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A. I. R. 1927 Mad. 528 


* • • 
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J- ‘Iv ^ ° N. 21; 4 o'. 

W. N. 80; 31 0. W. N. 485: 52 Al. L J 497- 

2p5L.W. 751; 45 0. L. J. 282; 1 Luck.' 583 

® ® L®*'-128; 28 P. L. R. 

2 Lah. Cas. 2.32; 27 P. L. R. 391 
L. R. 8 A 45 Rev. 

A. I R. 1927 Nag. 177 

(1^27) M. W. N. 160; 25 L. W. 426: 52 M L J 
396: 50 M. 417; A I. R. 1927 Mad. 597 ' 

A. I R. 1927 Cal. 477 
44 C. L. J. 490; A. 1. R. 1927 Cal 197 
25 A. L. J. 294; A. I. R. 1927 AU. 357 
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Naurang Singh v. Nmperor 

Nawab v. Emperor 

Nazir Ahmed v. Emperor 

Nazir Ahmad v. Emperor 

Nazir-un-nisa v. Asifa Eegum 

Neki Ram v. PirbhuDayal 

Nidhau Singh v. E. D. S’asoon & Co 

Nikunja Behari Mullik v. Usabati Devi 
Nirmal Chandra Do v. lilmperor 

Nisar Ahmad Klian V Rahmat Begum 
Noni Krishna Bosak v. Nabamonjuri Dassi 
Nukala Subbayya v. Naragain Kristayya 


Estate 


Nur Ali Shah v. Natha 

Official Assignee v. Zollikoffer <5c Co. 

Oomer Ahmed Brothers, In the mattei' of the 

of 

Onkar Mai v. Ashiq Ali 

P. L. T. L. Chettyar Firm v. lilaung Tha Lu 

Pahlad Das-Chhcte I.al v, Sohan Lai & Co. 

Pahlad Rai v. Shiv Ham 

Pal Singh v. Harnam Singh 

Pala Parshad v. Chand 


Palo y. Bawa 

Panaganti Ramarayanimgar v. Maharaja of Venkata- 
giri 


Pandharinath Manikshet v. Ajamkha Sardarkha 

Pandiri Viranna v. Grandhi Sattiraju 
Parem CImud v. Budliu 
Parnia Naiid v. Raj Devi 
Pathumsa Ammal v. Rajagopala Mudaliyar 


Pattarachariar V. Alamelumangaiammal 
Peria Ponnuswami Gouudan, In re 
Piar Bai v. Tulsi Das-Tarlochan Mul 

Pir Bakhsh v. Chanan Din 

Prabliu Dayal v. Munshi Lai 

Prahlad Prasad v. Bhagwan Das 

Pramatha Nath Mallia v. Radha Kishore Mukherjee ... 

Pran Kumhr Pal v. Darpahari Pal 

Pukliraj Jeshraj Marwadi v. Jamsetji Rustum Irani 

Punjab National Bank, Ltd. v. Adamji Lookmanji A 
Sons 

• • * 

-- Tajammul HusaimBisheshar 

Nath 

Punya Nanako, In re ^ 


Pureuttamdas Agarwala v. Gobind Proead Agarwala 


Qaiml v. Emperor 
(■iamar-ud-din V. Rahmat Ali Shah 
Radha Kishan v. Hari Singh 


... 1 


.18 M. L T. 1G2; 26 L. W. 51 
25 L. W. 2!)l; 52 M. L. J. 2')5; A. I. H. 1927 
Mad. 489; 56 .M. L. T. 128 
A. 1. R. 1927 Lih. 252 
45 C. L. J. 96; A I. R. 1927 Cnl. 299 
28 Cr. L..I. 2.'.(J; 9 Lah. L J. 211 
2S Cr L. J. 511; A. J R. 1927 Lah 2S5 
28 Cr. L.J. 521; A I U 19.7 Tkil. 478 
L. R. 8 A. 28 (’r.: 28 Cr. L. J. 515 
A. I. R. i927 All. 511 
2^; P. L. R. 101; 9 Lah. L. .T. 8.9 
28 P. L. H. JOG; A. I. R. 1927 Lali. 172; 0 Lali. 
L .1. 191 

51 C. W. N. 242; 28 Cr. L. J 215 

31 C. \V. N. 239; 28 Cr. L. J. 211; A. I. R. 1927 
Cal 265 

4 O. W. N. 195; A. I. R 1927 Oudh 116 
A. I. R. 1927 Cal. 464 

52 M. L. J. 390; A. I. H. 1927 Mad. 468; 38 M. 
L. T. 333 

28 Cr. L. J. 247 

6 Bur. L. J. 9; A. I. K. 1927 Rang. 133 

4 R. 554: A. I. R. 1927 Rang. 105 

A. I. R. 1927 All. 318: 25 A. J.. J. 405 

6 Bur. L. J. 15 

A. 1. R. 1927 Lah. 223 

A. I.R. 1927 Lah. 183 

A. 1. R. 1927 Lah. 312 

9 Lah. L. J. 169; 28 P. L. R, 334; A. I. R. 1927 
I.ah. 583 
28 P. L. R. 72 

A. I. R. 1927 P. C. 32; 52 M. L. J. 338; fl927) M. 
W. N. 261; 50 M. 180; 25 L. W. 621; 29 Bom 
L. R. ,'‘05; 45 C. L. J. 595; 31 C. \V. N. 670; 
2(> L. W. 134 P. C. 

28 Bom. L. R. 1431; 50 B. 831; A. I. R. 1927 Bom. 
61 

.52 M L. J. 1.57: A.I R. 1927 Mad. 415 
*J..ahore High Court 
9 l.nh L. .1. 195 

A. 1. R. 1927 P. C. 17; (1927) M. W. N. 117; 25 

L. \V.316; 52 M. L.J. 407; 45 C L. J. 300- 
29 Bom L. R. 777; 31 C. W. N. 801 P. C 

25 L. W. 11: A. I. R. 1927 Mad. 273 
28 Cr. L. J. 320; A. 1. 11. 1927 Mad. 506 
9Lah. L. J. 30; 28 P. L. R. 131; A. 1. R. 1927 
Lah 152 

28P. L. R. 1 ;;; 

*Allaliabad Higli Court 
25 A. L. J. 40 i; 49 A. 196 
A.I. K. 1927 Cal. 314 

31 C. W. N. 254; 51 C. 126; A I. R. 1927 Cal. 281 
28 Bom. L. R. 1382; 50 B. 802; A. 1. K. 1927 
Bom. 63 

♦Sind Judicial Commissioner’s Court 

25 A. L. J. 102; A. I. R. 1927 All. 236; 49 A. 257 
52 M. L. J. 128; 25 L. W. 203; (1927) M. VV. N 
101; .18 M. L. T. 40; A. I. R. 1927 Mad. 360; 50 

M. 488 

43 O. L. J. 465; A. I. R. 1926 P. C. 52; 24 A. 

L. J. 655; 28 Bom. L. R. 917; 51 Al. L. J. G 
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A. I. R. 1927 i,ah. .137 _ 
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Raghunath Tewari V. Sita Ram Singh 
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Ram Lai v. Udit Narain Singh 

Ram Lai Koeri v. Panchu iVhir 

Ram Prasad V. Sant Din 

Ram Prasad Sah v. Fulpati Kuer 

Ram Pratap Singh v. Lai Bahadur Singh 

Ram Sarup Rai v. Charitter Rai 

Ram Singh v. Man Singh 

Ram Shankar V. Mandankani Prasad 

Ramanadham, In re 

Ramanathanv. Emperor ,, 

Ramaswami,/» rc 

Ramchandra V. Sadasheo 
Ramsaran Mandar v. Mahahir Saliu 


Ranmaya Gaorangini v, Betty Mahbert 
Rozario v. Harballabh Onkarjoe 
Rukhmabai v. Jaipal 
8. L. Balmokand V. Uttamohand Brijlal 
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S. R. M. M. Narayanan Chettiar V. Maganlal 
S. R. M. M. R. M. Chettiar Firm v. U Bu l^on 
Sadasheo v. Vithoba 

Sadasbiv Atmaram v. Annabhat Venkanbhat Kavathe- 
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Safar Ali v. Khosh Banu 
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Sami Nath Singh v. ThaVur Prasad Rai 

Sandhi v. IChair-ud-din 

Sant Singh V. Hari Datt 

Sarat Chandra Haidar ▼. Mitra Mukerjee & Co. 

Sardar Singh ▼. Man Singh 
Sardarav. Hayat Bibi 
Satyanarayana y. China Venkatarao 

Savitribai Qanesh Khadilkar v. Bhaybhat Sakharam- 
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Sayedatulnissa v. Amrit Mahto 

Secretary of Slate for India v. Anant Ram Chopra 

-Y Dwarka Prasad 


n Lah. L. J. 1!)9: A. I. R. 1927 Lah. 252 
'19:^7/ M. \V. N. 73; A. 1. R. 1927 P. C. 50; 4 ,0. 
W.N.344;45 C. L. J.318; 31 C. W. N. 566; 29 
Bom. L. R. 791; 52 M. L. J. 715; 38 M. L. T. 
97P. C. 

28Cr. L. J. 316; A. 1. R. 1927 Cal. 405; 54 0. 
371 

25 A. L. J. 287; A. I. R. 1927 All. 288; 49 A. 440 

29 Bom. L. R. 207; A. I. R. 1927 Bom. 187: 51 

B. 342 

A. I. R 1927 All. 421 
*Allahabad High Court 

4 0. W. N. 172; 28 Or. L J. 311; A. I. R. 1927 
Oudh 140 .. 

28 P. L. R.J50; A, I. R. 1927 Lah. 226 

•Calcutta High Court 
4 0. W. N. 168; A. I. R. 1927 Oudh 136 
A. I.R. 1927 Nag. 164 
•Lahore High Court 

25 A. L J. 296; A. I. R. 1927 All 329; 49 A. 396 
A.I.k. 1927 All. 420 
4 0. W. N. 175; A. I. R. 1927 Oudh 134 
L. K. 8 A. C9 Rev. 

4 0. W. N. 275 

6Pat.67;A. I.R. 1927 Pat. 175 

A. I. R. 1927 All. 330 
A. I. R. 1927 Ail. 338 
25 A. L. J. 482; 49 A. 501 

4 0. \V. N. 177; A. I. R. 1927 Oudh 147 

25 L. W. 176; 52 M. L. J. 207; 38 M. L. T. 
78; 28 Cr. L. J. 267; A. I. R. 1927 Mad 345 ... 

5 Bur. L. J. 190: 28 Or. L. J. 368 
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•Nagpur Judicial Commissioner’s Court 
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31 d W. N. 160; A. I.R. 1927 Oal. 207 
A.I. R. 1927 Nag. 195; ION. L. J.43 
A.I. R. 1927 Nag. 122 
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4 B;^562; 5 Bur. L. J. 239; A. I. R. 1927 Rang. 
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31 0. W. N. 282; A. I. R. 1927 Cal 279 

2d A. L. J. 297; 49 A. 388 

A.L R. 1927 All. 309 
A. I. R. 1927 Lah. 328 
A.I R. 1927 Lah. 235 
A.I. W. 1927 Oal.‘420 
•Allahabad High Court 
9Lah. L. J.206 

♦ # • 

2»Bo“-L.R.64;51B.50: A.LR. 1927 Bom. 

8 P. L. T. 117; A. I. R. 1927 Pat. 144 
A.I. R. 1927 All 400 

J 25 A. L. J. 236; A. I. R. 1927 All 349 
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A. I. R. 1027 AlhSO.-l 

25 A. L. J. 177; A. I. R. 1927 All. 2tG; 40 A. .{5.3 
A. I. R. 1927 Oudh 198 

4 O. \y. N. 203; A. I. R. 1927 Oudh 115; 2 Luck 
152 


A. T. R.1927 A11. 3ir) 

29 Bom. L. R. 170; A, I. R. 1927 Bom 
B 510: 28 Or. L. J. 373 
28 P. L. R. 132 


177; 51 


Sri Thakurji v. Jaikali Kunwar 
^ubba Chukli, in rs 

Sube Khan V. Emperor 

Subbarayn Pillai v. Devasahayam Pillai 

Sudaman v. Emperor 

Sukh Nandau Sirup v. Fazil Husain « 

Hnkhbir Sinerh v. Mangeisar Rao 
Sukhdeo v. Ujal 

Sultan Muhammad v. Surkhru Khan 
S mdar Singh-Tit Singh v. Qulab Singh-Kalyan Singh 
Sialaramnal v Arunachala Mudali 
Saadiraoimal v. Sandara Reddi 


4 0. \y. N. 116; A. I. R. 1927 Oudli 113; 2 Luck. 
109 

4 O. \y. N. 102; A. I. R. 1927 Oudh 120; 2 Luck. 

145 

‘Lahore High Court 

^ •• • 

31 C. ^V. N. 310: A. I. R. 1927 Cnl. 327- 28 Cr 
L J. 329; 45 C L. .1.537 
29 Bom. L. R. 1; A. I. R. 1927 Bom. 97; 51 B 

31 C \y. N. 340; 45 0. L. J. 202; A. I. R. 1927 
Cal. 306; 28 Or. L.J. 350 ' 

A. I. R. 1927 All. 3.31 
♦Oudh Chief Court 

25 A. L. J. 305: A. I. R. 1927 All. 292- 49 A 464 
28 Cr. L. J. 258 

28 Cr. L. J. 320: 28 P. L R. 2.?8 

25 A. L. .T 253; A. I. R. 1927 All. 378; 49 A. 379 
♦Lahore High Court 

29 Bom. L. R. 115; 51 B. 133; A. I. R. 1927 Bom. 
13 O. L. J. 507 

31 C. W. N. 235; 45 C. L. J. 63; A. I. R 19^7 
Cal. 253 

A I. R. 1927 Nag. 199 

52 M. L. J. 87: (1927) M. W. N 83; A. I R 1927 
Mad. 329:2.5L. W. 770 
8 P. L. T. 145 
♦Allahabad High Court 
A. I. R. 1927 All. 342 
38M. L. T. 122 
A. I, R 1027 Mad. 498 
♦Allahabad High Court 
8 Lah. 22- A. I. R 1927 Lah. 119; 28 P. L. R. 490 
52 M. L. J. 195; 25 L. W. 303; A. 1. R. 1927 Mad 
429 

52 M. L. .T. 199; 2.5 L. W. 477; 33 M. L T l^G- 
50 M. 372; A. 1. R. 1927 Mad. 468 ' " ’ 

25 A. L. J. 80: A. I. R. 1927 P. C 37- 0927) 
M. W. N. 89; 38 M. L. T. 48; 4 o’ w‘ N 
184: 8 P. L T. 210: 31 C. W. N. 462; 54 L a' 
79; 49 A. 149; 29 Bom. L. R. 825; 45 C L J 
386; 52M.L.J. 720 P.C. 

25 A. L. J. 222; A.I. R. 1927 All. 243; 49 A 328 
28 Cr. L. J. 397; A. 1. R. 1927 Mad. 582: 50 M 
259; 52 M. L. J. 707; .38 M. L. T. 379 
28 Cr. L. J 29.3: A. 1. R. 1927 Lah 352 
(1922) M. W. N. 70 

L R. 8 A 51 Cr.,: 25 A. L, J. 379; 28 Or L J 
399:A.I.R. 1927 All. 475 
A. I.R. 1927 All. 412 

25 A. L. J. 185; A. T. R. 1927 All. 252; 49 A 302 
A. I.R. 1927 Nag. 207 ' 

A. I. R. 1927 Lah 197 

A. r R. 1927 Lah. 269 

(1927J M. W. N. 114 

38 M. L. T. 148; A. 1. B. 1927 Mad. 560 
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Surt’sh Chandra Banerji v. Secretary of Stale f('r 
India 

S-.vaminatha Odayarv. Subbarama Iyer 

T. R. Halakrishna Reddiar. In re 
Tamezkhan v. Rajjaballi Miv 

TeUi Ram v. Badri Nath 
Thakura v.Govinda 


Tliokala Seshamma v. Yellatur Veiikatareddi 
Tilak Singh v. Ram Tahal Singii 
Timmas*"tti Sanjivappa v. Pinnu Venkatauarappa 
Tirkha Ram v. Chhotey 
Tirkha v. Nanak 


• • 




« « • 


Tirkha Ram-Chuni Lai v. Maman 
Tirloki Nath v. Kmperor 

Tjmvongadatha Iyengar v, Thiruvengadam Iven- 
gar ' ... 

Tohar Mal-Utlam Chand v. James Finley & Co 
Ltd. 

Tularam Mar^adi V. Emperor 
Tuman Singh v. Bija 
Tunnan v.'J'ota 
U Pan V. Maung Po Tu 
Udai Dat v. Ambika Prasad 
Ldai Ram v. Uol)ardhan 
Udliam Singh v. Jowala Singh 
Umar Sobani, In re 


Usmanhhai Samadbhai v. Bai Sakina 
V. R. Naik v. Halvant Sitarnm Mahindre 
Valivela Venkata Sivayya, In re 


• 4 


• • • 


Vallahbhai Naranji v. Chliotalal Purshottamdas & 
Co. 


• ■ • 


Vaysa Rnyar v. Subbaraynr 
Vellaiyappa Chetty v. Natarajan 

Venka Ramayya v. Venka Narayya 
Venkitakrishna Father, In re 

Venkatasnbba Roddi v. Emperor 

VenuBwami Iyengar v. Varadaraja Iyer 
Vittal Rao v. Hanuniantha Rao 


• • 


• •• 




Wajid AU v. Emperor 

Watkins V. Lajcminarayen Basdeodas 
Yavlagadda Ankineedu Prasad v. Ravi Basavayya !. 
Yasrab Bano v. Zahur Husain 
Yegnanarayana Ayyar v. Suppan Chetty 
Zollikofer & Co. v. Official Assignee 


A. I.R. 1927 Cal. 357 

51 M. L d. 856; A. I. R. 1927 Mad. 219; 25 L. 
W -lli: 5(1 M. 518 

2S Cr. L. J. .381; A. I. R. 1927 Mad. .591 

31 C. W. N. .VI7; A. I. R. 1927 Cal. 330; 23 Cr. 

L. J. 317: 45 C. L. J.5'J1 
‘Lahore High Court 

29 0. C.115; A. I. R. 1926 Oudh -199; L. R. 8 
A. »0.) 3 

.•2 M. L. J. 155; .38 M. L. T. 45 

L. R 8 A. 7! Rev ; A. 1. R. 1927 All 424 

52 M L J. 357; A. 1. R. 1927 Mad. 436 

L. R.8 A. 99 Rev. 

2SCr. L. J. 291; L. R.8 A. .59 Cr.; 25 A. L. J. 

377; A I. R. 1927 All. 350; 49 A. 475 
A. I. R. 1927 Lah. 188; 23 P. L. R. 157 
L. K. 8 A. 22 Cr.; 28 Cr. L. J. 301 






• •• 


33 M. L. T. 115:26L, W. 44 

•Lahore High Court 

28 Cr.L.J. 38S; A. 1. R. 1927 Nag. 18J 
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A I.R. 1927 Lah 216 
5 Bur. L. J. 206; A. I. R. 1927 Rang. 90 
4 O. W. N. 133; A. 1. R. 1927 Oudh 110 
*Allahaba<l High Court 
•Lahore High Court 

29 Bom. L U 196; A. I, R. 1927 Bom. 163; 51 
B 300; 28 Cr. L. J 3o5 

29 Bom. L. R. 106; A. I. R. 1927 Bom. 176 ... 

29 Bom. L. R. 138; A. I. R. 1927 Bom. 135 ... 

25 L. \V. 476: 38 M. L. T. 118; 28 Cr. L. J. 295; 
A. I.R. 1927 Mad 442 


• • 


28 Bom. L. R. 1442; A. I. R. 1927 Bom. 79; 51 
B. 26 

A. 1. R. 1927 Mad 493 

52 M. L. J 229; 25 L. W. 493; A. I. R. 1927 Mad. 
386; 50 M. 340 

52 M. L. J. 634: A. I. R. 1927 Mad. .5.30 
25 L. \V. 158; 52 M. L. J. 121; 38 M L T 18* 
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52 M L. J. 298; 25 L. W. 375: A. I. R. 1927 Mad. 
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PRIVY COUNCIL. 

Appeal from the Rangoon Hi«h Court. 

November 30, 1926. 

Present;—Lord Atkinson, Lord 
Carson, and Sir John Wallis. 

MA MI AND another— DEFRNDANrS 

—ApFflLLiNTS 
versus 

KALLANDER AMMAL— Plaintiff 

_ . —Respondent. 

Evidence Act (I of 1872), ss. 60, 63^econdary evi- 
iUnce of contents of document^Evidence of person who 

whether admissible—Uuham- 
ma^n Eaw—Divorce, pronouncement of. 

Under s Wof the Kvidence Act oral evidence of 

^ document must be given by some 
person who has seen those contents, that is to say, 
who has read the document. Evidence that the wit¬ 
ness saw the document and heard it read out by some¬ 
one else IS only hearsay so far as the contents are con- 
cerned, and does not fulfil the requirements of s. 60 
of the Act. [p. 2, col. 1.] 

Under the Muhammadan Law a husband can effect 
a divorce whenever he desires. He may do so by 
words without any written document, and no par- 
ticular form of words is prescribed. If the words used 
are express ’ or well-understood as implying divorce, 
such as talak, no proof of intention is required. If 
the words used are ambiguous, the intention of the 
user must be proved. It is not necessary that the 
repudiation should be pronounced in the presence of 
the wife, or even addressed to her. [p. 2, col. 2 ] 

Appeal from the decree of the High 
Court;, Rangoon, reversing that of the Dis¬ 
trict Court, Pegu. 

8irG. R. Lowndes, K. C., and Mr. R. W. 
Leach, for the Appellants. 

Messrs. A. M. Dunne, K, C., and E. B. 
Raihes, for the Respondent, 

JUDGMENT. 

Sip John Wallis. —This is an appeal 
from the decree of the High Court at Ran¬ 
goon reversing the decree of the District 
Court of Pegu, The suit was brought by the 
respondent Kallander Ammal, ta recover 
the whole, or in the alternative, a part of the 
estate of her deceased husband, Sheik 

1 


Ss, mp. »“■ 

I, claims to be the sole 

husband, and alleges 
that the first defendant, Ma Mi, falsely 

lawful wife, and 
that the second defendant, Mohamed Eusoof 
falsely claims to be the legitimate eon of 
the deceased SheikMoideen by one Ma Kin- 
and that neither of them has any claim to 
any portion of or interest in the estate of 
the deceased. Notwithstanding which as 
she alleges, the defendants have^been with- 
holding the property of the deceased from 
her. Ihe defendants filed a joint written 

statenient m which they denied that the 
plaintiff WM heir to the estate, and pleaded 
that prior to his death the deceased divorc¬ 
ed the plaintiff according to Muhammadan 
Law, and that the said divorce was com¬ 
municated to the plaintiff, and the plaintiff 
thereafter ceased to be the wife of the de¬ 
ceased if she was legally married to him at 
anytime. They also pleaded that as widow 
and son of the deceased they were his only 
heirs and legal representatives. 

Judge framed four issues 
of which the second, “Was there a valid 
divorce between plaintiff and Moideen’’’ 
alone was tried. On this issue the District 
Judge found that there was ample evidence 
to prove that the deceased executed a talak- 
nama or a divorce document about two 
yeara before his death in Burma, where he 
resided, and sent it to his wife in India 
where she was residing, and he accordingly 
dismissed the plaintiff s suit. ' 

The plaintiff appealed to the High Court 
at Rangoon, who held that there was no 
legal evidence on record of the contents of 

the divorce document, as the evidence ten¬ 
dered in the absence of the document itself 
was not secondary evidence within thn 
meaning of s. 63- of the Indian Evidence 
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Act. They accoidiDgly held that a divt.rce 
hy talaknama or Mriiing was not jiuved; 
and being further of opinion that no oral 
divorce was proved by the evidence on re¬ 
cord, they allowed the appeal and decreed 
the plaintiff’s suit. ‘ 

At the trial, several of the'witnesses 
deposed to having heard the tulaknama 
read out, and to having seen it executed by 
the deceased, but the writer of the docu¬ 
ment was not called, and none of the wit¬ 
nesses had read it so as to be able to speak 
de visiL to its contents. Their Lordships 
are of opinion that in this state of things 
the learned Judges of the Pligh Court were 
right m holding that the statements of the 
witnesses were not secondary evidence 
w’itbin the meaning of s. G3 of the Act 
which so far as material, is as follows:— 

‘Secondary evidence means and in¬ 
cludes— 

* * * + 
oral accounts of the contents of a docu¬ 
ment given by some person who has himself 
seen it.” 

In their Lordships’ opinion the learned 
Judges were right in holding that this 
means that the oral evidence of the con¬ 
tents of the document must be given by 
some person who has seen those contents 
^latistosay, who has read the document! 
Lvidence that the witness saw the docu¬ 
ment and heard it read out by someone 
else IS only hearsay so far as the contents 
are concerned, and does not fulfil the re¬ 
quirements of 8. 60 as to oral evidence 
generally:— 

in all cases what¬ 
ever, be direct; that is to say—if it refers to 

a fact which could be seen, it must be 

the evidence of a witness who says he saw 

It. 

The question whether the document was 

a maknarna or deed of divorce was a fact 

which couM be seen by reading it, and 

therefore, m accordance with the general 

principle embodied in the section could 

only be spoken to by a witness who had 
himself read it. 

In this state of the evidence the learned 
Judges in their Lordships’ opinion rightly 
held, in the absence of any legal evidence 

of the document in question 
that a divorce by talaknama or written 

document, as found by the District Judge 
was not proved. 

proceeded to consider whether 
there was any evidence on^srecord sufficient 
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to prove that the deceased, on the occasion 
when the document was drawn up and 
executed, used words which would, in 
themselves, be sufficient to constitute an 
oral divorce under Muhammadan Law. Ac- 
rording to that law, a husband can effect a 
divorce w'henever he desires. He may do 
so by words without any talaknama or 
written document, and no particular form 
of words is prescribed. If the words used 
are “express” cr well-understood as imply¬ 
ing divorce, such as tolak, no proof of 
intention is required. If the words used 
are ambiguous, the intention of the user 
must be proved. It is not necessary that 
the repudiation should be pronounced in 
the presence of the wife, or even addressed 
to her On an examination of the evidence 
the learned Judges came to the conclusion 
that there was no sufficient evidence of any 
such oral divorce, and they accordingly 

reversed the judgment of the lower Court 
and gave the plaintiff a decree. 

There is no doubt the evidence of two 
witnesses on the record that the deceased 
on this occasion uttered three times the 
word which, if uttered once, would 

be sufficient to constitute an oral divorce, 
and that he also told the witnesses that the 
document was a talaknama or divorce 
document, As to this, the learned Judges 
have held that the evidence as to the use of 
the word talak by the deceased was not 
reliable, and that it was not proved that 
the deceased told the witnesses that he had 
divorced his wife, or indeed that he had 
any intention of effecting a divorce other¬ 
wise than by the execution and trans¬ 
mission of the document which has not been 
proved. 

Their Lordships see no sufficient reasons 
for differing from these findings, which are 
sufficient to dispose of the case. 

It may be observed, in the first place, that 
the District Judge confined himself to hold¬ 
ing that there had been a divorce by written 
docurnent. Not only did he not find an 
oral divorce by the pronouncement of talak 
but in his summary of the evidence of the 
two witnesses who spoke to the use of the 
word talak^ he omitted this portion of their 
evidence nor did he anywhere refer to it in 
the course of his judgment. In these cir- 
^mstances, it cannot be inferred that the 
t ^ *^udge would have been prepared 

oral divorce upon the evidence 
01 these two witnesses if he had considered 
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It necessary to record a finding on this 
question. ® 

U pronouncement ot talah, 

si,,!, ^ ^ '^y *^"'0 witnesses out of 

several. As to the first rvitness, P. N, 

Ma,nika Meera, the learned Judges were of 

opinion that the witness was silent on thii 

point until a very leading question was put 

in-chief. Putting 

aside this objection to his evidence, which 

w not clearly established, it is worthy of 
observation that the next witness, Mohamed 

if.’ house with him and 

lett a„ the same time, says nothing about an 

oral divorce by the pronouncement of talah 

and was not even questioned about it. A 

formal pronouncement of a divorce by the 

use of the word talak would naturally take 

place m the presence of all the persons who 

had been sutnmoned, and this witness must 

have heard it equally with Manika Meera. 
It 18 also significant that Abdul Rahim, 
otherwise known as Ko Po O. who is found 
to have been the most reliable of the 
defendants witnesses, says nothing about 

The only corroboration of Manika Meera’s 
evidence is to be found in the evidence of 
MadarSar, a petty bazaar keeper and a de¬ 
pendant of the defendants. Their Lord- 
ships agree with the High Court that the 
evidence of these two witnesses is not 
eunicient to support a finding of an oral 
divorce by the pronouncement of talak. 

As ^gards the other statements said to 
nave been made by the deceased, their 
Lordships agree with the learned Judges, 
that the evidence does not sufficiently es¬ 
tablish what the deceased actually said 
to enable them to say whether the words 
used amounted to a statement that the 
deceased had divorced his wife, or merely 

indicated his intention of divorcing her by 
the execution and transmission of the 
talaicnama. 

For these reasons their Lordships are of 
opinion that the appeal fails and should be 
dismissed vyith costs, and will humbly 
advise Ilia Majesty accordingly. 

o , Appeal dismissei. 

Solicitors for the AppslUnts:-Messrs. 
Waterhouse S Co. 

Solicitors for the Rsspondsit:-Messrs. 

I. U Wuson dc Co. 
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LAHORE HIGH COURT, 

Civil Uevisiom Pktiiion No. 588 ok 

January 14. 1!)27. 

ivAAl LILAb—PLAi.'.TiFK -Petitioner 

‘SIIEO XATH AND OTHERS—Defendants 
„ . , , —Hespoxdknts. 

[IL bcol; Svound fur revision. 

of the decree of 
Kohtak, dated tlie 
80th April, l.'2() reversing that of the Sub- 

udge, hourth Class, Sonepat, District Roh- 
ta.^ dated the luth December, 1925 

1 • - M j • this revision the 

tivcs“ nf representa- 

tiies of one Molar deceased on a hahi 

account. It was objected by the defend¬ 
ants impleaded that there were other legal 

On'thC description. 

On this objection the plaintiff first of all 

applied for time to implead the remaining 
legal representatives. On the 23rd July! 
IJ-o, tne Pleader for the plaintiff stat/d 
he would not implead the other legal re¬ 
presentatives of Molar deceased, because 
the suit was time-barred as against them. 

1 ‘“'ft the other heirs of 

Ayiar deceased could not be made a party 

tCt then held 

that the suit could proceed against the 

present defendants alone and gave a decree 

lor the sum claimed against the property 

learned Senior Sub- 
“Pj single legal representative 

‘he debt due from Molar?^ He 
also held that as the estate of Molar de¬ 
ceased was not fully represented by the 
present defendants, the suit was not pro! 

fha other wo?ds, 

that the other legal representatives were 

necessary parties and dismissed the suit 

SSP"”" ““ ■>“ 

‘hat the lower 
was wrong as all the legal reprefeSiv^ 
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"were not nccessiiry parties. Counsel argues 
that Oil the analogy of s. 43 of the Contract 
Act, the same principle should be appli¬ 
ed to the case of several legal representa¬ 
tives. bection 43 of the Contract Act has no 
bearing on this point. No other law or 
^thority has been cited before me by 
Counsel for the petitioner. He contends, 
however, that the estate of Molar to the 
extent to which it has come into the hands 
of the present defendants is fully repre¬ 
sented by them, and that, therefore, the 
^gument of the lower Court is not valid. 
On the other hand, the Counsel for the 
respondents contends that the argument 
of the lower Court is correct. He has also 
cited no law or authority on the point, 
ihe pomt IS not free from difficulty, but 
the revision fails on the short ground that 
an error of law, assuming that there is 
such an error in the judgment of the lower 
Appellate Court, is not a ground for revi- 

Bion. I, accordingly, dismiss it and I make 
no order as to costs. 

^ Petition dismissed. 


Nagpur judicial commis- 

SIGNER’S COURT. 

bECOND Civil Appeal No. 65 B of 1926. 

December 8, 1926. 

Present:— Mr. Findlay, J. C. 

BALA AND OTHERS—DEFENDANTS — 

Appellants 

versus 

GlRDHAR AND oTHHRs—P l.untjffs 
. . --Respondents. 

Li»U(a(ion .lct(/A o/ 1008), Sch. I, Art. U. appli- 
Government a^ectinfl order passed by 

^ Limitation Act c^n 

apply to a suit, it must be necessary under the law 

impeached in the 
The Article will not apply if the incidental 
effect merely of the plaintiff s suit will be to nullify an 
order passed by a Government Officer, [p t cl 

Appeal against the decree of the Addi- 

*^*^^?®* Yeotmal, dated the 

80 of 

Messrs S. A. Ghadgay and Atmaram 
JShagwant, for the Appellants. 

Messrs. B. R. Pendharkar and IF B Pen- 
dharkarJoT the Respondents. 

JU DG MENT.— The plaintiffa-respond- 
ents, Girdhar, Umakant and Laxman, 
brought the present suit against the defend- 
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ants-appellants, Bala, Gangaram, Vithu, 
Daji and Narain, in the Court of the Addi¬ 
tional Subordinate Judge, Second Class, 
Kelapur, for a declaration that the defend¬ 
ants Nos. 3 to 7 were not the permanent 
tenants of the field in suit and that the 
order of Mr. \ aidya, Sub-Divisional Officer, 
dated 26th November. 1923 (c/. Ex. P.-3), was 
incorrect. Plaintiff No. 1, Girdhar, is the 
managing proprietor of the village in ques¬ 
tion, whilst the other two plaintiffs and de¬ 
fendants Rajanna and Sohanna are other co- 
sharers of Adegaon. The Judge of 

the first Court held that the plaintiffs* al¬ 
legation that the field was leased for the fi-rst 
time in 1897-98 to four persons named was 
not established ; that the field was held 
by Annapurna Bai in the years 1893-94, 
1894-95 and 1895-96 and by Mahadeo and 
Ragho in 1897-98, and that the defendants 
not having been in possession since 1895 
were not permanent tenants, their posses¬ 
sion having originated after the years 
18y5-96. Decree was accordingly passed in 
favour of the plaintiffs. 

Bala, Gangaram, Vithu, Daji and Narain 
appealed to the Court of the Additional 
District Judge, Yeotmal. The learned Ad¬ 
ditional District Judge held that after the 
Ist of June, 1895, via,, in the years 1895 - 96 , 
one Annapurna Bai was in possession of 
the field, and this finding necessarily im¬ 
plied that the defendants were not perma¬ 
nent tenants. 

The first point urged on behalf of the 
appellants was that the present suit was 
barred under Art. 14, Sch. I of the 
Limitation Act, and that s. 77 of the Berar 
Alienated Villages Tenancy Law of 1921 
did not apply to the case. The latter 
part of this proposition is obvious and was 
admitted on behalf of the respondent No. 
1. I do not, however, think that Art. 14 
applies to the case. An incidental effect 
of the plaintiffs obtaining the declaration 
they want may be that Mr. Vaidya*8 order 
referred to above is nullified, but before 
Art. 14 referred to can apply, the order re¬ 
ferred must needs be one which must under 
law be set aside. This latter proposition 
cannot be postulated of the present case 

principle of the decisions in 
NaboghanBadhaiy. Raghu Nath Babu (1) 
Prodyot Kumar Tagore v. Bai Gobinda 
Ditchhit (2) is, in my opinion, clearly ap- 


m Ir M- 9?®- 21 0. L. J. 646. 

86 Ind. Gas. 6; 41 C. L. J. 31; A. I. R. 1925 Cal. 
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1-0 of the lurst Schedule to the Limitation 
Act governs this case and thus the present 

suit IS clearly within time. 

It has next been urged on behalf of the 
appellants that the evidence justifies the 

presumption that their predecessor-in'title 

part of 

the fie dm. suit ia 1895. If this were so, 
1 sdould have expected to find mention of 

^^g^:^ 9 wans for 1894-95 and 
1895-96] (Exs. P..7 and P.-S.). Both the 
documentary and the oral evidence, how¬ 
ever, justifies the finding that defendants’ 
predecessor was not in possession in 1895-96. 
Mere assertion by witnesses, some of whom 
were obviously too young to have personal 
knowledge of the fact that defendants or 
their father had been in possession for 30 
or 35 years, is of little or no value and it 
13 peculmrly significant that defendant 
No. 1, Bala, as D. W. No. 1, as well as 
others of the defendants’ witnesses admitted 
that Annapurna Bai had previously held 
the field. All the weight of the evidence 
on record is against the idea that Anna¬ 
purna Bai only held the field before 30 or 
33 years ago. In any event there is a prima 
facie satisfactory and reasoned finding of 
fact arrived at by both the lower Courts 
on this point and that finding of fact can¬ 
not, in the circumstances, be questioned on 
second appeal. 

These findings govern the appeal which 
is dismissed. Appellants must bear the 
respondents’ costs. Costs in the lower 
Courts as already ordered. 

Appeal dismissed. 


V. dipan rat. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1098 of 1924. 

December 14, 1926. 

PresentUr. Justice Iqbal Ahmad. 
HANUMAN RAI and othbus—Dependants 

—Appellants 

versus 

DIPAN RAI— Plaintiff—Respondent, 

Mortgage by conditional aale—Intereat after de¬ 
fault — Presumption. 

In tlxo ab.sence of anything to the contrary in a 
mortgage-deed, it cannot be presumed that the parties 
to the deed intended that the debt advanced by the 
mortgagee should cease to carry interest after a 
default ig made by the mortgagor in discharging the 
mortgage-debt. The ordinary presumption ie that a 


[p. c.eol. 1.1 till the samo is paid olf, 

^ d/u/iarA’o h’nsad v. Dhiraj Siugh (2) followed 

V. Cayan Singh (Ii, no’ followed 

Second appeal against the decree of the 
?pri’u924'^“®’ the 10th 

lants' Varma, for the Appel- 

e^Mr. Peary Lai Banerji, for the Respond- 

JUDGMENT.-This is a defendants’ 

appeal and arises out of a suit for redemm 

186“9,1x:fu?eW;' 

«tirof ?L°“de£;ra2. 

decreed by the trial Court 

Rs 54^80 of 

Ks. 542-8 0 within a certain time by the 

plaintiff to the defendants. Both the pLties 

defendants appealed and the 
A ® ^ crossmbjectiou in the lower 

Appellate Court. The lower Apnellafp 
Court dismissed the appeal filed ’ey the de¬ 
fendants and, allowing the cross-objection 
in part, modified the decree of the S 

cffRs^ 93*^ decreed redemption on payment 

The only point urged in support of the 
appeal by the learned Counsel for the an- 

pellants 18 that on the true interpretation 
A mortgage-deed, the 

defendants are entitled to interest at the 
stipulated rate, not only up to the time 

nxed for payment by the mortgage-deed 

but up to the date of the redemption of the 
mortgage. This contention of the appel¬ 
lants was upheld by the trial Court, but the 
lower Appellate Court held that it was “not 
equitable to allow the creditor to pile up 

has already benefited 
considerably by the usufruct,” and as such 
refused to allow to the defendants post 
diem interest on the mortgage-debt. 

l am unable to agree with the conclusion 
arrived at by the lower Appellate Court 
The terms of the mortgage-deed are set 
out m detail m the judgment of the trial 
Court and are as follows ; — 

“ Whereas a sum of Rs. 75 is due to Janki 
Cande on account of a decree in execution 
of which my property is put up for sale 
and as money is required for payment of 
that decree. I have herewith borrowed the 
aforesaid sum from Sheo Dan Rai and paid 
up the decree. I covenant that I have 
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rleUvsred possession cf the property to the 
aforesaid creditor so that the aforesiid 
(*reditor may remain in possession over 
the aforesaid mortgaged property and 
pay the rent and other cess thereon and 
moy appropriate the usufruct in lieu of 
interest on Rs. 5 and the remaining Rs 
(interest on the reoiaining Rs. lO) would 
he paid by me. When at the end of Jetk 
V^lSFdsli, I pay the whole money, I will 
take back: the property. In case I fail to 
do 80 by even one day, the creditor will 

treat this deed as a sale absolute, and will 
remain in possession as owner. In case I 
fail to pay interest also, the creditor will 
nave a right to lake foreclosure proceedings, 
hence I have executed this deed of mort¬ 
gage and in case of non-fulfilment an abso¬ 
lute sale.” 

It would appear from the terms of the 
deed set out above that no provision was 
made by that deed as to what was to happen 
if at the end of Jeth 1278 Fasli, the mort¬ 
gagor did not discharge the mortgage-debt, 
i here is nothing in that deed to show that 
the contract, express or implied, between 
the parties was that the interest was to 

cease to run after the expiry of the period 

fixed for payment of the mortgage-money. 
Notwithstanding the failure of the mort¬ 
gagor to redeem the mortgage in Jeth 1278 
r dsliy the relation between the parties con¬ 
tinued to be that of the mortgagor and the 
mortgagee, and in the absence of any clear 
stipulation to the contrary to be found in 
the mortgage deed, it must be presumed 
that that relation continued on the very 
terms on which that relation came into 
existence at the time of the execution of the 
mortgage. One of these terms was that the 
money advanced by the mortgagee was to 
carry interest at a certain rate. In the 
absence of anything to the contrary, it can¬ 
not be presumed that the parties intended 
that the debt advanced by the mortgao-ee 
should cease to carry interest after a defrult 
was made by the mortgagor in discharerbo* 
the mortgage-debt. The ordinary pre'"- 
sumption is that a creditor, who has ad¬ 
vanced a debt on interest intends that 
debt to carry interest till the same is 
paid oS. To hold that the mortgac^e-debt 
^ased to carry interest after Jeth 1^78 
Fash, will be to insert in the mort<-a-e- 
deed certain terms which are not th-T* 
The reason assigned by the learned Jud-^ 
for disallowing post diem interest is one 
that does not appeal to me. It was no- 
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body’s case that the interest stipulated by 
the parties in 1869 was penal. The rights 
of the parties to a mortgage transaction 
must be governed and controlled by the 
terms of the mortgage-deed. In my judg¬ 
ment, there was no equity in favour of the 
plaintiff entitling him to claim rederhption 
of the mortgage without paying the interest 
after 1278 Fasll. It was no fault of the 
mortgagee, if the interest went on accumu¬ 
lating because of the default of the mort¬ 
gager to pay the debt, which he could 
have and was bound to pay long before the 
institution of the suit. 

For the reasons given above, in my judg¬ 
ment, the decision of the trial Court was 
correct and ought to be restored. 

The learned District Judge in support of 
the view taken by him has referred to the 
c’dSQ ol Bahvant Singh y. Gayan Singh (i). 
As against that decision the learned Coun¬ 
sel for the appellant has relied on the case 
of Mahadeo Prasad v. Dhiraj Singh (2). 
The latter case, in my opinion, cannot be 
distinguished from the case that I have to 
decide. In that case, as in the present, 
there was no e.xpress stipulation for pay¬ 
ment of post diem interest and in that case, 
as in the present, there was a stipulation 
that, on failure of the payment of the mort¬ 
gage-debt at the stipulated time by the 
mortgagor, the mortgagee will become the 
absolute owner of the propeny. There, as 
in the present case, the mortgage was a 
mortgage by conditional sale and as such, 
the decision of the present appeal must be 
governed by the decision in the case of 
Mahadeo Prasad v. Dhiraj Singh (2). In the 
first place, it appears to me that the deci¬ 
sion in the case of Balivant Singh v. Gayan 
Singh (1) was limited and confined to the 
particular terms of the deed, that the Court 
had to consider in that case, and even 
if it be regarded that the view taken 
in that case is at variance with the view 
^ken in the case of Mahadeo Prasad v. 
Dhiraj Singh (2), I think I am justified in 
following the other Division Bench ruling 
of this Court and this I do. 

The result is that I allow the appeal, 
^t aside the decree of the lower Appellate 

restore the decree of the Court 
of first instance with costs including in this 
Court fees on the higher scale. 

Appeal alloiozd. 

9 -J 253; 11 A. L. J. 829; 35 A. 534. 

R. 1923 1“?^ 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1031 

OP 1924. 


ccl'iia- 


_ July 13, 192R. 

Prese7)f;—Mr. Justice B.B. Cxhose 
and Mr. Justice Oamtniade. 

LAKH! NATH BERA AND OTHERS — 
Defendants—Appell4nts 

V&TSllS 

NABADWrP CHANDRA NANDI and 
OTHERS Plaintiffs—Erspondents. 

ryj//o/ ISSol^s. JS, lO-l lOo, 
K V, 17S Record of Rigkts—Presumptioyi as to correct' 
nes^—Rebuttal—Burden of proof—Landlord and tenant 

^-Kiqht to exit /rees—KaLuliyat. covenant effect of. 

it isforthe person who challenffes an entrr'in the 

Kecord of Rights to show that it is incorrect, fp 8 
col. l.J ’ 

When the Record of Rights has once been fmallv 
published it cannot be attacked on the ground that 
certain procedure adopted by the Revenue Authorities 
in arriving at the final conclusion does not support 

V finally published. If the party asrgrieved 

by that entry takes objection under the provisions of 
s. IOd or 106 of the Bengal Tenancy Act, the objec¬ 
tion might be considered by the Revenue Officer. 
But when a Record of Rights is challenged in a Civil 
Court the party challenging this record must adduce 

in evidence, in order to rebut the presumption, matters 
other than what happened during the proceedings 
prior to the final publication before the Revenue 
Officer. It 18 well-known that the Settlement Author¬ 
ities may come to certain conclusions at one time of 

the proceeding which they mav modify during the 
course of the preparation of the record. But the 
record which is finally published is that with which 
the Civil Court is concerned, fp. 8. cols. 1 & 2.] 

Where a kahuliyat contains a covenant by the tenant 
not to cut or appropriate trees, that covenant does not 

amount to evidence of a custom that the tenants are 

not entitled to cut or appropriate trees, [p. 8, col. 
2. 1 _ 

Where a tenant covenants not to appropriate trees 
standing on his holding, he would be bound by that 

covenant even if there be a custom that the tenants 
in the locality are entitled to appropriate trees, fp. 

9, col. 1.] 

Appeal asrainstthe decree of the Addi¬ 
tional District Judge, Midnapore, dated the 
22nd of September, 1923, modifying that of 
the Munsif. Third Court, Midnapore, dated 
the 7th of August, 1922. 

Mt. Amarmdra Nath Bose, Babus Arun 
Chandra Bose and Jaii Nath Chose, for the 
Aprellants. 

Mr Sarat Chandra Roy Chowdhurij^Bo^hMa 
Apurha Charan Mvkkerjee and Rama 
Prasad Mukherjee, for the Respondents. 

JUDGMENT.— This is an appeal on 
behalf of the defendants. The suit was 
brought by the plaintiffs against the 
defendants who were sued under O. I, 
r 8, Civil Procedure Code, as represent¬ 
ing all the residents of Mouza Balpai 


Bamanbarh. The suit was for a d 
tion that the defendants had no'Vi-hr 
to cut down or to appropriate trees 
on their holdings A further declaration 
was asked for to the effect that the plaintiffs 
as landlords had the right to cut down and 
appropriate trees on the holdings of tlie 
tenants of the Mou:a. The Record of Ricbts 

defendants and the 
plaintiffs, therefore prayed that it should be 
declared that the Record of Rights was in- 
correct. 

The trial Court made a decree to this 
effect that the tenants of Balpai Bamanbarh 
had no right to cut and appropriate trees 
on their without the consent of the 
plaintiffs-landlords and that the Record of 
Rights was incorrect. The tenants appealed 
against that decision and the Additional 

District Judge has varied the decree of the 

Munsif andhedeclared "that the defendants 
have got no right to the trees and they 
cannot cut and appropriate the same except 
on marriage occasions on payment of 
Rs 1-4 for each tree and except for crema¬ 
tion without payment of price but with the 
landlords’ (plaintiffs’) permission subse¬ 
quently obtained and except cuttino-and 
appropriating branches of trees for fuel 
purpose. That the plaintiffs have got right 
to the trees subject to those aforesaid re¬ 
strictions and that Settlement Record is 
declared erroneous." The defendants ap- 
pealed against that decree to this Court 
A preliminary objection has been taken 
that the appeal is not properly constituted 
as pro forma defendant No. 21 who was one 
of the landlords has not been properly 
impleaded in the appeal and the appeal 
was dismissed as against him. We do hot 
think that that defendant was one of the 
necessary parties to the appeal. He was 
one of the landlords who did not join with 
the plaintiffs because he had interest in 
several jotes and his interest was adverse to 
the claim of the co-sharer landlords. There¬ 
upon he was made a pro forma defendant. 

As he made no claim and no decree was 
passed in his favour he was not a necessary 
party in the-appeal which was brought by 
the tenants-defendantsagainst the plaintiffs- 
landlords. 

The main question that has been urged 
on behalf of the appellants may be stated 
shortly thus:-'That the Additional District 
Judge has erroneously refused to give effect 
to the presumption of the correctness of tha 
Record of Rights which the law raises under 
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B. 103-B, Sub-3. (3) of the Bengal Tenancy 
Actj secondly, that the learned Judge has 
used certain fca5uZ?ya;.$ executed by differ¬ 
ent tenants for the purpose of using them 
as establishing a custom as alleged by the 
plaintiSs; thirdly, that the Additional Dis¬ 
trict Judge has wrongly refused to take 
into consideration judgments produced as 
evidence by the defendants in their favour 
on the ground that they did not appertain 
to the 7nou2a in question whereas he has 
taken similar judgments with regard to 
different mouzas into consideration in order 
to support the plaintiffs’claim; and lastly, 
it is said that there is no finding that the 
plaintiffs have by custom the right to cut 
down trees on the holdings of the tenants 
It has also been urged that the kabuliyats 
which the plaintiffs have filed cannot be 
relied on by the plaintiffs as being in con¬ 
travention of s. 178 (3j (6) of the Bengal 
Tenancy Act. ^ 

With regard to the Record of Rights the 
Additional District Judge states that the 
plamtifis challenged the entry as incorrect, 
the ^fendants must thereupon show that 
the Record of Rights is based on a sound 
basis. This statement is obviously errone¬ 
ous. It IS for the person who challenged an 

entry in the Record of Rights to show that it 
IS incorrect. 

The next thing that the learned Judge 
hM done 18 to take into evidence a decision 
of the attesting officer which was arrived 
at before the nnal publication of the Record 
of Rights in order to consider the question 
whether the Record of Rights is erroneous or 

wu judgment is wrong. 

When the Record of Rights has once been 

finally published it cannot be attacked on 

the grcmnd that certain procedure adopted 

by the Revenue Authorities in arrivingat the 

final conclusion does not support the entry 
as finally published. If the party aggrieved 
by that entry takes objection under the 

provisions of s. 105 or s. 106 they might be 

considered by the Revenue Officer But 
when a Record of Rights ischallenged in a 
Civil Court the party challenging this re¬ 
cord must adduce in evidence, in order to 
rebut the presumption, matters other than 
what happened during the proceedings 
prior to the final publication before the 
Revenue Officer. It is well-known that the 
Settlement Authorities may come to certain 
conclusions at one time of the proceeding 
which they may modify during the coumf 

of the preparation of the record. Rut the 


[1001, a 1927] 


record which is finally published is that 
with which the Civil Court is concerned. 
The learned Judge does not refer to any 
other evidence on which he could hold that 
the presumption of the correctness of the 
Record of Rights has been rebutted. On the 
other hand, he has held that no presump¬ 
tion can be made under it, which is again 
wrong. 

The next point is with regard to the 
kabuliyats. These kabuliyats might be evi¬ 
dence as to the existence of the custom of 
the defendants’ appropriating the trees or 
of the landlords cutting down the trees if 
there had been any mention of such custom 
in these kabuliyats. Some of them, it is 
said, do not contain any reference to the 
custom as claimed by the plaintiffs. If 
there were such reference to any custom 
they might be admissible as evidence if 
they could otherwise be admissible under 
the law as to existence or non-existence of 
the custom pleaded. But if they simply 
contain a covenant by the tenant not to cut 
or appropriate trees, that covenant does not 
amount to evidence of any custom. The 
I^rties to the kabuliyat may be bound by 
the terms of it, but it would not be of any 
effect as regards a third party. Here we 
may observe, with reference to the argu¬ 
ment based on 8. 178 (3) (6) of the Ben|al 

Tenancy Act, that the Additional District 
Judge does not seem to have been right 
with regard to his reading of s. 23 of the 
Bengal Tenancy Act. Section 178 (3) (b) 
provides that "nothing in any contract shall 

right of an occu- 
‘ provided by 

JnilL District 

«naV.V ^ ^ cuttmg down trees. We are 

One of the uses 
of the land is to cut down trees and the 

last sentence Of s. 23 provides that if there 

shal contrary the raiyat 

land Tf o use of the 

that ®®®upancy raiyat covenants 

trees whpri iif down 

trarv 7ir«f ‘¥''® custom to the con- 
riffh7’ will not take away his 

wfth relr8"‘t otherwise 

t7ees f f IK ° ■‘^® appropriating 

(3) (6) IS no bar to the raiyats' entering intoa 
covenant with the landlords that they would 
not appropriate trees cut down. That is the 
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only effect which can he given to the kabuli- 
yats of the tenants. Our conclusion, there¬ 
fore, is that if any tenant has covenanted 
not to appropriate any trees he would be 
bound by that covenant even if there be a 
custom that the tenants on the locality are 
entitled to appropriate trees. 

^ The third point is as regards the rejec¬ 
tion of the judgments filed by the defend¬ 
ants. This cannot also be supported. If 
the judgments filed by the plaintiffs be 
taken as evidence of the custom the judg¬ 
ments filed by the defendants to disprove 
any such custom may also be accepted and 
the question must be decided upon the 
entire evidence. 

With regard to the fourth point we do 
not find that any conclusion has been arriv¬ 
ed at by the Additional District Judge. 
The plaintiffs asked fora declaration that 
they had the right to cut down trees as will 
appear from the recital of the plaintiffs’ 
claimin the first paragraph of the judgment. 
This matter must also be enquired into. 
The declarations that were given to the 
plaintiffs were neither asked for by the 
plaintiffs nor by the defendants. Some of 
the declarations seemed to be so vague that 
they would not be workable, e.^., on mar¬ 
riage occasions the defendants would be 
entitled to cut down trees on payment of 
Rs. 1-4 for each tree. What sort of tree it 
is not mentioned, nor is it mentioned whe¬ 
ther they are entitled to cut down trees 
for timber or for fuel. It is unnecessary to 
criticize in detail the declarations made by 
the Additional District Judge. 

We, therefore, set aside his judgment 
and decree and send back the appeal for 
being re-heard on all the questions that 
have been stated in our judgment. 

Costs of this hearing will abide the final 
result. 

z. K. Decree set aside* 


JAIKAL KUNWAR. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeals Nos. 1025 and 1062 

OP 1924. 

December 14, 1926. 

Present: —Mr. Justice Dalai 
and Mr. Justice Pullan. 

SRI THAKURJl— Plaintiff— 

Appbllamt 

Musamnat JA.IKA.JA KUNWAR and 
OTHKUS—Defendants—Rrspondents. 

Bwjal Alluvion and Diluvion Rtgidalion (XI of 


cable'to amUu.lJ^n ncoytion, appi;. 

rmlf'i’tli.'NM-ms of the liens,il Alluvion and Dilu- 

ysf:u.> h' voinv. aniiv.x. d In i(. When- Imw- 
thrAi’ofitsrnurse hreaks 

throujrh and lnteIseet^^ an eatati- witiiont anv <^ndinl 
encroachment an.l adds it to another estate t 

destroym.ir its,deni ily. the land on l>ein^^ elvarl'-re- 

andTif tlie ori-inal owner 

and the same ml.* applies where land is taken av av 

lO.^orrf restored suddenly, [p. 

Second appeal against the decree of the 
First Additional District Judge, Gorakh¬ 
pur, dated the 29th of February, 1924 

Mr. Shiva Prasad Sivha, for’the Ad- 
pellant. ^ 

Mr. Sankar Saran, for the Respondents. 

JUDGMENT.— These two appeals 
arise out of a dispute between the riparian 

situated on opposite 
banks of the river Rapti. Appeal No 10^^5 
IS between the owners of the village of 
Shergarh and those of the village of Domin- 
garh, and Appeal No. 1062 is between the 
owners of the village of Haraiya oq the one 
mde and the owners of the villages of 
Domingarh and Bahrampur on the other. 
But no contest now remains between the 
owners of the village of Haraiya and those 
Of Bahrampur because they compromised 
the matter in the lower Court. The find¬ 
ings of fact in this case are that up to the 

year 1300 Fasti the plaintiffs-appellants 
were in possession of the disputed plots 
which then lay on the south-west side of 
the river. From the year 1300 to the year 
Fasti the land came by gradual accre¬ 
tion into the possession of the owners of the 
vmage of Domingarh on the north-east 
Ride of the river. In the year 1324 Fasti 
bv a sudden change of the channel of the 
river the land was restored to the south¬ 
western side, namely, its original position 
in the villages belonging to the plaintiffs- 
appellants, There is also a finding that 
no claim of adverse possession ha^ been 
established on behalf of the respondents 

that the custom 
Of Dfiar Dhur is not proved to exist in 
connection with these villages. On these 
findings the lower Courts have come to the 
conclusion that the land came into the 

possession of the defendants-respondents 

by gradual accretion and so became their 
property, and that they have not lost the 

1 ^ 0 . change of the river in 

1324 and they are, therefore, still the owners. 
The lower Courts believe that their finding 
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ig ia accordance with s. 4 of Regalation 
XI of 1825, but on this point we are not 
prepared to agree with the decision. 
Under the terms or that Regulation land 
which gradually accedes to another estate 
becomes annexed to it. That is the gene¬ 
ral principle. An exception is made in 
the case where a river by a sudden change 
of its course breaks through and intersects 
an estate without any gradual encroach¬ 
ment and joins with another estate without 
destroying its identity. It appears to us 
that the Courts below have read so far only 
and they have not considered what actually 
happens in the case of a sudden accretion 
of this nature. The rule goes on to say 
" In such cases the land on being clearly 
recognised shall remain the property, of 
its original owner.’’ In the present case 
the original owners are, undoubtedly, the 
plaintiffs appellants. That is a finding of 
fact which cannot now be assailed. There 
is nothing in the Regulation which lays 
down what is to happen in a case where 
land is taken away by the river gradually 
and restored suddenly. In our opinion the 
clause which we have quoted above will 
still apply in such a case and the land will 
go back to the original owner. We con¬ 
sider this is the legal as well as the equit¬ 
able view to be taken in a case such as 
this. We, therefore, allow these appeals 
with costs but in the case of Appeal No. 
10C2 the compromise will have effect, 
z K. Appeals allowed. 


MADRAS HIGH COURT. 

Appsal SoiT No.ilt)9 of i924. 
September 8, 1920. 

Present;—Mr. Justice Ramesam and 

Mr. Justice Reilly. 
SWAMINATHA ODAYAR— 
Defendant—Appellant 

SUBBARA.MA lYUR and ANOTiEx_ 

Pluntiffs—Respondents. 

Tram fir of Property Act {IV of ISS2) $ 
Vendor and purchaser—Vendors lien~Pro-note exe¬ 
cuted by purchaser in favour of third pTson — 
Novation—Vendor's lien, whether eztinjuish^d^ 

Limitation Act ilX of lOOS), s. lO-Acknowhijn-'n'- 
— Admission in deposition—Xo denial of continuance 
of liability, effect o/—BeDamidar—Pro note, suit on 
by banamidar, whether niiintainable. ’ 

Where at the instance of a vendor, the pur-'haser 
executes as part consideration for the sale, a promis. 
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V. sbbramania her. 

sory note in favour of a third person and a new con^ 
tra-'t is effe'^ted between the purcha.ser and such 
third person, a complete novation is effected by the 
suostitutiou of the vendee's liability, in place of the 
veniors liability to the third person and there is, 
theref'/re.^a contra'^t to the contrary within the mean- 
jn‘.C of s. 5.0, 'I'ransfer of Property Act. The vendor’s 
lien for unpiid purchase-money to the extent of the 
promissory note is thereby extinguished even if the 
I)ayee under the pro-note is only a benamidar for the 
vendor, inasmuch as the latter is disabled from suing 
on the pro-note, [p 12. col, 2; p. 13, col. 1.] 

In order that a statement in a deposition may con¬ 
stitute an acknowledgment of a liability so as to save 
limitation under s. 19 of the Limitation Act, it 
be express; it may be implied as a matter 
or inference from the facts and surrounding circum¬ 
stances of the case. [p. 13, col. 2.] 

Maniram Seth v. Seth Rupchand(l2) and Kandasami 
Reddi V. Suppammal (10), relied on. 

I cr Reilly, ./.—An admission of liability in the 
past with no denial that the liability continues may 
imply an admission that the liability continues. Whe- 
ther there is such an implied admission is a matter 
of evidence, not of legal presumption. Before decid¬ 
ing the question whether there is such an implied ad- 
rnission. the Court must examine the context of the 
admission of a liability in the past and the circum¬ 
stances in which it was made and consider whether 
the maker of the admission had any need or incentive 

jP u-v to deny the continuance of the 

liability, if he would do so, and whether he had an 
opportimity of denying it. [p. 14. col. 2.] 

Per Ramesam, J .—A person whose name does not 
•appear in a promissory note as payee cannot sue on 
it alleging that the payee was a benamidar for him¬ 
self. fp. 12. col.l.I 

Reoti Lai v. Manna Kunwar (1), followed. 

Appeal against the decree of the Court of 
Subordinate Judge, Kumbakonam, in 
0. S. No. 15 of 1922. 

Messrs. S, Varadachariar and Raja~ 
gopala Iyengar, for the Appellant. 

Messrs. T. M. Krishnaswami Iyer and K. 
Narasimha Iyengar, for the Respondents. 

JUDGMENT, 

Ramesam, J.—The facts out of which 
tnis appeal arises are in the main undisput- 

be shortly stated. The Ist 
plaintiff obtained some lands undera Will. 
On 16th August, 1917, he entered into an 
agreement to sell the said lands to the 
defendant for Rs. 15,250 and on that day 
obtained a cash advance of Rs. 1,250 towards 
the consideration. On the 24th of August 
a ur^er sum of Rs.220 was paid towards the 
consideration. On the 5th September, 1917, 
asale-rteed was executed, a further sura of 

-K3. t./yu beinc; paid in cash. There re¬ 
mained an amount of Rs. 12,000 due towards 
the consideration. The sale deed provided 
that Rs. 6,000 was to be paid before the 
bub-Registrar and the other Rs. 6,000 was 

to be paid to the 1st plaintifi’s mother 
bitalaksbmi Ammal who is the 2nd plaint- 
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iff. Accordingly, on the same day the 
defendant executed a promissory note for 
Ks. 6,000 in favour ofj the 2ad plaiutiff 
Soon after the 1st plaintiff refused to re¬ 
gister the sale-deed contending that it 
was nominal. The defendant obtained com¬ 
pulsory registration of the sale-deed. But 
me Rs. 6,000 was not paid before the Sub- 
Registrar. The defendant then filed a suit 0. 
S. No. 269 of 1919 in the Court of the District 
Munsif of Valangiman for possession of the 
lands sold. The 1st plaintiff who was the 
only defendant in that suit contended that 
me sale-deed was a nominal transaction. 
The District Munsif dismissed the suit. On 
appeal by the plaintiff therein (the present 

defendant) the Subordinate Judge of Kumba- 

konam decreed the suit. He also passed 
a decree for the payment of Rs. G.OOO which 
was originally intended to be paid before 
the Sub-Registrar, to the defendant therein 
(the present 1st plaintiff). This was on 
2ist January, 1921. There was a second 
appeal to the High Court which was dis¬ 
missed on the merits of that suit. One of 
the grounds in second appeal was that the 
learned Judge ought to have recorded a 
distinct finding in regard to the six thou¬ 
sand rupees promissory note and made pro¬ 
vision for its payment also. On this ground 
the learned Judges who disposed of the 
second appeal said :— 

“ As regards the sum of Rs. 6,000 payable 
to the defendant’s mother it is admitted a 
promissory note has been executed and 
that a suit is pending. There is no neces¬ 
sity to provide for payment to her in this 
suit especially as she is not a party." 

In the interval between the disposal of 
the appeal by the Subordinate Judge and 
the disposal of the second appeal the pre- 
sentsuitwas filed on lith February, 192^, to 
recover the sum due on the promissory note 
(Ex. B). It is alleged in the plaint that the 
2ad plaintiff was not a party to the con¬ 
tract, that the promissory note was executed 
by the defendant in the name of the 2Qd 
plaintiff but really for the benefit of the Ist 
plaintiff. It is also alleged that the pro¬ 
missory note was not delivered to the Ist 
plaintiff at the date of the execution, that 
the note was kept with one Nataraja Pillai 
as an intermediary and that it was obtained 
from Nataraja Pillai long after the appeal 
judgment of the Subordinate Judge in the 
former suit. This last allegation is denied 
by the defendant. The Subordinate Judge 
said nothing on this point, - He found that 
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II -'v ^ benamidar for' 

the 1st plaintiil that the suit wa.s not bar¬ 
red and decreed the suit. lie also found 
that the plaintiir is entitled to theven.ior's 
hen for unpaid purchase-money and gave a 
decree for sale. The defendant appeabt It 
may be observed at the outset that the 
burden of proving that the proinissoiy note 
^as not delivered on the date of the exe¬ 
cution IS on the plaintiffs. No attempt has 

been made to prove the allegation and I 

no'te^wL^ff promissory 

note was delivered to tlie Jst nlninfifv 

aboiK^t^ execution and that the story 
fi^yth being kept with Nataraja Pillai is 

One point argued by the appellant is 

that as a result of the former 

must be taken as bavinbf^pn 

d.dd,d i. iuh.T .sr&s 

j.,r.o„ eniuled lo the bep.fci.l int.pf.u' 

relating to the note arose for the 

only after the Subordinate found 

do not know what happened before the 
Subordinate ^udge at the time of delivering 
the judgment in that suit. The High Court 
merely abstained from expressing any 
opinion on this matter for the reason that a 
separate suit had been filed and that the 

present 2nd plaintiff was not a pLy tothat 
litigation. It cannot be said that any con- 
clusion IS necessarily implied in the course 

taken by the learned Judges. 

The next important point argued bv the 

appellant is, that the 2nd plaintiff i^ the 
only person competent to sue on Ex B 
and, therefore, the vendor’s lien was extin- 
guished On the other hand, it is contend¬ 
ed for the respondents that there is nothing 
to show that the 2nd plaintiff ever accepted 
the note and therefore, the right to^the 
balance of the purchase money remained 
with the Ist plaintiff and with it fhe vendor’s 
hen It is admitted by the defendam in 
his former deposition now filed as Px P 

that the 2 nd plaintiff was not present when 

Ex. A was executed. Until ther<:‘fnro 
2nd plaintiff accepts the note, the note has 
not become operative. Seeine fif® 

defendant has performed what was 
of him by the Ist plaintiff at the time of S 
transaction one would expect that if 
2Qd plaintiff refused to accent the nnif k® 
l8t plaintiff would havr^commun’na 
such a fact within a reasopable time to the 
defendant and demanded the balance of S 
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purchase-n'.oney as on a failure of consider¬ 
ation. It is doubtful whether in such a case 
the vendors lien was at first extinguished, 
and if so, would revive. But it is unnecessary 
to express any opinion on that matter. No 
such notice was given by the ist plaint¬ 
iff and he behaved throughout as if he was 
content that the right in the note should 
remain in the 2nd plaintiff. It is really 
unnecessary to consider whether the 1st 
plaintiff was the person beneficially interest¬ 
ed in the note. Probably, he was and is, 
though, at the same time, it must be re¬ 
marked that no formal evidence has been 
adduced by the plaintiffs on the matter as 
they ought to have done. But whoever 
the persons entitled to the beneficial 
interest may be, the only person that is 
entitled to sue on it is the 2nd. plaintiff, 
though it may be that after the money was 
recovered she would have to pay it to the 
Ist plaintiff. It was held in Reoti Lai v. 
Manna Kunwar (1) that a person whose 
name does not appear in the promissory 
note cannot sue on it alleging that the 
payee was a benamidar for himself. [See 
also Suhramanya Tevan v. Arunackala 
Tevan (2j.] Mr. T. M. Krishnaswami Iyer ap¬ 
pearing for the respondents contended that 
the note itself not having been delivered to 
the payee who was not present at the time 
was a void note. 1 cannot agree with this 
contention. The 1st plaintiff purported 
to act as agent of the 2nd plaintiff in tak¬ 
ing the note and it was open to the 2nd 
plaintiff to ratify his act, though until it 
is so ratified the 2nd plaintiff does not 
step into the transaction. In the present 
case, the 2nd plaintiff is willing to have a 
decree in her favour if the Court finds 
that the Ist plaintiff is not entitled to sue. 
This ratification is good enough. I must, 
therefore, hold that the 2nd plaintiff is the 
only person entitled to sue on Ex. B. The 
question that arises on this finding is, 
whether the vendor’s lien is lost. The 
following propositions are undisputed :— 

1. A mere direction by the vendor to the 
vendee to pay the whole or a part of the 
purchase-money to a third person does 
not extinguish the lien [vide Siva Snbra- 
'mania Aiyar v. Suhramama Aiyar (3)]. 


2. If such direction is followed by mere 
payment of the third person but not by a 
fresh contract by the vendee with the third 
person so as to effect a complete novation, 
the lien is not lost [vide Thygaraja Mudaliar 
V. Seshapjver (4\] 

3. Where it was intended that the vendee 
should execute a mortgage-deed and 
extinguish the lien but the mortgage-deed 
was not completed by registration and 
remained a simple bond, the lien is not 
extinguished [vide Ranganayaki Ammalr, 
Parthasarathy Ayyangar [5),] 

4 Where the vendor obtained a pro¬ 
missory note not from the vendee but from 
a third person at the instance of the vendee 
and the third person did not pay, even 
then, if the third person's note or bond 
was only an additional security to the 
vendee’s liability and not in substitution of 
it, the lien is not lost [c/., Balagurumoorthy 
Chetty V. Nagulu Chetty (6)]. 

5. Where the vendor himself takes a 
promissory note or bond and where the 
right in it was assigned by him to a third 
person or where his right ^Yas attached in 
execution of a decree and purchased by a 
third person [vide Samhasiva lytr v. 
yenkatarama I\jer {1 }\ the vendor's right 
to the lien passes to the third person 
under s. 8 of the Transfer of Property Act 
and is available to the assignee or pur¬ 
chaser. 

But if in this last case the vendor took a 
negotiable instrument and the instrument 
is not assigned but endorsed under the Law 
Merchant, it is doubtful if s. S ofd the 
Transfer of Property Act will apply and 
the endorsee will be entitled to the lien. 
It is unnecessary to express an opinion on 
that matter now. 

But where a complete novation is effected 
and a new contract between the vendee 
and a third person was effected in substitu¬ 
tion of the vendee’s liability to the vendor 
this amounts to a contract to the 
contrary within the meaning of s, 55 
of the Transfer of Property Act and the 
lien is extinguished. I am willing to 
concede that even in such a case if the 
document taken is not a negotiable in¬ 
strument but only a bond and if it is taken 


(1) 65 Tad. Cas. 785; 44 A. 290; 20 A. L. J. 126- \ 
I. R. 1922 All, 70. 

(2) 18 M. L. J. 186. 

U) 37 lad. Cas. 429; 39 M. 997; 31 M. L. J 530- 
(1916)2M.W.N.306 ;20M. L. T. 375; 4 L. W 415 
IF. B.) 


(4) 54 lad. Cas. 458; 10 L W. 518; 27 M. L. T. 94. 

(5) 54 lad. Cas. 503; 10 L. W. 550. 

(6) 69 lad. Cas. 473; 14 L. W. 191; 41 M. L. J. 267; 
(1921) M IV. N. 602. 

(7) 95 Ind. Cas. 447; (1926) M. W N, 569; 51 M. L. J. 
95; A. I. R. 1926 Mad. 903, 



[100 I. C. 1927] SWAMtNATHA ODAVaJI V. SDBHAMANIA IYER. 



heiiami for the benefit of the vendor so 
that he may still sue on it the arrangement 
being known tQ the vendee and the vendor’s 
lien remains provided he is not prejudiced. 
But where the document taken is a 
negotiable promissory note so as to disable 
the vendor from suing even if he is the 
person beneficially interested in the money 
after its recovery the lien must be held to 
be lost as ostensibly the paj^ee of the note 
is the only person entitled to sue. The 
note might have been endorsed not to the 
vendor but to any third person. To say 
that the note in the hands of the payee 
has got the lien attached to it involves 
anomalous positions. Anyhow, there is 
nothing to show that the vendee knew the 
henami nature of the note. I, therefore, hold 
that the 2nd plaintiff is not entitled to the 
vendor’s lien in this case. 

As the suit was filed more than four 
years after the execution of Ex. A the ques¬ 
tion next arises whether the suit is barred 
by limitation. The plaintiffs rely upon the 
defendant’s deposition Ex. E, as an acknow¬ 
ledgment to save limitation. The material 
passage in the deposition runs thus:— 

“I was directed to pay Rs. 6,000 to defend¬ 
ant’s mother Sitalakshmi Ammal in Ex. B. 
I executed a pro-note in her favour on the 
date of Ex. B immediately after Ex. B 
was written and delivered the said pro-note 
to Subbarama Iyer. I owed Rs. 6,COO more 
under Ex. B. 

m * Kt ♦ ♦ « 

Defendant did not tell me why he 
wanted me to pay Rs. 6,000 to his mother. 
I have not received any notice from defend¬ 
ant’s mother about the pro-note I executed 
in her favour. I did not enquire if the 
pro-note I executed to defendant’s mother 
for Rs. 6,000 did or did not reach her. 
She was not present when I executed the 
note and delivered it to defendant.” 

The appellant contends that this does not 
amount to an acknowledgment. A case de¬ 
cided by Miller, J., and reported in Ran- 
ganayakalu Aiya v. Subbayan (8) was 
relied on for the respondents’ contention 
that this deposition amounts to an acknow¬ 
ledgment. This decision of Miller, J., has 
been adversely commented on in various 
later decisions. In Subramania Iyer v. 
yeerahadra Filial (9) Napier, J., observed:— 

(8) 2 Ind. Oaa. 522; 5 M. L. T. 71. 

* (9) TO lad. Oas. 593; 41 M. U J. 217 (1921) M. W. N, 
475; 14 L. W, I48| 


“It may not necessarily always be that 
deduction to be drawn.” 

Jn Kandasami Reddi v. Suppamni'd (lOj 
Ayling, J., after quoting the last setiteuce 
of Napier, J., referred to Andiappa Chetty v. 
Devarajulu Naidoo (11)—“Each case must 
be treated on its own merits,” and then 
said:— 

“From the language used and the cir¬ 
cumstances in which the acknowledgment 
is made, it must be decided whether it 
amounts to an implied acknowledgment of 
subsisting liability.” 

Earlier in the judgment he observed 
after citing the decision of the Envy 
Council in Maniram Seth v. tSetfi Hupchand 
(12): *T can see no ground whatever for 
holding that their Lordships were con¬ 
sidering anything but the circumstances 
of that case or intended to lay down any 
rule of legal inference.” 

Mr. Rajagopala Iyengar in replying for 
the appellant contended that the acknow¬ 
ledgment in a deposition must be express¬ 
ed and not implied. He relied on Venkata 
v. Parthasarathi (13). But the authorities 
cited in this decision in Venkata v. Fai'- 
thasarathi H3) in the language of Ayling., 
J., already cited and the decision in Mani¬ 
ram Seth V. Seth Rupchand (12) show that 
it need not be express and may be a matter 
of inference. It can be implied from the 
facts and the surrounding circumstances 
and not implied as a matter of law as 
Miller, J., seemed to have thought. This 
is also the view of Schwabe, C. J., and 
Kriehnan, J., in Official Assignee of Madras 
V. Subramania Aiyar (14). 

When we look at the circumstances of 
this case, we find that the defendant when 
he was examined as his first witness in 
the former suit was anxious to show that 
the sale-deed was not nominal and that 
some consideration was paid for it. If any 
payment was made towards the promissory 
note, he would have stated it. If no pay¬ 
ment was made, his position in that case 


(10) 70 Ind. Cas. 576; 45 M. 443; 15 L. W .32^- d9 

M. L. J. 266; (1922J M. W. N. 168; A. I. K. 1922 Mad 
104; 32 M. L. T. 166. 

(11) 12 Ind. Cas. 378; 36 M. 68 10 M L T 2 ^ 1 . 

(1011) 2 M. W. N. 225; 21 M. L. J. 1024. ’ ‘ ’ 

(1 2 ) 33 0.1047; 4 0. J. 94; 8 Uom. L. R 501- 10 

C. W. N. 8T4; 1 M. L. T. 199; 3 A. L. J. 525; 16 m’ L 
J. 300; 2 N. L. li. 130; 33 I. A. 165 (P. 0.). 

(13) 16 M. 220; 3 M. J. 35; 5 Ind. Dec Tn s ) 8G0 
77 Ind. Caa. 740; 46 M. L. J. 1; SS il L T 

235:^19 L.W. 331; A. I. K. 1924 Mad,'286; (1924;' A 
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■was one of willingness to pay the amount 
due on the note and the amount to he 
paid before the Sub-Registrar. The wnole 
tenor of the deposition was that while 
he was willing to perforin bis side of 
the contract the vendor would not allow 
him to do so and prevented him from 
making further payments by the attitude 
he took. The deposition clearly implies 
that the note was real and subsisting and 
on account of fault of his, no further pay¬ 
ments were made towards it, but that he 
is willing to pay it if the other side was 
willing to receive it. I think there is an 
acknowledgment of subsisting liability in 
this case. This case is stronger than the 
decision of Schwabe, C. J., andlvrishnan, J., 
above mentioned, where an omission in a 
written statement to deny the allegation 
in a plaint is all that we have. This rase 
is similar to the decision in Manimm S^tk 
y. Seth Rupchand (12) where also it was an 
inference from the circumstances. Mr. 
Rajagopala Iyengar relied on the case of 
MuthukiLmara Mudaliar v. Chockalinga 
Mudaliar (15). Neither from the report 
nor from the printed papers it is clear why 
the former deposition was made and I 
do not think that case helps us in decidin^^ 
the present case. 

In the result, I hold that the suit is not 
barred by limitation. The decree of the 
lower Court will be vacated and a personal 
decree will be passed for the amount sued 
for in favour of the ist plaintiff, as the 
2 Qd plaintiff consents to such a decree. 

The order as to costs in the Court below 
will stand. In appeal, each party will bear 
its own costs. 

Roilly, J, So far as this suit is a suit 
on the promissory note, Ex. B, the learned 
Subordinate Judge has found that it is 
not time-barred because it is saved by an 
acknowledgment made by defendant in 
his deposition. Ex. E, in the previous 
suit, which contains a statement that he 
executed the note without any denial that 
the liability under the note was then 
subsisting. The Subordinate Judge has 
relied onSubharamania Iyer v. Veerabadra 
Pillai (y). One of the reasons for the 
decision of the learned Judges in that case 
was a dictuyn of Miller, J., in Ranganaya- 
kulii Aiya y.Subbayan (S ):— 

“An acknowledgment of liability esistinc 
at a past date without any allegation th^ 

w. c. PL.,,. I , ‘f,:; 


Ihe liabilily has since ceased, i.s presumed 
to 1 }? an acknowledgment of liability exist¬ 
ing when the statement is made." 

That, Miller, J., stated, a& the effect of the 
decision of the Pi ivy Council in Maniram 
Suk v. S:th Rupfhand (P'). AVith the 
greatest respect f do not think it can be 
doubted that Miller, J,, read more into the 
decision in Manirain Seth's case (12) than 
can be found in it and stated his proposi¬ 
tion too widely. 1 entirely agree with 
Ayling, J.’s interpretationof fl/a 7 ii?‘a 7 ?i 5 eiA ’5 
cr/.s-e ( 12 ) in Knndasami Rcddi v. Suppainmal 
( 10 ) which has been approved in OffioM 
Assignee cf Madras v, Svhramania Aiyar 
(14). In some cases an admis.sion of liabil¬ 
ity in the past with, no denial that 
the liability continues may imply an ad¬ 
mission that the liability continues. Whe¬ 
ther there is such an implied admission is 
a matter of evidence, not of legal pre¬ 
sumption. Before deciding the question 
w'hetber there is such an implied admis¬ 
sion we must examine the context of the 
admission of a liability in the past and the 
circumstances in which it was made and 
consider whether the maker of that ad¬ 
mission had any need or incentive in the 
circumstances to deny the continuance of 
the liability, if he would do so, and whe¬ 
ther he had an opportunity of denying it. 
When the admission of a liability in the 
past is made in a deposition given in 
Court we must be particularly careful to 
consider whether the witness had an op¬ 
portunity of denying the continuance of 
the liability, remembering that a witness 
under examination is not always at liberty 
to say all that he may wish to say or all 
that he may think it necessary to say 
m order to protect his own interests but 
answer the questions put to him. 

With this warning in mind let us examine 

what defendant said in his deposition in. 

the previous case. The important words 
appear to me to be 

‘T was directed to pay R 3 . 6,000 to de¬ 
fendant a mother. Sitalakshmi Ammal, in 
Ex. B (r.he sale-deed). I executed a pro¬ 
note m her favour on the date of Ex. B 
immediately after Ex. B was written and 

delivered the said pro note to Subbarama 
Iyer." 

Now, in that suit the present defendant 
was trying to show that the sale was a 
transaction, which the present plaint¬ 
iff denied. Defendant was anxious to 
$how that he had don© his part ia th© 
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inatter and was explaining in his deposi¬ 
tion all that he had done in making part 
payments and in other ways. He had 
jnst mentioned that he had made three 
such payments. And he went on after the 
part of his deposition now in question to 
explain why he did not pay the remain¬ 
ing Rs. 6,0U0 of the purchase-money, as 
intended, before the Sub-Registrar. In 
the circumstances it is clear that it was 
very much to his interest, when he men¬ 
tioned this promissory note, to mention 
also any paj^ment which he had made 
under it. And it must be noticed that 
the part of his deposition which I have 
quoted was made in examination-in chief. 
Defendant's Vakil, who had just elicited 
his evidence about part payments made, 
must have been fully aware that evi¬ 
dence that any payment had been made 
towards the discharge of the promissory 
note would strengthen his case, and it 
cannot be supposed that he would not 
have given defendant an opportunity 
of mentioning any such payment. In the 
circumstances I think it is clear that de¬ 
fendant’s statement that he executed the 
promissory note coupled with the failure 
to mentioQ any payment towards the dis¬ 
charge of it was an implied admission 
that the liability under the note was then 
subsisting. I agree, therefore, in finding 
that defendant made an acknowledgment 
within the meaning of s. 19 of the Limita¬ 
tion Act, which saves the suit on the note 
from being time barred. 

Curiously enough, Mr. Krishnaswami 
Iyer for the plaintiffs has been at pains to 
argue before us that the promissory note, 
Ex. B, though it is in part the basis of 
plaintiff's suit, is not valid because it was 
never delivered to plaintiff No. 2, the payee 
named in it. In the plaint it i§ stated that 
Ex. B was not delivered to either plaintiff 
but was left with one Nataraja Pillai. In the 
defendant’s written statement it is alleged 
that Ex. Bwas delivered to plaintiff No. 1 on 
behalf of the plaintiff No. 2, who is his 
mother. The only oral evidence on this ques¬ 
tion is that of defendant, whose deposition, 
Ex. E, in the previous suit was admitted by 
consent. In that deposition defendant states 
that he delivered the promissory note to 
plaintiff No. 1 immediately after the sale- 
deed was written. Plaintiff No. 1 did not 
go into the witness box to deny this. 
Nataraja Pillai was not examined, and it 
Appears that, though he had given evi- 
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dence in the previous suit, plaintiffs omit¬ 
ted to apply, perhaps advisedly, that his 
deposition should be admitted as evidence 
in this suit. On the record as it stands 
the only leasonable finding is that tlie 
promLsory note. Ex B. was delivered hy 
defendant to plaintiff No. 1 on the dale 
of its execution, which is the date of the 
sale-deed. The sale-deed, Ex. A, recites 
that plaintiff’ No. 1 had directed defend¬ 
ant to pay the Ks. 6,COO which is repre¬ 
sented by this promissory note to plaintiff 
No._ 2, his mother. It is admitted that 
plaintiff No 2 was not present when the 
sale-deed and the promissory note were 
executed. In the circumstances it may 
clearly be inferred that plaintiff No. 1, 
when he took delivery of the promissory 
note from defendants, represented himseff 
as his mother’s agent in this matter. 
There is no evidence when plaintiff 
No. I handed the note over to plaint¬ 
iff No. 2; but it must be held to 
have reached her eventually because 
she and plaintiff No. 1 jointly have pro¬ 
duced it in this suit. And the fact that 
she has sued on the note shows that she 
ratified plaintiff No. Is action in taking 
delivery of it as her agent. Whether plaint¬ 
iff No. 2 as payee of the note was only a 
62 aamidar for plaintiff No, 1, as now re¬ 
presented by them, or not, the contention 
that the note is not valid because it was 
never delivered to the payee fails. 

But in spite of the e.xistenceof the promis¬ 
sory note, Ex. B, plaintiff No. 1 contends 
that he is still entitled to enforce his charge 
under s. 55 (4) (6) of the Transfer of Pro¬ 
perty Act for the part of the purchase- 
money for which Ex. B was executed, and 
the learned Subordinate Judge has found 
that he is so entitled. On this part 
of the case Mr. Krishnaswami Iyer for 
plaintiff, as I understand him, has argued 
alternatively (1) that the promissory note, 
Ex. B, is invalidand, therefore, the statutory 
charge for unpaid purchase-money has never 
been affected by it, (2) that, even if Ex. B 
is valid, the statutory charge persists con¬ 
currently with the liability under Ex. B, 
and (3) that on plaintiffs giving up their 

claim under Ex. B, as they are prepared to 

do, the charge, if it was ever defeated or 
affected by Ex. B, revives and can be en¬ 
forced. The first of these contentions has 
been disposed of by the finding that Ex. B is 
valid. In regard to the second contention 
It is true that, whea the vendor of immov^- 
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able property takes a promissory note from 
the vendee in his own favour for the whole 
or part of the purchase-money or when he 
directs the vendee to pay the whole or part 
of the purchase-money to a third party, the 
vendor does not thereby lose the charge for 
unpaid purchase-money given by s. 5a (4j (b) 
of the Transfer of Property Act. in neither 
of those cases, it will be seen, does the 
vendee put himself under liability to any 
one but the vendor. But, when the vendee 
at the instance of the vendor executes a 
promissory note for the purchase-money or 
part of it in favour of a third party, the 
position is altered. The vendee in that 
case puts himself at the mercy of the third 
party, even if that party is only a benami- 
dar for the vendor. If in those circum¬ 
stances the vendor s charge on the property 
for the amount of the promissory note 
remained, the vendee would be liable 
to be sued for the same purchase-money 
by two parties independently. In my 
opinion, there is no doubt that, if by agree¬ 
ment between the vendor and vendee the 
vendee puts himself under an enforceable 
liability to a third party for the whole or 
part of the purchase-money, then in respect 
of the whole purchase-money or the part of 
it, as the case may be, there is a ‘‘contract 
to the contrary” within the meaning of 
a. 55 of the Act and the vendor s statutory 
charge on the property is so far defeated. 
A contract between the vendor and vendee 
by which a third party obtains the right to 
exact by suit the purchase-money or part 
of it from the vendee is inconsistent with 
the vendor retaining a charge to enforce 
payment to him of the same purchase- 
money. The right to sue for the purchase- 
money cannot reside in one person and the 
right to enforce the security for its pay¬ 
ment in another. The position, in my 
opinion, is the same so far as the vendee is 
concerned, whether the third party is a 
benamidar for the vendor or not, unless it 
is shown that the vendee was aware that 
the third party was only a benamidar for 
the vendor and knowingly dealt with the 
vendor under the benamidars name, in 
which case there would be no “ contract to 
the contrary” within the meaning of s. 55 
of the Act. If the third party to whom the 
vendee puts himself under an enforceable 
liability for the purchase-money is a b^nami- 
dar for the vendor but the vendee ia un¬ 
aware of that, I do not see how the nature 

ft the document w^chthe vendee executed 


in favour of the third party, whether it be 
a bond or a promissory note, can affect the 
question whether the vendor’s charge is 
extinguished. Though the vendor may sue 
the vendee on a bond of which he is the 
real obligee but which runs in favour of a 
benamidar, the bcnamiday' may sue on it in 
his own name without making the vendor 
a party and the vendee cannot resist his 
suit. A contract between the vendor and 
the vendee by which the vendee makes 
himself liable to be sued for the purchase- 
money by a third party, whom he does not 
know to be a mere benamidar for the 
vendor, or by the assignee of that third 
party is, in my opinion, essentially incon¬ 
sistent with the retention by the vendor of 
his charge to secure the payment of the pur¬ 
chase-money even when it may be open to 
the vendor to prove that the third party is a 
mere benaviidcir for him and to sue the 
vendee on his obligation to the third party. 
It is the nature of the contract between the 
vendor and the vendee to which he must 
look, and that is not affected by the exist¬ 
ence of an undisclosed benamidar. In 
this case it is not pleaded that defendant 
was aware that plaintiff No. 2 was a benami¬ 
dar for plaintiff. In regard to Mr. Krishna- 
swami lyers third contention, when once 
there is a *• contract to the contrary” within 
the meaning of the section and the vendor ‘9 
charge is so defeated, I do not see how the 
statutory charge can be revived. There 
appears to be no provision in the Act which 
could have that effect. Nor, in my opinion, 
18 the position altered if the vendor takes a 
promissory note executed by the vendee in 
favour of a third party for the purchase- 
money orpart of it but afterwards fails to 
hand It over to the payee; so far as the 
vendee is concerned the “contract to the 
contrary has been made, and it cannot be 

vendor. This last point, 
though mentioned in the argument, does 
not really arise for decision in the present 
case as it Ims l^en found that the promis- 

delivered to plaintiff 

iNo. 2, who sues on it. 

‘^®refore, that plaintiff No. 1 has 

property sold for the 
Ks. b 000 now in question but that plaintiff 

entitled to a personal decree against 
defendant for the amount due under the 

*3 8he is 

w® favour 

should be so made. 
The Subordinate Judge has made only au 
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ordinary mortgage-decree for sale in favour 
of plaintiff. That should be set aside and 
a personal decree made against defendant 
m favour of plaintiff No, 1, in its stead 
with costs in the lower Court. I agree that 

m this Court each party should bear his 
own costs. 

Decree modified^ 
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against him as yet and I would, therefore, 
dismiss this appeal. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Letpers Patent Appeal No. 54 of 1925. 

January 6, 1927. 

Present Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Broadway, 

MADAN MOHAN SINGH— Appellant 

vej'siis 

RAM AND OTHERS—RESPONDENTS. 

Hindu Law — Debts—Ancestral property, liability of 
for debts of father. ^ i' t,, j j, 

Ancestral property is liable for the debts of a 
Hinaii father unless it can be shown that they were 
contracted for immoral or illegal purposes. 

Letters Patent Appeal against the order 
of Mr Justice LeRossignol, passed in Civil 
Miscellaneous Appeal No. 2983 of 19H 
dated the 23rd January, 1925. 

Mr. Nawal Kishore, for the Appellant. 

JUDGMENT,— In execution of a 
decree against one Prem Chand the decree- 
holders, Daulat Ram and others, asked for 
the attachment and sale of a certain 
house. 

Madan Mohan Singh, the minor son of 
Prem Chand, instituted a suit praying for 
E declaration that the said house was a 
part of the ancestral property of the 
family and was not liable to be attached 
and sold in execution of the decree as the 
debt in respect of which it had been 
passed had not been contracted for any 
family purpose. 

As no charge of immorality was brought 
against Prem Chand, the learned Senior 
Subordinate Judge rejected the plaint. 
Against the order rejecting the plaint 
Madan Mohan Singh has preferred an 
aopeal to this Court which is pending. 
He also prayed for an order staying exe¬ 
cution of the decree. Mr. Justice LeRos- 
signol having refused to stay execution, 
this appeal has been preferred under the 
Letters Patent. Admittedly the ancestral 
property is liable for tue debts of Prem 
Chand unless it can be shown that they 
were contracted for immoral purposes. 
fSQ charge of immorality has been made 
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LAHORE HIGH COURT, 

Miscellaneous Second Civil Appeal 

No. 218t)of 1926. 

January 4, 1927. 

Present:—Mr. Justice Dalip Singh. 

LACHHMAN DAS— Defendant 

—a4ppellant 

versus 

BAGHU RAM— Pliintiff— 
Respondent. 

Court Fees Act (VII of 1870), Sch. II, Art. 17 (vi) 

Partition suit Preliminary decree—Order directing 
that property should be sold^Appeal—Court-fee pay- 
able—Kecessary parties, failure to implead, effect of. 

After a preliminary decree had been passed in a 
partition suit, the Court on the application of one of 
the co-sharers directed that the property being in¬ 
capably of partition should be sold. Against this 
order one of the co-sharers appealed but he did not 
make the co-sharers other than the one on whose ap¬ 
plication the order had been passed parties to the 
appeal: 

Held, (1) that the case fell within the purview of Art. 
17 (vi) of Sch. II of the Court Fees Act and that the 
memorandum of appeal required a Court-fee of Rs 10' 
[p. I 8 .C 0 I. 1.] ’ 

(21 that the other co-sharers were necessary parties 
to the appeal and that in their absence the appeal 
could not proceed. [i 6 id.] 

Miscellaneous second appeal from the 
order of the District Judge, Lyallpur, dated 
the 12th June, 1926, flflSrming that of the 
Subordinate Judge, Third Class, Chiniot, 
District Jhang, dated the 18th February* 
1926. 

Mr. Fakir Chand, for the Appellant. 

Mr. R. C. Soni, for the Respondent. 

JUDGMENT, —This was a partition 
suit in which a preliminary decree was 
passed. Thereafter on the application of 
one of the co-sharers Baghu Ram who 
together with his three brothers owned ^ 
share in the property the Court directed 
that the property which was 9 feet 5 inches 
long and 8 feet wide and consisted of a 
house with a thara in front was not cap¬ 
able of being partitioned and hence should 

be sold. The appellant appealed to the 
District Judge and did not make the other 
co-sharers (brothers of Baghu Ram) re¬ 
spondents in the appeal. The District 

Judge held that these persons were neces¬ 
sary parties and the appeal as presented 
was bad in law. He refused to take action 
under 0. XLT, r. 20 holding that the ap¬ 
pellant ought to have known that the rigbu 
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’oE ih? other co-sharers Avere also ailected 
aiih bhpuld, therefore, have made them par- 
ih'S. He also held that the size of the 
property showed that the trial Court was 
right in holding that the property was in¬ 
capable of partition. The defendant-ap¬ 
pellant has appealed to this Court. Two 
preliminary objections have been taken (1) 
that the Coupt-fee should have been Ks. 10 
a^s the case falls under Art. 17 (vi) of 
Sch. II of the Court Fees Act. Secondly, 
that even in this Court the appellant has 
not made the other co-sharers parties, lu 
reply Counsel for the appellant has asked 
for further tinie to put in Court-fees and 
dms further stated that Baghu Ram is the 
only necessary party and that he could not 
make the others parties to this appeal 
when he (the appellant) had not made them 
parties in the lower Appellate Court. Ido 
not consider that any further time should 
be alloAved in this case for the appellant 
. to make up the proper Court-fees. The 
point is clear and there was really no ex¬ 
cuse for the appellant not paying the pro¬ 
per Court-fee. There was also no real 
ground for the appellant not to have made 
the co-sharers parlies in this appeal. They 
clearly Aveie necessary parties and the mere 
fact that they were hot made parties in 
the first appeal would not justify the ap¬ 
pellant in not making them parties in this 
appeal when the fact had directly been 
brought to his notice. Moreover, 1 consider 
^ that the Appellate Court was right in hold¬ 
ing that the other co-sharers should have 
been made*parties and there was no justi¬ 
fication for the plaintiff not making them 
parties and I consider that the Court can- 
not be held to have wrongly,exercised the 

discretion vested in it under 0. 
.ALl» r. and I, therefore, dismiss the 
appeal with cosU. 

- ^ Appeal dismissed. 


ALLAHABAD HIGH COURT. 

yiuiiSrAppEAL FROM Order No. 35 of im 

December 15, 1926. 
Ptesent:^'Six Cecil Henry Walsh, Kt 
A cting Chief Justice, and air. Justice' 
■ ' , ' Banerji. 

RAM CHANDRA BANSAL aKd ANOTHii 
.C . S'lC —^^Appucants 

Iw-Z '^-ALMAN and orHBhS—OppositB 


MO • 


pAktiEy. , 


IW-td^Yfy-MWlimiiwry *c?vc, cs pnite- 
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Where a preliminary decree is passed in the absence 
of the oj)posite party, notice ought to be issued to hiui 
before the linal decree is passed. 

First appeal from the order of the Sub¬ 
ordinate Judge, Jhansi, dated the 4th of 
January, 1920. 

!Mr. S. C. Das, for the Appellants. 

. ilr. G. Aqarwala^ for the Respondents. 

JUDGMENT.— In our opinion this 
appeal must be allowed. Circumstances alter 
cases. We are not attempting to lay down 
an invariable rule that in every case where 
there is a preliminary decree, notice ought 
to be issued to the other side before the 
final decree is passed. But in a case ivhere 
the other side is absent and the preliminary 
decree is ex parte, we do lay down the rule. 
It appears that there is nothing in the 
Code especially dealing with the matter 
where, in a case like a partnership or a 
similar matter, the liability to pay a sum of 
money depends on the decision of a pre¬ 
liminary point, for example, the existence 
of the partnership, the issue to be decided 
in the preliminary decree is quite different 
from the issue to be decided in the final 
decree. If the preliminary decree is in 
favour of the claimant and accounts have 
to be adjusted, then it is quite clear that 
the matter takes an entirely different aspect 
and complexion, and that the person whom 
it is sought to make liable is just as entitled 
to notice of the judicial proceeding which 
is to settle the question of the amount as 
he is in an ordinary suit. There is nothing 
in the rules enabling the Court to decide 
ex parte without further notice which is 
inconsistent with this rule, and on that 
ground we are bound to hold that the Com¬ 
missioner bad no jurisdiction at all to find 
the amount without having issued previous 
notice to the defendant. We must allow 
the appeal, set aside the final decree and 
dirccu the Court bolow to carry out tho 
order appertaining accounts according to 
law, after due notice to both parties. 

Appeal allowed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1717 op 1926. 

December 14, ly26. 

Present:^Ur. Justice Zafar Ali. 

PlR BAKHSH— Plmktiff— 

Appellant 

versus 

CHAN AN DIN —Defendant—Respondent 

LimitatinnActilX of }OOS),Sch. I, Art. IW-SaU 
Silt asideSiiit to rccoL\'r piirchiise-jnoiiey—Limitation 
commencement of~Appeal, dismissal of, effect of. 

An original decree is not suspended by presentation 
of an appeal against it nor is its operation interrupted 
where the decree on appeal is one of dismissal. 

Where a sale is set aside and an appeal against the 
decree setting aside the sale is dismissed, limitation 
for a suit by the vendee to recover the purchase-money 
from the vendor begins to run from the date of the 
decree setting aside the sale and not from the date 
when the appeal against the decree is dismissed. 

Martand Mahadev v. Dhondo Moreshwav (1) and 
ilukam Chand Boid v. Pirthichand Lai (2). followed. 

Second appeal from the decree of the 
Additional District Judge, Lahore, dated 
the 8th March, 1926, affirming that of the 
Subordinate Judge, Fourth Class, Lahore, 
dated the 12th November, 1925. 

Mr. Muhammad Amin, for the Appellant. 
Mr Gurauditta Mai, for the Respondent! 
JUDGMENT.—There is a preliminary 
objection to this second appeal, namely, 
that it is barred by time inasmuch as copy 
of the judgment of the lower Appellate 
Court was not filed within the prescribed 
period. The appellant’s explanation sup¬ 
ported by his affidavit and by a copy of 
an entry in the register of applications for 
copies is that he had obtained a copy of 
the judgment but (found on the day on 
which he presented his memorandum of 
appeal that it was lost. This explanation 
appears to be true and there can be no 
doubt that the loss of the copy was acci¬ 
dental. This was sufficient cause for not 
filing a copy of the judgment within the 
prescribed period, and 1, therefore, extend 
the time under s. 5 of the Indian Limita¬ 
tion Act. 


Judge, but on second appeal it was .Ip- 
creed by Mr. Justice Abdul Raoof on the 
17th June, 1919. The vendee lodged a 
Letters Patent Appeal from that decree, but 
it was dismissed. 

T. he present suit to recover the purchase- 
money,^etc , from the vendor was instituted 
on the 7th August, 1925, i. e., more than six 
years after the date of the decree passed 
by Mr. Justice Abdul Raoof. The lower 
Appellate Court has held that the suit was 
governed by Art. 116 of the Indian Limi- 
tation Act, according to which the period 
of limitation was six years, and that it 
was barred by time, because the limitation 
ran from the date of the decree of Mr. 
Justice Abdul Raoof and not from the date 
on which the Letters Patent Appeal was 
dismissed. This view appears to be correct 
As pointed out in Martand Mahadev v 
Dhondo Moreshwar (1), under Indian Law 
an original decree is not suspended by pre¬ 
sentation of an appeal nor is its operation 

interrupted, where the decree on appeal is 
one of dismissal. A similar question arose 

before their Lordships of the Judicial 
Committee in Hukam Chand Boid v. PirthU 
chand Lai (2) and the following may be 
cited from page 678* of the judgment of 
, their Lordships “The only question is whe¬ 
ther time began to run.from the 5rd 

August, 1906, the date of the appellate 

^ecree or.from the 24th August. 

190o, the date of the original decree 
Both Courts have held that the failure of 
consideration was at the date of the first 
Court’s decree. Their Lordships feel no 
doubt that as between these two decrees 
this is the correct view, for whatever may 
be the theory under other systems of law 
under the Indian Law and procedure an 
original decree is not suspended by presen¬ 
tation of an appeal nor is its operation 
interrupted where the decree on appeal is 
one of dismissal.” 


On the merits also the question is whe¬ 
ther the plaintiff-appellant’s suit was 
within time. The lower Appellate Court 
has held that it was not. The facts are 
briefly as below. 

The plaintiff purchased a piece of land 
pQ the iSth January, 1917, and went into 
possession. A nephew of the vendor brought 
a suit for a declaration that the sale would 


i, tnerefore, dismiss the appeal with 
costs. 

(5; E: M. C. 31: 45 

M. W. N. 258; 30 G. L. J. 71; 2G M. L. T 131 10 L 
416; 46 I. A. 52 (P. C). ’ 
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be inoperative as against his reversionary 
rights after the death of the vendor. This 
suit was dismissed by the trial Court, 
whose ovdor was upheld by the Distrieli 
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MADRAS HIGH COURT, 

al agaimst Appellate Order No. 45 

OF 192 L 

September 21, 1926. 

Frcscnt : —Mr. Justice Jackson. 
ALAPATI SYAMALADOSS and others — 

Appellants 
x'Qy'Sn s 

DORADLA SUBBAYYA and others— 

Respondents. 

C'(< T Pra>'.-,liiyc Co'lc ('.Icf V of lOOS), -VS. 0. r. 
/T — iC'ition nffamst ccyttlin — 

f ti jiph'-’il i>in for rxcrtilitui tifiai)}S( other pro¬ 
perties o ’L r P’.rto,} of uhdiicr ninln(<nnable 

— A'lh.ndinint of petinoa — Limitation Act (IX of 
lo —A<jrcemcnt not to execute decree, udiether 
.'idf.'S limdnti<‘n. 

A ‘i • •r..' -hol'lor cinnot file acomplelc application for 
execution certain property before the expiry 

of the term of twelve years prescribed by s. 48, Civii 
Procedure Code, and then after the expiry of the 
period, aj'ply for execution against other items c-f 
properly tre ilin-j: that api)licntion as one for amend¬ 
ment of the previous apjdieation. [p. 20. eol. 2.J 
Varadiah v. lUijakuinara Venkata Perumal (1), 

distinguished. 

Where execution of a decree is not .stayed by any 
order of Court, a mere agn-emenl by the decree-holder 
to desist from executing the decree would not attract- 
the provisions of s. 15, Limitation Act. [p. 21. col. 1.] 
It is a mistake to hold that a peculiar equity lies in 
overriding limitation, fp. 20, col. 2.] 

Appeal against tlie order of the Court of 

the Subordinate Judge, Bapatla, dated the 

24th October, 1923, in A. S No. 62 of 1923, 
preferred against that of the Court of the 
District Munsif, Ongole, dated the IstATay 
1923, in C. M. P. No. 197 of 1923 in 0 s’ 
No. 922 of 1907. ‘ ' 

Mr. C/t. Raejhava Rao, for the Appellants 
Mr. N. Visvaihatka Iyer, for the Respond¬ 
ents. 

JUDGMENT.- Appeal against the 
order of the Subordinate Judge of Banatla 
in A. S. No. 62 of 1923 The appellants 
are defendants and judgment-debtors in 
O. S. No. 922 of 19U7, District Munsifs 
Court, Ongole. 

The respondents filed E P. No 769 of 19*^0 
on 4th October, 1920, praying that certain 
property attached before judgment might 
be sold. Some doubt was expressed whe¬ 
ther there had been an attachment before 
judgment, and it seems that the District 
Munsif, suggested that other property of the 
defendants should be attached and sold 

Accordiugly, respondents filed E A Nr» 1^4 

of 1923 on 20th March, 1923, praying thaf 
the properly said to be under attachmen 
might be attacbed, and also other propertv 
akeady scheduled m a compromise between 
the parties. 


ALAPATI SVaMaLADOSS r. tORADLA SCBBAYVA. [100 I. 0. 1927] 

The District ]\Iun3if held E, A. No. 163 of 
192.3 to be a petition to amend E. P. No. 189 
of 1920 ; otherwise, it would be time-barred 
under 8. 48, Civil Procedure Code. The judg¬ 
ment-debtors appealed, and the learned Sub¬ 
ordinate Judge has held that the application 
may be amended, following Varadiah v. 
Raja Kumara Venkata Perumal (1). This 
amounts to holding that if a decree-holder 
files an execution application against cer¬ 
tain property before the expiry of the term 
of limitation, after the expiry he can pro¬ 
ceed against other property by treating 
each subsequent application as an amend¬ 
ment of the application already filed. 

It is not as though there were technical 
defects in the original application, which 
are allowed to be cured after time has run. 
A decree-holder cannot file a complete 
execution application before the expiry of 
twelve years, and then after the expiry of 
the period, apply for execution against 
other items of property, treating that ap¬ 
plication as one for amendment of the 
previous application. The settled rule of 
practice is that laid down by Lord Esher, 
M. R., in Weldon v. Neal (2) as pointed out 
in Kumai'a Venkata Perumal v. Velayuda 
Reddi (3). Varadiah v. Raja Kumara Ven* 
kata Perumal (1) which contravenes that 
rule must be regarded as governed by the 
peculiar circumstances of that case. 

Sadasiva Aiyar, J., was one of the Judges 
in Kumara Venkata Perumal v. Velayuda 
Reddi (Z) and only supported Varadiah V. 
Raja Kumara Venkata Perumal (1) on the 
ground that he personally was not inclined to 
consider thedefendants’right to raise techni¬ 
cal pleas. Venuiri Pichayya v. Ankineedu 
Bahadur Zemindar (4) concerns the 
amendment of a defective application, and 
does not apply to the facts of this case 
even if it be taken as overruling the Cal¬ 
cutta Full Bench decision in Asgar Ali v, 
Troilokya Nath Ghose (5) which seems to 
be in close conformity with the settled rule. 

It is a mistake to hold that a peculiar 
equity lies in overriding limitation. A 
decree-holder does not obtain a decree 
which but for the merely technical and 


fl) 21 Ind. Cns. 782; 2G il. L. J. 83; 14 M. L. T. 
530; (1914) M. \V. N. 157. 

(2) (1887) 19 g. B. D. 394; 56 L. J. Q. B. 621; 35 W. 
K. o^O. 

(3) 24 Ind. Cas. 195; 27 M. L. J. 25 at p. 2$. 

'y 45 SI. h. J.651: 18 L. W. 739j 

33 M. L. T. 125; A. I. R. 1924 JIad. .167. 



(5} -17 C. 631; 8 lud. Dec. (x. s 960 (F. BJ 
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possibly unjust provision of limitation, he 
would be at liberty to execute at any time 
he pleased. He obtains a decree which he 
must execute before the expiration of 
twelve years, and the law which limits the 
period is neither more nor less just than 
the law which authorizes the decree. A 
Judge takes a peculiar view of his office 
who thinks it incumbent on him, when 
administering a Statute, to pick out certain 
clauses which it is his duty to enforce, 
and certain clauses which it is his duty to 
evade. 

It was finally argued for respondents 
that in this case time had not actually run 
because the execution was stayed by' in¬ 
junction. But, apparently, there was no 
actixal injunction and only an agreement 
to desist, which would not attract the pro¬ 
visions of 8 15, Limitation Act. 

The petition is allowed with costs through¬ 
out ; and the order of the lower Courts 
permitting amendment is cancelled. 

V. N. V. Petition allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 32 of 1926. 

December 3, 1926. 

Present;—Mr. Findlay, J. C. 

GANPAT AND OTHERS — PLAINTIFFS— 

Appellants 

LAXMAN SAG— Defendant— 

Respondent. 

Eastmtni^Prtscripticn—Stcond appeal~PUa of 
grant or custom, whether can he allowed. 

It is impossible to admit in second appeal a plea 
raised for the first time which would involve a fresh 
enquiry into questions of fact. [p. 22, col. 2.] 

Where a plaintiff who sets up an easement on the 
ground of prescription fails to establish his case, he 
cannot be allowed in second appeal to set up a grant 
or custom, [itid.] 

A person is entitled to enjoy his own land in the 
way he chooses to do, unless he. interferes with his 
neighbours and causes them injury or inconvenience. 
[ibid.] 

Appeal against the decree of the Addi¬ 
tional District Judge, Nagpur, dated the 
26th October, 1925, in Civil Appeal No. 54 of 
1925. 

Messrs. M. R. Bohde and M. D. Khande- 
kar, for the Appellants. 

Mr. R. N. Padhey^ for the Respondent. 

JUDGMENT,— The plaintiffs-appel- 


LAXMAN SAO j 

lants’ suit has been dismissed in both th ■ 
lower Courts for reasons which are clear 
from the two judgments in question. The 
plaintilTs claimed that they had a right to 
ingiessof light and air and to emit smoke 
through the window E shown in the plan 
attached to the plaint ; that they had also 
aright to pass on to the vacant land A R 
G D in order to effect repairs to their wall 
A D ; and, finally, that they had a right to 
project the eaves two feet to thesoiKh of A 
D, Both the lower Courts have held that 
the window has not been in existence for 
more than 15 years and that no-prescriptive 

right of easement had, therefore, been 

acquired. 

It has been contended on behalf of 
the plaintiifs-appellants in this Court 
that the right in question might also 
have been acquired by grant or custom 
and that the lower Courts have failed to 
consider this aspect of the case. If there 
was to have been any question of the 
right of easement in question having been 
acquired by grant or custom, there should 
have been specific pleading on the point 

and it is fairly obvious that the contention 
is now raised for the first time merely be¬ 
cause the findings of fact arrived at by 
the lower Courts have bolted and barred 
the door against the right of easement 
having been acquired by lapse of time. 
It is obviously impossible to admit now a 
plea which would involve a fresh enquiry 
into questions of fact as to whether the 
rights claimed by the plaintiffs were acquir¬ 
ed by grant or custom. The obvious 
principle to be followed in a case like the 
present is that the defendant is entitled to 
enjoy his own land in the way he chooses 
to do unless he interferes with his neigh¬ 
bours or causes them injury or incon¬ 
venience. In the present instance the very 
minute room shown as H in the plan has 
already, besides the window in dispute 
another window G opening on to the com¬ 
pound and the door H. The inspection- 
note recorded by the Subordinate Judge 
suggests that the closing of the window 
E will necessarily cause some curtailment 
of the light and air entering the room, but 
it is impossible, on the evidence on re¬ 
cord, to hold that any nuisance will be 
caused sufficient to justify interference 
by this Court in the particular circum¬ 
stances of the present case : c/., Paul v 
William Robson (1). 

(1) 12 lad. Cas. 60; 30 C. 59. 
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As regards the arrangement made for 
draining of the roof-water from the 
defendant's house, the tindings of the Sub¬ 
ordinate Judge show that suitable arrange¬ 
ments have been made. 

As regards the alleged right to enter 
on the previously open space A B C D for 
repairs to the plaintiffs’ wall A D, the 
appellants' case is even a weaker one. I 
fully concur in this connection with the 
decision of Beaman and Heaton, JJ., in 
Himatlai Maganlal Shah v, Bhikahhai Am- 
ritlal Shah (2), Most obviously, on the 
evidence in the present case, no right to 
enter on the defendant's land for purposes 
of repairs has been made out and this 
aspect of the case has been correctly dealt 
■with by the lower Appellate Court. There 
has been no proof worthy of the name that 
any entry on the defendant's land was ever 
exercised by the plaintiffs as of right for 
purposes of repairs to their own property, 
and it would have required strong evi¬ 
dence, indeed, to make out a right of any 
such nature. 

The case has, undoubtedly, been decided 
correctly by the Courts below and the 
appeal is accordingly dismissed with costs. 

^ Appeal dismissed. 

(2) 45 Ind, Cas 422; 42 B. 529; 20 Bom. h. R. 403. 


PRIVY COUNCIL. 

Appeals from the Lahore High Court, 

November 9, 1926. 

Present: —Lord Phillimore, Lord Sinha, 
Lord Blanesburgh, Lord Salvesen. 
FITZ HOLMES— Defendant—Appellant 

vey'sus 


The bank of upper INDIA, Limited 

IN Liquidation—Rksponoents. 

CiviJ Procedure Code {Act V of IVOS), 0. XXXIV. 
rr. I,. 0 —Limitation Act (IX of I90S), Sch. I, Art. 181 
—Mortgage suit—Preliminary decree ^Appeal-Final 
decree, application for--Limitation 

Where there has been an appeal from a preliminan^ 
mortgage-decree under O. XXXlV,r. 4, sub-r (1) o*f 
the Civil Procedure. Code and the Appellate Court has 
not extended the time for payment, the period of three 
years within which under Art 181 of Sch. I to the 
Limitation Act, an application for a final decree undor 
O. XXXIV. r. 5, sub-r. (2) must be made. ruL fror^ 
the date of the decree of the Appellate Court and not 
from the expiry of the time for payment fixed bv the 
preliminary decree, [p. 22. col. 2; p. 23,col. l.j 
When an appellant appeals to the High Court 
unless there is some rule dismissing the appeal for 
^;ant of time or an order is procured dismissinc- it 

his appeal stands till it is heard and the final decree 
passed m the appeal by the High Court must be 
earned out, [p. 23, col. 1.] - »-e 


Consolidated appeals from the judgment 
of the Lahore High Court. 

Messrs. A. M. Dunne^ K. C., and B. Du6e, 
for the Appellant. 

Sir G. R. Lowndes, K. C., and Mr. W. 
Wallach, for the Respondents. 

JUDGMENT. 

Lord Phillimore.— Their Lordships 
need not trouble Counsel for the respond¬ 
ents. 

The cases under appeal were two, one 
against husband and wife, and one against 
wife only, in respect of mortgages to the 
respondent Bank. Decrees fixing a figure 
to be paid and giving six months within 
which it should be paid were passed in 
both suits, on 2l8t August, 1919, in one, and 
on 17lh December, 1919, in the other. The 
mortgagors appealed and somehow or other 
the proceedings got so delayed that the 
judgment of the High Court in both of the 
suits was not passed till the 7th March, 
1923, when the High Court dismissed both 
appeals. On the 13th March, the Bank 
applied for a final decree. Objection was 
taken by the mortgagors that six months 
had not expired since the decree of the 
High Court, and that objection prevailed. 
Thereupon the Bank waited for six months 
and a little more and on the 10th October 
applied for a final decree for sale, and an 
order was made on 20th October. There¬ 
upon the mortgagors appealed to the High 
Court, on the ground that, under Art IHl 
of the Limitation Act, the decrees of the 
Court of first instance were dead. They 
passed by the decrees of the High Court 
and contended that there could now be no 
sale. The District Judge dismissed this 
application and the High Court agreed with 
him; but the mortgagors, not being content, 
have appealed to this Board. It has now 
been definitely settled, in the case of 
Jowad Hussain v. Gendan Singh (1) that 
“Where there has been an appeal from a 
preliminary mortgage decree under O. 
XXXl\,r. 4, sub-r. (1) and the Appellate 
Court has not extended the time for pay¬ 
ment, the period of three years within 
whicb,^ under the Indian Limitation Act, 
1908, hch. I, Art. 181, an application for a 
final decree under O. XXXlV,r. 5, sub-r. (2) 
must be made runs from the date of the 


(1) ns Ind. Cas. 499: 53 I A 197; 21 A L J 765- 
L. 1. R. 1926 K C 9:5; 11926) M \V. X. 591; 44 0 L J 

24 L. W*. 394; 7 P. L. T. 575; 31 
58; 51 M. L J. 761; 26 Bcm.L.R. 1395 


A 
63 
C 

(P. C.). 
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decrea of the Appellate Court, mt froai 
the expiry of the time for payment fixed hv 
the preliminaiy decree.” 

therefore, in the first instance, it would 
seem quite simple that the mortgagors’ 
point was a bad one. But a very ingenious 
suggestion was made with regard to the 
earlier of the two decrees. It was said that 
before the date of the High Court decision 
the three years and sis months had passed 
and, therefore, that decree was dead before 
the High Court gave its decision and could 
not be revived, so no order for sale could be 
made. The point does not seem to have 
been taken in the Courts below, but it is 
open to ^ the appellants to raise it. The 
answer is first, that no attempt has b-on 
made to discharge the order of the High 
Court. It stands unappealed from. The 
answer is next, that the jurisdiction of the 
High Courtis not touched by the Limitation 
Act, and when an appellant appeals to the 
High Court, unless there is some rule dis¬ 
missing the appeal for want of time or an 
order is procured dismissing it, his appeal, 
stands till it is heard. Therefore the High 
Court had a right to determine the appeal, 
and when the judgment of the High Court 
is given, though in form it affirms the 
decree of the Judge of first instance, it 
works out at a different figure, because the 
amount of interest is not at the same figure 
that judgment was passed for in the first 
instance. Therefore the High Court having 
jurisdiction to pass its decrees, those decrees 
were sought to be enforced iu plenty of 
time. The mortgagors were right in their 
objection that these decrees should not 
be enforced till six months had elapsed 
from the judgment of the High Court, and 
it is sufficiently cynical that they should 
now turn round and take a point which one 
is glad to think entirely fails. 

These appeals will be dismissed with costs 
and their Lordships will humbly advise 
His Majesty accordingly. 

z. K. Appeal dismissed. 

Solicitors for the Appellant;—Mr. H. S. 
L. Polak. 

Solicitors for the Respondents:—Messrs. 

T. L. Wilson (0 Co. 
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niGH COURT. 

Mi.soxr.LAN^EouH I'liisr Crvir, 

No. 17-48 01 -' 

December 14 , 

Presctn:~-Mv. Justice Zafar Ali. 
PARMA XAND—DECRKK-HuLi.Eii-- 

Appellant 

' versus 

Musaynmat RAJDEVI—JcDGMBNT-DpnTcn -- 

, ReSPO.S'DEN’T. 

Ci<»<7 Procr.dtnv \' of' JO )S\ s. JT. 0. \!J 

of execution—.vo'i -tfi.-r lie'^ -p'c. Ji'- 
tw^of,U'-re^.-yrd,;- IU,, „f 

No appeal lies froai an order e-K'-utioii nC 

a deoree. 

ssed ill the oonrse of ex'-cutioa 
proceedings has become liiml it is binding-up,).i iho 
• parties in the subseipicnt stag's of tiie c.Koentiou. 


Miscellaneous first appeal from th^ order 
of the Senior Subordinate Judge, Riwal- 
pindi, dated the 21st May, 1M20. ^ 

Dr. Nand L'll, for the'Appellant 

Mr. Sfiambku Lai Puri, for the Respond^ 

ent. 


JUDGMENT, —This isa miscellaneou.s 
appeal against an order in execution pro¬ 
ceedings relating to a njoney-Jecre^ In 
execution of that decree a house was 
attached, but sale thereof was stayed by the 
executing Court (Senior Subordinate Jud^^e 
of Rawalpindi) by order, dated 2Uch March' 
192i. In 1925 the decree holder applied 
for cancellation of that order, but the ap¬ 
plication was rejected on the 23rd April' 
1925, and the decree-holder’s appeal to the 
High Court against that order was dis¬ 
missed on the 13th Jul}^ 1925. On the 18th 

July, 1925, the decree-holder made a fresh 
application for execution by attachment of - 
certain moneys payable to the judgment- 
debtor by the Punjab National Bank ' 

Limited, Rawalpindi, and certain persona 
named by him, and his money lying in the ' 

Bank was attached but on the 21st October • 
1925, it was released from attachment on 
the objection of the judgment debtor on 
the ground that the execution had already 
been stayed by the order of the 20rh March 

No appeal was preferred against the 
order of the 21at Oetober, 1925, releasing 
the money from attachment. 6u the 2nd 

January, 1926. the decree-holder again ap¬ 
plied for attachment of that money but' 
the application was rejected on the 2l8t 
May, 192o. It is agaimt this last order 
that the decree-holder appeals ft is dear ' 

that the order Qf, the. 2l3t.Opt9ber, 1925 ' 
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which was not appealed against became 


final and no fresh application for attach¬ 
ment of the money was competent. 

It may be observed that it has been 
held by the Bombay, Allahabad and Cal¬ 
cutta High Courts that no appeal lies from 
an order staying execution. SeQ Janardan 
Trivihak v. Martand Trimbak (1), Hvsain 
Bhai V. Beltie Shah Gilani (2) and Rajendra 
Kishore Choudhury v. Mothiira Mohan 
Choudhury (3). 

I, therefore, dismiss the appeal with 
costs. 

z. K. Appeal dismissed. 

(1) 59 Ind. Cas. 523; 45 B. 241; 22 Bom. L. R. 1212. 

(2) 83 Jnd. Cas. 1035; 46 A. 733; 22 A. L. J. 706; A. 
I. R. 1024 All 808; L. R. 5 A. 482 Civ. 

(3) 55 Ind. Cas. 228; 25 C. W. K. 555. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 72(5 and 

727 OE 1925. 

September 21, 1926. 

Present.-'—Mr. Justice Jackson. 

V. CHINNAMALU— Petitioner in both 

versus 

In C. R. P. 726 of 1925. 

C- KUNHIKANNA MENON and otbbks 
Plaintiffs—Respondents 
In C. R. P. 727 of 1925. 
KANDANKUMARATH RTJGMONI 
AMMA— Respondent. 

Execution of decree—Payvient by judgment-debtor 
of decree amount into Court—Effect upon other cre¬ 
ditors—Amount, whether liable to be attached by an¬ 
other decree-holder—Fraud on creditors, what con¬ 
stitutes. 

Every payment on account of a debt is perfectly 
lawful payment irrespective of its effect upon olhtV 
creditors. 

Veerasokkaraju v. Papiak (1). followed. 

A payment by a judgment-debtor in satisfaction of 
the decree against him is a final discharge of his 
obligations thereunder and the Court is bound to 
enter satisfaction of the decree. Such money cannot be 
regarded as lying to the credit of the judgment-debtor 
60 as to be liable to attachment by another decree 
holder, nor does^uch payment constitute a fraud imon 
other decree-holders, even if there was nothinc-leff 
for them to proceed against. ^ ^ 

Kasthuri Aiyangar v. Arunachelam Chettiar 
followed. ' 

Petition, under s. 25 of Act IX of 1887 
praying the High Court to revise the orders 
of the Court of the Subordinate Judge nf 
South Malabar at Palghat dated the 2^^^ 
August, 1925, in E. P. No. 637 of 1925 in S* G 
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8. No. G94 of 1924 in M. P. No. 1673 of 1925 
in S. C. S. No. 132 of 1924 respectively. 

Mr. T. S. Anontaranian, for the Peti¬ 
tioners. 

Mr. C. Unikanda Menon, for the Respond¬ 
ents. 

JUDGMENT. —Petitioner seeks to re¬ 
vise the order of the Subordinate Judge of 
Palghat in E. P. No. 637 of 1925. 

Two decrees were outstanding against 
petitioner, one in S. C. S. No. 132 of 1924 
against her personally and against the 
assets of her mother; and one in S. C. 8, 
No. G94 of 1924 against the assets only. 
She sold a house which apparently was her 
mother’s own asset, and discharged the 
decree in S. C. 8. No. 132 of 1924. The 
Subordinate Judge finds that this was a 
fraud against the decree-holder inS. C. 8. 
No. 694 of 1924 because there is nothing 
left for him to proceed against. Hence the 
petition to revise. The learned Subordinate 
Judge cites no authority for holding that 
such payment is a fraud. His attention wBvS 
drawn to Veerasokkarajti v, Papiah (1) and 
he should have observed the general ap¬ 
plicability of the dictii/n, every payment on 
account of a debt is perfectly lawful pay¬ 
ment irrespective of its effect upon the 
other creditors. The contrary view would 
amount to ruling that every holder of a 
decree against assets has ipso facto a charge 
upon those assets; and the Vakil for the 
counter-petitioner has shown a correct ap¬ 
preciation of the implications of the case 
by arguing it on the footing of subrogation. 
But at the time of the payment the peti¬ 
tioner was unfettered mistress of her own 

property, and could deal with it as best 
advised. 

Nor can counter-petitioners claim to 
attach the money paid in satisfaction of 
the decree as being assets held by a Court. 
It 18 not as though an attaching decree- 
holder had sold up the mother’s house, and 
brought the proceeds into Court awaiting 
orders. The judgment debtor herself paid 
fhe money in satisfaction of the decree, 
which was a final discharge of her obliga¬ 
tion, and no money oAn be said to have 
been lying to her credit so as to be liable 
to tim counter-petitioner’s attachment: 

Kasthuri Aiyaiigar v. Ai'unachelain 
Chethar (2). 

The petition C. R. P. No. 726 of 19:^5 is 

(l) 26 M. 792. 

{2) 34 Ind. Cog. 350; (1916) I M. W. N. 195. 
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ollowed with costs throughout ; and the 

rder of the lower Court is cancelled. 

batisfactioii in the decree in 8. C. S. 

No. lo2 of 1921 should acccrdingh' be en¬ 
tered. 

G. R, P. ^,o. 727 OF 1925 is allowed with 
costs. 

Petitions allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 589 of 1924. 

December 9, 1926. 
Present:~Mi\ Justice Kendall. 
RAGHUNATH TEWARI and otuers- 
Plaintiffs—Appellants 


ve rs u s 

SITA RAM Singh and others— 
Defendants—Respondents, 

Registration Act (XVI of lOOS). s. 2S~Place of re¬ 
gistration—Fictitious item of property included in deed 
in order to give jurisdiction to particular Sub-Regis- 
trar, effect of — Fraud. 

The inclusion in a deed of conveyance of an item of 
property which does not exist purely for the purpose 
of making the deed available for registration in a 
particular place, amounts to a fraud upon the Regis¬ 
tration Law and the registration of the deed at such 
place cannot be held to be valid, [p. 26, col. 2.] 

Second appeal against the decree of the 
District Judge, Azamgarh, dated the 10th 
of January, 1924. 

Mr. Haribans Sakaij for the Appellants. 

Mr. N. Upadhya^ for theRespondents. 

JUDGMENT. —This is a second appeal 
from the judgment of the learned District 
Judge of Azamgarh, upholding the decision 
of the first Court by which the plaintiffs- 
appellants* suit for possession of certain 
zemindari property in Azamgarh District 
and of two mango trees in Fyzabad District 
was dismissed. Some difficulty has arisen 
in this Court owing to the lower Appellate 
Court having imported into the proceedings 
certain findings which are not based on the 
pleadings of either party. The plaintiffs- 
appellants based their suit on a sale deed 
by which Jaikaran Singh, one of the de¬ 
fendants, purported to transfer the property 
described above to Sarju Tewari, son of 
Baijnath Tewari. This sale-deed was exe¬ 
cuted in 1915. In January, 1917, the same 
defendant, Jaikaran Singh, gifted the same 
property to defendants Nos. 2 and 3, and 
gave them possession. Sarju, the nominal 
vendee under the sale-deed of 1915, sued 
the donor and the donee for possession in 
1918. The suit, which ultimately went up 


V. SlTA RAM SINGH. 

m appeal to the High Court, was dismiss¬ 
ed on the ground that the registration nr 

i,.valid. 

p ained here that the registration took 
place m pyzabad District, and it was found 
in that litigation that there were no mantro 

trees belonging to the vendor, as described 

in the sale-deed, and that no part of the 
property transferred was situated in he 
District of Fyzabad. 

In the present suit the first Court con- 
Bi^dered that the question of the validity of 
the registration was res judicata on the 
ground that the present plaintiffs-appenants 
actually fought out the previous suit in the 
name of Sarju Tewari; but in thi^ he 
lower Appellate Court has disagreed. The 
facts of the transaction are by no means 

free from doubt. The plaintiffLppel^antA 

case was that the whole joint famiiyintend. 
ed to purchase the property, and it was 
actually purchased with joint family funds 
but that Baijnath Tewari, father of Sariii 
Tewari who was entrusted with the execii 
tion of the deed, dishonestly had it exeeuD 
ed in the name of Sarju alone ■ and iiTo. 
the plaintiffs-appellants were entirely ignor¬ 
ant of the litigation in which Sarin 
attempted to obtain possession in 1918 
The learned Judge has found that the sale 

family, or paid for 
from the joint family funds; but that it 
was a collusive transaction in favour of one 
fcadanand Shukul, maternal uncle of Sarin 
As I have said above, this is not the case 
of either party, nor is it supported by the 
evidence on the record. Before he wander^ 
ed on to this side tract, the learned Judse 
was in a fair way to agree with the finding 

Court of first instance that the 
plaintiffs-appellants were cognizant of the 
proceedings in which Sarju sued to recover 
possession of the property. He rpmnrla 
“The learned SubordiLte’^ Judge hTnot 

knowledge of the former litiSn and ? 
am also not inclined to believe them Tf 
they ara really members of a joint famiiir 
as they allege and as has been found bv 
the lower Court plaintiffs must have known 

in respect pf the joint family pfopertv -■ 
However, the Judge then proceeds to make 
out what appears to be a hypotheticaUMe 

namely that the property was purchased 
Shukul. This hypothetical caJeHtaTto 
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appellants'appeal, because on 
the Judge's findingsthe plaintius-appellants 
have n.) shii-e in the property purchased. 
If, however, the case set up by the District 
Judge be discarded,as the appellants argue 
that it should be discarded, we are left 
with the finding of the first Court that the 
property was purchased with the joint 
family funds and that the plaintifis-appel- 
lants were fully aware of, and were, in fact 
conducting the proceedings in Sarju's 
name, by which Sarju’s possession was 
sought to be established at the expense of 
the donee. In these circumstances, it is 
dillicult to see how the Judge could have 
avoided following the first Court in finding 
that the question of the validity of the 
registration was res judicata. The Judge's 
finding to the contrary is coloured bv the 
hypothetical case that he has hinrseff set 
up. My own opinion is that the matter is 
res judicata for the reasons given by the 
trial Court. 1 am clear, however, that in 
any case the registration must be held on 
the merits to be invalid. The lower Appel¬ 
late Court has found that a fraud was 
practised on the Registration Department; 
but, as in reaching this finding also that 
Court has been influenced by the hypothe¬ 
tical case of badanand, it is necessary to 
look into the matter in some detail. The 
sale deed purports to transfer landed pro¬ 
perty in Azimgarh District and two mango 
trees in Fyzabad District. Under s. 28 of 
the Indian Registration Act, the deed could 
be presented for registration in the Office 
of a Hub-Registrar “ within whose sub- 
District the whole or some portion of the 
pr.)perty to which such document relates is 
situate.” The two mango trees which, 
according to the recital in the deed, were 


the property of Jaikaran Singh, did not 
exist in Fyzibad District. An attempt has 
been made to show on behalf of the appel¬ 
lants that the mere fact that the document 
'contains a reference to such trees is suffi¬ 
cient to justify the registration in Fyzabad 
District. It is argued that whether the 
vendor actually owned the trees or not, the 
registration would be valid, provided that 
there was no fraud or collusion. Reference 
was made to the following decisions : — 
Harendra Lat Roy Choudhury v. Haii 


{2) 48 Ind. Cas. 200; 1$ A. L. J. 871; 41 A. 22, 


and Ram Dai v. Ram Chan irahali Drhi (3). 
In none of these cases, however, was there 
any re.I difficulty in identifying tiie pro¬ 
perty concerned, nor does there to have 

suspicion that a fictitioin entry 
was made in order to enable the I’egistra- 
tion to be carried out in one District rather 
than in another. In the present case, there 
are many suspicious elements. In the first 
place, it is difficult to conceive why the 
vendor should wi«h to transfer these two 
solitary trees in Fyzabad District in con¬ 
junction with the body of property in Azam- 
garh. The fact that possession was not 
given to the vendee aggravates the sus¬ 
picion. We next find that the two trees 
referred to in the sale deeil do not exist. 
The Courts below have certainly found 
that the plaintiffs appellants are entitled lo 
a share in one tree in plot No 095. This 
is not the plot given in the sale-deed, and 
it needs special pleading to show that the 
two trees referred to in the sale-deed may 
possibly be partially identified with the 
share of the vendee in the tree on plot 
jSo. 9.5. In Narasimha Rao v. Papanna 
(4) it has been held by a I3ench that the 
inclusion of an item of property belonging 
to the vendor in a sale-deed without any 
intention of passing any title in it and 
purely for the purpose of making the deed 
available for registration in a particular 
place i.s a fraud upon tl.e Registration Law, 
and as such the sale-deed, must be deemed 
not to have been properly registered. With¬ 
out. therefore, going as far as the lower 
-Appellate Court in iis findings of fact, I 
am prepared to agree with it that the recital 
in the deed of the two mango trees and 
ihe registration of i: in Fyzabad District 
amounted to a fraud on the Registration 

D.-^parimerit, and that the deed is, therefore, 
invalid. 


The result is that the appeal fails, and is 
d^ismissed witli costs, including fet'sin this 
Court on the higher scale. 


?. . Appeal dismissed. 

C* 52 Ind. Cns.44fi; 1 P. L. J. -IXi. 

T 11 L, \V. :)[)[; 38 M 

L. J. 32i; 27 M. L, T, 23'J. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civu, Appeal No. 4G9 of 1925. 

November 11, 192G. 

Present:—Mr. Hallifax, A. J. C. 

DEVAJI —Defendant -Appellant 


2 


versus 

GOVIND AND OTHERS—PLAINTIFFS 
■ —Respondents. 

j.’ of 1020), S3. 13, 89-Occupancy 

nolding Transfer ih/ ai’oin* of Lambardnr and a co- 
^fiarer—Surrender- Consent of other co-sharers—Ac- 
^ptance of debit of amount on accoin^t of holding - 
Partition—Transtei', whether can be set aside and by 
whom -Suit for setting aside transfe?', proper frame 
^ Transfer in favour of co-sharer — Ejectnient-- 
Remedy of proprietary body—Application under s. IS — 
(^ntribution — Transferee, whether entitled to share — 
Remedy, natui'e of--Di$cretion of Court. 

A transfer by sale of an ocoupancy holding: under 
S registered document to the Lambardar is a sun'ender 
to him as the landlord even though another co-sharer 
^as been included in the sale-deed as a co-vendee 
with the Lambardar. [p. 27, col. 2.1 
‘ If the holding transferred continues to be in the 
possession of the Lambardar and the co-sharer as their 
Mparate khudkasht land or their occupancy holding 
with the consent of the other co-sharers, it must be 
deemed that the whole proprietary body has agreed to 
Fhe transfer through their agent the Lambardar and 
the agreement is not any-the-les.s binding by the mare 
fact of the Lambardar being one of the transferees, 
[p. 28, col. 1.] 

• The agreement must be deemed to have been ratifi¬ 
ed by the other co-sharers who are not the transferees 
by acceptance at the end of each of the years the 
latter continue in occupation of the land, of some 
debit against each of the transferees, in respect of the 
land, in the village accounts, as also by doing nothing 
in the matter of claiming possession against them for 
a length of time, [ibid.] 

■ No member of the proprietary body can set aside 
this agreement except on the ground of fraud i)r 
under s. 215 or s. 21C of the Contract Act or s. 90 of the 
Truata Act, on the ground that the land has been 
allotted by the Lambardar to himself. In either of 
the cases the whole proprietaiy body will Jiave to 
sue except, of course, the transferee or transferees. 
[ibid 3 

If the transfer is in favour of a co-sharer who is 
not a Lambardar, it is not in favour of the entire 
proprietary body. The transferee has purchased it 
for his own benefit and must be considered an out¬ 
sider for the purposes of ejectment as well as the 
transfer; he is simply the transferee of an 
occupancy holding and can be ejected only on appli¬ 
cation to a Revenue Officer under s. 13 of the C. P. 
Tenancy Act by the whole proprietary bedy. [p. 28, 
cols. 1 & 2.] 

• • 

The co-sharer-transferee though entitled to go into 
possession, as a co-sharer with others after his eject¬ 
ment as a result of the application under s. 13 of the 
Act by the whole proprietary body is not entitled to 
a contribution from the body of a share in the cost of 
aoquiaition. [p. 28, col. 2 ] 

The relief as to contribution is at the best an equit¬ 
able relief the grant of which is purely discretionary 
with the Court. The discretion cannot be exercised 
ia favour of a co*ehwer who was not a transferee, if 


■the claim for contribution is made after a considcrablo 
delay of four years, [ftirf,] 

Appeal against tlie decree of the District 
Judge, Ward ha, dated the 25th July ia ->5 
in Civil Appeal No. 31 of 1925. 

Mr. K k. Gandhe. for the Appellant. 

Mr. M. R. Bobde, for the licspondenls. 

JUDGMENT. The land in dispute, 
which was an occupancy holding till the 
beginning of the year 1919, is situated in 
the village of Talni. The plaintiffs, Govinda 
leli and his two brothers, own a four- 
anna ehare in the village, but live at 
Vichora eleven or twelve miles away. The 
1st defendant is their uncle Devaji Teli 

who owns a four-pna share in Talni and 

livp Lavihardor of the 

village. Th^e remaining eight-anna share 
belongs to Tatyaji Kunbi who also lives at 
Talni; he was the 2nd defendant in the 
suit and a respondent in the lower Appel¬ 
late Court, but he remained absent through¬ 
out and has now dropped out of the case 
His connection with the matters in dis¬ 
pute 18 not without importance but has 
been left out of sight. 

On the 15th of April, 1919, Devaji and 
Tatyaji jointly bought up the occupancy 
holding for Rs. l,lt)0. The deed executed 
in their favour was registered, and it cen- 
tams the untrue statement that the sum 
paid was Rs. 2,000. The land was divided 
between the two defendants and each 
cultivated a half of it during the next 
three agricultural years, in each of which 
recorded as their separately held 
khudkasht. The plaintiffs were atvare of 
the transfer within two months after it 
took place, but did nothing for three 
years. On the 2nd of August, 1922, they 
nied the plaint in the piesent suit, claini- 
ing possession of a joint quarter share in 
the land. It was found that the Court in 
winch they filed the plaint had no jurisdic- 
tion lu the suit, and the plaint was re¬ 
turned to them on the Slst of April i923 
for proper presentation. They then waited 
nearly another year and presented the same 
plaiut on the 22nd of Fcbruaiy, 1924 in thA 
Court which eventually tried the suit 
^ Piobably the correct view of the transfer 
IS that registration of the document makes 
It a fiunender to the Lambardar, that is. to 
the whole proprietary body, and not a 
sale to the two ca sharers Devaji and 
Tatyaji, in spite of the inclusion of the 
latter as a transferee. But, even if thp 
transfer is really a sale to two co-sharers 


V 
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out of more, the position arising out of 
subsequent events is the same. After the 
transfer the whole proprietary body, in¬ 
cluding the plaintiffs, agreed that Devaji 
and Tatyaji should each cultivate a half of 
the land, either as his separately held 
khudkasht or as his occupancy holding. 
This agreement was made through their 
agent the Lamhardar, who happened to be 
a member of the other party to it also, 
but that fact alone does not make it any- 
the-les8 binding. 

Under these circumstances it is impos¬ 
sible that any member of the proprietary 
body can set aside its own agreement, ex¬ 
cept on the ground of fraud. But the 
plaintiffs here have ratified the action of 
their agent, not only by doing nothing 
for three years, but also by accepting at the 
end of each of those years, as they presum¬ 
ably did, the debit of some payment 
against each of the defendants in respect 
of this land in the village accounts. 

There is a further circumstance in this 
case that debars the plaintiffs from ques¬ 
tioning the action of their agent. In the 
pleadings it was stated by Devaji that in 
a partition between him and them some 
years ago it was agreed that thereafter he 
was to take possession of all surrendered 

lands in Talni and they were to do the 

» 

same at Vichora. This allegation was never 
denied or even mentioned V)y the plaintiffs, 
and was, therefore, admitted by them to be 
true. 

With more than the respect merely due 
to the opinion of a Judge of this Court, I 
have always found difficulty in accepting 
the views expressed by Stanyon, A. J. 0., in 
Ramdayal v. Gulabia Bai fl) as correct. 
If an occupancy holding transferred to 
one of several co sharers in the village is 
regarded as khudkasht, then it is admit¬ 
tedly transferred to the whole proprietary 
body. In that case if the separate holding 
of it as khudkasht has the consent of the 
Lainbai'dar, that is of the whole body of 
co-eharers, no member of that body can 
set aside that agreement except on the 
ground of fraud, or under s. 215 or s. 216 
of the Contract Act or s. 90 cf the Trusts 
Act if the Lambardar has allotted the land 
to himself. In either case the whole pro¬ 
prietary body would have to sue, except, of 
course, the defendant. 

Put a cc-sharer who buys an occupancy 
holding does it for his own benefit, and 

(1) 4 N. h. R. 120. 
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he must surely be considered an outsider 
for the purposes of ejectment as well as in 
tlie transfer; he is simply the transferee 
of an occupancy holding, and can be eject¬ 
ed only on application to a Revenue 
Officer under s. 13 of the Tenancy Act, 1920, 
by the whole proprietary body; after eject¬ 
ment he would, of course, go into possession 
as a co sharer with the others, but he 
would be entitled to no contribution from 
them of a share in the cost of acquisition. 

The question of the correctness of the 
views expressed in Ramdayal v. Gulabia 
Bai (1) is of very great importance. The 
statement of them is to great extent obiter 
dicta as the suit was found to be barred 
by time. They are also based almost en¬ 
tirely on principles of equity, to which we 
can have recourse only in the absence of 
statutory provision, of which there seems 
to be enough to govern both that case 
and this. I am, therefore, entitled to de¬ 
cline to accept them without referring 
the matter to a Bench. From that, how¬ 
ever, I refrain out of my respect for the 
learned Judge who stated them, and be¬ 
cause the decision in this case will be 
the same even if they are accepted, so that 
the opinion of the Bench would also be an 
obiter dictum. 

Stanyon, A. J. C., laid it down that such 
a claim as this "is a claim in equity, 
within the discretion of the Court to grant 
or refuse, and must be advanced without 
unreasonable delay after acquisition of the 
holding.” The acceptance of the situation 
for three years, and for another year later, 
by the plaintiffs would clearly be enough 
of itself to make it inequitable to give 
them the relief they seek. But further 
their agreement with Devaji that he should 
take possession of all surrendered land in 
Talni bars their claim in law as well. 

The decree of the lower Appellate Court 
will accordingly be set aside and in its 
place a decree will issue dismissing the 
suit. The plaintiffs-respondents will pay 
the whole of the costs of both parties in all 
three Courts. 

•G. R. D. Decree set aside. 
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ALLAHABAD HIGH COURT. 

First Appeal from Order No 47 

OF 1926. 

December 16, 1926. 

Present;—Sir Cecil Henry Walsh, Kt., Act¬ 
ing Chief Justice, and Mr. Justice Banerji. 

B. BINDHACHAL SINGH and others— 
Defendants—Appellants 

versus 

NAND PRASAD and others— pLiiNTiFFS — 

Respondents. 

Civil Procedure Code (Acf V of 1008), 0. XVII, r. S 
— Commission, issue of—Court, whether can proceed to 
determine suit before return of Commission. 

Where a Commission is ordered to issue, the Court 
should wait for the return of the Commission before 
proceeding? to hear and detennine the case. Tp. 
30, col. 1.] 

First appeal from an order of the Third 
Additional Judge. Gorakhpur, dated the 
22nd January, 1926. 

Dr. M. Waliullah, for the Appellants. 

Mr. P. L. Banerji^ for the Respondents. 

JUDGMENT. —This order is clearly 
right. We really have nothing to add 
to. the order of the Additional District 
Judge, were it not for the perfectly 
astounding proceedings of the Munsif—but 
for his benefit, we add a word or two. 
We give him credit for the best possible 
motives. He says that the case has be¬ 
come very old, and that there have been 
several adjournments, and that he cannot 
adjourn it again. No doubt, he was im¬ 
pressed with the general complaint, which 
is often made of cases which remain pend¬ 
ing too long, and are too easily adjourn¬ 
ed. But a Judge ought to hesitate a long 
time before he applies an admirable pre¬ 
cept of prompt despatch of work so as 
to punish, without a scrap of justification, 
a man who bore not a shadow of respon¬ 
sibility for the accident which had occur¬ 
red. If third parties carrying out formal 
and necessary proceedings, under the direc¬ 
tion of the Court, happen to be guilty of 
such delay as to cause necessary adjourn¬ 
ments, that cannot be the fault of the 
parties, and it might have occurred to 
the Munsif that it is never right to punish 
a maU for circumstances over which he 
has no control. So far from being in de¬ 
fault the plaintiff was doing his utmost 
to comply in every way with the orders 
of the Court and the necessities of the 
case. No body can put it better than the 
District Judge has done. It was not in the 
power of the plaintiff to procure the 
papers from Calcutta before the 15th of 


. NAND PRASAD. 

October, on which date the suit was dis- 
missed Ihey were not, in fact, received 
until the 2oth of October. That wassiniplv 
the consequence of the proceedings m 
Calcutta. Whether it is any body's fault 
in Calcutta does not matter, and we have 

no materials for judging it, but it certain- 

ly was not the fault of the plaintiff 
As often happens, when a Court is un¬ 
consciously doing an act of flagrant in- 
WStice, adifficulty arose in putting the 
decision into the necessary form, required 
bv law, to araw up the order. The so- 
called decree or order, whatever it may be 

it- « rLlJy 

nonsense, and it was certainly the dutv 
of the successful defendant to draw the 
Court s attention to the form of the decree. 
It 18 described an order in a misceJ- 

aneoM case It is said in the recital that 

It IS brought forward for disposal. The 
recital goes on to set out that it is being 
disposed of before no less than five Pleaders 
on behalf of the plaintiff, who is foolishly 
described as the petitioner, while the de¬ 
fendant is the opposite party for some 
unexplained reason, and finally after show¬ 
ing that there was no default in the ordi- 
nary sense of the words “by absence,” be- 

present, it dismiss¬ 
ed the plaintiffs claim for default. In 
substance, in our view, this was the dis¬ 
posal of the suit on the merits, on 
the ground that the plaintiff, although 

fhf MpI prove his case at 

“0 default by absence, 

and the duty of the Court was to proceed 

to decide the suit forthwith, notvvithstand- 

described in the rule, 

the decree would have been to say that 
notwithstanding the failure of the plaint- 
iff to produce his evidence, the Court 
proceeds to decide the suit and dismiss 
It with costs. That would have been an 
unjust order, but it would have been an 

rule under 

which the Court was clearly acting. The 
High Court has recently amended these 
very imles in order to avoid the tan-^les 

into which the Courts below constanth get 

questions of failure* 

and default of various kinds, and to assis/ 

them to clear their minds’as to whether 

they are really dismissing the suit for de¬ 
fault, or disposing of it on the merits But 
m our view the old formal rule is adequate 
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t) ineet this case, and the case mast l>e 
irearei as having l>3ea dealt with ander 
0. XV'II, r. ■>. and, therefore', subj^^t to the 
appeal which was bronu’ht. to the l)is:vict 
Jad^’e. We might add that if any d-^cision 
were""necessary, there is a binding decision 
by a Bench of this Court I Madlio SinQli 
V. Koshi Singh (b; where it is held 
that when a Commission is ordered, 
the Court should wait for tlie return of the 
Commission before proceeding to hear and 
determine the case. We are obliged to the 
gentleman appearing for the respDiident, 
■for having drawn our attention to that 
authority, which.no doubt, would have 
assisted the Munsif, if he had been aware of 
its existence. But we think that it might 
have occurred to him, without any author¬ 
ity, that what he was doing was hardship 
upon a perfectly innocent party. 

The appeal is dismissed with costs. 

z. K. Appeal dismissed. 

(1) 16 A. 312; A. W. N. (1S‘J4) 112; 8 Ind. Dec. (n*. s.) 


NAGPUR JUDICIAL COMMIS- 
" SIGNER’S COURT, 

MlSCtiLLiNEOUS JoniCIAL Case No. 33-B op 

1925. 

November 20, 192G. 

Present: —Mr. Findlay, J. C, 
SADA8EEO— Defendant No. 1— 

Applicant 

versus 

VITHOBA AND OTHERS — DEFENDANTS 
Nos. 2 AND 5—Non-Applicants. 

Procedure Code {Act V of lOOS), 0. XIA II, r. I 

_ peview—Erroncous L-icif of law, whether good 

ground for review—"Any othersuiHcicnt reason", scope 

An erroneous view on a point of law cannot be 
deemed to fall witliin the provisions of r. 1 (1) of 
O. XLVII of the Civil Procedure Code. [p. 30. col. 

2 i 

' Chhajju Ram v. Xeki (1). followed. 

The words “any other suUicient reason" as used in 
O. XLVII, r. 1, Civil Procedure Code, meau a reason 
sufficient on grounds at least analogous to those 
-.specified immediately previously, [p. 31, col. 1.] 

Application for review of judgment of 
the Judicial Commissioner’s Court in 
Second Appeal No. 178 B of 1924, dated 
the 11th July, 1925. 

Mr. M. R. Bohde, for the Applicant. 

Dr. H. S. Gour and Mr. Ah G. Bose, R B., 
for the Non-Applicants, 

ORDER.“On the present application 


t\.'r review of the judgment of this Court 
d.ited the Ilthof July, 192j, coming on for 
heiring, Counsel for the non-applicants 
raised an objection that no review lay hav¬ 
ing regard to the provisions of 3 . 114 and 
O. r. 1, Civil Procedure Code. It 

was urged that avowedly, there had been 
no discovery oE any new and important 
matt-^r or evidence, that there was no mis¬ 
take or error apparent oa the face of the 
record, and that there was no other suffi¬ 
cient reason for granting the review. 

On behalf of the applicant a consider¬ 
able argument was developed to the efEect 
that this Court had omitted to appreciate the 
full force of the words “at the commence¬ 
ment of this law, has either by himself or by 
himself and through his predecessor in- 
title, sub-tenant or mortgagee in possession 
held land continuously from a date 
previous to the 1st day of June, 1895," 
in s. 47 of the Berar Alienated Villages 
Tenancy Law, 1921. It was urged that 
the tenant had been out of possession from 
March 1921 to 1st June, 1922, and that in 
those circumstances it was impossible to 
hold that he had been holding the land 
continuously. This point was fully con¬ 
sidered by me in the judgment in ques¬ 
tion, and whether my decision thereon is 
correct or not, it is only too obvious that 
by no stretch of terms and by no process 
ot forced interpretation could the errone¬ 
ous view on this point, assuming it to 
be such on the legal question involved, be 
deemed to fall within the provisions of 
r. 1, sub-r, (1) of O. XLVII. The question 
of the interpretation of the said rule has 
been discussed at length by their Lord- 
ships of the Privy Council in Chhajju Ram 
V. Neki (1) and on the principles laid 
down therein the present application for 
review clearly, in my opinion, does not lie 
for the reasons stated therein. 

It has again been urged that in ground 
No.4 of the .appeal to this Court it was urged 
that findings should have been given by 
the trial Court on the questions of the 
alleged voluntary surrender of the field 
and of limitation. The question of limi¬ 
tation was duly considered by me, as was 
also the question of surrender, and not the 
slightest ground exists for the present 


n ^ L. T. 2:)5; 26 

^ T.1'35; a 1. R. 

t L. P. L. R. tl*. C.) 

OS); 36 C. L. J. 450; 49 I. A. 141 i^P. C.J. ^ 
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application succeeding in this connection. 
Veiy obviously no new and important 
niatter or evidence has been discovered, 
llie very fact that Counsel, who appeared 
in support of the application, had to enter 
into a detailed argument on the alleged 
mistake of law mane by this Court, proves 
that the said mistake or error, if it exists, 
is not one apparent on the face of the 
record. 


Finally, as regards the words “ any other 
sutiicieni reason ” in the rule referred to, 
it is impossible to bringany of the grounds 
under this category in view of the fact that 
their Lordships of the Piivy Council have 
construed the said term as meaning “ a 
reason sufficient on grounds at least analo¬ 
gous to those specihed immediately, pre¬ 
viously.” 

In the connected application of Sheoram, 
■which is also disposea of by this order, it 
has been suggested that the case should 
have been remanded fora decision on the 
question of ejectment which was said to 
have been in dispute. The two connected 
suits were tried and contested on a common 
basis and, as pointed out by me, the fact 
of the so-called ejectment was, to all intents 
and purposes, admitted. It is too late now 
to resuscitate a question which has lain 
at rest ever since the initial stage of the 
suit and there is, in my opinion, no room 
Whatever for review in this connection. 

Both applications for review are accord¬ 
ingly dismissed. I fix Rs. as Pleader's fee. 

G. R. D. Applications dismissed. 


ALLAHABAD HIGH COURT. 

Becond Civil Appeal No. 1140 op 1924. 

December 10, 192ti. 

Present: —Mr. Justice Pullan. 
Bohra UDAI RAM— Plaintiff- 

Appellant 

versus 

Bohra GOBARDHAN— Defendant— 

Respondent. 


Dafamalion— Statement contained in coinplaint — 
Privilege. 

StatementB made in complaint filed in a Court of 
Justice having reference to the subject-matter of the 
complaint are absolutely privileged and cannot be 
made the basis of a suit to recover damages for defa¬ 
mation. 

Second appeal against the decree of the 
District Judge, Agra, dated the 15th of 
g March, 1924. 


GOBARDHAN. 




Dr. A'. C. Vaish,iov the Appellant. 
i\lr. aS. K.Dar, for the Respondent 
JUDGMENT.-The plaintilf, ^^ho is 

the appellant before me, sued for damages 
because of certain statements made about 
hiiB iu a complaint liled by the respond- 
ent in a Criminal Court. Damages were 
allowed by the Court of first instance but 
not in the lower Appellate Court. The 
Judge of the Court below has referred to 
tAe Full Bench ruling reported asChunni 
Lai v.Naysiingh I)as(l), which is conclu¬ 
sive authority that in India as in England 
a complaint made in a Court of Justice has 
absolute privilege. It is argued here that 
this does not apply to a statement made 
about a third party in a complaint Now 
It may be that the plaintilT’s name dees 
not figure as one of the accused persons in 
the complaint, which was made by the re¬ 
spondent, but the complaint is very clearly 
made against him. It is alleged that it is 
he who has enmity against the complain¬ 
ant and who has conspired with the ac¬ 
cused persons in order that they should 
commit the assault of which the complain¬ 
ant complains. Thus, virtually, it is a 
complaint against the plaintiff and I see 
no reason to differ from the view taken 
by the lower Appellate Court on this point. 

A second plea is raised here to the effect 
that the appellant was entitled to a find¬ 
ing by the lower Appellate Court as to 
whether the respondent defamed him sub¬ 
sequently in the village in addition to 
the words in the complaint which formed 
the basis of the suit. It is quite clear from 
the judgment of the Court below that this 
point was never raised before him and it 
18 equally clear why it was not raised 
The Court of first instance which decided 
the case partly in the plaintiff’s favour pass- 
ed such scathing comments on the wit¬ 
nesses who were suborned by the plaintiff 
to make out his supplementary case of 
defamation, that in supporting the iude- 
ment of that Court the plaintiff naturally 
refrained from mentioning this part of his 
evidence in the Court below. Ashe inten¬ 
tionally refrained from obtaining a finding 
on this question in the lower Appellate 
Court, he c^not take this ground ©f ap- 
peal m this Court. In my opinion, the suit 
was rightly decided and I dismiss the ap¬ 
peal with costs. ^ 

Appeal dismissed. 

^pa)j 45 Ind, Ca.. SIO; 40 A. 341; 1C A. L. J. JfiQ 
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PRIVY COUNCIL. 

Appem> FfioM THE T^axgoon Mihh Coert. 

November 1, 105(3. 

Pr^s^^ltt :—Lord Atl:iu‘^ tii. Lord Carsoa 
and Sir John Wallis. 

ilA MI AXD AXOlIlEli—Di-l'ENDAXro 

Appellants 

VC vs HS 

KALLANDER AMMAL-PlainT!Ff 

4 

—Respondent. 

yiuhamma'ln n Lnu' — (o> 
nef^s^iff/ —Ot/f />»/ hu^'jnnd to n'lfr — Miiui’ion, cj/<'ct 

of — Presu rn/itio)i. 

The rul'.‘"f Muhammadnu Law til tl a ;;itt mnst l>e 

perfected (>y <ielivi'ry of ]. jsscs>i<'!i is in 

Burma, fp. 32. ool. 2.] 

In. tlie <‘iuse "f a gift rif imniovoahh- pr<ipc‘i‘l\' l>v Ji 
Muhammadan. lmi>()an'l fn hi- wif.-. .•ncf inutatimi of 
names has Leon proved, the nalnril i iv.^umpti'-n ari.-^- 
ing from the ivlution of husl)'ui<l and w ife e-xicuing 
betwe-^n the donor and t he <h-ne.- is iluit tiie huslaind s 
subsequent acts v.'itli r'-foienei'ti. tJie ]•r•)p.•J'^y were 
done on his wife s bL'half and not on his own. (i). 
34. col. l.J 

Appeal from tlie decision of the High 
Coart at Rangoon. 

Sir G. R- Lowndes, K. T., and Mr. R. R'. 
Leach, for the Appellants. 

Mr. E. B, Raikes, for the Respondent. 


JUDGMENT. 

Sir John Wallis.—The question whe¬ 
ther Kallander AmmaRthe plaintiff in this 
suit, was divorced in the year 191JS by 
her husband Shaik Moideen, now deceas¬ 
ed, and so lost her rights of inheritance 
in his estate, is dealt with in the appeal 
■which came before this Board in the prin¬ 
cipal suit brought by her against the pre¬ 
sent first and second defendants, who claim 
to have succeeded to the estate of the 
deceased as his widow and son. In the 
present suit the plaintifi seeks to recover 
from them certain lands in Burma of the 
estimated value of Rs. 6,000, conveyed to 
her by her late husband by a registered 
deed of gift, dated the 20th July, 1914, 
which provided that out of the income re¬ 
maining alter the payment of the Govern¬ 
ment revenue she was to espend Rs. 450 
©very year for the charitable purposes 
mentioned in the schedule and to enjoy 
the balance; and that after her death her 
heirs Avere to continue the annual pay¬ 
ments of Rs. 450 and to divide the balance 
according to the Muhammadan Law. The 
defendants pleaded that the gift was invalid 
according to Muhammadan Law as the donor 
had never put the donee in possession, 
but had remained in possession until his 
deaths and also that the gift had been 


revoked by the donor by a registered deed, 
d.-ited the 20th August, 1919. The District 
Judge held that the gift w'as not com¬ 
plete without possession, even if it should 
be regarded as a wakf, and that on the 
evidence possession had not been proved 
and dismissed the suit. The plaintiff ap¬ 
pealed to the High Court, and Young, J,, 
w*ho delivered the principal judgment, 

began by considering the question whether 

the deed was a icakrtuima, constituting a 
u'tikf within the meaning of the Wakf 

Act of 1913, or a mere deed of gift coupled 

with a trust. In the view their Lordships 
take of this case this question is immaterial, 
« will merely observe that that is 
a definition for the purposes of the Act 
and not necessarily exhaustive, and that 
the question, when it arises, cannot be con¬ 
sidered exclusively with reference to it. 

The learned Judge next dealt with the 
question of possession, and observed that 
all the older High Courts were agreed 
before the passing of the Transfer of Pro¬ 
perty Act, 1882, that the rule of Muham- 
medan Law requiring gifts to be perfected 
by possession was applicable in India, and 
that this rule was preserved by s. 129 of 
the Act, which provided that nothing in 
the Chapter relating to gifts should affect 
any rule of Muhammadan Law. Notwith¬ 
standing this, the learned Judge proceed¬ 
ed to hold that in 1911. at the date of the 
deed, in this part of Burma transfer of 
possession was not necessary, because the 
Local Government, in the exercise of the 
powers conferred upon them by s. 1 of the 
Transfer of Property Act as amended to 
extend “the whole or any part of the Act,” 
had only extended s. 123 in this part of 
the Act and had not extended s. 129. In 
their Lordships opinion this view is based 
on a serious misconception. The power 
to extend any part of the Act to Burma 
did not authorise the Local Government 
to extend particular sections of the Act, 
so as to give those sections a different 
operation from that which they had in the 
Act itself read as a whole, and to abrogate 
in the area to which the extension applied 
a rule of Muhammadan Law till then in 
force there as to which the Legislature had 
exp^ssb’’ provided that it was to remain 
unaffected by the Act. Nor is there any 
reason to suppose that the Local Govern¬ 
ment purported to doanything of the kind. 
Ihe notification, which has been read to 
their Lordships, was intended to rende| 
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registration and attestation compulsory in for soin 
the case of transfers of immoveable pro- District 
perty by sale, mortgage, lease or gift as Burma 
provided in the Act, and elYected this by there a. 
applying the ditYerent sections of the Act bphind , 
making registration and attestation conipul- very su 
sory in the case of these different kinds of conside] 
transfers. The section relating to gifts was moveab 
s. which provides that: ‘’For the the plai 
purpose of making a gift of immoveable to her ; 
property, the transfer must be elTected by lervals, 
a regisfered instrument signed by or on ly ceas 
behalf of the donor, and attested by at Burma, 
least two witnesses,” and there is no reason many y 
to suppose that the Local (Jovernment with hi 
intended to do more in the case of gifts by and Mi 
Muhammadans than to make such registra- second 
tion and attestation compulsory. to be h 

Having thus, erroneously, in their Lord- death, t 
ships’ opinion, held that transfer of pos- by him 


•> 


for some time at Xagoie in the Tanjore 
District, and then went acrtjss the sea to 
Burma and began to carry on ’oiisiness 
there as a money-lender, leaving his wife 
bphind at the home in Nagore. He was 
veyv^ successful, and became possessed of 
considerable property, moveable and im¬ 
moveable; and while his relations with 
the plaintilT remained friendly, his visits 
to her at Kagore took place at longer in¬ 
tervals, and of late years hud almost entire¬ 
ly ceased. He married a second wife in 
Burma, who predeceased him, and for 
many years before his death he had living 
with him in his house at Tawa, Ma Mi 
and Muhammad Eusoof, the fiivt and 
second defendants in this suit, who claim 
to be his wife and son, and as such, on his 
death, took possession of the property left 
by him in Burma. 


session was unnecessary, the learned Judge In 1914, when he was getting on in years 
proceeded to consider a question which he was minded to found certain charities 
was not directly raised on the pleadings, in Nagore, and appears to have decided 
whether the gift was bad for want of ac- that the best way to do so was to convey 
ceptance by the donee, and held that it was some of the lands he had acquired in Burma 
not, a finding which has not been ques- to his wife in Nagore and her heirs on 
tioned before their Lordships. trust to expend Ks. 450 in each year out 

Arguments have been addressed to their of the annual income in Nagore on the 
Lordships on the questions dealt with in charities mentioned in the sche'dule. 
the judgment of the trial Judge, whether There is no reason for supposinp- that 

this deed created a and, if so, whe- he was not desirous cf founding the charity 

ther according to the Hanafi School, ^oakfs there and then, and it was only natural 
form an exception to the ordinary rule of that he should have been anxious to per- 
Muhammadan Law, which requires gifts to feet the gift by delivering possession so as 
be perfected by possession and undoubt- to put it out of the power of those who 
edly applies to iria/c/s among Shiahs. Their came after him to question it. Accordingly, 
Lordships do not consider it necessary we find that mutation of names was duly 
to consider these questions, because they effected in the public records and the 
are of opinion, differing from the trial plaintiff entered as proprietress. The Dis- 
Judge, that possession is sufficiently proved trict Judge, however, has observed that the 
to have been given, and that is suffici- plaintiff has not proved that the mutation 
ent to dispose of the case. If the wakf was effected at the instance of the donor 
was perfected by transfer of possession, Shaik Moideen. It appears to their Lord- 
it has not been contended that the donor ships that it was not to be expected that 
had any power to revoke it as he purported the plaintiff, who was far away at the time 

to do. in Madras, should have been able to obtain 

Their Lordships will now proceed to give direct evidence of this so many years after 
their reasons for holding possession suffici- and that it was not necessary for her to 
ently proved. The plaintiff and her bus- do so. The reasonable presumption is that 
band Shaik Moideen were Lubbais, that is such a mutation of names would not have 

to say, they belonged to a section of the been made except on the application of one 

Muhammadan community in the Madras of the parties to the deed, in this case the 
Presidency who retain the vernacular and donor, who was on the spot. As for the 

many of the customs of their Hindu an- District Judge’s alternative suggestion that 
Oestors, and are extensively engaged in the mutation may have been made by the 
trade, both in India and abroad. Shaik Land Records Department from a copy 
Moideen, after his marriage to the plaint- sent to them of the registered deed of 
iff forty or fifty years ago, lived with her gift without notice to the deceased no- 
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l.hu,- l.a: oeen uiged before their Lordships 
111 ns Uivour, and it appears to be nesa- 

1 tliattbe plaiotiif’s address 

n_e> aer .\agore address, but is entered 

addilt' 1 her husband's 

address, and also by the fact that in the 

case of one parcel of land there is an 

aaditronal entry stating that Shaik Moideen 

a-Tnr S'^“® in possession as the plaintiff's 
agent. It must, therefore, be taken that 

himself 

and in the case of a gift of immoveable 
property by a Muhammadan husband to 

Droved ;h?"® of names has been 

presumption arising 
from the relation of husband and wife exist 

mg between them is that the Tusband's 
subsequent acts with reference to the Jro- 

perty were done on his wife's behalf Ld 

/Imiiia Bill v 
£ (of ^ ^ Emnabai v. Hajh-a- 

=SS-5 S?S 

»; spni,::.till; • 

regarded Tha?maybedis- 

fehaik Moideen whilst' 
retaining the management of the lands in 

his own hands, regarded the pliLt“ff as 

possession, is shown by the ad 
muted fact that in 1917 he got her ,o 

L\'on Power-of-fttoiiey !n 

?eTt lands,and had thepowef 

sent to himself m Burma. It is then said 

sWe !Z * defendants that he did not 
give the power to Mahommed Ka«sim 

18 tuat the creation of the power waq « 

measure, and that Shaik 
Moideea was anxious to have it ready to 

hand over to one in whom he had Ln 
fblp'^T of his becomino- un 

probably have done “o If hp hf/® 

(1) 113. H. 0. R. 157. 

iil’ ii’3: rind. Doc.is. s.) 
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to the argument that Moideen executed 
other deeds of gift in favour of Kassim 
and others, in which possession was never 
givp. It may be observed in the case of 
iluhammadans who have very restricted 
powers of testamentary disposition, the 
execution of such deeds with postpone¬ 
ment of possession may well take the place 
of revocable legacies, the transfer of pos¬ 
session being dependent on the future con¬ 
duct of the donees, but that no such 
reasons tor postponement existed as regards 
a chanty of this kind. 

plaintiff was clearly treated 

by bhaik Moideen himself as having been 
m possession and in receipt of the income 
of the ands uLen in 1919 he purported 
to revoke the deed of gift on the grounds 

that she had failed to utilise the pro- 

^ZIT charity, and 

thpm'^-^^f. f^'mself would so utilise 

tion of the plaintiff's own evidence that 

her husband was in the habit of remit- 
ting monies to her for the performance of 
the chanties, which must, in the circum¬ 
stances, be presumed to have come from 

®°/^®®^cd by him on her behalf 

mTpJ ^® continued to 

^ f®', plaintiff says the money was 

“loiicy orders and by other 
methods of remitting monies to^ India 

with persons in the 
fn " deceased. It is not surpris- 

forthcoming, but there is one telegraohic 
order sent by Shaik iMoideen for Rs 7 o for 

tS^'Dis^rlef charities, which 

Nodoiiht has omitted to notice. 

^0 doubt, the accounts of receipt and ex- 

penditure put forward by those in charge 
Pl^jnt^iff's case do"^ not can? con¬ 
had" been ilahomnfed Kassim 

ouf the ^®''®®if incased 

onfvinniE^ tenants, they are 

?p,nnf ‘he ill-judged at- 

01 tilt:, kind to improve a litigant s case 

nft aflect£hp'® ®''i‘i®‘‘ce, but they do 

fa°Ur arisi?^ mferences in the plaintiff's 
ia\our arising from the admitted and 

clearly established facts of the case 

ion ‘"■®- ‘herefore, of opin- 

the’ Hich different reasons, that 

nlaiuHff n iP Siting ‘ha 

plaintiff a decree, and that the appeal 
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should be dismissed with costs, and they 

will humbly advise His Majesty accord¬ 
ingly. 

z. K. ^ Appeal dismissed. 

Solicitors for the Ai)pellaQt5: —Messrs. 
Waterhouse A Co. 

Solicitors for the Respondent:—Messrs. 
T. L. Wilson & Co. 


ALLAHABAD HIGH COURT. 

Stamp Referenx’e in First Civil 
Appeal No. 139 of 1923. 

December 17, 1926. 

Present: —Mr. Justice Ashworth. 
Mahant BHAGWAN PURI and 
others—Defendants— Appellants 

VC vs US 

The SECRETARY OF STATE for 
INDIA IN COUNCIL— Plaintiff 

—Respondent. 

Court Fees Act {VII of 1870), s. 7 cl. x—Suit for 
possession of land — Court-fee paid on market value — 
Appeal by 'defendant — Defendant, whether entitled to 
contest valuation adopted by plaintiff — Estoppel. 

A plaintiff's estimate of the value of the property in 
dispute in the suit if arrived at in contravention of 
tils provisions of the Court Fees Act, cannot be allow¬ 
ed to operate to the prejudice of the defendant at any 
stage of the suit and the defendant can object to the 
valuation when it is in his interest to do so. [p. 36, 
col. 2.] 

Plaintiff instituted a suit for possession of certain 
land against the defendant and valued the land for 
purposes of Court-fee according to its estimated market 
value. The suit was decreed and the defendant ap¬ 
pealed. In his appeal the defendant admitted that the 
value of the land stated in the plaint was correct but he 
paid a Court-fee at a valuation corresponding to lif teen 
times the net profits arising from the land during the 
year next before the date of presenting the plaint: 

Held, that the defendant was not estopped from 
questioning the valuation arrived at by the plaintiff 
and could not be compelled to pay Court-fee at a 
higher valuation than that prescribed by s. 7 cl. v of 
the Court Fees Act. [p 36, col. 2; p. 37, col. 1.] 

Stamp Reference. 

OFFICE REPORT.— This appeal 
arises out of a suit by the plaintiff for 
recovery of some plots of land valued at 
R 3 . 3,00,000 and an ad valorem Court-fee 
of Rs. 2,425 was paid on the plaint. The 
suit having been decreed by the lower 
Court the defendants have preferred this 
first appeal valuing it at Rs. 3,00,000 and 
paying a Court-fee of Rs. 1,425 only. The 
proper Court fee payable on this appeal 
is the same, viz,t 2,425. Rs. 1,425 

having already been paid there is a defi¬ 
ciency of Rs. 1,0JO payable by the defend- 
ftuSajpellant for this Court. 


Objections from Mr. Narmadeshwar Pra¬ 
sad Upadhifja. 

1. That the land ia dispute brings a 
net profit of Rs. 480 per year at the rate 

of Rs. 40 per month: vide para. 2 of the 
plaint. 

2. That s. 7, cl. v (c) of the Court Pees 
Act, lays down that in suits for possession 
of property covered by the above section, 
the Court fee shall be paid on 15 times 
such net profits and so the valuation for 
purposes would be Rs. 480xl5 = R 3 . 7,200 
and the Court-fee on this amount will be 
Rs. 365 onl.v. 

3. That the Court fee paid by the Sec¬ 
retary of State for India in Council was 
paid by mistake and the appellant is not 
bound to the same amount. 

OFFICE REPORT TO THE 
taxing OFFICER, — The main 
question raised by the objection filed to 
the deficiency report is as to whether the 
question of payment of Court-fee is to be 
decided with reference to s. 7, cl. v, para, 
(c) as contended by the learned Counsel 
for the appellant or with reference to para, 
(e) of the same section. 

Paragraph (c) of s. 7 lays down that where 
the land pays no such revenue...or is charg¬ 
ed with any fixed payment in lieu of such 
revenue, Court-fee will be calculated on 
15 times of the annual profit. The most 
important words are “is charged with any 
fixed payment in lieu of such revenue.’' 
In this case nothing is paid in lieu of 
revenue because the land in question ia 
not agricultural land. On going through 
the plaint it is manifestly clear that the 
land in question was never assessed with 
revenue and nothing is charged as part 
of revenue, on the contrary a building or 
enclosure for the purpose of habitation 
called Jvna Akhara stands thereon and 
Rs. 40 a month is charged as ground or 
house rent. Rent is quite different a thing 

from revenue and the land having been 
given for purposes of habitation "cannot 
be said to be “agricultural land” assessable 
to revenue. The phrase “in lieu of reve¬ 
nue” in para, (c) of the section signifies 
very ^ well that the laud contemplated 
therein was meant to be an “agricuUnral 
land” and not the land which is used for 
building purposes or habitation. Ilore the 
land in question is of latter chira-iter. 
Consequently^ the suit is governe J In- para 
(c) of the said section which enjoins that 
where the subject matter is a house 
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;t:i ihe Court-fe-:' payjible is r.Lrr-.cKiig objcctirn was raise 
r > il.LMjiarket vahi-_* of tiie house ?u’w aia: a. on;^inal valuation c 
'rhe beeietaiy of State for India v;ho is cffited, though a c 
lihiisiiitf in tl:e suit has rightly i add an pai l. 
o‘J ri>h>ri:rii Court-fte on the market va'ue I consider that 
ed' ill i.vope:ty in disjmte. The si ,;'.e 1 eforc the Hcii'Me 

t. onti• ff i-is deiurir.ded here. cisioii of the is5ue 
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cih.itetirn was raisefl in this office, the 
oiiginai valuation of three lakhs was ac- 
cffited, though a deficient Ccuit-feo was 
pail. 

I consider that tlie case should be laid 


1 eforc the Hc ii'Me Taxing Judge for de¬ 
cision of the is5ue raised above and also 


TAXING OFFICER’S REPORT.— 

d ills api eal arises out of a suit hy the 
phuiitift for recovery of soine plots ( t lai d, 
which ho has valued at Rs. 3,00,001). 'i he 
suit Avas decreed by the lower Cdiurt and 
the defendants have preferred thisapp al 
a*- the same valuation, d he Court-Re paid 
by the plaintiff was ad rttlomn md 
amounted tolls. 2,425. This, it is held iy 
the Stamp Reporter, is the ccrrect ft e, 
Avhile that paid by the appellants in tl is 
Court, Rs. 1,42 d is deficient hy 
Rs 1,000. 

Counsel for the appellants has obj* c!« d 
to the Office Report and claims thr.t t!)e 
land m suit falls under the classification 
of s. 7, cl. v (c) of the Court Fees Act. 

The land in suit consists of plots within 
the Municipal limits of the Hardwar Union. 
According to para. 2 of the plaint the said 
Board Avithout the authority of Goveiu- 
ment had been accepting rent at Rs. fO 
per mensem for about 12 years previous 
to the institution of the suU from the Ju.-.a 
Akhara, -.vho had used the land for an en¬ 
closure for the hats of Mahants and pil¬ 
grims. The land pays no revenue and the 
plaintiff Uhe Secretary of State) disregard¬ 
ing the rent taken for its use, valued it 
for purpose of juiisdiction and Court-fee 
presumably at its market value, Rs. 3,0O,0CO, 
as if itfell Avithin the classification of s. 7 
cl. V (e). 

On behalf of the appellants it is contend¬ 
ed that this A'aluatiou was Avrong and should 
have been based on the “net profits" that 
had arisen from the land, L e., Rs. 40 per 
mensem, amounting to Rs. 7,200 (fifteen 
times those profits) and that the Court-fee 
should have been Rs. 365. 

Of the right of the plaintiff to put his 
own valuation on the suit and to pay the 
necessary Court-fee to entitle him to briii" 
that suit before the highest forum avaib 
able, there can be little doubt. It is to be 
decided Avhether the defendants-appeilants 
•who availed themselves of that iorum 
without making any objection to the valua- 
tmn, can in appeal object that the valua¬ 
tion was too high and demand to pay a 
lower fee. It is to he noted that, until 


fr r decision whell.er, if the lower valuation 
is accepted for the appeal in this (^ourt, 
the delcndant^-a]-pellants may be lermitted 
at this stage to collect tlieir valuation in 
tho memoi-andum of appeal. 

Dr. S. K. ir'en and Mr. N. U pad hi ija, for 
th-^ Appellants. 

rjr. a. W. Diiln-.i,f(Y the Respondent. 

JUBGIVIENT,—The question referred 
to me by the Taxing Officer under s. 5 of 
the Court Fees Act, 1^70, is as folloAvs: 
The Secretary of State brought a suit for 
possession of ceiiain land against thede- 
fendants-appellantp. The plaint Avas valued 
for Court-fee according to lie estimated 
rpiarket value of land, i. c., Rs. 3,00,COO. 
The suit was decreed. The defendants in 
their appeal stated the value of the land 
to be Rs, 3.00,0C0 but paid a Court-fee of 
Ks. 1,425 instead of Rs. 2,425 which was 
the proper Couit fee on tlie said valuation. 
Before the Taxing Officer the appellants’ 
contention w’as that the land not being 
subject to revenue should have been valu¬ 
ed under s. 7, cl. v at 15 times the net 
profit arising frcin the land during the 
year next before the date of presenting 
the plaint and not according to the market 
value, and that the plaintiff had paid an 
excessive Court-fee. The Taxing Officer 
while apparently admitting that the appel¬ 
lant is correct as to the valuation required 
by laAv has stated that the plaintiff could 
put his oAvn valuation on the suit and so 
pay the necessary Court-fee to entitle him 
to bring that suit before the highest/or ktti 
available. It seems to me, however, that 
the plaintiff’s estimate of the A'alue 
of the land, if contrary to the market 
value according to rule, cannot be allowed 
to operate to the prejudice of the defend¬ 
ant^ at any stage of the suit. It appears 
plain, therefore, to me that the defendant 
can object to the valuation since it is 
now in his interest to do so. 

It is, however, suggested by the Tax¬ 
ing Officer that the defendant-appellant is 
estopped from objecting to that valuation 
because he availed himself of the highest 
forum when the original suit was tried. 

I know of no rule of law that would create 


n *4 
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fiuch estoppel^ and it is difficult to hold 

that the decision of the suit against him 

hy a higher forum was any advantage to 

him. 1 hold that the defendant-appellant 

was entitled to stamp his appeal with a 

stamp based on the valuation of the land 

arrived at by correct application of the 
rule. 

Another question, however, arises. The 
defendant-appellant in his petition of ap¬ 
peal stated that the value of the appeal 
was Rs. 3,00,000. Can he now be permit¬ 
ted to say that the value is less. 1 con¬ 
sider that he can and for the following 
reasons. The stated value of the appeal 
would not prevent his being called upon 
to pay a Court-fee on a higher valuation 
if that valuation were wrong. In the same 
way I do not see why he should not be 
allowed to correct his valuation when he 
is asked to pay a higher Court-fee than is 
due on the value correctly assessed ac¬ 
cording to law. 

Apparently the appellant need only 
have paid the Court-fee of Rs. 365 accord¬ 
ing to the proper valuation of the land. 
He has. in fact, paid Rs. l^i'S. He has 
not asked for any refund and, in my opin¬ 
ion, the Court-fee should be accepted as 
sufficient. 

2 . K. Order accordingly. 

[Note.—'Mx N. Upadliiya for the appellants applied 
for refund of Court-fee paid in excess, but the Court 
(Ashworth, J.) rejected his application on 23rd 
December, 1921— 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 519 op 1925. 

November 23, 1926. 

Present: —Mr. Findlay, J. C. 

RAJARAM—Defend.ant—Appellant 

versus 

MUKUND RAO— Plaintiff—Respondent. 

Civil Procedure Code (Act V of 2908), ss. 100, 115 — 
Provincial Small Cause Courts Act (IX of 1887), s. 16 — 
Jurisdiction, objection to, raised for first time in second 
appeal — Interference, when justifiable — Test. 

When an objection to the jurisdiction of the trial 
Oourt is raised for the first time in second appeal, 
parties must be deemed to have consented to the case 
being tried originally in the Court iu which it was so 
tried and a discretion rests in the Second Appellate 
Oourt not to interfere with the decree of the Court 
below whether under s. 115 or s. 100 of the Civil Pro¬ 
cedure Code solely on the question of jurisdiction 


** of the case do not demand intorforc'j'c^^ 

and the interests of justice do not jusfif^' sudi 
interference, especially when the interests of tiic Varties 
have been more thoroughly safeguarded bvthe trial 
of the casein the ordinary Court rather than in a 
Small Cause Court, [p. 38, col. 1.] 

Appeal against the decree of the District 
Judge, Nagpur, dated the 21st August, 1925, 
in Civil Appeal No. 77 of 1925. 

Mr. D. T. Mangalmoorii, for the Appel¬ 
lant. 


Mr. W. R. Puranak, for the Respondent. 

JUDGMENT.-The facts of this case 
are sufficiently clear from the two judg¬ 
ments of the lower Courts. On the appeal 
coming on for hearing, the only ground, 
which was pressed, was the 10th and last 
one. It is perfectly obvious that the other 
grounds stood no chance of success, as the 
findings of fact of the learned District 
Judge were arrived at after a careful and 
thorough investigation of all the evidence. 
It is urged, however, that the Subordinate 
Judge of the Second Class had no jurisdic¬ 
tion to try the suit on the ordinary side in 
view of the provisions of s. 16 of the Pro¬ 
vincial Small Cause Courts Act, and in this 
connection reliance has been placed on 
Ramasamy Chettiar v. R. G. Orr (1). White, 
C. J., in the said case held that, as the lower 
Court had exercised a jurisdiction not vest¬ 
ed in it by law, he was bound to interfere 
and exercise bis revisional jurisdiction. It 
is pertinent, however, to point out that a 
Bench of the same High Court in Para- 
meshwaran Namhudiri v. Vish nu Embrandri 
(2) expressly dissented from the earlier deci¬ 
sion. Subrahmania Ayyar,0. 0. J., and Ben¬ 
son, J., therein pointed out that the provision 
of theProvincial Small Cause Courts Act re¬ 
ferred to must be read along M'ith thecorres- 
ponding provision, for revision as the case 
maybe, in Civil Procedure Code. This ques¬ 
tion was considered at length in an exactly 
analogous case by Baker, 0. J. C., cf.^Kawr- 
vddin V. Indrani (3). It has, however, been 
suggested by Counsel on behalf of the 
appellant that that decision overlooked the 
peremptory nature of s. 16 of the Provincial 
Small Cause Courts Act. I cannot concur, 
however, in this contention of the appellant. 
The judgment in Kamruddin v. Indrani 
(3) contains an exhaustive examination of 
many other decisions bearing on the point, 
and in these cases there was cleai'ly no 

(1) 26 M. 176; 12 M. L. J. 264 

(2) 27 M. 478. 

(3) 7.5 Tnd. Cas. 769;; 19 N. L. R. 179; A. I. R. 1924 
Nag. 17. 
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misapprehension as to the meaning of s. IG, 
Provincial Small Cause Courts Act. 

For my own part, the objectitm to juris¬ 
diction having been raised for the tir&t time 
in this Court, it seems to me that the 
parties must be held to have consented to 
the case being tried originally in the Court 
in which it was. The equities of the case 
clearly do not, in my opinion, demand in¬ 
terference by this Court solely on the ques¬ 
tion of jurisdiction, and whether under s. 115 
or s. 100 of the Civil Procedure Code, it seerrs 
tome that a discretion rests with this Court 
whether it is in the interests of justice to 
interfere. In the present case it cannot be 
seriously contended that the interests of 
the parties have not been more thoroughly 
safeguarded by the trial of this case in the 
ordinary Court rather than in the Small 

Cause one, and 1, therefore, decline to inter¬ 
fere. 

The appeal is accordingly dismissed. The 

appellant must bear the respondent’s costs. 

Coats in the lower Courts as already order¬ 
ed. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. G9 

OF 1926. 

December 23, 1926. 

Present:—Sir Ceci\ Henry Walsh, Kt., Acting 

Chief Justice, and Mr. Justice Banerii. 
RAGHUBAR DAYAL and others— 

Plaintiffs—Appellants 

versus 

MULWA AND OTHERS—DeFR.N-DaNTS 

—Respond HKTvS. 

ProrinctoZ Small Caw.'?c Ccui-ts (JX of 1SS7\ 

Sch. II, Art. 35 {n)~Suit based 07> act which may or 

may not be criminal, ivhethcr coonizable by Small Cau-e 
CouH. ' 


Artide 35 (ii) of Sch. II to the Provincinl Smi 
Cause Courts Act applies only to those acts which 
the circumstances of the case are clearlv allejred ora 

clear y shown to be punishable under Ch. XVII of t 
Penal Code. 

Merely because the facts stated in a plaint a 
ambiguous and are.therefore, consistent with 6ona fit 
as well as maZa yides, it does not follow that the si 

falls within the purview of Art. 35 (ii) and is exclud 
from the cognizance of a Small Cause Court. Will 

P J*”*" no allegation of a crime t 

Article does not apply. \ 

Letters Patent Appeal against the inrl 

Daniels, dated the 29 


[100 L 0.1927] 

Mr. Akliiar Husain Khan, for the Appel¬ 
lants, 

JUDGMENT.—I n our view, some of 
the cases have gone too far in holding that 
an act which may be bona fide, and which 
may be done under a mistaken claim of 
right or which may be due to a bona fide 
act of negligence, yet may also be shown to 
have been done with a criminal motive, or 
intention is, therefore, a criminal act, and as 
a consequence exempt under Art. 35 (ii) of 
the Schedule of the Small Cause Courts Act. 
We are not prepared to hold that merely 
because the facts stated are ambiguous and 
are, therefore, consistent with bona fides 
although they are also consistent with 
mala fides according to the correct infer¬ 
ence to be drawn, the act is, therefore, one 
necessarily of the kind referred to in this 
clause of the Schedule. We think that 
something more ought to be shown, namely, 
that the plaintiff, either by his specific 
allegations in the plaint, or in some other 
form, in the course of hearing, or by the 
nature of the evidence w^hich he tendered 
at the hearing, distinctly alleged that the 
offence complained of was punishable 
under Ch. XVJI of the Code. 

There seem to be two strong reasons why 
this view^ should be insisted upon, and why 
the Courts should not go out of their way to 
apply this clause of the Schedule and to 
treat an act as criminal which the person 
who complains about it, has not himself 
treated as criminal. The first reason is that 
the introduction of this clause into the 
Schedule was admittedly for the benefit 
of defendants who otherwise might be held 
guilty of criminal acts without the possi¬ 
bility of appealing and without a full record 
of the evidence. Secondly, w'e think that 
to do so does violence to the provisions of 
Ch. IV of the Penal Code. The clause 
distinctly says that the act must be one 
which would be an offence. In our opinion, 
this is a clear indication that the Legislature 
intended to exclude from the operation of 
this clause bona fide acts such as would be 
exempted from criminal responsibility 
under the Penal Code. As every body knows, 
there are acts which are ambiguous, and 
which depend for their actual criminal res¬ 
ponsibility upon the proper inferences to be 
drawn as to the intention of the person. 
The clause in question recognizes that ambi* 
^ity, and to our mind applies only to 
those acts which by the circumstances of the 
case are clearly alleged or clearly shown to 
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be punishable hy the Penal (h-.de We are 

not prepared to say that nierelv remotw 

f uit, or cutting trees under a h'r 
claim of right, or as the result of the dis- 
pute, 13 necessarily a criminal offence. The 

same reasoning ;vould apply to the wilful 
but not criminal refusal, to return a speci¬ 
fic article lent, such as a book, or some 
other piece of moveable property belonging 
to the plaintiff. We have already decided 
t■o•daJ^ agreeing with Mr. Justice Daniels 
and dismissing an appeal from him. that 
where the plaint discloses no allegation of 
a crime, this Article did not appl 3 '^ We 
think this is the correct view. We propose 
to maintain it in this case, and as these 
cases appear to be of somewhat frequent 
occurrence, we have thought it necessary 

to give our reasons at some length. 

Appeal dismissed. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 1123 op 1925. 

December 2, 1920. 

Preseni:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Uunshi AHMAD HAKIMULLAH— 
Plaintiff—Appellant 

versus 

MOHAMMAD HIKMAT ULLAH 

AND OTHERS— DEFENDANTS—RESPONDENTS. 

Muhammadan Laiv—Pre-emption-First and second 
demands—presence of — Procedure. 

Where a pre-emptor under the iAIuhammadan Law 
makes the first demand in the presence of witnesses 
and asks the witnesses to accompany him to the vendee 
m order that a second demand might be made in their 
presence and the second demand is in fact made in 
the presence of the witnesses and their attention is 
attracted to it, the mere omi.ssion of the pre-emptor 
to asK the witnesses in express terms to l)ear testi¬ 
mony to the fact of the demand having been made 

lT 39^ col 2 ] enfurclpre-emption. 

Ganga Prasad v. Ajudia Prasad (1), distinguished. 

Second appeal against the decree of the 
First Subordinate Judge, Moradabad, dated 
the 24th of February, 1925. 

c’ the Appellant. 

Mr. 5. Mohammad Husain, for the Re¬ 
spondents. 

JUDGMENT.— This is a plaintiff's 
appeal arising out of a suit for pre-emption 
under the Muhammadan Law. There were 
two rival suits, one of which stands dismis.s- 
ed and has not come up before us. We 


moham.\md niKiUT cLLAir. .q 

- I anf the ^boutelf on? 

-I am the pre-emptor and I <lemancl ore 

emption. ' After that he took two wi"nes es' 

Jbrahim and JIunshi Farhat- 

he maS^th'rr 

Mum of the '■ 1 

ke and addressing all 


\ —iiuuressing ail 

“I toiS/CJ?A “ 

“l am the pre-emptor, and I demand nre- 

thf “ ® ‘ben I fulfilled 

pre-emption. After de¬ 
asale-deed ” ^-'^ecute 

iff hid the plaint- 

ask ^pecificailTto 

’'bf“ ‘o bear testimony. 

I he lower Appellate Court has come to a 

contrary conclusion. Relyingon the case of 

Gaiijfa ifnsad v. Ajudia 'Prasad (1) it has 

been held that the omission of the plaintiff to 

invoke the witnesses is fatal. In oiir opinion 

this view was not correct. In the case 

thiptaint/ffkkf ^PP®*la‘e b’ourt 

wUh him i vvitnesses 

with him to the spot nor had he asked them 

to be witnesses to the demand. These per- 

hm? ^^PP®"ed to be present at the 

hme wnen he made the second demand. It 

was’invafid fbe second demand 

iff had actually made the first demand in 
the presence of the witnesses and had asked 

them to accompany him to the vendees in 

ordei that a second demand might be made 

tLv ®^ated that 

demand being made 
ana their attention was attracted to it The 
mere omission to ask them in expres^e^s 
to^ bear testimony would, therefore, not be 

Counsel for the respond- 
ents relies on the case of Sadiq Ali 

A. Ahdul Baqi Khan (2). That case 




1923 
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however, is clearly distinguishable in- 
a=^mucli as there the main point ccn- 
ei’ iered was that in making the second de¬ 
mand no reference wiiaisoever had been made 
to the first demand. All the authorities 
quoted in the judgment referred to cases 
where at the time the second demand was 
made no reference whatsoever was made to 
the first demand. A mention of the tir»t 
demand is necessary in order to inform the 
vendee that it was promptly made as 
required by lawn That is not bo in the 
present case, for here a reference to the first 
demand was in fact made. 

Only two points were raised before the 
lower Appellate Court ; one was the ques¬ 
tion of law which we have just disposed 
of, and the other was the question of the 
amount of the sale consideration which has 
not been decided by that Court. We accord¬ 
ingly allow this appeal and set aside the 
decree of the lower Appellate Court, but 
before passing a final decree we call for a 
finding on the question of the consideration 
under 0. XLI, r. 25. 

2* K. Appeal alloiccd. 


MADRAS HIGH COURT. 

Seconi> Civil Appeal No. It92 of 1923. 

August 27, 1926. 

Present: —Mr Justice Curgenven. 
PATTARACHARIAR-Piai NTIFF 

—Appellant 

VCTSliS 

ALA.MELUMANGAIAMMAL— Defen DANT 

Respondent. 

Civil Procedure Code (Act V of 1908^, ss. 11, 100, 
O. II, p 2—Kes judicata— Competency of Court to try 
suit—Valve of all causes of action, whether to he con¬ 
sidered—Bar of 0. 11, r. J, applicability of, to distinct 
causes of action—Suit for possession ' by rendee 
—Swfescijuent «uif/or damaf/es for breach of covenant 
for title, whether maintainable—Limitation Jlci {IX of 
190S), Sch. I, Art. 110—Vendor and jjiirchaser—Cove¬ 
nant for title—Vendor without title—Possession net 
delivered—Suit for breach of covenant—Startuin point 
of limitation—Practice—Second appeal -Kes judicata 
question of, not pressed in Court below, whether can be 
raised. 

Although taking all the causes of action together 

the second suit may be outside the jurisdiction of the 

Court which tried the llrst suit, still, if the specitic 
quesUon which forms the subject of judicata be 

witlmithe jurisdiction of the Court which tried the 
first suit ed was determined by that Court, the rule 

of res judicata will apply even though the whole suit 
as siibseciuently brought be beyond the jurisdiction of 
the Court which tried the first suit, [p. 42 col 2 ] 


ThekhemannenQath Raman v, Kakkesstri Pazhiyot 
Manakhoil {lOiand Raurjanathan Chetty v. Lakshmi 
Auituoi (12., f .llowcd. 

11 (if tliH Civil Procedure Code only rccjuires 
th:it tlio if<'ie and not that the subject-matter of the 
suit should be common, (p. -13, col. 1.1 
Order I!, r 2. Civil Procedure Code, only requires 
that every part of the claim which the plaintiff is 
entitled to mnlce "in re.^pect t'f the cause of action’’ 
should be ma<lc. W liere ilie causes of action for the 
remedies are <piite distinct. O. JI. r. 2 is not a bar 
for a frcsli suit on the later cause ofactii'n. [ibid.] 
Ranynyyrt (louulau v Xanjaypu Ran (13), Sami- 
nnthau Chatty v. Poluniappa Chetty (1-1), followed. 

VMicre. from the inception the vendor has no title 
to convey and the vendee is not put in posses.'ion of 
the properly sold, the starting point of limitation for 
^ for dainage.s for breach of covenant for title, is 
the date of the sale and a suit brought more then six 
years thereafter is barred under Art. IIG of .Sch. I to 
the Limitation Act. [p. 43. col. 2; p. 44. col ].] 
Subhnrayo Y. Rajayopala (1.5). followed. 

A pbintilf. who upon failing to obtain one remedy 
.sues for an alternative one, is not entitled to exclude 
the time taken up by the former proceedings. Ip. 45, 
col. 1 I 

The question whether or not a plea not pressed in 
the lirst Appellate Court sliould be permitted in .second 
appeal, is largely a ((uestion of the nature of the plea. 
Allhongh the general rule niav be that a plea once 
abandoned may not be revived in second appeal, such 

issues as limitation and I'es judicata 
which go to the root of the case, are exceptions to the 
rule and may be raised in second appeal even though 
not urged in the Courts below, [p. 41 , col. 2.] 

A joint Hindu fatlier made a bequest of certain pro¬ 
perties to his daugliter. With a view to dispute the 
bequest, one of the sons sold the property to the plaint¬ 
iff who sued for possession impleading the sons and 
daughter as parties. The sons, however, contended 
that the sale was nominal and unsupported hv con¬ 
sideration and tlie daughtercontended that the bpque.« 5 t 
was valid. The trial Court found against both the 
pleas and gave the plaintiff a decree. On appeal bv 
the daughter the gift was uphold and the suit 
was dismissed. In a suit instiliUed by the piaint- 
1.1 than SIX years from the date of denial of 

plaintiff s title by the defendant in hi.s written state- 
merit. for damages for breach of warranty of title 
against the heirs of the vendor : 

HeldCi) that the plaintiffs claim was not barred 
by 0. II, r 2 Civil Procedure Code; Ip. 43. col. 1.] 
Rangaiya Gouridan v. Nanjappa Rao (13), Sami- 

/•Jr'fwM? Chetty (U.) relied on. 

(2) that the plaintiffs cause of action arose on the 
ate of sale Itself, or, at the late.st, when the vendor 

repudiating the plaintiff's 
Arl iTf^ "'P®’ ^kerefore, barred under 

col^ I^] ^ ^ Limitation Act. [p. 45, 

Ap^al against the decree of the Dis- 
trict Court Tnchinopoly, in A. S. Nos. 191 
and 240 of 1921, preferred against that of the 

Court of the Subordinate Judge, Tricbi- 
nopoly, in O. S. No. 116 of 1919. 

la^^' ^ Appel- 

Mr. iraf7*ap5. Subramania Iyer,ioT the 

Respondent. 
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JUDGMENT. —The plaintiff, who now 
prefers this second appeal, sued to re¬ 
cover a sum of Ri. 3,UJ2-13-;i from the 
assets of one Srinivasachari. making his 
widow the defendant, in the following cir¬ 
cumstances. Srinivasachari’s father, of the 
same name whom we may refer to as Srini¬ 
vasachari senior, bequeathed the plaint pro¬ 
perty to his daughter Kuttiammal under 
a Will. With a view to dispute this be¬ 
quest, Srinivasachari junior sold the pro¬ 
perty to the plaintiff for Rs. 1,000. In 
lyl2, the plaintiff sued for possession, mak¬ 
ing Srinivasachari senior's children ns 
well as certain lessees, parties. Srinivasa¬ 
chari junior raised the defence that the 
sale-deed was nominal and unsupported 
by consideration, while Kuttiammal, be¬ 
sides advancing this plea (which it was 
not open to her to do) pleaded the validity 
of the bequest. The District Munsif found 
asrainst both these plees and gave the 
plaintiff a decree for Srinivasachari junior’s 
half share (there being another brother). 
Against this decision, Kuttiammal alone 
appealed and the Appellate Court held 
that the bequest was good and dismissed 
the plaintiff’s suit. Insecond appeal this 
decision was confirmed. The plaintiff then 
filed the present suit againstSrinivasachaii 
junior’s widow for damages for breach of 
warranty of title, including in his claim 
not only the sale price of Rs. 1,000 and 
interest, but the costs incurred by him 
iu the previous litigation, the whole claim 
amounting to the figure given above. The 
learned Subordinate Judge who tried the 
suit disallowed the claim to costs and de¬ 
creed the remainder, holding that the de¬ 
fendant had failed to prove want of con¬ 
sideration for the sale. On appeal, the 
District Judge disagreed with this finding 
and dismissed the claim. I can see no 
reason for interfering with his decision 
on the question of fact. Substantially, the 
only point pressed in appeal is that the 
question whether or not the sale was 
nominal is barred by res judicata; and a 
preliminary objection is raised that this 
point cannot be taken in second appeal, 
since it was given up in the lower Appel¬ 
late Court. That this was so, is clear from 
the District Judge’s judgment, and the 
matter is placed beyond doubt by an as¬ 
surance given by the respondent's Vakil, 
who appeared in that Court. The point 
formed the subject-matter of the second 
lesuOf and the Subordinate Judge found 


m the negative upon it. in support of his 
contention that the matter cannot be rc- 
agitaled here, the re^pondeiiVs Vakil refora 
in tlie first place to two cases decided res¬ 
pectively by the Oudh Julioi.il (’oniniii- 
Sioner's Court. Shco M(i n(j il v. Jaq^ 

mohan Sin<jk j^lj and the Nagpur Judicial 
Commissioner's Conti Xaraijan v. Bcharilal 
(2). Ill the former case, the party acuuiesced 
in firstappeal in a refusal l)y the trial Court 
to allow an alternative case to be .set up 'J'he 
latter related to some question of rent 
abandoned by the (>arty in drst appeal. In 
Dhanraj Joharmal v. Sunibal (X) their 
Lordships of the Privy Council refused to 
allow a party to bring forward before them 
objections to a decree, not urged before 
the lower Courts. It seems io me that 
whether or not a plea not pressed below 
should be permitted in second appeal, is 
largely a question of the nature of tlie plea. 
In Muhammad Ismail v. Chattar Singh (A) it 
was held by a Full Bench that the plea 
of res judicati not only may, but must be 
entertained in second appeal, even when 
it has not been urged in either of the 
lower Courts or in the memorandum of 
appeal; aud the reason given is that the 
objection is one which goes to the verv 

root of the case, and to the jurisdiction o'f 

the Court, and if established, ia an abso¬ 
lute bar to the suit. It is true that that 
was not a case in which the plea had once 
been raised aud later abandoned. But, 
there is authority in a later Allahabad 
case, Balkaran Upadhya v. Gaya Din KaB 
tvar (5) for the position that even in such 
circumstances the plea of liniitatiou to 
which that of res judicata is akin, as 
affecting the Court’s jurisdiction, may be 
80 raised. Although, therefore, the general 
rule may be that a plea once abandoned 
may not be revived, the right view seems 
to be that such fundameutal issues as limi¬ 
tation and res judicata are exceptions to 
it. I overrule the objection. 

The learned Subordinate Judge rejected 
the plea of res judicata on the ground that 

32U ^ 251; 12 0. L. J. 30; A. I, R. 1025 Oudh 

(2) 89 Ind. C. 1 S. 18; A. I. R. 192.1 Na? ICO 
iZ) 87 Ind. C.13. 357; 52 0.182; 2:1 A. L A 273- A 
I, R. 1925 P. 0. 118; 2 O. W. N. 335; L R 0 A (P O ) 

97; 27 Dom.L. It. 837; 21 N. U 1 . 50 4 JI L J 
173; a92j; M. W. N. 692; 52 I. A, 231; 30 (J \V N 601 

CSUF hX N- (18S1) 116; 2 Ind. Dec. (s ,.) 

(5) 21 Ind. Ca3. 255; 30 A. 370; 12 A. L. J. 635. 
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the question for consideration ■was not a 
material issue in the former suit, but only 
of im-iden-il importance. That is, no 
doubt, tuie as regards one of the defend¬ 
ants, Ivutuammal, but I do not think that 
it applies to the defence of Srinivasachari 
junior, who executed the sale-deed. A 
reference to his written statement shows 
that his case was that there was an under¬ 
standing between the plaintiff and him¬ 
self that he should sue Kuttiammal for 
the property, and only upon succeeding 
in that suit and paying the purchase- 
money should he have anything to do 
with it; and that he bad not satisfied either 
condition. Whatever the merits of this 
defence, the issue was framed and tried 
whether the sale-deed was not supported 
by consideration and was, 1 think, a 
material issue. A further point raised here 
is that the issue was not “finally decided”, 
but again, as between the plaintiiY and 
Srinivasachari junior, that is clearly not 
correct, as the District Munsif decreed the 
claim and the latter preferred no appeal. 
The circumstances find no parallel in 
Abdullah Ashgar All Khan v. Ganesh Dass 
(ti) where the Court of second appeal had 
before it the issue of fraud, but lound it 
unnecessary to decide it. 

The main argument is based on the fact 
that the District Munsif who tried the 
first suit was not competent to decide the 
second,as its value was beyond his pecuni¬ 
ary jurisdiction. It seems inadvisable to 
go for decisions bearing upon this point 
further back than to the Privy Council 
case, Gokul Mandar v. Fudmanund Singh 
(7), in which their Lordships observed 
that under s. 13 (now s. 11) of the Civil 
Procedure Code, “a decree in a previous 
suit cannot be pleaded as res judicata in 
a subsequent suit, unless the Judge, by 
whom it was made, had jurisdiction to try 
and decide, not only the particular matter 
in issue, but also the subsequent suit 
itself, in which the issue is subsequently 
raised. In this respect, the enactment 
goes beyond s. 13 of the previous Act X of 
1877, and also, as appears to their Lord¬ 
ships, beyond the law laid down by the 


12S P. R 1 
22 M. L. T. -151; 22 0. W. N. 121; 3 P. L. W 3S1 
O. L J o68; 15 A. L. .1. 889; 19 Bom. L. R 972- .3^ 

L. J. 1:,; 7 L. W. G2; 132 P. L. R. 1917; (1918) M W 
7; U T A, 21.3 fP. O.). ^ ' 

1 ® 825; 4 I 

L. R. <93; 8 tsar. P. C, J. 323 (P. 0.). 


Judges in the Duchess oy Kingston s case 
(8). They will further oi^serve that the 
essen of a Code is to be exhaustive on 
the matters in respect of which it declares 
the law, and it is not the province of a 
Judge to disregard or go outside the 
letter of the enactment according to its 
true construction”. The scope of these 
observations has been differently interpret¬ 
ed in Calcutta and in Madras In a 
Calcutta case,S/u6o Rant v. Baban Rant (9). 
the first suit had to do with only a part 
of the property which was the subject- 
matter of the second, so that the Court 
which tried the first was not competent to 
try the second. It was held that no part of 
the claim was barred, Mookerjee, J., observ¬ 
ing; "L* the principle llius inierpreted by 
the Judicial Committee is applied to the 
case before us, there can be no possible 
controversy that the plea of res judicata 
cannot be sustained.” This view was not 
adopted by Sadasiva Iyer, J., in Thekkeman- 
mngatli Raman v. Kakhesseri Pazhiyot 
Manakkal (lOj on the ground that their 
Lordships’ observations were only in criti¬ 
cism of an objection that the finding of 
a Revenue OiHcer in a revenue suit was 
res judicata in the subsequent suit which 
was not within the Revenue Officer’s juris¬ 
diction. The learned Judge felt himself, 
thereforp, at liberty to follow Pathuma v. 
SdlLmamma (11), m which it was held that 
the principle of res judicata did apply to 
that part of the claim, which was within 
the jurisdiction of the Court which tried 
the first suit. He goes on to quote Sir 
Arnold \\ hite, C. J., in Ranganatham Chetty 
V. Lakshmi Ammal (12) thus:— 

_ ‘’Although taking all the causes of ac¬ 
tion together, the second suit may be said 
to be outside the jurisdiction of the 
original Court, still, if the specific ques- 
tiqn be within the jurisdiction of the 
original Court and was determined by the 
original Court, it is no answer to say that 

the whole suit is beyond the jurisdic¬ 
tion.” 

Applying this test here, it appears 
to me that it is no answer to say that 
by the addition of claim to costs, the 
second suit was removed beyond the 


(8) (1770 2 Sm. L. C. (Uth Ed.) 731 

(9) 35 C- 353: 12 C. W. N. 350; 7 C. L. .1. -ITO. 

(10) 27 lud. Cas. 9S9; 2S M. L. J. 18-1; 2 L. W. 433 

(11) 8 M.83; 4 Ind. Dec. (.v. s.) 58. 

15: 25 M. L. J. 379; 14 Al. L. T. 
189; (1913) M. W. N. 690. 
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original Court's jurisdiction, if by excluding case, originating from Cevlon, Saminnihnn 
tnat part from consideration, the rule of ^l'fil<ini<iopa Clutfu (l-M 

resjtidu-U't would ap|)ly. Two objections Tlierc reunuus' the (|ucstioii ' of liiuita- 
nave been urireJ ar^nm.'^t t.hic vipw (Vi#» tion lhi,> t.. l., i • . 


have been against this view. Oae 

is that the subject-matter t>f the two suits 
was diiTerent, in fiie one case a v-'laim to 
the possession of land, and in the other, 
claim to dania.ges. Hut s. 11 of th.o Code 
of Civil Procedure only require.s That the 
issue, and not that the subjeet-n^atter of 
the suit should be common. The otlier 
is that the learned Chief Justice’s lemarks 
only apply where the causes of action in 
the second suit are distinct wiiereas a 
sole cause of action—tlie decision of this 
Court in second appeal in the earlier 
proceedings—is alleged for the whole claim 
made in the second suit. 1 do not think 
that this can be made a basis for distinc¬ 
tion, as it appears in no way to alYect the 
principle underlying the rule. The further 
suggestion, that here the plaintiff desires 
to take advantage of the former (iccision, 
whereas in the reported cases, it was raised 
as res judicata against him, appears to 
afford no better ground for discrimination. 
I hold that the defendant is t)arred by rex 
judicata from pleading that the sale, was 
nominal and unsupported by considera¬ 
tion. 

Upon my intimating to the parties my 
conclusion on the question of res judicata 
the respondent's Vakil has argued two 
further points, that the plaintiff’s claim was 
barred, (a), by 0. II, r. 2 of the Civil 
Procedure Code, and (6), by limitation. 

I am clear that there is no substance in 
the former of these objections; that is to 
say, when the plaintiff brought his first 
suit for possession, he was not bound to 
ask in the alternative for damages or for 
the return of his purchase-money in case 
possession could not be given. The ruld 
only requires that every part of the claim 
which the plainiiff is entitled to make “in 
respect of the cause of action” should be 
made. Here, the causes of action for the 
one remedy and for the other were quite 
distinct, the former being the execution of 
the sale-deed and the latter a breach of 
its terms. In this respect, the case is dis¬ 
tinguishable from the Privy Council case, 
Rangayya'^Gcundan v. Nanjappa Eoo (13) 
and congruent with another Privy Council 

I 


(13) 24 M. 491; 6 C. W. N. 17; 3 Bom. L. R. 799; 26 
I. A. 221; 8 Bar. P. 0. J. 117 (P. C.). 


cL • 

tioii. ilu‘ i.trN to be borne in mind aie 
uiat the .‘^ab - leeij was execmtefl on lUrh 
Deceniber, and that it is now to be 

taken tnat oon.'i<lerafion pns.sed, the last 
mstalment being paid before the Snl>- 
Kegistrar at the time of the registration 

l-daintur filed his suit for pos.session. The 
Histiict Munsif gave him a decree for one- 
half of the propm ty on l(>lh February 1914 
on llth March, 1!)]5, the Subordinate Judge 
dismissed the wiiole claim and on (UIi Feb- 
luary 1917, the High Court confirmed the 
appellate decree. Tlie plaint in the i)resent 
suit was presented on 17th Xovember, 1919 
I here are findings of fact that the plaintiff 
never got posses.sion of the suit property 
and that at the time that Srinivasachari 
junior sold it to him, the title vested not in 
him but m his sister Kuttiammal. There 
IS a great deal of case-law upon the ques¬ 
tion of the starting point for limitation in a 
suit by a vendee to recover damages from 
ni3 vendor upon breach of covenant but 
when once it is ascertained to wlnat class of 
such cases, the case in point belongs, many 

of the decisions become clearly inapplicable 

In Subbaraya v. Rajagopala (15), Seshagiri 
Iyer, J., classifies cases of this nature as 
follows: “(a) where from the inception the 
vendor had no title to convey and the ven¬ 
dee has not been put in possession of the 
property; (b) where the sale is only voidable 
on the objection of third parties and posses¬ 
sion IS taken under the voidable sale* and 
(c) where though thejitle is known to be im¬ 
perfect, the contract is in part carried out bv 
giving possession of the properties." Now 
the present instance clearly falls under 
class (a) because the vendor was really sell¬ 
ing someone else’s property, so that the 
sale was not merely voidable but void and 
because he gave no possession. In’ both 
respects there was a breach of covenant at 
the date of sale, a breach of the covenant 
for title implied under s. 55 (2) of th^ 
I’ransferof Property Act, and a breach of 
the covenant for quiet enjoyment in the 
failure to give possession. If in the latter 
respect, It 18 arguable that the vendor did 

(14) 20 Ind^Caa. 223; 41 1. A. U2: 18 C. W. N 617* 

lait J' o’ 

[ml] u.“ 
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not, at first refuse to give possession, it is 
cl'^ar tlvat as early asStP August, 191'^, when 

hied his written statement in the suit 
fn- p,)> 5 essLV.i denying the plaintitf's right 
ti preseir. posses-iou. he ao refused and 
committed a breach of the covenant. In 
th'^ same case, Su'jhirifjx v. RujdO'jxaii ({:)) 
it was held that in the first class of cases, 
where the sale is ah void, the starting 

point for limitation will be tiie date of the 
sale assuming, of course, that the imrchase- 
mmey was paid not later than that date, 
'i'ne point, howewr, did not directly arise 
for decision since the sale in that case fell 
under class \b). Direct authority for the 
proposition is to be found in Kottuuri 
Basivirediij v. ToUaparacjada Nagamma 
(lb) which in this respect is, I think, still 
good law, although upon the question which. 
Article of the Limitation Act applies, it has 
been dissented from in Arunachala Aiyar 
V. Ramasami Aiyar (17y Another casein 
which the vendor had no title to convey 
was Gopalasamy lyziiuar v. Nummacki Rzd- 
diar (18) and although in that case time was 
held to run from the date of dispossession, 
the view of Seshagiri Iyer, J,, in Subbaraya 
V. Rajagopala (15) was concurred in that 
if there had been no possession, it would 
have run from, the date uf the sale. 

The appellant’s contention is that time 
must be deemed to run as regards half the 
property, from the date of the District 
Munsif’s decree disallowing the claim to 
possession of that half, and as regards the 
other half, from the date of the Subordinate 
Judge’s decree dismissing the whole claim. 
I do not think there is any authority for 
this view in the case of a contract ah initio 
void and under w'hich no possession was 
given. Cases in which, a decree has been 
taken as the starting point, are, as regards 
title, cases of voidable contracts where the 
decree has had the effect of invalidating a 
title believed good and, as regards posses¬ 
sion, cases in which possession has been 
previously enjoyed, and lost under the 
decree. As instances of the former class 
may be died Hanuman Kamat v. Hanuman 
Mandar (I'd) where the sale was by one co¬ 
parcener and objected to by the others; 

(16) 8 Ind. Cas. 10S7; 35 M. 39; (1910) M. W N Sn- 

9 i\l. L. T. IdT. " ’ 

(17) 25 lad. Cas. G18; .3S M, 1171; 1 L. W. 810- ’7 M 
L. .1. 517; 16 M. L. T. 397. 

flS) 7V Iiid. Cas. 416; 17 L. W. 254; A. I. R. 1923 
Mad. 392. 

i\} C. 123; 18 I. A. 158; G Sar. P. C. J. 91; 9 Ind 
Pec. (N. s.) 527 (P. C.l. 
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and Mullanmal Jayiram v. Budhumal 
Kevalckind ('20) where possession and an 
ostensibly goxl title was given. Macleod, C. 
J., finding tliat the case clearly fell under 
Seshagiri Iyer, J.'s class (6) and adding ‘it 
must be specially noted that it is not the 
case that the seller had no title at all so 
that it could be said that he was selling 
nothing; and that, therefore, the transaction 
was void a6 initio, nor is it a case where the 
purchaser got no possession.” Fawcett, J., 
who concurred puts the point clearly when 
he says: “I agree, however, that a distinc¬ 
tion should he made between cases where 
from the inception the vendor had no title 
to convey and the vendee has not been put 
in possession of the property, and other 
cases, such as the present one, where the 
sale is only voidable on the objection of 
third parties and possession is taken under 
the sale.” The appellant seeks especially 
to rely upon the judgment of the Privy 
Council in Bxssu Kuar v. Dhxnn Singh {2i) 
the facts of which were in brief, that a cre¬ 
ditor contracted with his debtor to buy 
certain villages and s*et off the debt against 
the purchase-money. A dispute arose and 
the debtor sued the creditor for specific 
performance of the contract. The claim 
was at first decreed but in appeal dismissed 
whereafter the creditor sued upon the debt. 
The High Court of Allahabad held that 
there was never any contract of which speci¬ 
fic performance could be granted, so that 
the character of the debt was never altered 
and accordingly that it was barred. Their 
LDrdships of the Privy Council, however, 
took the view that there had been such a 
contract although the parties were not 
entirely at one as to its terms, and that 
up to the date of the decree refusing speci¬ 
fic performance, the debtor retained the 
amount of his debt as of right. He was in 
a position to allege that the debt had been 
wiped out by the contract. The facts are 
comparable, therefore, not to a contract of 
sale which was ab initio void and without 
consideration but to one that became uu- 
enforceable and of which the consideration 
failed at same subsequent date, in other 
words to 8eshagiri Iyer, J.’s class (6) or 
class (c) and not to class (a). 

Apart from authority, tne position seems 
to me clear enough. Tuere is no provision 
of law according to which, a plaintiff who, 

(20) fil Ind. Cas. 70; 45 B. 955; 2.3 Bom. L. R 325. 

l21) 11 A. 47: 15 1. A. 211; 5 Sar. P. C. J. 260; 10 
Ind. Jur. 450; 6 Ind. Dec. (n. s.) 458 (P. 0.). 
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■upon failing to obtain one reraeJy suea for 
an alternative one, is enlitleil lo e.xelude 
the time taken up by the former proceed¬ 
ings. It was open to the pbiiutitY here, if 
he had any doubt of his vendor's ability or 
■willingness to give him a good title and 
possession to ask in the alternative either 
for possession or for the refund of his pur¬ 
chase-money. As I have said, at latest, as 
soon as his vender filed his written state¬ 
ment, he was aware that he repudiated the 
contract and alleged that title, possession 
and enjoyment of the property vested in 
Kuttiammal. A cause of action for damages 
thus arose and it is difficult to see in what 
manner limitation for such a suit could be 
affected by the course of the subsequent 
litigation. 

1 conclude, therefore, that the starting 
point was either the date of the sale deed 
(97t,h December, lUO )) or, at latest the dale 
of Srinivasachari's written statement (8th 
August, 1912). It is now, I think, settled 
that Art. lib applies to the breach of a 
registered contract of sale. [See A?unachabi 
Aiyar v. Ramasavii Aiyar {17) and Multan- 
mal Jayarajn v. Budkumal Kevalchand (20iJ, 
but even apjdying that Article, the suit wilt 
be barred. 

The result, accordingly, is that the 
appeal is dismissed with costs. The V’akil’a 
fee will be Rs. 150. 

V. N. V. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1143 cf 1921. 

December 16, 1926. 

Present: —Mr. Justice Boys and 
Mr. Justice Kendall. 

BHIKHAM SINGH and another— 
Plaintiffs — Appella-nth 

'VCVSUS 

B. BHARAT INDU and others — 
Defbn DANTS —Respondents. 

Limitation Act (IX of ]90S), Sch. I, Art. 120 — 
Declaratory miit—Title denied in revenue proceed- 
ings—Cause of action. 

Where the title of a person who is seeking? to have 
certain revenue entries corrected is disputed in the 
revenue proceedings, this furnishes him with a new 
cause of action to maintain a suit for declaration of 
title. 

Second appeal against the decree of the 
District Judge, Farrubhabad, dated the 
16th of April. 1924. 

FACTS appear from the following 
ludgeaeat of the District Judge; — 


This is au appeal from a jnh.^airi.l of i' e 
SaljorJinato Jiiilge of Kmukhaha l, . >- 
ing the suit of the pl'Uutiils res]*(.Ji]di ut.s itu' 
a declaration that lh:-y are the owners m 
possession (if a certain share of .:uniiid, ri 
and that the defenJants-api ellanls who are 
recorded as mortgageesof liie said share 

have no mortgagee rights therein and are 
not in possession. 

^ The first i)lea taken before this Court 
13 that the suit is barred by limitation 

lathe Settlement papers of J 3 os 
Durga Prasad, father of (he defendanK’ 
appellants was recorded as mortgao-ee 
Kirpal Singh, father of tl:e IhainViil^ 

respondents was shown as mortgac^or Ti-^f 

entry appears to have been anested tv 
Kirpal hingh, but it is alJosjed i,, th'I 

present suit that the entry was incorrect 

Ihe recording of the name of Durr^a Pm 

sad as mortgagee in 1308 Fa.sH ^vAs" 
fore, an invasion of the I'i^hts’ of tl 

jdaintiffs-respondentsanciitgave the plain^ 

iffs respondents a cause of action Jt iq 

nut shown that there lias been anv sub 

sequent invasion of their li^dits *I 

therefore, clearly of opinioif that un,W 

Art. 120 of the Limitation Act tlie suit of 

the plaintiffs-respondcnts is time-barred^ 

The mere fact that in the proceedings for 

correction papers the defendants appedani, 

opposed the application of the plaiutifv- 

respondents would not give the latter'a 

fresh cause of action. The case of Akhnt 

khan V. Turaban (1) i.s pertinent to the cLe 

before nie. ] therefore, find that the suit 

IS time-barrcd and allow this appeal and 

dismiss thesuitof the plaintiffs respondenr. 
with costs in both Courts. ‘’P^'^aents 


the Appellants. 

Dr. K. A. Aatju, for the iiespondeuts 

JUDGMENT. —The lower Appelhrie 
Court relied on Akhar Khan v. Turaban (ii 
Its attention was not directed to Sheonhit 
Singh v. Deo Narain Singh 12) Kni: 
Prasad Misir v. Harbans Misir (3' a,jr( 
other cases in which it was held tha’^fc (ho 
Revenue Court proceedings gave the plaint 
Ills a new cause of action. Ii; is agreed 
by Counsel for the appellants and tlie re 

spondents both that no question of limit" 
tion can, therefore, arise in this case and 
that the suit must be remanded for deci- 


(1) 1 Tnrl. Ci3. 557; .5 A. L. J. 637: 31 A 9- A W \r 

(lUOS) 252. 1 AI. L. T. 444 , ’ 

(2) 17Iud. Ca3. 675; 10 A. L. J. 4i;{ 

(3) 50 lud. Cas, 767; 17 A. L. J. oBi 
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sioii by the lower Appellate Court on the 
merits Ordered accoiditigiy. Costs \vill 
abide the result. 

z. K. C'r«/b r acL'Oidiii'iifi. 


LAHORE HIGH COURT. 

Civil Revision Pktiiion Xo. 1926. 

December 22, I'Ji't). 
Pyesent.’—Mv. Justice Rroadwav. 

TflE Fium AMIX CHAND KAXSHI UA?J 
THROUGH KANSHI RAM-DHAR}.! CHAXD 
— Deeexdsnts—Petitioners 

vcr-ius 

The Firm KAXSHI RAMALITTAR SAIX 
THROUGH KAXSHI RAMAIELA RAM— 
Plaintiffs—Respondents. 

Arhiirntion — Court, inlirr^iit y-nct r o', lO 
arbitration. 

A CVi\u*t luH inhoiv'iit ]• >wr‘r f j i> v<ikr th- ;i}.}.oint- 
rnent of an arUitiator hofi'i'o llit luakiiii; «»f an awaj'cl 
in a proper oase. Bnl this jiowcr sh-^uld always ho 
exercised with the f;reate.st (•aution. 

Petition for revision of the order of the 
Subordinate Judge, Third Class, Kasur, 
District Lahore, dated the 7th June, 1926. 
Mr. Jai Gopal Sethi, for the Petitioners. 
Mr. Ja(jan Nath Aggarival, for the Re- 
spondente. 

JUDGMENT.— On the 21st April, 1925, 
the Firm of Kanshi Ram-Mittar Sain of 
Kasur instituted a suit for the recovery of 
Rs. 2,000 on hundin against the Firm of 
Amin Chand-Kanshi Ram also of Kasur. 
This case remained pending till 23rd 
October, 1925, when the parties agreed to 
refer their disputes to arbitration and the 
parties each nominated their own arbitrator. 
The de^fendant firm nominated Lala Kishan 
Dial, Vakil. Soon after this nomination in 
November, 1925, the defendant firm asked 
the Court to allow him to cancel the 
appointment of Lala Kishan Dial as the 
said gentleman was related to the other 
arbitrator as well as to the plaintitl Evi- 
sdence was taken and Lala Kishan Dial was 
put in the witness-box and on the 7th 
June, 1926, the Court came to the conclu' 
sion that there was no proof whatever to 
show that the defendant was not aware of 
the alleged relationship between Lala 
Kishan Dial and the plaintiff as well as 
between the arbitrators and finally came to 
the conclusion that this particular applica¬ 
tion was premature. It accordingly refused 
to allow the defendant to revoke the 

-appointment of Lala Kishan Dial. Against 


that order, which is clearly of an inter- 
locutoiy nature, the defendant firm came 
up to Lhis Court under s. 44 of the Punjab 
Courts Act and Air. Jai Gopal Sethi has 
endeavoured to satisfy me that this is a 
case in whicli I should interfere and has 
cdted two decisions of the Allahabad High 
Court ill whicii it was pointed out that 
a Cotirt has inherent power to revoke the 
appointnient of an arbitrator before the 
making of an award in a proper case but 
that this power should always be exercis¬ 
ed with the greatest caution. I have no 
doubt that this Court has the inherent 
power claimed for it by Mr. Jai Gopal 
Sethi. In the present instance the Court 
below has exercised that inherent power 
and has come to the conclusion that no 
case has been made out for interference 
on its pan. In revision I am unable to 
say that the view taken by the Court below 
is against law. It has not "declined jurisdic¬ 
tion by merely saying that the applica¬ 
tion .is premature for it is perfectly clear 
from the order itself that it has weighed 
the evidence led by the objector and has 
come to the conclusion that the objector 
has failed to prove that he had no know¬ 
ledge of the alleged relationship prior to 
the selection of Lala Kishan Dial as his 
representative on the Arbitration Board. 
In these circumstances I am unable to 
interfere in revision and T, therefore, dis¬ 
miss this petition with costs. 

L- Petition dismissed. 


iSAUir-UK JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 395-B of 1924. 

November 19, 1926. 

Pyesent :— Mr. Kinkhede, A. J. C. 

BALAI 1 A —Pl.aintiff—Appellant 

versus 

XAXDL.\L —Defendant— 
Re.spondent. 

I ran.vcr of Propp-ty Act {1V of r,.}—FraudU‘ 

lent transfer Pirjercnci of $vmc creditors, effect of 
- t rice, inadequucy 

Tlie mere eiroumstanee that a debt. >r selects some of 
hi., creditors and makes payments of tlieir debts out 
or the salc'procceds of his i)roperty is no gcround for 
inpiutinj,^ a fraudulent intention *to the vendor and 
so_as to bring the transaction within the 
scape of s. Sil of the Transfer of Property Act, c^ipeci- 
aily where the pxdce fetched is not alleged or. proved 
to bs grossly inadequate, [p. 48, col. 2.1 
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Lai and a,v. IMun 

Appeal against the decree of the Second 
Additional District J udge, Akola, dated the 

192(i, in Uivil Appeal No, dli 

lam^’ foi' the Appel- 

Mr. TV. B. Pett(//ia?'A:ar, for the Respond¬ 
ent. 

appeal is by the 

below ia the Courts 

1 1 ® su 6 d on foot of a registered 

sale^deed dated aOth March, 1922. execut 

brothers Rajlingu, 
Piraji and Balu m respect of the fields 
m suit for a consideration of Rs. 3 , 0 u 0 . 
Ihe possession of the fields was actually 
transferred to the purchaser who then sub- 

veaJ^l?22 foi- 'he 

year 1922-2ti uadera 6 afaipa/ra dated 17th 

April, It appears be was allowed to 

Horn over on the same terms after the expiry 
of the terms of the batai contract. While 
tne plaintiff was in possession defendant 
^andlal sued Piraji and obtained a decree 
on dlst March, 1922, and in due course at¬ 
tached the fields in suit. Plaintiff prefer- 

red an objection but the same was dis¬ 
allowed by holding the sale to be fraudu¬ 
lent, and the attachment was maintained as 
regards Piraji s J/3rd share and withdrawn 

remaining 2/3rds shares 
of Rajlingu and Balu, The plaintiff, there¬ 
fore, sued to set aside the summary deci¬ 
sion passed in Civil Suit No. 191 of 1921 on 
the file of the Munsif, Basim, The defend¬ 
ant alleged that the sale was fraudulent 
and the lease was bogus and intended to 
give colour to the transaction of sale. The 
Court found the sale proved and held 
that it was for valuable consideration and 
not fraudulent. It accordingly decreed 
the claim. The decree-holder-defendant, 
therefore, appealed to the Additional Dis¬ 
trict Judge’s Court. 

The learned Additional District Judge 
notes that the execution of the sale was 
not disputed before him. So the only 
ground of attack was the so-called fraudu¬ 
lent nature of the transaction. Of course, 
the plaintiff being unsuccessful in the 
claim proceedings had the burden of prov¬ 
ing the reality and good faith of the trans¬ 
ition. The vendee, and one of the vendors 
Rajlingu and one of the creditors Musam- 
Munna have been put in the witness- 
box. One more witness Rajanna has been 


NANDLAL. 


■17 


examined to prove that Rajlingu was 
separate from his other brother Piraji 'i Jie 
plaintiff’s relationship has been relieu un as 
one of the circumstances tending to prove 
the fraudulent nature of tne transaction 
of sale. 

As regards consideration the lower An- 
pellate Court has found that out of the 
five items forming the consideration viz ■ 


( 1 ) Rs. 50 
( 2 ; „ -^75 


already received; 
due to plaintih by all the 
three brothers on account 
of old debts; 

( 3 ; „ 424 due to one Rod ba by all three 

brothers undertaken to bo 
paid by plaintiff; 

(4) ,, 725 due to one iMunna on a pro- 

note executed by Rajlingu * 
and Piraji undertaken lo 

/r, 1 A plaintiff and 

(jj )) 1 i 5 ^d due on a idortgage executed 

by all three brothers in 
favour of one Raghunath 

Marwadi undertaken to be 

paid by plaintiff. 

Rs. 3,000. 

There is no independent evidence to 
prove the payment of Rs. 50 and the exist 
ence of tbe prior debt of Rs. 275 and the 
payment of Rs. 424 to Rodba as oer Ry 
P- 4. Thus, Rs. 749 disappeared as unprov¬ 
ed. As regards the 4th item of Rs 7^5 
the lower Appellate Court held that though 

the creditor Munna was examined to prove 

the genuineness of his receipt Rx p .5 
there was no satisfactory and convincing 
evidence to prove the existence of the debt 
The lower Appellate Court thus held the 
consideration of the sale to the extenf nf 
Rs. 1,474 unproved. This left a balance 
of Rs. l,52(i. AVith regard to this item the 
Court of Appeal entertained suspicion in 
view of the re-payment of Rs. 531 

have been made towards the debt by Rai 
liiigu. According to plaintiff the monev 
was supplied by him but the payment was 
made by Rajlingu s hand. Butin this he 
was contradicted by tiie mortgagee who 
denied all knowledge of the plaintiff's sale 
In short, the story of the havala was held 
to be sham. He thus concluded that ex 
cepting the mortgage there was no proof 
of other debts and even as to the mortgage 
there was no proof of havala. As regaru^ 
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the possesd'Oi of the property he found 
tb.'P.^ hjre w is a ) Siriifajtory evi ieace to 
prove tha: p)is:6=ij-A was, in fact, tran.'ier- 
red to plaintiJ. 

Taking the rciatimship of the parties to 
the sale to the vendee, the proxiniity of 
the sale to the date oE the ueeree and the 
absence of all attempts at taking posses¬ 
sion in consideratiou the lower Appellate 
Court concluded that the sale was fraudu¬ 
lent. anlin'eniel to defeat the defendant 
creditor. Tlie tirst ConrL’s decree was 
upset an 1 the plaintift’s claim dismissed. 

hoe plaintitT, therefore, comes up in second 
appeal and contends that the loA’er Ap¬ 
pellate Court has misapprehended the r.-al 
question at. issue; th.it the sale-deed itself 
was the best evidence of the harj.li\ and 
* that the sale by three persons could not have 


been intended to defeat the creditor of one 
brother and that s. 53 of the 'rrausfer of 
Property Act does not prohibit undue 
preference to one of several creditors. 

I think on each of these points the plaint¬ 
iff is eiitiiied to succeed. Tne sale Uaving 
been hell proved the direction to p.iy the 
debts to the several creditors implied an 
admission of the existence of the several 
debts and of the liability thereof being 
subsisting and outstanding not against one 
or the other of the executants but as 
against all of them jointly. What may have 
originally been the debt duo by one was 
treated as a debt payable by all three and 
liable to be satisfied out of the interest of 
all three brothers without distinction. 
Then again the balance of the considera¬ 
tion of the sale apart from the mortgage 
encumbrance which was then ascertained 
to be of Ks. 1,520 was Rs. 1,474. This re¬ 
presented the price of redemption of all 
the three brothers. The proportionate value 
of Rajlingu’s equity of redemption would 
at the most be Rs. 491. No attempt has 
been made to prove that Pirajis equity of 
redemption has been sold for less than its 
proper value. 

There is, therefore, no ground for 
suspecting the bona fide of the transaction 
merely because the sale was effected just a 
day before the decree was passed or because 
it was in favour of a relation or because 
one of the vendors was chosen as the 6a- 
taidar by the vendee. It is said that there 
is no convincing proof of the evidence of 
the other debts. Exhibit P-4 evidences 
a payment of Rs. 424 to Rodba on 4th 
April, 1922, and Ex. P-5 of Rs. 725 to Munna 
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unier the same date. Munna has pledged 
her oath to the trutti of the admission made 
by her ia the receipt (E.x. P-o) that she 
received tlie payment towards a debt due 
to her. The-e two documents have been 
held proved by the Court of first appeal 
but have l)een suspec/ed not to represent 
a real sia^e cf facts. I see no reasonable 
grounds for the lower Appellate Court's 
suspicions which on the face of them seem 
to be wholly unwarranted. 

The mere circumstance that the respond¬ 
ent s debtor Piraji preferred the two cre¬ 
ditors Rodba and Munna and the plaintiff 
to wdiom also Rs. 273 were due as admit¬ 
ted in the sale deed is no ground for 
imputing a fraudulent intention to the 
vendors and the vendee, so as to bring the 
transaction within the scope of s 53 of the 
Transfer of Properly Act, especially as the 
■l)rice fetched is not alleged or proved to 
be grossly inadequate. The cases in 
V'ant V. Kcd'iri (i) and Musahar Sahu v. 
Hakim Lai (2) full\^ support this proposi- 
licn of law. 

l am not prepared to go to the length 
of iinputing an intention to Piraji’s other 
brothers to defeat creditors or to become 
parties to a plot of Piraji to defeat the 
present lespondent Nandlal and to go to 
the length of inventing some debts and 
to admit that they were due to them. On 
the contrary the sale appears to be genu¬ 
ine and for consideration and intended to 
take effect. 

For all these reasons I differ from the 
lower Appellate Court and hold that the 
sale has been improperly regarded as 
fraudulent by that Court. The result is that 
the decree of the Appellate Court is set 
aside and that of the first Court restored 
with costs in all Courts to be paid by the 
defendant-respondent. 

z. K. Decree set aside, 

(b 25 D.202; 2 Bom. L. R. 0S6. 

(2) ;j2 Ind. Cds. 3i:i; 43 C. 521; 30 M. L J. 116; 3 
L \y. 207; 20 C. W. N. 3513; 14 A. U J. l‘J8; (1916) I 
M. W, N. l'J8; 19 M. L. T. 20.}; 23 G. L. J. 406; 13 
Born. 1.. U. 378; 43 I. A. 104 (P. C.). 
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LAHORE HIGH COURT. 

MxtUELLANKOUS SecOND (JiVlL APPEAL 

No. 2t)49 OP 
November 25, 1920. 

Present : Mr. Justice Coldstream. 

MOHAMMAD SHAFI—DEPEND.iNT— 

Appellant 

tersits 

Panchayat, FATEHGAR through 

Sardar Sahib Sardar NARAIN SINGH 

PRESIDENT OPTHE said Pandiayat — 

Plaintiff and others—Dependants— 

Respondents. 

Civil Procedure Code {Act V of lOOS), 0. XU, r. 23 

'Court Fees Act (1 II of 1870)^ s. 13—Remand for 
amendment of plaint and re-trial~Court-fee, refund 
of — Appeal, whether lies. 

An order of remand directing the amendment of the 
plaint and a trial of the suit falls within tlie purview 
of r. 23 of O. XLI of tlio Civil Procedure Code. 

Jadab Gobinda Singh v. Anatli Bandhu Sahu (3) 
rehed on. ^ ^ 

An order refunding Court-fee when remand is 
made can only be passed under s. 13 of the Court P'eea 
Act,^ in a case where the remand is made under 
0, XLI, r. 23 of the Civil Procedure Code. 

Miscellaneous second appeal from the 
order of the District Judge, Gurdaspur at 
palhousie, dated the 18th J une, 1925, revers¬ 
ing that of the Subordinate Judge, Fourth 
Class, Pathankote, District Gurdaspur, 
dated the 21st June, 1924. 

Mr. Shambhu Nath Puri^ iovDr. Moham^ 
mad Alarrif for the Appellant. 

Messrs. Hargopal and Naniuan Mal^ for 
the Respondents. 


JUDGMENT.-The village of Fateh- 
garh in Batala Tahsil of Gurdaspur Dis¬ 
trict was at one time a Municipality. In 
1896 it became a Notified Area under the 
provisions of the Punjab Municipal Act, 
and in 1912 the Notified Area Committee 
being abolished the affairs of the town were 
by an executive order of the Deputy Com¬ 
missioner made over for Government to a 
Panchayat. A dispute arose between the Pan- 
chayat on one side and the proprietors of one 
of the pattis fsub-divisione) of the town 
and Muhammad Shafi, to whom thepat- 
tidars had sold a site, on the other, and in 
June 1922 a suit was instituted by the 
Panchayat through its President for pos- 
aession of the site in dispute. 

The Subordinate Judge, Fourth Class, 
beld that the Panchayat had failed to prove 
its Ownership and dismissed the suit. The 
Panc/iayat appealed to the District Judge 
of Gurdaspur urging that the first Court 
had not understood the nature of the suit 
which had been brought by thQ Panchayat 


nchayat fatehga^h. 4 y 

^ on behalf of all the inhabitants. 

On the date of hearing a preliminary 
objection was taken before the District 
Judge by the respondents to the effect 
that the Panchayat had no locus slindi. 
1 he District Judge held that so far as could 
be discovered the Panchayat had no basis 

in Statute Law and he recorded the follow¬ 
ing order :— 

“Under the circumstances I think the best 
course is to accept the appeal, set aside the 
decree of the lower Court and order a re¬ 
trial on an amended plaint in which the 
members of the Panc/iayat shall sue under 

1 Code of Civil Procedure, on 

behalf of the bashindgan deh. Lala Iqbal 
Kai, Subordinate Judge, Batala, should 
thereupon proceed according to law. Stamp 
on appeal to be refunded and other costs 
to be cosls m the case. All the vendors were 
not served for this Court but they are not 
necessary parties to the appeal, the only 
point involved being that of ownership of 
the site in dispute. It is, however, desirable 
that the Subordinate Judge should give 
them the opportunity of appearing at the 

rctri&l* 

Against this order Mohammad Shafi the 

vendee of the disputed site has filed the 
present appeal. 

On behalf of the Panchayat Mr. Nanwan. 
Mai raises the preliminary objection that 
no appeal lies against the order of the 
learned District Judge He points out 
that in this case the suit had not been dis¬ 
posed of on a preliminary point and that 
the District Judge’s order of remand’ 
must, therefore, beheld to have been passed 
in exercise of the inherent powers confer¬ 
red by s. 151 of the Code of Civil Proce¬ 
dure. He cites the Lahore ruling Wisahiv 
Ram V Alwal ( 1 ) which states expressly 
^at there is no appeal provided in the 
0 ml Procedure Code, against an order of 
remand made in exercise of such power 
and not inade under the provisions ofr’ 

23 of 0. XLI of the Code. In reply to this 
objection Mr. Shambhu Nath urges that 
it 18 clear from the fact that the atamn on 
the appeal was refunded that the Distripf 
Judge intended his order to be oL S 

U. I 23 and appeal against which is 
provided for by 0. XLIII, r. 1 (u). 

An order refunding Court-fee when re- 
mand is made can only be passed under 

Jl) 78 lad, Oas. 408| 6 L. L, J. 153; A. I, R, 1924 Lai, 
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e. 13 of the Court Fees Act in a case where 
the remand is made under 0. XLI, r. 23 

f. lpoit, Bengal Nagpur Ky,v. Behaii Lai 
Dutt (2j]. The judgment in Jadab 
Gohinda Sinyh v. Anath Bandha Sahxi (3) is 
authority for holding that an order on 
appeal directing the addition of parties to 
a’Buit and remanding the suit for re-trial 
is an order upon a point which is neces¬ 
sarily preliminary to the proper decision and 
the trial of the suit. The circumstances of 
the present caseappear to me to be analogous 
to those dealt with by that judgment and 
assuming the order appealed against to 
be one passed under the provisions of 
0. XLT,"r. 23, I proceed to dispose of the 
appeal on its merits. 

The objection that the Panchayat had 
no locus standi was pleaded by the delend- 
ants in their written statements but was 
apparently not pressed, for no issue on the 
point was raised. It ought to have been 
obvious from the beginning that the plaint¬ 
iffs who sued through the President of the 
Panchayat weie not suing in their personal 
capacity “panc/ies” but as representa¬ 
tives of the people of Fatehgarh town. 
How the first Court failed to grasp (as ap¬ 
parently it did) the real nature of the suit 
when it came to wriie its judgment is 
difficult to understand. The facts, stated 
in the learned District Judge’s order, that 
the Panchayat was constituted by the 
Deputy Commisaioner in 1912 and has 
since then governed the town, are not 
difiputed. The circumstances are very 
similar to those of the case reported as 
Krishna Boi v. Collector and Government 
Agent, Tanjore (4) and 1 think, that the 
learned District Judge’s order fell within 
the express provisions of O. I, r. 10 of the 
Civil Procedure Code, although that rule 
is not mentioned in his order. 

Finding the order neither illegal nor 
improper but permitted by law and justifi¬ 
ed by the circumstances, I dismiss the 
appeal with costs. 

z. K. Appeal dismissed. 

A. N. A. 

(2) 00 Ind. Gas. 426; 52 C. 783 at p. 787; 20 C. W. 
N. 614; A. I. R. 1925 Cal. 716. 

(3) 5 Ind. Gas. 998; 37 C. 171. 

(4) 30 M. 419; 2 M. L. T.447. 


ALLAHABAD HIGH COURT. 

First Civir, Appeal No. 412 of 1923. 

November 30, 1926. 

Present:—Mr. Justice Lindsay and 
jMr. Justice Sulaiman. 

Lala MADAN LAL and another— 

Appellants 

v^y*sus 

Rai Bahadur Lala JANKI PRASAD 

AND OTHEKS —RE-iPONDENTS. 

Public polic}!—Partnership, illegal —Sitit for parti¬ 
tion of pirtnersliip property, whether maintainable. 

A suit for the partition of the xjroperty of a partner- 
slap, which consists of more than twenty persons an 
is consequently illegal, cannot be maintained. [P* 

50, col. 2.J 

Mewa Ham v. Ram (lopal (1), followed. 

First appeal against the decree of the 
Subordinate Judge, Bulandshahr, dated th© 
l6th July, 1923. 

Dr. S. N. Sen, for the Appellants. 

Dr. K. N. Katju, for the Respondents. 
JUDGMENT.-This is a plaintiffs’ ap¬ 
peal arising out of a suit for partition of a 
ginning factory and press. The plaintiffs 
alleged that they were share-holders in this 
ginning factory and press to the extent of 
5/72. They admitted that this partnership 
had been declared to be invalid inasmuch, 
as it consisted of more than 20 members. 
Nevertheless they asked for the relief men¬ 
tioned above. 

The defendants, who were other members 
of this illegal association, pleaded inter 
alia that the 'suit was not maintainable 
because the partnership was illegal. The 
learned Subordinate Judge has dismissed 
the suit holding that this was a suit by one 
partner against the remaining partners in 
respect of illegal partnership transactions, 
and the plaintiffs could not seek any redrees 
from a Court of Justice. 

The plaintiffs have come up in appeal, 
and on their behalf it is contended that 
there is no bar to the Court granting them 
a relief for the actual partition of the pro¬ 
perty, treating it as belonging to a number 
of co-owners (though more than 20 in num¬ 
ber) and entirely ignoring the existence of 
any alleged partnership. The argument is 
that the Court should not recognize the 
existence of any such partnership, but it 
cannot at the same time ignore that the 
property which exists belongs to a number 
of co-owners including the plaintiffs. This 
question of law has been the subject of 
decision in a recent case, Mewa Ham v. 
Ram Gopal (1). Two learned Judges out 
(1) 97 Ind. Gas. 90; 24 A. L. J. 777; A. L R. 19^ 
AU. 691; 41 A. 735. 
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of three held that a suit brought by some 

1 * £ an illegal association for any 

relief was not maintainable and that the 
well-known rule that where all the parlies 
were equally in fault the law favoured him 
who was actually in possession was applic¬ 
able even to a claim for partition where the 
plaintitY claimed to be in joint possession 
with the defendants. This being the view 
of the majority in the case so recently de¬ 
cided, we cannot go beiiind that expression 
of opinion. 

The learned Counsel for the appellants 
ha? brought to our notice the case of Green¬ 
berg V. Cooperstein (2) in which Tomlin, J., 
remarked that “he does not himself believe 
that the law is so powerless that when 
money is in the hands of persons who have 
received it for application for an illegal 
purpose, it cannot protect the contributors 
or enable them to recover it before it has 
been applied for this illegal purpose;” and 
farther that the case of persons who have 
subscribed money for an illegal purpose, 
who come requiring the agents in whose 
hands it is and who were to apply it for 
that purpose and have not done so, to re¬ 
turn it to them, was different from cases 
where an illegal association was seeking to 
recover money lent by it. The case may 
perhaps be distinguished on the assump¬ 
tion that there the money had not been 
applied for the illegal purpose and was in 
the hands of agents who had received it 
from the plaintiffs. However that may be. 
we are bound by the ruling of our own 
High Court mentioned above. 

, The result, therefore, is that this appeal 
is dismissed with costs. 

z. K. Appeal dismisaed. 

(21 (1926) Oh. 657; 95L.J. Ch. 466. 


L4HORfi HIGH COURT. 

SacoND Civil Appeal No. 12o8 of 1926. 

December 13, 1926. 

Preseni.*—Mr. Justice Zafar Ali. 
GANGA RAM—DepaNDANT—A ppellant 

versus 

HAS9AN 8HAH and <>thbrs—Plaintiffs— 

Respondents. 

Ciimitation Act (IK of 1008}, Sch. /, Arts. 11^2, i.44— 
Waste tanci—Possession folio Ms title—Adverse posses- 
eion—Onus of proof. 

Whard laad U lyias wa3t-3 po33393ion follows title, 
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III a suit for i>o35;^3sion of waste land it is L)r the- «!>■' 
feiulaiit to ])rovo adverse pt).s.sad.''ioii fur nior.'than 12 
years under Art, Itf and not for the plaintllT to prove 
liis p.jssjs.sion within 12 year.s. 

Second appeal from the decree of the 
District Judge, Shahpur at Sargod'i i, dated 
the 4th January, ld2(i, varying that of the 
Sul:-Judge, Fourth Class, Shahpur, dated 
the 16th May, 1025. 

Mr. Aaiar Xatli Monga, for the Appel¬ 
lant. 

Mr. Ghulam Mohi-ud-Din, for the Re¬ 
spondents. 

JUDGMENT.—This was a banna shikni 
or boundary encroachment case. Between 
the plaintiffs’ fields on the east and tlie 
defendant’s garden on the west there is 
afoot-path 4 kai'ans wide and 2 kanals 
in area which belong? to the plaintilfs. 
In the Jamabandi 16i2-13 it was shown 
that the defendant had encroached upon 
the foot-path to tlie extent of half a katial 
and had annexed it to his garden. The 
plaintiffs instituted the present suit on the 
7th June, 1921, for possession of this half 
kanal. The defendant pleaded adverse pos¬ 
session but the trial Court overruled that 
plea and decreed the plaintiffs’ suit. On 
appeal the learned District Judge pro¬ 
ceeded on the erroneous assumption that 
the entry in the Jamabandi 1912-13 related 
only to one-fourth of a kanal and holding 
that the defendant’s possession with regard 
to that quarter had been adverse for over 
12 years dismissed the plaintiffs' suit with 
regard to that quarter. The defendant 
appears in this Court in second appeal 
and his learned Counsel pointing out the 
error into which the learned District Judge 
had fallen argues that the plaintiffs’ claim 
for the reasons assigned by the District 
Judge should have been dismissed with 
regard to the entire half kanal. 

Now, it is quite clear that where land 
is lying waste possession follows title, and 

that as the entire strip of land two/canafs 

in area was lying waste, it must be 
presumed to have been in the posses- 
eion of the plaintiffs its owners till 
it was encroached upon. It was, there¬ 
fore, on the defendant who was the tres¬ 
passer to prove when that encroachment was 

made, and the Article applicable was 
Art. 144 and not Art. 142 of the Indian Limi¬ 
tation Act. The only reliable evidence on 
this point was furnished by the entry in 
the Jamabandi 1912-13 which related to the 
period from Kharif 1912 to 1913 and must 
have been veriEed in 1913 and not before 
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The defendant’s possession could not have 
been presumed to have commenced from 
before July 1912 and as the suit was in¬ 
stituted in June 1921 it was within time. 

Counsel for the plaintiffs-respondents 
urges that though they did not prefer an 
appeal against the order of the District 
Judge, this Court should, by virtue of 
0. XLT, r. 33, restore the decree of the 
trial Court. I am of opinion that this is 
a fit case for interference under the said 
rule and I, therefore, dismiss the appeal 
with costs and restore the decree of the 
trial Court. 

E L. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Secono Civil Appeal No. 1439 of 1921. 

November 18, 192o. 

Pre.ccnh'—Mr. Justice Iqbal Ahmad. 
MOHENDRA DUBE and anothek— 
Defendants—Appellants 

versus 

RAM BHAJAN and otaers—Plaintiffs 

—Respondents. 

Partition, suit jor—Plaintiffs claiming share for 
themselves and some defendants — Procedure. 

Where in a suit for partition the plaintiffs claim 
along with some of the defendants a certain definite 
share in the property in dispute and those defendants 
do not object to that share being assigned to the 
plaintiffs, the share may be assigned to the plaintiffs 
jointly along with the defendants who are entitled to 
such share. 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 13th 
September, 1924. 

Mr. Baleshu'ari Prasad for Mr. 5. K. Das^ 
for the Appellants. 

Mr. A. P. Pande, for the Respondents. 
JUDGMENT* —This is a defendants' 
appeal and arises out of a suit for posses¬ 
sion of a one-third share in certain occu¬ 
pancy holding and for damages. 

The plaintiffs' case was that they were 
entitled to a one-third share in the holding 
and that the remaining two-thirds share 
belonged to defendants Nos. 1 to 7. One 
of the defendants to the suit was Ram Das 
Dube and he alleged in his written state¬ 
ment that he along with the plaintiffs 
was entitled to ’ a one-third share claimed 
by the plaintiffs; in other words he main¬ 
tained that he had a one-ninth share in the 
holding in dispute and that the decree in 
the plaintiffs' favour should be passed 
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“subject to the reservation of his right and 
share.” 

The contesting defendants, who are the 
appellants before me, resisted the suit on 
the ground, that the plaintiffs had no share 
in the holding in dispute and, further the 
plaintiffs not having been in possession 
within 12 years prior to the institution of 
the suit, the suit was time-barred. 

The trial Court dismissed the plaintiffs* 
suit. On appeal by the plaintiffs, the learned 
District Judge remitted certain issues to the 
trial Court for findings thereon. On return 
of those findings the lower Appellate Court 
has held ihat the plaintiffs’ allegation that 
they were the owners of a one third share 
in holding, and had a subsisting right to 
the same, has been proved and on that 
finding ft has passed a decree in the 
plaintiffs’ favour for a one-third share of the 
holding in dispute. 

The only point that has been argued 
before me on behalf of the defendants- 
appeliants in this appeal is that the plaint¬ 
iffs* share was only to the extent of two- 
ninth in the holding and the remaining 
one ninth share with respect to which a 
decree has been passed in the plaintiffs' 
favour belongs to Ram Das Dube, and 
as such the decree in the plaintiffs’ favour 
should have been only with respect to the 
two-ninth share in the holding. In support 
of this contention reliance has been placed 
on the case reported as Rohan Singh v, 
Ahsani Begam {i). It was held in that case 
that when the plaintiffs have a definite 
share in the property in dispute, the decree 
in their favour should be limited to the 
specific share to which they are entitled. 
In my opinion, that case is distinguishable 
from the present case. In the case ofRoha7i 
Singh v. Ahsani Bagam (1) only oneof several 
heirs of a deceased Muhammadan was the 
plaintiff, and her remaining co-heirs were no 
parties to the suit, and, as a matter of fact» 
their whereabouts were not known. In the 
present case Ram Das Dube who was 
entitled to a one-ninth share was a party 
to the suit, and he himself prayed that 
the decree in.the plaintiffs* favour as prayed 
for by the plaintiffs should be passed 
“subject to the reservation of hie right 
and share.” 

Moreover, the point now raised in appeal 
before me was nowhere taken in the written 

statement and this by itself was a justifies* 

* 

(1) 17 Ind. Cas. 469; 10 A, L. J. 516, 
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tion for the lower Appellate Court to over¬ 
rule the point now ursfed before me. 

The learned Couneelfortherespondenthas 
no objection to a modification of the decree 
of the lower Appellate Court to this extent 
that instead of decreeing the plaintiffs’ 
claim as decreed by that Court, I should 
pass a decree for one-third share jointly 
in the plaintiffs’ favour and Ram Das Dube. 
All the parties are before me and I think 
that I must pass a decree that will protect 
the rights of all the persons having an 
interest in the holding in suit. 

The result is that I modify the decree 
of the lower Appellate Court by passing a 
decree for possession of a one-third share 
in the holding in dispute jointly in 
favour of the plaintiffs and Ram Das Dube, 
defendant No 8. As the appeal substantial¬ 
ly fails, the appellants must pay the 
costs of the plaintiffs-respondents in all 
Courts, including in this Court fees on the 
higher scale. 

z. K. Decree modified. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 71 of 1925. 

January 14. 1927. 

Present: —SirShadiLal, Kt., Chief 
Justice, and Mr. Justice Broadway. 
CHANDU LAL and others—Defendants— 

Appellants 

vei'stis 

MUKANDI LA.L and others—Plaintiffs 

—Respondents. 

Hindu Law~Guardianship~Sti>.p'mother, wh<>the.r 
cle jure guay'dian — Mo’lgage by step-mother — Antece¬ 
dent debt. 

A step-mother is not a de jure guardian of her step¬ 
son under Hindu Law. 

Where it is not proved that the step-mother was 
in fact the manager of her step-son’s property or the 
guardian of his person, a mortgage of his property 
effected by her is not a mortgage by a de facto guardian 
and the debt secured by the mortgage cannot be re¬ 
garded an antecedent debt. 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Campbell, dated the 
2nd of February, 1925, 

Mr. Shea Narain, for the Appellants. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT. 

Shadi Lai, C. J.— This is an appeal 
under s. 10 of the Letters Patent against 
the decision of Mr. Justice Campbell 
dated the 2nd February, 1925. The facts 
briefly Are as followei— 


In 1903 oae Musammat Dashodan, widow 
of Telu Mai, mortgaged certain shops to 
Chaadu Lai, etc., for a sum of Rs. 590 
with interest. She professed to have 
acted on her own behalf and on behalf of 
her step-son Mata Ram as his guardian. 
On the 20th of August, 1918, Mata Ram 
executed a mortgage of the said pro¬ 
perty in favour of the same mortgagees. 
The consideration for this mortgage is 
entered as the sum of Rs. 800 due under 
the mortgage of 1905 and a further loan 
of Rs. 100. 

At or about the same time Mata Ram 
executed a document taking the shops on 
lease from the mortgagees. As the rent 
reserved under the lease was not paid, 
the mortgagees sued and obtained a 
decree for possession of the mortgaged pro¬ 
perty. 

The three minor eons of Mata Ram 
then instituted the suit out of which this 
appeal has arisen asking for a declaration 
that Chandu Lai and others were not 
entitled to take possession of the mort¬ 
gaged property under the decree referred 
to above, inasmuch as the said property 
was joint and ancestral. 

It was found that the sum of Rs. 100 
said to have been paid before the Sab- 
Registrar had not been proved to be for 
necessity and the only question before the 
learned Judge in Chambers was whether 
the sum of Rs. 800 could be regarded as an 
antecedent debt. After a careful examina¬ 
tion of the situation Mr. Justice Campbell 
came to the conclusion that it had not 
been proved that Musavimat Dashodan 
had been in fact the manager of her step¬ 
son's estate or the guardian of his person. 
Musammat Dashodan was clearly not Mata 
Ram’s guardian de jure and after giving 
due weight to the arguments addressed 
to us by Mr. Sheo Narain I am of opinion 
that the view taken by the learned Judge 
in Chambers is correct, that the mortgage 
of 1906 was not effected by a de facto 
guardian of the minor Mata Ram. I also 
agree with the learned Judge in Chambers 
in holding that the debt incurred by 
Musammat Dashodan in 1906 cannot be 
regarded as an antecedent debt. 

I, therefore, dismiss this appeal with 
costs. 

Broadway, J.—I concur. 

R. L. Appeal dismissed^ 
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Court in Mullappa v. Matam NagaChetty 
(1). The same view was taken in two 
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MADRAS HIGH COURT. 

Becon’d Civil Appeal No. 605 of 1924. 

November 17, 1926. 

Present: —Mr. Justice Waller. 
YEGNANARAYANA AYYAR, Minor 

AND OTHERS—Defendants—Appellants 

versus 

SUPPAN CHETTY— Plaintiff- 

Respondent. 

Evidence Act (I of 1S72), s. 92, proviso . U )—Oral 
agreement to accept less than vwrtgage amo\(nt in fvll 
discharge of mortgage-debt, whether can be proved. 

An oral agreement by a mortgagee to accept a lesser 
amount than is due on a registered mortgage-deed in 
full discharge of the mortgage cannot be proved under 
B. 02 f4) of the Evidence Act. 

MoUappa v. Matam Maga Chettv Jagannath 
Kashiram v. Shankar Ganpat f4), followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Dindigul, 
in A. S. No. 93 of 1922, preferred against 

that of the Court of the District Miinsif of 
Periyakulam, in 0. S. No. 119J of 1919. 

JUDGMENT. —The appeal raises a 
somewhat difficult question of law. The 
plaintiS owed money to defendant No. 1 who 
was conducting a chit-fund, on a deed of 
mortgage. It is common ground that 
he paid to defendant No. 1 on 5th July 
1919, a sum of Rs. 3,500. His case, short¬ 
ly, is this:—that defendant No. 1 who had 
a decree against' bis father-in-law asked 
him to discharge it and that they eventually 
agreed that the contract rate of interest on 
the mortgage should be reduced and that 
the balance of the above sum of Rs. 3,500 
should be directed to discharging the 
decree, which was to be assigned to the 
plaintiff. An endorsement was made on 
the deed of mortgage to the effect that it 
had been fully discharged by a final pay¬ 
ment of Rs. 1,500 although much more was 
due. Defendant No. 1, however^ failed to 
assign the decree andtheplaintiff according¬ 
ly brought a suit to recover Rs. 1,500 odd, 
which was the amount due on the decree. 
Defendant No. 1 denied the alleged agree¬ 
ment. The trial Court found against the 
agreement and dismissed the suit. The lower 
Appellate Court came to a different con¬ 
clusion on the facts and gave the plaintiff 
a decree for the amount claimed by him. 

It is now argued that the agreement set 
up by the plaintiff to receive a lesser amount 
than was due on the mortgage in full dis¬ 
charge of it cannot be proved under s. 92 G) 
of.the Evidence Act and s. 17 (b) of the 
Registration Act. The argument is support¬ 
ed by the decision of a Full Bench of this 


other cases from this Court, Namagiri 
Lakslnni Ammal v. Srinivasa Aiyangar 
(2) and Chundooru Lakshmona Setty v. 
Duggiseity Chenchuramayya (3) and also in 
a Bombay case, Jagannath Kashiram v. 
Shnnkar Ganpat^ (4). 

Two other decisions have been cited in 
Karampalli Unni Kurup v. Thekku Vittil 
Mnthorakutti (5) and Kattika Bapanamma 
V. Kattika Kristnamma (6) which seem 
to lay down that, though the oral agree¬ 
ment cannot be proved, the actual dis¬ 
charge can. They were referred to and re¬ 
lied on in the argument before the learned 
Judge who decided the case of Jagannath 
Kashiramv. Shankar Ganpat (4) but they 
preferred to follow il/a?/appa v.lMatamNaga 
Chetty (1). I think that that decision is 
conclusive and allow the appeal, dismissing 
the plaintiff’s suit with costs throughout. 

V. N. V. Appeal allowed, 

(11 4RInfl.Cas 1.58; 42 M. 41: 8 L. W. .522; (1918) 
M. W. N, 710; ;!.5 M. L. J. 555; 24 M. L. T. 400. 

^^1 ^7 Inrl r.'i'? 

(it 44 Inrl.'Cas.‘1112:' 34 M. L. J. 79; 7 L. W. 229; 
(191'41 M, W. N. 202. 

(4) 51 Ind. Cas. 089; 44 B. 55; 22 Bom. L. R. 39. 

(5) 26 M. 105. 

(G; 30 M. 231; 17 M. L. J. 30. 


LAHORE HIGH COURT. 

First Civil Appbal No. 1553 of 1922. 

November 23, 1926. 

Present:—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Agha Haidar. 
Musammat J!0— Defendant—Appellant 

versus 

Mtisammat RUKMAN, widow and Legal 
Representative of RAMI MAL deceased 

AND OTHER—DEFENDANTS—RESPONDENTS. 
Hindu Law — Will, construction of—Intention of 
testator—Bequest in favour of two persons—Joint 
tenancy or tenancy-in-common. 

The intention of the testator is a very important 
clement in the construction of a Will, but where the 
language of the Will is clear and unambiguous, the 
question of finding out the intention of the testator 
does not arise and the 55 ill has to be construed accord¬ 
ing to its plain langtiage. [p. 55, col. 2] 

5Vhen a gift or a Will is in favour of two persons 
without any definite specification of the extent of their 
shares, they take as tenants-in-common and not as 
joint tenants, [p. 56. col. l.J 
The principle of joint tenancy is unknown to the 
Hindu Law except in connection with the joint family. 


4 
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First appeal from the decree of the Senior 

Sub-Judge, Delhi, dated the 27th April, 
1922. 

Lila Sarda Ram, R. S., and Mr. Bishan 
Naraiyi, iorthe Appellant. 

Me.ssrs. Jagan Nath Agarwal and Lai 
Chand Malhotra. for the Respondents. 

JUDGMENT. —This appeal arises out 
of a suit brought by the plaintiffs for 
a declaration that the sale made by 
Musammat Jio, defendant No. 1 in favour 
of Mohammad Umar, defendant No. 2 with 
respect to one-half share of certain pro¬ 
perty was without necessity and ineffectual 
against their rierhts as reversioners. They 
admitted that d/usammai Jio hadrightsof 
ownership in the other half of the pro¬ 
perty. Musammat Jio and Muhammad 
Umar, her transferee, pleaded that the 
sale was for necessity and, therefore, the 
plaintiffs had no right to challenge the 
alienation. 

In order to understand the case properly 
we must go back to the year 1891 when a 
widow Musammat Sundar made a Will in 
respect of five shops and one house in 
favour ot Musammat Jio her daughter and 
her son-in-law Ram Saran. Under that 
Will she provided that after her death her 
daughter {Musammat Jio) and her son-in- 
law (Ram Saran) should succeed to the 
entire property detailed in the Will and 
that they were to be the owners of, and 
heirs to the property in every way. Musam¬ 
mat Jio executed two mortgage-deeds 
dated respectively the 11th of May, 1909, 
and the 18th of June, 1909. 

They are in respect of two shops and the 
mortgagee under both these mortgage- 
bonds is one Jainti Parshad. The first 
mortgage was for Rs. 300 and the second 
for Rs. 99. Beth these documents contain¬ 
ed recitals to the effect that money was 
required for the repairs of the shops in¬ 
cluded in the mortgages. In 1913 we come 
to a third mortgage in respect of those 
very two shops for a sum of Rs. 900 in 
favour of the mortgagee, Jainti Parshad. 
This sum of Rs. 9u6 was partly in satisfac¬ 
tion of the two prior mortgage-deeds of 
the year 1909 and also “for the purpose 
of defraying food expenses and effecting 
repairs, etc., to the mortgaged property.” 
“This last mortgage was for possession 
like two previous ones. It must be noted 
that at the time of these three mortgages 
the husband of Musammat Jio, Ram Saran, 
was alive. He died about 15 months be¬ 


fore the filing of the present suit, that is 
to say, some time early in 1920. After his 
deathonthe 18th of August, 1920. Musammat 
Jio executed these two sale-deeds in favour 
of defendant No. 2, Mohammad Umar, 
under which she transferred three shops 
and a half share in the house. 

The total consideration for these two sale- 
deeds is Rs. 8,000. lathe sale-deed relating 
to the three shops there is a recital of 
the mortgage-bond of 1913 in favour of 
Jainti Parshad and it is further mention¬ 
ed that after satisfying the mortgage of 
Jainti Parshad, the purchaser, Mohammad 
Umar, has been put in possession of the 
property as an absolute owner. 

A plaint was filed on behalf of the plaint¬ 
iffs which curiously enough,-'does not bear 
any date. We find a document purport¬ 
ing to be an amended plaint printed at 
page 24 of the paper-book, also without 
a date. In this plaint the plaintiffs claim¬ 
ed as reversioners of Ram Saran, the late 
husband of Musaminat Jio, and, as stated 
above, they said that sale of the property 
in favour of Mohammad Umar was without 
any necessity and was, therefore, not bind¬ 
ing upon them. The Court below has 
decreed the suit of the plaintiffs to the 
extent of only half of the shop, holding 
that under the terms of the Will of the year 
1891 Musammat Jio was the full proprietor 
of half the property, i. e.,half of the house 
and 2^ shops. The sale-deed in favour 
of Mohammad Umar in respect of the three 
shops has been held to be invalid only to 
the extent of half the shop. 

Musammat Jio has come up in appeal 
to this Court and her contention is that 
under the terms of her mother’s Will and, 
according to the intention of the testatrix 
she was entitled to the whole of the pro¬ 
perty left by her mother Musammat Sundar, 
and that the name of her husband was 
more or less a surplusage. This conten¬ 
tion is directly against the clear language 
of the Will of 1891 and cannot be entertain¬ 
ed for a moment. It is true that the inten¬ 
tion of the testator is a very important 
element in the construction of a Will but 
at the same time when the language is 
clear and unambiguous, the question of 
finding out the intention of the testator 
does not arise and the Will has to be con¬ 
strued according to its plain language. 

It was further argued that there was a 
joint tenancy created under the terms of 
the Will of 1891 and that as a consequ- 
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enc3 fn the death of Ram Saran, Miifsam- 
mat Jio became the full owner of the whole 
property by right of survivorship. This 
contention of the appellant is contrary to 
a large volume of case-law on the subject: 
vide. Kishori Dubain v. Mundra Diihain fl), 
Gopi y. Jaldhara (2\ Rampiari v. Krishna 
Piari (3). Bai Diwali v. Patel Bechardas 
(4) and Munni v. Umrao Singh (5). These 
cases in substance lay down that when a 
deed of gift or a Will is in favour of two 
persons without any definite specification 
of the extent of their shares, they take 
as tenants-in-coramon and not as joint 
tenants. In fact the case of Kishori Dubain 
V. Mundra Dubain (1) clearly lays down 
that the principle of joint tenancv is un¬ 
known to the Hindu Law except in connec¬ 
tion with the joint Hindu family. This 

is no force in the conten¬ 
tion of the appellant that Musammat Jio 
on the death of her husband took the whole 
property by survivorship. 

The rest of the judgment is not necessary 
for purposes of this report.—[Efi.] ^ 

T , « '■Appeal dismissed. 

M n L- J- 603. 

(45 2() B. 445; 4 Horn. L. R 102 


PRIVY COUNCIL. 

Appeal from the Patna High Codrt 

November 29, 1926. 

Present .--Lord 8inha, Lord Blanesburgl 

Mr. Ameer Ali and Lord Salvesen 

RAM8 ARAN MANDAR Tnd others- 

Defendants—Appellants 

versus 

MAHABIR SAHTJ —Plaintiff— 

Respondent, 

Cirij Procedure Code (Act V of WOS), O. VI r. 17- 

Amendment of pleadings —i4(7reemcnt by Hindu fath 

-:-bpecific perfoimiance, suit for~Appeal—Claim 

recover earnest money, whether can be enforced anair 
sons. '' 

Plaintiff instituted a suit for specific performance 
^ agreement to sell immoveable property against 
Hindu father and his eons on the allegation that t] 
father had entered into the agreement as the he* 
of the joint family. In the alternative, the plaint 
asked for damages for breach of contract. The si; 
was dismissed by the trial Court and during the ne 

V Dlaintiff to the High Com 
the first defendant died and his sons and grandso 
were substituted m his place as his legal renrese 
tatives. At the hearing of the appeal the cla'im f 
apeeifio performance was abandoned and it was co 
tended on behalf of the plaintiff that he was entith 
to recover the earnest money paid by him w 

Held, that tha abandonment of the claim for epeci 


performance did not alter the suit as framed into an 
action for money had and received, or for the recovery 
of a debt and that the relief claimed could not be 
granted in the suit against the respondents who were 
the sons and grandsons of the original defendant 
No. 1. [p. 58, ool. 1 ] 

It is not permi.^sihle by amendment to change the 
nature of the suit as framed, [itid.] 

Appeal frum the judgment and decree of 
the Patna High Court, dated the 2nd Feb¬ 
ruary, 1924, reversing those of the District 
Judge, Durbhanga. dated the 9th March, 
1921, in Suit No. 835 of 1919. 

Sir G. R. Lowndes, K. C , and Mr. A. Majid^ 
for the Appellants. 

Messrs. L. De Gruyther, K. C., and B. Dube, 
for the Respondent 

JUDGMENT. 

Lord Sinha .—This is an appeal from 
s. judgment and decree, dated the 22nd 
February, 1924, of the High Court of Judi¬ 
cature at Patna, which reversed a judg¬ 
ment and decree, dated 9th March, 1921, 
of the District Judge of Durbhanga and 
made in Suit No. 835 of 1919. 

That suit was instituted by the plaintiff* 
Mahabir Sahu, against six defendants, all 
members of a joint Hindu family, consti¬ 
tuted as shown in the pedigree below:— 

Rftmsaran Mandar Ranglal Mandar a 

defendant No. 1 deceased brother of 

I defendant No. 1 

Narain defendant No. 2 

j cxmmn.i — 

r-1 

Haj Kumar Ram Kumar Thakur Lnchminarain 

defendant defendant Persad defendant 

No. 6. defendant No. 4. 

_ . , No. 3. 

Defendants Nos. 4, 5 and 6 were all 

minors at the time the suit was filed, but 
defendant No. 4 attained majority before 
judgment. Defendant No. 3 died before 
filing any written statement. 

Plaint alleged that Ramsaran (de¬ 
fendant No. 1), as head and karta of the 
above joint family, entered into an agree¬ 
ment with the plaintiff to sell certain 
houses and lands belonging to the said 
family for Rs. 11,000, and on the 20th 
August, 1919, executed an agreement for 
.^ch sale (Ex. 5 ia the case) on receipt of 
Rs. 9,000 as earnest money, “aflSxing a 
stamp with his signature and thumb im¬ 
pression thereon,” and stipulating to exe¬ 
cute and register a regular conveyance with¬ 
in three weeks on receipt of the balance 
of the consideration. Ramsaran failed to 
execute the conveyance though called 
upon to do so, and the plaintiff prayed for 
specific perlormsDos of that agreement on 
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.l)ayinent of Rs, 2,000, or “if for any reason 
a decree for specific performance be not 
possible in the opinion of the Court, 
Rs. 9,000, the principal amount of the earn¬ 
est money, with interest thereon, at Rs. 2 
per month^by way of damages may be award¬ 
ed to the plaintiff against the defendants." 

By his written statement Ramsaran 
denied that he entered into any such agree¬ 
ment, or that he executed the document 
(Ex. 5) as alleged or “received a single 
farthing as earnest money." He asserted 
that it was a false case altogether, put 
forward by one Kisorilal, in the name of 
his father-in-law, the nominal plaintiff, 
with a view wrongfully to obtain the pro¬ 
perties in suit which he had unsuccess¬ 
fully claimed in previous litigation; that 
the value of the properties was at least 
Rg. 21,000, and the story of an agreement 
to sell them for Rs. 11,000 was false and 
fraudulent. 

Written statements were put in, on be¬ 
half of the defendants Nos. 2 and 4, and 
of the minor defendants Nos. 5 and fi, by 
which they also denied the truth of the 
plaintiff’s story and further pleaded that 
even if defendant No. 1 entered into any 
Buch transaction, “he had no right to make 
any contract to execute a sale-deed in 
respect of the said properties, nor were 
these defendants at all benefited by the 
said act." 

The two chief issues raised on these plead¬ 
ings were numbered 4 and 6 respectively 
•in the trial Court, and were as follows : 

Isme No. 4,—Is the letter of agreement, 
dated 20th August, 1919, genuine and for 
consideration? Did the defendant No. (1) 
enter into any agreement for the sale of 
the properties in suit and receive Rs. 9,000 
as earnest money as alleged in the plaint.-* 
Issue No. G.—Are the other defendants 
bound by the agreement entered into by 

defendant No. 1? . . t 

On the fourth issue the District Judge 
held that the agreement (Ex. 5) was not 
proved to be genuine, and that even if 
genuine there was no consideration for the 
flame. 

On the sixth issue he held that the con¬ 
tract was not binding on the other defend¬ 
ants, as the plaint did not allege, nor was 
any evidence adduced by the plaintiff, to 
show that the contract was entered into 
for the benefit of the defendants family, 
or that it was necessary as an act of pru¬ 
dent management. 


The District Judge accordingly dismiss¬ 
ed the suit with costs. 

The plaintiff appealed to the High Court 
of Patna. Pending appeal Ramsaran (de¬ 
fendant No. 1) died, and by an order dated 
49th December, 1922, the cause title was 
amended as follows:— 

Mahabir Sahu—Plaintiff— Appellant 

ve rs us 

Ramsaran Mandar and, after his death 
respondents Nos. 2, 4 and 5 are his heirs 
(i*u/e order, dated 19th December 1922)— 
2, Narayan Mandar; 3, Lachminarain Man¬ 
dar; 4, Raj Kumar Mandar; 5, Ram Kumar 
Mandar (Nos. 4 and minors), through 
Babu Soney Lai Choudhury, defendanfs. 
respondents. 

At the hearing of the appeal in the Hiffh 
Court, Counsel on behalf of the plaintiff 
(appellant) gave up his claim for specihc 
performance, but contended that piaintilT 
was entitled to recover the earnest nionev 
paid (Rs. 9,000), with reasonable interest 

The learned Judges of the High Court 
proceeded upon the view that the onlv 
issue which the Court below had to trv 
was forgery or no forgery. They were of 
opinion that the expert evidence to the 
effect that the thumb-mark on Ex 5 was 
identical with the thumb-mark of defend 
ant No t taken in Court was conclusive’ 
as to the genuineness of the mark and so 
strongly supported the plaintiffs case that 
the improbabilities, contradictions and sus¬ 
picious circumstances relied upon by the 
District Judge were not sufficient to dis 
place the evidence on the plaintiff’s side 
with regard to the execution of the acrer 
ment and the receipt of Rs. 9,000 by* the 
defendant Ramsaran. On this basis the 
High Court set aside the decree of the 
lower Court and decreed that the nlaim 
iff was entitled to Rs. O.OOf) with inter 
est at 1 per cent, per year from 20th 
August, 191U, to date of decree, and at B 
per cent, on decree, as against all the dr 

fendants. 

The learned Judges do not appear to have 
considered either issue No. G or flip 
tricfc Judge’s finding thereupon 

At the hearing of the appeal'before this 
Board there vvas considerable argument at 
the Bar on the question of the^genu^e 
ness of the agreement Ex. 5 and the rL 
ceipt of the Rs. 9,000 as to which the two 
Courts in India have differed. Their I 
ships^are, however, relieved from the neoes 
•ity of pronouncing any opinion on th«a. 
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questions of fact, inasmuch as the decree 
of the High Court cannot be sustained in 
law, even if their conclusions of fact were 
well founded. 

The suit was framed as an ordinary suit 
for specific performance of an agreement, 
with an alternative claim for damages for 
breach thereof, such damages being assess¬ 
ed at Rs. 9,000 (the earnest money paid), 
with interest at 2 per cent, from date of 
agreement to date of realisation. The 
amendment of the cause title in the appeal 
before the High Court on the death of de¬ 
fendant No. 1, above referred to, did not 
alter the nature of the suit. Nor did the 
abandonment of the claim for specific per¬ 
formance at the hearing of that appeal 
alter the suit as framed into an action for 
money had and received, or for the recovery 
of a debt. Even so, the suit was bound 
to be dismissed as against Lachminarain, 
defendant No. 3, who was not an heir of 
Ramsaran, defendant No. 1, and against 
whom the liability of sons and grandsons 
to pay their ancestor’s debts under the 
doctrines of Hindu Law could not be in¬ 
voked. Mr. De Gruyther, on behalf of the 
plaintiff-respondent, conceded that point, 
but relied on that very doctrine in order 
to support the decree as against defendants 
Nos. 2, 5 and G, the son and grandsons of 
defendant No. 1, who are now on the re¬ 
cord in a dual capacity. It was urged by 
Mr, De Gruyther that the decree of the 
High Court should stand, as against de¬ 
fendants Nos. 2, 5 and 6, and the question 
whether they had in their hands any as.sets 
of Ramsaran against which such' decree 
could be enforced might be left to be de¬ 
termined in proceedings for execution of 
that decree; and that, if necessary, the 
plaint might be amended even at this stage, 
under the wide discretionary powers of 
this Board and the somewhat elastic pro¬ 
visions of the Code of Civil Procedure in 
that behalf. 

Their Lordships cannot accede to these 
arguments. It is not permissible by amend¬ 
ment to change the nature of the suit as 
framed ; and even if it were, the defendants 
affected by such amendment must have an 
opportunity to rebut such new cause of 
action, a course which would involve fresh 
written statements and a fresh trial. Their 
Lordships are unable to permit such a 
course at this stage. 

The result is that no decree can be made 

against tho surviving defendants in this 
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suit. The decree of the High Court must 
be set aside and the suit dismissed, with 
costs in all Courts, including the costs of 
this appeal, and their Lordships will humb* 
ly advise His Majesty accordingly, 
z. K. Appeal allowed. 

Solicitors for the Appellants:—Messrs. 
Chapman-Walker and Shepherd. 

Solicitors for the Respondent:—Messrs. 
Pugh & Co, 


LAHORE HIGH COURT. 

Second Civil Appeal No. 952 of 1926. 

October 21,1926. 

Present: —Mr. Justice Jai Lai. 

JAG AT MAL and others—Plaintiffs 

—Appellants 
versus 

KHAZAN CHAND and otheis— 
Defkndants—Respondents. 

Mortgage—Redemption suit—Particulars of mori' 
gage given in plaint, inaccuracy of, effect of — Dis¬ 
missal of suit. 

Where ia a suit for redemption of a mortgage it is 
found that the description of the mortgage, given in 
the plaint, the date of the mortgage, the consideration 
for the mortgage and the area of the mortgaged pro¬ 
perty are all incorrect, the suit is liable to be dis¬ 
missed on the ground that the mortgage set up has 
not been established, [p. 59, col. 1.] 

Second appeal from the decree of the 

District Judge, Gujranwala, dated the Ist 

February, 1926. 

Dr, Gokal Chand Narang, for the Appel¬ 
lants 

Mr. Mukand Lai Puri, ioT the Respond¬ 
ents. 

JUDGMENT. —This second appeal 
arises out of a suit for redemption filed 
^y t^be appellants against the respondents. 
It has been dismissed by the learned Dis¬ 
trict Judge on the ground that the descrip¬ 
tion of the mortgage given in the plaint 
was wrong. The date of the mortgage, 
the consideration and the area were all 
wrong. It was alleged in the plaint that 
y®^^^ before the date of the institution 
or the suit one Jiwan whose successors- 
in-interest the plaintiffs are alleged to be 
mortgaged 139 kanaJs and 10 maHas of land 
for Rs. 300 to Mul Raj, that Mul Raj sold 
hia mortgagee rights to Sain Ditta five 
years later, and that Sain Ditta having 
fimd, the defendants succeeded to his estate. 
The plea of the defendautsi on the other 
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hand, was that there was no such mort¬ 
gage as alleged by the plaintiffs and that 
they were in possession of the land in suit 
as heirs of Jiwan. 

On these pleas an issue was framed, whe¬ 
ther Jiwan mortgaged for Rs. 300 and 
whether Mula sold the mortgagee rights 
to Sain Ditta. At the trial Nihal Chand 
eon of Mul Raj was called as a witness 
by the plaintiffs and he produced a mort¬ 
gage-deed according to which Jiwan mort¬ 
gaged 55 kanals and 15 marlas of land on 
the 23rd of August 18S9 for Rs. 450 to Mul 
Raj- The District Judge has held that 
there was no reliable evidence to show that 
the mortgagee rights were transferred by 
Mul Raj to Sain Ditta. He has also held 
that the existence of the mortgage set out 
in the plaint had not been proved and has, 
therefore, dismissed the suit. 

in my opinion the view of the learned 
Judge is correct specially having regard 
to the fact that in the proceedings taken 
before the Revenue Court for redemption 
under Redemption of Mortgages (Punjab) 
Act, 1913 the existence of the registered 
mortgage-deed for Rs. 459 was brought to 
the notice of the plaintiffs in spite of which 
they gave absolutely wrong details of the 
mortgage. The issue as framed has not 
been established by the plaintiffs and, 
therefore, the District Judge was fully 
justified in dismissing the suit. 

I dismiss this appeal with costs. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

First Civil Appeal No. 316 of 1923. 
November 10, 1926. 

Present;—Sir Cecil Henry Walsh, Kt., 
Acting Chief Justice, Mr. Justice Lindsay, 
Mr. Justice Sulaiman, Mr. Justice 
Dalai, and Mr. Justice Pullan. 
November 15, 1926. 

Present: —Mr. Justice Dalai and Mr. 

Justice Pullan. 

ASKARI PIASAN— JuDGMENT-DBBToa— 

ApPELLiNT 

versus 

JAHA.NGIRI MAL and othebs—Decree- 

Holders—Respondents. 

Civil Procedure Code (Act V of 190S), 0. XXXIV, 
rr. 4, S^Mortgage-suit-rCompromUe decree directing 




^ w ^ r ^ ^ 


, u/ncmer ilQCC- 


piiyiiifilu oy inaiaimints 
sary. 

Where a compromise decree based on a mor[<.n.,e 
provides for tlie payment of the mort-age-monA in 
instnlinents aiul does not provide for mvMnon? ^ 
fixed date iviihin six montL frmn tie< ' leHa;' 

inj; the amount due. 0. XXXIV r 4 nf n- 

cedure Code has no application to the case and'’conir 
queutly It IS unnecossarv to appiv fora /inoi S ^ 
in the terms of r. 5 of the Ordeiv '-p 

1 irst appeal from a decree of the Sub 

dated th^ 

REFERRING ORDER 
Pullan and Dalai, jj.-'in this 
appeal a question arises as to whether thn 
iMpondents' right has abated owinrr tn 
the death of Bilas Rai, who was the original 
decree-holder in a mortgage-suit. The 
decree which ivas passed was a compromise 
decree and allowed for payment of the 
mortgage-money in instalments. Accordinff 
to the view taken by the Allahabad Hi^h 
Court m Jagan Nath Umar v. Nam Ka°an 
Singh (I) the proceedings were not conclud¬ 
ed by that decree but it was necessary to go 
on and obtain a final decree under 0 W\]\t 

r, 5 of the Code of Civil Procedure. If this 

view is followed the present suit must be 
held to have abated as the applicants did 
not have their names put on record within 
three mouths of the death of Bilas Rai Thn 
lower Court has followed a rulin- of 
Calcutta High Court reported as“ Belt 
Singh V. Bicharam Saliu (■>) and certain 
other rulinp both of the Calcutta and the 
Patna High Courts, which appear to be 
in direct conflict with the rniinu of the 
Allahabad High Court to wli.ch ^e jiave 
referred The Patna High Court niutTs 
reported as hhan Chandra Kund„° Ir 

Nilrmti^ AdMcari (3j. Jn view o^thls 

conflict of authority we are of opinion that 
the matter should be referred to a laS 
Bench. AVe, therefore, submit the case^fn 
the Hon ble Acting Chief Justice with a 
request that he will constitute a Bennh r 
the determination of the following ouesti^ 

Wh.th„ in . d'S. “'S 

for payment of mortgage-money in inst^ 

ments, and not on a fi.xed date within • 
months from the date of dX/u" 
amount due, 0. XXXIV, r. 4 applies fna 
is necessary to apply for final leaver unde^ 

^ L. R. 

(2) 1 Ind. Cas. G77: 10 C. L.'j 91 

(.3) 72 Ind. Cas. 1019; A I R 7099 p ♦ 0 -- 

T. 3H; 1 Pat,L. R. 217; 2 Pal. 53S. 
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Mr. U, S. Bajpai, for the Appellant. 

Messrs. P. L. Banerji and K. C. Mital for 
the Respondents. 

JUDGMENT OF THE FULL 

BENCH. 

The question referrea for the opinion 
of the Full Bench of this Court is as 
follows: “Whether in a compromise de¬ 
cree passed for payment of mortgage- 
money in instalments, and not on a fixed 
date within six months from the date of 
declaring the amount due, 0. XXXIV, r. 4 
applies and it is necessary to apply for final 
decree under r. 5?“ We have heard the 
arguments of Counsel in this case and our 
answer to the reference is as follows: Where 
the compromise decree provides for the 
payment of mortgage-money in instalments, 
and does not provide for payment on a 
fixed date within six months from the date 
of declaring the amount due, 0. XXXIV, r. 4 
has no application to the case; and conse¬ 
quently it is unnecessary to apply for a final 
decree in the terms of 0. XXXIV, r 5. 

JUDGMENT OF THE DIVISION 

BENCH. 

Dalai and Pullan, JJ.— The main 
question for decision in this appeal has now 
been.decided by the ruling of a Full Bench 
on the 10th of November, 1926, which held 
that where a compromise decree provides 
for the payment of mortgage-money in 
instalments, and does not provide for pay¬ 
ment on a fixed date within six months 
from the date of declaring the amount due 
0. XXXIV, r. 4 of the Civil Proce¬ 
dure Code has no application to the case, 
and consequently it is unnecessary to apply 
for a final decree in the terms of O. XXXIV 
r. 5. 

Thus, the suit before us was not really an 
application for preparation of a final decree 
but an execution application. Consequently 
there was no question of abatement, and* 
the only point to decide is whether regard¬ 
ed as an execution application this was 
within time. It has been argued before us 
that the terms of the compromise decree 
were not observed by the judgment-debtor 
and that there was actually a non-payment 
■of two instalments on the 15th of November 
1918,and that, therefore, the present applica¬ 
tion which was made on the 14th of Novem¬ 
ber, 1922, was beyond time. But we do not 
find that there has ever been a failure on 
the part of the judgment-debtor to pay two 
^instalments. No doubt the instalment due 
on the 15th of May, 1918, was paid late, that 
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is, on the 19th of May, and the succeeding 
instalment due on the 15th of November, 
1918, was also paid late, namely, on the 23rd 
of December. But at that time only one 
instalment was due because the instalment 
of the 15th of May had been paid and was 
no longer in default. We find, therefore, 
that regarded as an application for execu¬ 
tion the present application was within 
time, and we see no reason to amend the 
decree of the lower Court on a purely 
technical point. 

V e, therefore, dismiss the appeal with 
costs, but as this has been regarded now as 
an appeal in execution costs will be calcu¬ 
lated accordingly. 

2 K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 13y7 or 1923. 

November 3, 1926. 

Present: —Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 

MUHAMMAD BAKHSH and another — 
Plaintiffs—Appellants 

VC VSU3 

SHADI MUHAMMAD and ANOTHER— 
Defendants—Respondents. 

Accounts, suit to recover balance of—Balance stinick 
— Admission—Burden of proof. 

Where a party to a suit admits that a balance 
which contains an acknowledgment that a certain sum 
of .money as due from him was struck by liim the 
burden IS shifted on him to prove the circumstances in 
which he came to execute the balance and to establish 
the fact that it had been induced by fraud or without 
a comprehension of accounts or is the result of trans¬ 
actions which cannot be enforced in a Court of law. 
It IS not necessarj' in such a case for the opposite party 
to prove eiich and every item of the account before the 
striking of the balance, [p. 61, cols. I &. 2.j 

A appeal from the decree of the 

Adaitioual Judge, Lahore, dated the 5th 
March, 1923. 

Messrs. Tirath Ram and Muhammad 
Amin, for Sheikh Qadir, K. B., for 
the Appellants. 

Dr. Shuja-ud-din, for the Respondents. 

JUDGMENT. 

Broadway, J. —The Firm Muhammad 
Bakhsh-Karm Ilahi sued the Firm of Shadi 
Muhamtnad-Muhammad Bakhsh for a sum 
of Ks. 3,259 claiming that that amount was 
due as a result of certain transactions be¬ 
tween the two firms as evidenced by the 
account-books. Subsequent to the filing of 
the suit a sum of Rs. 514 was said to have 
been paid by the defendant firm to the 
plaintiff firm and oonaaquently the actual 
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amount claimed was Rs. The 

parties are Khojas ot Kasur ia the District 
of Lahore and are related to each other. 
One of the defendants is an. ancle of one 
of the plaintilTs. The entries in the ac¬ 
count-books of the plaintiffs are mainly in 
the handwriting of the defendant Muham¬ 
mad Bakh&h who is the uncle. There 
are two or three balances struck, some 
signed by both the defendants, the last one 
being written by Muhammad Bakhsh and 
signed by Shadi Muhammad. The Courts 
below dismissed the plaintiffs’ suit on the 
ground that the onus of proving the correct¬ 
ness of the accounts had not been discharg¬ 
ed by the plaintiffs. 

With regard to the first balance of 
Rs. 1,811-G-O, while it was admitted that 
the defendants had struck this balance, 
the Courts below held that it was necessary 
for the plaintiff firm to prove each and 
every item of that account before the 
striking of the balance. In doing so the 
learned Courts have lost sight of ihe prin¬ 
ciple laid down by a Full Bench of this 
Court in Bam Chani v. Chhunun Mai (1), 
where it was held that “where an unregister¬ 
ed document, the execution of which is 
admitted or proved, contains an admission 
of the payment of the consideration, the 
onus lies on the person executing the 
document to prove that what he himself 
admitted to be true was, as a matter of 
fact, false and that he did not receive the 
consideration." In this case all the former 
decisions of this Court as well as authorities 
from other High Courts were considered 
and carefully weighed. Admittedly this 
balance of Rs. l,841-6-0 was struck by the 
defendants and signed by both of them. 
Xn it that amount is acknowleged as due 
to the plaintiff firm. All that the plaintiff 
firm was called upon to do was to prove 
that this balance had, as a matter of fact, 
been struck by the defendants. This they 
have admittedly done. It was then for the 
defendants to prove the circumstances in 
which they came to execute that balance 
and to establish the fact that it had been 
induced by fraud or without a proper 
comprehension of the accounts, etc. 

The next item for consideration is one of 
Es. 1,867-1-9. This is signed by both the 
defendants and they acknowledged the fact 
that this amount is due on account of losses 
in connection with certain cotton transac- 

(1) 88 Ind, Cas. 301; 6 L. 470; 2G P. L. R, 369; 2 h. 
0» 85; A, I. R. 1925 Lah. 471; 7 L. L. J. 306, 


tions. This item has been disallowed by 
the Courts below on the ground that there 
was no proof of the actual delivery of 
the cotton. Here again the principle re¬ 
ferred to above has been entirely lost sight 
of. Both the defendants having admitted 
in writing that this amount was due on 
account of losses incurred in connection 
with dealing in cotton it was for them to 
establish that the transaction was a badni 
one or one which could not be enforced in 
a Court of law and that, therefore, they 
were not liable to pay that amount, their 
admission notwithstanding. It has been 
urged by Dr. Shuja-ud din for the respond¬ 
ent firm that the suit was one on a balance 
and that it was not maintainable. An 
examination of the plaint shows beyond 
question that the suit is not one on a 
balance. It is clearly a suit for the pay¬ 
ment of money due as a balance result¬ 
ing out of certain dealings which had ex¬ 
tended over a definite and stated period. 
The balances struck have been referred to 
merely as pieces of evidence in the case. 
This view is supported by the authorities 
cited by Dr. Shuja-ud-din which need no 
discussion. He then asked that the case 
should be remanded in order that the de- 
fendants-respondents should be given an 
opportunity to produce evidence rebutting 
the presumptions arising out of their ad¬ 
missions. It appears that issues have been 
correctly settled, parties have throughout 
been fully aware of what they had to 
prove and if the defendant firm lost sight 
of the fact that the onus of rebutting the 
plaintiffs’ evidence was on them that is 
not, in my opinion, a sufficient ground to 
remand the case in order that they might 
have a second opportunity of rebutting the 
plaintiffs’ evidence. In my judgment, the 
decision of the Courts below is erroneous 
owing to the fact that they have taken a 
wrong view on the question of the onus in 
this case. 

I would, therefore, accept the appeal and 
grant the plaintiffs a decree for the amount 
claimed with costs throughout, 

Zafar All, J.—I concur. 

Appeal accepted^ 


■ 
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ALLAHABAD HIGH COURT. 

MisciiLLAM-ors CASh No. :U0oF I'JI'4. 

November 18, h)2i), 

Prc'Cnt: — Mr. Ju.stice Mukerji. 

In the m.i/'cr or ALLAHABAD UNION 
BANK, Ltd. (In Liuutdatiox) 

JAGESHAR PRASAD SMEKUL. 

<i}id cu^’tou'cy — Mon^y tlepo.<iti^d vith lUnih to 
he lent "Ut on sevui'itij — Oi.p‘iiiilv)\ ivluthci' ^ccored 
creditor. 

•/. liRvin" Some money to spnre for inveslin" in lonus 
handed over the money to a ihmk :*n<l received n note- 
book in which it Avas stated that the money was for 
saf'* cu»tod\. Asa matter of a^reeiuent and rracli-.a', 
however, •/. used to secure horrowers who wiaild' 
a^ree to pledge ornaments by way of security. Tlie 
borrower was taken by J. tf> tlio manager of the Ihiiik 
the ornaments wore kept by wav of" security, and 
money was advanced on interc.st out of wliich a’ccriain 
share A\as patd to J. Xo nmm'y of .f, used to be h ut 
out by the Bank without the eecirityof ornaments. 
Wlieiiaman came to redeem liis ornaments •/. used 
to go to the Bank with lam and the ornaments Avcie 
released on payment : 

Held, tluit J. occupied the position of a secured 
creditor of the Bank. 

Mr. H. K. Mukerji, (Liquidator), appeared 
in persoQ, for the Bank. 

J^o^shar Prasad 
Hhukul states that the nature of the trans¬ 
action between him and the Bank was like 
this, Jageshar Prasad having some money 
to spare for investing in loans he handed 
over the money to the Union Bank and 
received a note-book in which it was stated 
that the money was for safe custody. As 
a matter of agreement and practice, how¬ 
ever, Mr. Jageshar Prasad used to secure 
borrowers who would agree to pledge orna¬ 
ments by way of security. The borrower 
was taken by Jageshar Prasad to the Mana¬ 
ger of the Bank or he would go to the 
Manager of the Bank with a note from Mr. 
Jageshar Prasad. The ornament was kept 
by the Bank by way of security and money 
was advanced on an interest of 12 per cent, 
per annum. Out of this interest Jageshar 
Prasad used to get 9 per cent, and the 
Bank 3 per cent. No money of Jageshar 
Prasad used to be lent out by the Bank 

without any security of ornaments. Simi¬ 
larly when a man came to redeem his 
ornaments he would either take Jageshar 
Prasad to the Bank or take a note of his 
to the Manager of the Bank and on paj^- 
ment the ornament would be released 

Mr. Harendra Krishna Mukerji, Official 
Liquidator, states that this is a correct re¬ 
presentation of the transaction. Mr Jage- 
phar Prasad and Mr. Mukerji are also agreed 


AJAGAR HaZAR SaHKB V. CHRDALiVADA ANNAMMAH. [100 I. 0. 1927]' 


that ia the pass-book given to Mr. Shukul’ 
the book numbers of transactions by which 
money was lent on security of ornaments 
used to be noted and afterwards a slip of 
paper used to be given to Mr. Jageshar 
Prasad on which were entered the par¬ 
ticulars of the transactions of the loans 
entered into on his behalf by the Bank. 

The question under the circumstances is 
whether iMr. Shukul is to be treated as a 
secured creditor or whether he should rank 
as an ordinary creditor of the Bank. 

No Counsel appears for Jageshar Prasad 
and I have heard Mr. Harendra Krishna 
Mukerji on behalf of the Bank. 

In my opinion ^Mr. Shukul is in the 
position of a secured creditor. The rea¬ 
sons are these. His money was not at 
the disposal of the Bank like that of any 
other customer. Jageshar Prasad's money 
was always secured on a pledge of oina- 
ments and the transactions were all enter¬ 
ed into with the consent and approval of 
Mr. Shukul. It is true that the ornameuta 
over which the money of Mr. Shukul was 
secured did not belong to the Bank. But 
if we look into the spirit of the transac¬ 
tion we see that Jageshar Prasad had the 
security of ornaments and he could never 
lose his money so long as the ornaments 
were available. It is common ground that 
Kedar Nath eventually disposed of the 
ornaments in a way detrimental to the 
interest of Mr. Shukul but that does not 
make any difference in principle. Kedar a 
act was m breach of confidence. 

^ Holding as I do that Mr. Jageshar Prasad 
18 a secured creditor I direct that he shall 

Counsel is appearing 
and, therefore, there is no order as to costs. 

Order accordingly. 


MADRAS HIGH COURT. 

faEcoND Civil Appeal No. 1(529 of 1923. 

May 4, 1926. 

A T Justice Devadoss. 

AJAGAR HAZAR 8AHEB and others— 
Defendants—Appellants 

versus 

CHEDALAVADA ANNAMMAH and 

OTH BR S PlaINTJ FFS—RESPONDENTS. 

P^^Gip-Onerous gift—Dischargi 
% ^aintenaTice of donor by d<mtt---Gift 

whether revocahlt-^Gift to non-Uuhammadan--UuhJny 
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Tiiadaii Law, whether applicable—Delireni of pcsses* 
sion, necessity of—(Jijt of equity of rcilemption, calid- 
ity of. 

A gift by a Muhammad-m on acooimt of natural 
love and affection is revocable. Hut, wliere the gift 
is burdened with soinellung to be done by tlie donee, 
and if the donee does that which is required by the 
donor to be done, the gift becomes irrevocable, [r* 
64. col. 1] 

Casamally Jairajbhoy v. Currimbhoy iLbrahim (1), 
followed. 

Where a donee was directed under a deed of gift to 
pay off the debts of the donor and look after and main¬ 
tain the donor and at least for 10 or 12 years the donee 
so looked after him attending to his creature com¬ 
forts and maintaining him, and also paid off the debts 
as required, the gift cannot be revoked by the 
donor. It is immaterial that the debts were paid 
out of the property gifted by the donor himself, 
[p. 64, cols. 1 & 2.J 

Where a gift is made by a Muhammadan, the mere 
fact that the donee is a person belonging to a differ¬ 
ent psr.suasion, by itself, is not sufficient, to take the 
gift out of tlie ordinary incidents of tlie Muhammadan 
Law relating to gifts, [p. Go, col. 1.] 


Under the Muhammadan Law delivery of possession 
is necessary in order to make a gift valid. Jiy posses¬ 
sion in this connection is meant sucii posses.sion as 
the nature of the subject of the gift is capable of and 
the question, whether there has been a complete deli¬ 
very or not in a particular case is a question of fact 
to be determined with regard to the intention and 
the contract of the parties and the nature of the pro¬ 
perty concerned in each case. It is not necessary in 
every case that the donor should formally depart ficm 
the premises forming the subject of the gift and that 
there should be a formal entry on the part of the 
donee, [p. 65, ools. 1& 2; p. 66, col. 2 ] 

If the intention of the donor is clear that the donee 
should have possession of the property, the mere fact 
that the donor happened to live in the house which 
was the subject of the gift is not sufficient to make 
the possession of the house that of the donor, [p-65, 
col. 2.] 

Mandy Abdul Rahim Saheb v. Hussain Saheb f6), 
Alla Pichai Tharaganar v. Mahoviad Mohideen Thara- 


yana?’(7^, relied on. 

A gift of the equity of redemption by a Muham¬ 
madan is valid in Muhammadan Law, where the 
donee himself redeems the property, [ibid.] 

A deed of gift must be looked at as a whole. The 
fact that some of the items of gift constitute the 
equity of redemption in certain properties does not 
efieot the validity of the gift, where delivery of posses¬ 
sion is made to the donee in respect of the other items 
and redemption is effected in re 82 )ect of the equity of 
redemption by the donee himself, [p-66, col. 2,] 

Chandsaheb Kashim Sahtb v. Gangabai Vishnu (11), 
Hashimbi Yakubsaheb Beg v. Ajamatbi Haktumsaheb 
(13), relied on. 

tiecond appeal against the decree of the 
District Court, Nellore, in A. 8. No. 78 of 
1922, preferred against that of the Court of 
the Additional District Munsif, Nellore, 
in 0.8. No. 311 of 1919 (0. 8. No. 631 of 
1918, Principal District Munsif’s Court, 

Nellore). ^ ^ 

Mr. P. Chenchiahf for the Appellants. 

Mr. B. Somayya, for the Respondents. 


JUDGMENT —The first point raised by 
Mr._Chencbiah for the appellants is that the 
plaiutilT had parted with her right to the 
property under Ex. II and, the>efore, she 
had no right to bring the suit. This point 
was not specifically raised in the first Court 
but was raised in a way in the grounds of 
appeal to the lower Appellate Court. The 
learned District Judge held that the a})pel- 
lants were not entitled to laise this point 
in appeal as they did not put forward this 
casein the lower Court. The defendants 
did not rely upon want of title in the plaint¬ 
iff in their defence to the suit. During the 
examination of the witnesses this point was 
brought out and the plaintiff was asked 
whether she had executed Ex. II to which 
she replied she did and that it did not take 
effect. It is not proper for the appellants 
now to raise this contention at this stage, 
for that would depend upon facts which 
should have been proved in the Court of 
first instance. Granting that Ex. II was 
executed by the plaintiff with the intention 
to convey title, yet, inasmuch as she con¬ 
tinued to be in possession of the property 
till 191^, when she complained of trespass 
by the defendants Nos. 1 to Sin this suit, 
it cannot be said that the suit is unsustain¬ 
able, for she is entitled to bring the suit 
merely on a possessory title and the defend¬ 
ants Nos. 1 to 3 who were only trespassers 
could not plead the title of the true owner 
and the other defendants are persons who 
obstructed the delivery of possession and, 
therefore, 1 hold that the suit is not in¬ 
competent by virtue of the execution of Ex. 
II. The plaintiff’s contention, no doubt, was 
that it was a nominal transaction and was 
never given effect to. Defendant’s own 
witness D. W. No. 2 says that the docu¬ 
ment was not acted upon. I, therefore 
disallow this contention. * 

The next point urged is that Ex. B, the 

deed under which the plaintiff got a gift 
of the property from a Muhammadan, was 
only a deed of management and, therefore, 
the plaintiff is not entitled to the property. 
From the recitals in Ex. B it is quite clear 
that the donor did intend that the donee 
should have full title to the property and 
that the property should be hers and not the 
donor’s. Under Ex. B the donor stipulated 
that the donee should protect him during 
his lifetime and maintain him and the re¬ 
cital in the document is that she is to have 

absolute right over the property subject to 
her maintaining him, This contention ii 
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not seriously pressed and it is not sustain¬ 
able. 


The most important contention in the 
case is that a gift under the Muhammadan 
La.v is always revocable and that the donor 
in this case revoked the gift bv a document 
Ex. IV nearly S years afler the date of Ex. 
B. A very elaborate and learned argument 
■was addressed to me on this point by Mr. 
Chenchiah. The principle deducible'from 
the authorities is that if the gift is one 
made by a Muhammadan on account of 
natural love and aiiection he may revoke it. 
But, where the gift is burdened with some¬ 
thing to be done by the donee, and if the 
donee does that which is required by the 
dondr to be done, the gift becomes ir¬ 
revocable. In this case thedoneeiwas asked 
to pay off the debts and look after the donor 
and maintain him and the evidence is that 
at least for 10 or 12 years the plaintiffs 
looked after him attending to his creature 

comforts and maintaining him. It is also 

in evidence that she was able to pay off his 
debts. In these circumstances, the ques¬ 
tion is whether the gift is revocable or 
irrevocable. Mr. Ameer Ali in his book on 
Muhammadan Law, Vol. I, page 1G5, dis¬ 
cusses the question and observes: “ Where 
the condition has not that effect, where it 
forms in fact, the consideration for the grant 
and the gift is made on the express stipula¬ 
tion that the donee should do something or 
abstain from doing something or should 
give something in return for the gift, the 

contract is valid in its entirety. For ex¬ 
ample, if A were to convey B a property in 
consideration of B maintaining him during 
his lifetime or paying him. and after his 
death to his heirs, a fixed allowance, there 
is absolutely nothing illegal in the contract 
as the condition does not make the contract 
nugatory ; and if the grantee obtains poa- 
eession of the property upon that contract, 
the grantor or his heirs would have the 
right to enforce the performance of the 
covenant relating to the consideration 
a^jainst the grantee and all persons deriving 
title under him.*' In this case the grantor 
purported to cancel the gift by a document 
Ex. Ill, dated 2ist April, 1908. In that, 
he did not specifically complain that he was 
, not maintained, and by another document 
dated 30th September, 1908,he cancelled the 
Bo^called canoellation deed, and by Ex. IV 
dated 3rd August, 1912, he purported finally 
io cancel the gift deed. The question is 
'tile plaiotifl act Up to the terma of the 
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gift deed Lx. B? If so the gift became 
irrevocable and the donor was not justified 
after the donee had fulfilled her part of the 
contract in revoking the gift made by him 

m consideration of the donee looking after 

him and attending to his creature comforts 
and maintaining him. In this view, 1 do 
not think it necessary to consider in detail 
the various cases quoted by Mr. Chenchiah 
as well as by Mr. Somayya. 

With regard to payment of debts the 
contention of Mr. Chenchiah is that they 
were paid out of the property gifted to the 
plaintiff. Whether that was so or not and 
wnether as contended by Mr. tJomayya the 
plaintiff put in her own funds for the pur¬ 
pose of discharging the debts is immaterial, 
she was asked to discharge the debts ana 
she did what she was required to do. It 
IS immaterial wherefrom the fund came, 
for it was not stipulated that she should 

separate property. 

\Vith regard to the general powei ol a 
Muhammadan to revoke a gift, Beaman, J., 

j Jo-ivdjbhoy v. Currtvibhoy 

J^brahim {1) observes: "Jt is true that this 

like everything else in the 
Muhammadan Law which has yet come under 
my analysis, is open to innumerable ex¬ 
ceptions many of which appear to conflict 
in principle with the main rule.” And 
fulfilment of one of the terms of the gift 
deed by the donee brings the case wimin 
one of the exceptions to the general rule’ 
see Abirjan Bewa v. Sheikh Kabil (21. 

Somayya that when 
the gift 18 made by a Muhammadan to a 
follower of another persuasion, the Muham¬ 
madan Law relating to gifts is not applic¬ 
able to such a case, and he relies upon a 

pas^geinMr Tyabji’s book on Principles 

tL™ 354 at page 388. 

writer lays down;— 

Where a Mussalman makes a gift to a 
donee who IS governed by a law of property 

other than Muhammadan Law the subject of 

fnn not continue to be subject to the 

incidents of Muhammadan Law after the 
completion of the gift." He relies upon 
three cases m support of this position; if 
toe learned author meant to say that toe 

Muhammadan makes a gift to a 
non-Muhammadan the ordinary prtociples 
governing gifts by Muhammadans do not 
apply to such a gift, I am not prepared to 

L. E. 717!“‘‘- at p. 248; 13 Bom. 

(s) 54 iid. Cae. 543. 
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hold that the authorities relied upon by him 
do support him. After the gift ‘takes 
effect and the donee gets possession of the 
property given, the law that governs the 
devolution of the property would be the 
personal law of the donee, but 1 am not 
prepared to hold at this stage that the mere 
fact that the donee is a person belonging to 
a different persuasion, by itself, is sufficient 
to take the gift out of llie ordinar}" in¬ 
cidents of the Muhammadan Law relating 
to gifts. 

The next contention urged by Mr. Chen- 
chiah is that no possession was given in 
this case and, therefore, the gift did not 
become a valid gift. No doubt, under the 
Muhammadan Law delivery of possession is 
necessary in order to make a gift valid. In 
this case the evidence is that the plaintiff 
was living with the donor for a number of 
years and she was, no doubt, his mistress. 
She was a manned woman with children 
and she evidently forsook her husband and 
children and lived with a Muhammadan who 
was an old man in consideration of his 
giving something to her and after she lived 
with him for a number of years he made a 
gift of his property to her. After making 
the gift he, no doubt, lived with her in the 
house. Mr. Chenchiah’s argument is that 
inasmuch as he lived with her, it must be 
held that he did not deliver possession to 
her. We have to see what the intention of 
the donor is. From Ex. B it is quite clear 
that he divested himself of all his property 
and that he wanted to be maintained by 
the plaintiff. That being so, can it be 
reasonably contended that his mere living 
in the house meant that she had no posses¬ 
sion of the house? When a man makes a gift 
of property to a near relation who is living 
with him the mere fact that he happens to 
live with him after the gift is made is not a 
sufficient circumstance to hold that posses¬ 
sion did not pass. Each case would depend 
upon its circumstances, If the intention of 
the donor is clear that the donee should have 
possession of the property, the mere fact 
that the donor happens to live after the 
date of the gift with the donee in the house 
which is the subject of the gift would not 
by itself entitle the Court to hold that pos¬ 
session had not passed and that possession 
remained with the donor. As I have said, 
from the facts of this case and from the 
nature of Ex. B, and from the subsequent 
documents to which the donor was a party 
'•uch as Exe. Ill and F, possessipfl of thP 
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house as uell as other properties vas given 
to ttie plaintiff and she continued to be in 
possession and pMtah for the lands was 
tiansferred iniier name. From the evi.Jence 
it IS clear that she collected and took tJie 
produce to-the house. In this view of the 
facts It 13 not necessary to consider in 

detail the cases quoted on botli sides. Mr 

Chenchiah rehes upon Bova Saib v. Mahom¬ 
ed (3) and l ahaniUah Sahib v. Boyapati 
iVoga7/ya (f), as supporting his contention. 
laBavdSaib v. Mahomed (3j the gift w^s 
by a woman to her nephew and it was held 
that the mere fact that a gift was made by 

a registered instrument would not make it 
valid In /vandflt/i, Veettil Bavi v. Musaliam 

eettiL Pakrukutti (5) a Muhammadan 
mother gave to her daughter house and lands 
and put her in possession of the lands and 
got the name changed in the register. It 
was held that the mere fact that the mother 
continued to reside with her daughter was 
not sufficient to constitute a non-delivery 
of pnssefsion so as to invalidate the gift. 

o I r Rahiman Saheb v. Hussain 

baheb {6) it was held that the question whe¬ 
ther there has been a completedelivery ornot 
in a particular case is a question of fact to be 
determined with regard to the intention 
and contract of the parties and the nature 
of the property concerned in each case. It 
is not necessary in every case that the 
donor should formally depart from the pre- 
mises which is the subject of the gift 
and that there should be a formal entry 
on the part of the donee. In Alla Pichai 
Tharaganar v. Mahomed Moideen Tharaqa- 
nar (i) it was held the mere fact that the 
donor happened to live in the house which 
was the subject of the gift would not be 
sutncient to make the possession of the 
house that of the donor. 

The next contention is that there cannot 

beagift of the equity of redemption, as 
for a ^hd gift by a Muhammadan there 
must be actual and physical delivery of 
possession of the property which is the 
subject of the gift. A mortgagor out of 
possession cannot deliver possession to the 
donee. In this case only two items (land 

possession of the donor. 
With regard to possession of these two 

^3) 19 M. 343; 6 Ind. Dec. (n* a ) 944 
W 30 M. .519; 17M.L.,I 592. 

(5; 30 M. 305; 2 AI. L T. 160 
^^(6) 16Ii,d.Cas. 616; 23 M. L. J, 734; 12 M, L. T. 

(7) 23 Ind. Oas. 520; Is JI. L. T. 2t0, 



AJAOAR HaZRA SAIIEB V, CoEDALVaDA ANNAMMaS. [lOO 1. 0. l9zi] 


itemp^ it is urged that it was not possible 
for the douor to give possession because the 
Triortga::ee \v;i 3 in possession and, therefore, 
the gift'ii<l not take elTecfc with regard to 
them. In /*'.//.■(/' KifnarMuhamed Rowilier 
V. Kand'i^'nwiiiy KulatJiu Vandan(6), Abdur 
Rahim. J., ol)serves at page 130*: “It is, how¬ 
ever, to be observed that so far as the text 
already referred to is concerned, its require- 
rnent would be satisfied if such possession is 
given to the donee as the nature of the 
subject of the gift admits of " Where the es¬ 
tate is gifted \)y a Muhammadanand it is not 
possible to give physical possession, if the 
donee is allowed to collect the rents and pro¬ 
fits, that would be sufficient delivery of pos¬ 
session under the Muhammadan Law. It was 
held by the Privy Council in Mitharrunad 
Mumtiz Ahmcnl v. Zubaida Jan (9) that the 
land in the possession of the tenants could 
be the subject of a valid gift and all that is 
required by the donor in order to perfect 
the gift is to give such possession as the 
properly is capable of. if the property is 
in the possession of tenants and if the 
donee is unable to receive the rents and 
profits of the property even then the gift 
would be good ; and in the case of a mort¬ 
gage when the term expires or when the 
time for redemption accrues, if the proper¬ 
ty is redeemed by the donee I think that 
would be sufficient in order to validate the 
gift under the Muhammadan Law. In this 
case there is evidence that the plaintiff re¬ 
deemed the property before 1908. In Tara 
Frasanna Sen v. Shaudi Bibi (10) a Muham¬ 
madan mortgaged some of the lands to a 
third person putting the mortgagee in 
possession and while the mortgagee was in 
possession he made an oral girt to a person 
and got that person's name recorded in the 
Settlement Record, and also put him in 
physical possession of one of the properties 
namely, the homestead. A Bench of the 
Calcutta High Court held that the gift was 
valid in law and that in order to properly 

appreciate the judicial idea of gift as con¬ 
ceived by Muhammadan Jurists, it is to bfl 
borne in mind that the gift is considered 
a class of contract but as it is a voluntary 
contract without consideration, it is nni 
enforceable unless accompanied by posses* 

T i; a-sL'ss ’'“■s. 

® C. J. 433; 6 Inc 

(10^ 62 lud. Cas. 4S1; 25 C W N 761- An n co a 
R. 1922 Cal. 422. 49 C. 68; A 

•page ol 35 M.— 


of right to the property becomes complete. 
By possession in connection with the law 
of gift is meant such possession as the 
nature of the subject of the gift is cap¬ 
able of. 

A further argument is put forward by 
Mr. Somayya to meet this contention, name¬ 
ly, that when one of several items are de¬ 
livered the whole gift becomes valid. The 
answer to that by Mr. Chenchiah is that 
the Court must distinguish between that 
portion of the gift which is valid and the 
portion of the gift which cannot be valid 
under Muhammadan Law. But in all these 
cases the Court should take such a view 
as would be consonant with the condi¬ 
tion and state of society existing. Where 
a person makes gift of certain items some 
of which he cannot at once deliver into 
the hands of the donee, it would not be 
right to hold that the whole gift is invalid 
or that portion of gift relating to the pro¬ 
perty which could not be delivered into 
the bands of the donee is invalid. It would 
be against the. clear intention of the donor 
to declare that a portion of the gift is in¬ 
valid when he intended that the whole of it 
should be valid. I think this is the prin¬ 
ciple of the recent decisions of the Bombay 
High Court in Ckandsaheb Kashimsaheb 
V. Gangabai Vishnu (11), where it was held 
that the deed of gift must be looked at as 
a whole, and that so viewed the gift of 
the equity of redemption coupled with the 
completed gift of the remaining lands was a 
valid gift in law. In that case a Muham¬ 
madan female who owned five lands made a 
gift of them to the plaintiff’s father. At the 
date of the gift she had possession of only 
two lands and a moiety of the third land. 
These were immediately put in possession 
of the donee. The remaining lands had 
been mortgaged by her to the defendants 
who retained their possession under the 
mortgage. The same view was held in 
Mohammad Abdul Ghani Khan v. Fakir 
Jahan Begam (12). In Hashimbi Yakubsahib 
Beg V. Ajmatbi Maktumsaheb (13) the donee 
got possession of one item through the mort¬ 
gagee after the donor's death. But ha 
was given possession of the other items of 


(11) 64 Ind. Cas. 21; 45 B. 1026; 23 Bom. L.R. 563. 
US) 68 Ind. Cas. 254; 44 A. 301; 25 O. 0. 95; 31 H. 
L. T.21; 9 0. h. J. 369; 43 M. L. J. 453; 24 Bom. L. R. 
12b8; 27 (j. W. N. 53; A. I. K. 1922 P. C. 281; 20 A. L. 
J. 994; 37 C. L. J. 1; 49 I. A. 195 (P. C.l. 

^ (13; 80 Ind. Cas. 208; 48 B. 396; 26 Bom. L. R. 337j 
A. I. R. 1926 Bom. 410. 
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property on the date or soon after the date 
of the gift. It was held that the gift of 
all the items is valid including that over 
Which there was mortgage at the time 
or the gift and which was redeemed after 
the donor’s death. In this case the redemp- 
tion w'as in tiie lifetime of the donor and 
1 think the principle of these decisions is 
applicable to the present case and, there¬ 
fore, this contention on behalf of the 
appellants must fail. 

In the result the appeal fails and is dis¬ 
missed with costs. 

Appeal dismissed. 
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LAHORE HIGH COURT. 

Miscellaneous Civil Case No. 485 of 192u. 

December 14, 1926. 

Present' —Mr. Justice Jai Lai. 

PAHLAD RAI— Defendant — 

Petitioner 

versus 

SHIV RAM AND OTHERS—Plaintiffs — 

Respondents. 

Civil Procedure Code (.4ct V of lOOS), s. 22 — Juris- 
diction, question of, decided against defendant — Trans¬ 
fer application by defendant, whether barred — Plaint- 
iff's right to choose iorain—Balance of convenience, 
meaning of. 

Section. 22, Civil Procedure Code, does not absolute¬ 
ly bar an application for transfer by the defendant 
where he has objected to the jurisdiction of the Court 
and gono to trial on that issue alone and has linally 
failed. But, where the application is merely an attempt 
to get an order from the Court which would enable the 
petitioner to evade the question of jurisdiction decid¬ 
ed against him, the transfer of the case will not be 
allowed, [p. 69, col. 2.] 

National Engineering Co., Karachi v. Rattan Engi¬ 
neering Co., Lahore (1), distinguished. 

Firm Beharibal-Kanhaya Lai v. Oficial Receiver, 
Insolvents'Estates, Lahore (2), explained and followed. 

It is the right of the plaintiff to choose the Court in 
which to institute the suit and the Court should not 
interfere with this right except on very strong 
grounds. In considering the question of balance of 
Convenience for purposes of transfer, it is not the con¬ 
venience of the defendant only that has to be con¬ 
sidered; but the convenience of the plaintiff deserves 
primary consideration, [ibid.] 

Petition, under s. Civil Procedure 
Code, for transfer of the Suit No. 24 of 
l92L pending in the Court of the Senior 
Subordinate Judge, Ludhiana, to the Court 
competent to try the same in Burma. 

ORDER. ^ ^ ^ 

Jal Lalf J«— {November 30, 1926 ).— 
This is an application under a. 22 
of the Civil Procedure Code for transfer 
of two Suits Nos. 24 of 1921 and 64 
of 1922 pendiog ia the Court of Senior 


Subordinate Judge, Ludhiana, to the Courts 

^ ^ ^t.a Ill 0 in Burma. 

A pre immary objection is taken on be- 

nalt of Uie plaintilTs-respondents Mat the, 

application does not lie as it has not been 

made at the_ earliest opportunity. It is al¬ 
leged that issues have already been settled 
m the case It appears that after the in¬ 
stitution of the suits the petitioner did 
not put in an appearance in the trial Court 
but preliminary pleas including an ob¬ 
jection to the junsdiction of the Court, 
weie filed by other defendants in one suit 
and written statements including prelimi¬ 
nary objections and defence on the merits 
were filed in the other suit. The Court 
framed issues in both the cases which arose 
out of such objections and pleadings but 
proceeded to try the issue relating to juris¬ 
diction first and held that it had no juris¬ 
diction to try the suits and returned the 

Court^ presentation to the proper 

Appeals filed by the plaintiffs in this 
Court were accepted, the present petitioner 
having appeared to oppose them. Then 
Letters Patent Appeals were filed bv him 
which were dismissed at the end of April, 
iJib. It IS consequently contended by the 
petitioner that it was only at the end of 
April last that it was finally decided that 
suits were cognizable by the Civil 
Courts both in Ludhiana and in Burma. 

It also appears that formerly the petitioner 

was impleaded in the two suits as a defend- 

executor of the 
Will of Indar Singh to whose estate.in this 
Province the present suits relate, and it 
was after the decision of the Letters Patent 
Appeals in this Court that he was implead- 
ed in his personal capacity. It is, therefore, 
contended by his learned Counsel in reply 
to the preliminary objection that the peti- 

‘V?” (a) immediately 

after the decision of the Letters Patent 

Appeals and (b) soon after the petitioner 
was impleaded as a defendant in his ner- 
sona capacity. It is explained that accord¬ 
ing to the Will whereby he was appointed 

an executor and which has duly been 
proved in Burma the petitioner ia CMcern- 
ed only with the^property of the deceased 
situated in that Province, and that he as 

an executor, has nothing to do with’the 

property in the Punjab and was, therefore 

not directly interested in the suits as for¬ 
merly framed but that he is very much 
interested now that he has been impleadej 
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in his personal capacity. Counsel for the 
respondents relied upon National Engi¬ 
neering Co., Karachi v. Rattan Engineering 
Co , Lahore (1) in which it was held that 
it is only when a suit may he brought in 
the one or other of the two Courts, both of 
which have jurisdiction, that an application 
m^y be made under 8. 22 of the Civil Pro¬ 
cedure Code and that where the jurisdic¬ 
tion of one of the Courts is denied an 
application for transfer under these sections 
cannot lie. It appears that in that case the 
defendant had alleged in hie petition for 
transfer that the Court in which the suit 
had been instituted had no jurisdiction to 
entertain it, and that in any case owing 
to the peculiar facts of the case, it could 
more conveniently be tried in another 
Court. It was held that on the allegations 
made by the petitioner his applica¬ 
tion did not lie. In the case before me 
though an objection was raised to the juris¬ 
diction of the Ludhiana Court to entertain 
the suits the matter has now been hnally 
decided by this Court and the present pe¬ 
tition is made on a clear assumption that 
they are cognizable by the Senior Subor¬ 
dinate Judge of Ludhiana. The case re¬ 
lied upon by the Counsel for the respondent 
is, therefore, distinguishable from the 
present case. He also cited Firm Behari 
Lal-Kanhaya Lai v. Official Receiver, Insol¬ 
vents' Estates, Lahore (2), where it was held 
that the provisions of s. 22 , Civil Procedure 
Code, are mandatory and an application 
under 'the section must be made, in a case 
where issues are settled, at or before such 
settlement is made. The facts of that case 
are somewhat similar to the present one 
and it was held that after an objection to 
the jurisdiction of the Court to entertain 
the suit has been decided against the de¬ 
fendant, his application to transfer the case 

ehould not be entertained, as such an ap¬ 
plication almost amounts to an attempt to 
get this Court to exercise its revision al 
powers and thus evade the decision of the 
question of jurisdiction that the Court has 
arrived at against the petitioner. 

There is this distinguishing feature in 
the present case that the defendant has 
not yet.pleaded to the plaint and no issues 
have yet been framed between him and 
the plaintiff and I do not understand the 
learned Judge to hold that under no cir- 


(11 71 Iitd. Cas. 268; A. I. R. 1923 Lah, 288- 

(2) 78 Ind. Oas. 608; A. 1. R. 1925 Lah. 175,’ 1 L. C. 
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cumstances an application under s. 22 
would lie if the defendant had raised an 
objection as to the jurisdiction of the Court 
and failed thereon. In my opiuion, all 
that the learned Judge held was that under 
such circumstances, this Court should be 
very reluctant to grant such an application. 
Section 22 does not absolutely bar an ap¬ 
plication for transfer where the defendant 
has objected to the jurisdiction of the 
Court and gone to trial on that issue alcne 
and has finally failed The matter has, 
however, an important bearing on the 
merits of the application though it does not 
present an absolute bar to the petition for 
transfer. I, therefore, disallow the pre¬ 
liminary objection and order that a very 
early date be fixed for the hearing of the 
application on the merits. 

Mr. C. Bevan Petman and Lala Badri Das, 
R. II., for the Petitioner. 

Mr. Fakir Chand, for the Respondents. 
JUDGMENT.—This order will be read 
in continuation of my order of the 20th 
November, I have now heard Coun¬ 

sel on the merits of the applications under 
s. 22 of the Civil Procedure Code, for the 
transfer of the two Suits Nos 24 of 1921 
and 64 of li-22 from the Court of the Senior 
Subordinate Judge, Ludhiana, to Burma. 
The dispute relates to the estate of onelndar 
Singh who died in February, 1920, leaving 
property both moveable and immoveable 
in Ludhiana and also in Burma. It ap¬ 
pears that proceedings for grant of a Sue* 
cession Certificate were instituted in Burma 
and on the 2nd March, l:f21, Shib Ram, 
a brother of the deceased instituted a suit 
in the Court of the Senior Subordinate 
Judge, Ludhiana, praying for a declara¬ 
tion that he was a member of a joint 
Hindu fan^ily with the deceased at the 
time of hia death and was, therefore, en¬ 
titled to all the property in Ludhiana and 
in Burma by right of survivorship. This 
is Suit No. 24 of 1921. In the meanwhile 
during the pendency of the proceedings 
for grant of a Succession Certificate a Will 
of the deceased was produced in Court on 
the 16th April, 1921, and Probate was grant¬ 
ed in respect thereof some time in 1923 to 
Pahlad Rai, the petitioner before me. On 
the 11th March, 1922, Shib Ram instituted 
Suit No. 64 of 1922 praying for the adminis- 
tratienofthe estate of the deceased Jndar 
Singh claiming, inter alia, that he was en¬ 
titled to the estate by right of survivorship 
as, a member of a joint Hindu family and 
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that the Will propounded by Pahlad Rii 

a forgery and was invalid. Pahlad Rai 

find ^i£sa7n7nai Ishari the widow of Indar 

oingh were impleaded as defendants in 
the suit. 

It appears that Pahlad Rai did not ap¬ 
pear in pursuance of summons served upon 
him and proceedings were e.r pa?*te against 
him. Musammat Ishari raised objections 
to the jurisdiction of the Senior Subordi¬ 
nate Judge at Ludhiana which were allow¬ 
ed. The plaintiff thereupon filed an appeal 
in this Court. The matter was finally set¬ 
tled by a Division Bench of this Court on a 
Letters Patent Appeal [ShivRamv. Prahlad 
Rai (3)j when it was held that the Senior 
Subordinate Judge, Ludhiana, had jurisdic¬ 
tion to entertain the suit. Pahlad Rai ap¬ 
peared for the first time in this Court to 
support the contention of Musammat Ishari 
as to the want of jurisdiction of the 
Ludhiana Court to try the suit. After the 
Letters Patent Appeal had been decided 
against the defendants Pahlad Rai filed 
his pleadings on the 16th August, 1926, and 
on the same day asked the Court to stay 
proceedings as he intended to move this 
Court for the transfer of the suits and then 
presented the present petitions. 

In my previous order I mentioned that 
the Counsel for the petitioner stated that 
his client was originally impleaded as an 
executor and that he was impleaded in his 
psraonal capacity only after the decision 
oE the Letters Patent Appeal, and further 
that as an executor he had no direct in¬ 
terest in the suit but in his personal 
capacity he was very much affected by the 
same. This statement of the learned Coun¬ 
sel was not challenged at the hearing by 
Mr. Fakir Chand who appeared for the 
respondent, but, after I had announced my 
order of the 3Uth November disallowing 
the preliminary objection by Mr. Fakir 
Ohand he presented an application for re¬ 
view stating that the above allegations by 
the Counsel for the petitioner were wrong. 
Mr. Bevan Petman frankly admitted before 
me that the statements made by him on 
the previous occasion were wrong and were 
not supported by the record and were made 
by him under instructions from his client. 
That, however, does not absolve Mr, Fakir 
Chand from his duty to challenge them at 
the hearing. It is, therefore, very doubt- 
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(3) 9B Ind. Cas. 091; 2 L. 0. 237; A. I. R. 1925 bah. 
W3; 27 P. L. R. 398. 


ful whether, under the circumstances, there 
13 any sufficient ground for review of my 
previous order. Be that as it may, I ex- 
P/^^Sjly reserved the question of the effect of 
the delay in making the present application 
and of the objection to jurisdiction for con¬ 
sideration when deciding it on the merits 
I merely held before that the fact that the 
petitioner had objected to the jurisdiction 
of the Senior Subordinate Judge at 
Ludhiana did not in law disentitle him to 
present an application for transfer of the 
suits. The facta now brought to my notice, 
however, materially affect the question whe¬ 
ther an order transferring the suits should 

or should not be made. Moreover, Firm 
Behari LaUKanhaya Lalv\0'fficial Receiver. 
Insolvents' Estates, Lahore (:i) inUy covers 
this case because in the absence of any 
new circumstances which entitle the peti¬ 
tioner to present this application, this is 
merely au attempt to get an order from 
this Court which would enable the peti¬ 
tioner to evade the question of jurisdiction 
which a Division Bench of this Court has 
decided against him. The petitioner had 
ample opportunity during the four and a 
half years that have elapsed between the 
institution of the suit and the present 
petition to get the relief that he is now 
applying for. His conduct in this case is 
such that the Court ought to hesitate in 
granting him the relief prayed for even 
if there be ground for such relief. But I 
am not satisfied that on the merits there 
is any good ground for transferring the 
suits from the Court of the Senior Sub¬ 
ordinate Judge, Ludhiana. The property of 
the deceased is situated both in Ludhiana 
pd in Burma, it may be that there 
is more property in Burma than in 
Ludhiana, still,it is the right of the plaintiff 
to choose the Court in which to institute 
the suit and this Court ought not to inter¬ 
fere with this right except on very strong 
grounds. I am unable to hold that the 
balance of convenience is in the transfer 
of the suits to Burma. The principal ques¬ 
tion involved being whether the deceased 
and the plaintiff were members of a joint 
Hindu family, the witnesses are more likely 
to be in Ludhiana where the original home 
of the parties is. Moreover, in considering 
the question of balance of convenience it 
is not the convenience of the defendant 
alone that has to be considered. The plaint¬ 
iff has, in my opinion, to be primarily 
considered as initially it is his right to 
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choose the Court in which to institute the 
suit. I am, therefore, of opinion that 
the application for transfer has been un¬ 
duly delayed, that an order of transfer at 
this stage will mean evasion of the deci¬ 
sion by a Division Bench of this Court, and 
on the merits there are no good grounds for 
transferring the suits. 

I dismiss this application with costs. 

R- L. Application dismissed. 


LAHORE HIGH COURT. 

Miscellaneous Civjl Petition No. 520 

OF 19i6. 

(Civil Appeal No. 945 of 1926). 

December 21, ly26. 

Present: —Mr. Justice Jai Lai. 
KHAZAN SINGH AND ANOTHER— 

Defendants—Petitioners 

rsif 5 

The secretary of STATE for INDIA 
IN COUNCIL —Plaintiff— 
Respondent. 

Sikh Gurdivaras Act {VIII of ]02o), ss. 7 (3), S, 5, 
JO, 16, 31 {2} — iCotification under s. 7 (S), effect of, 
whenno petition is filed v.nders.S or s. 10 — (Jovernmeni's 
poicer to declare Gnrdxvara not a Sikh Gurdwara 
'—Notification under s. 10—Staii of proceedings in 
relation to Gurdxvara in Civil Courts after notification 
under s. 7 (5). 

Where a notification has been issued bv the Local 
Government under s. 7 (3)ofthe Sikh GurdwarasAct 
and no petition has been presented under s. 8 of tlie 
Act by the Secretary of State or by any private in¬ 
dividual alleging that the Gurd^rara is* not a Sikh 
Gurdwara, the Government have no option but to 
issue a notification under s. 9 d?elanng the Gurdwara 
to be a Sikh Gurdwara. [p. 71. col. 1.] 

Similarly, where there is no petition under s. 10 of 
the Gurdwaras Act by any person claiming a right, 
title or interest in any property in the list published 
under s. 7 (3) of the Act, the Government are bound 
to publish a notification under the same section 
specifying the rights, title or interest in the property 
in respect of which no claim has been made and such 
a notification is conclusive proof of the fact that no 
claim has been made. [p. 71, col. 2.] 

After the issue of a notification under s. 7 (3) of the 
Gurdwaras Act all proceedings in the Civil Courts of 
the nature mentioned in s. 31 (2) of the Act must be 
stayed unless the Tribunal appointed under the Act 
decides under 8. 16 that the alleged Gurdwara is not 
a Sikh Gurdwara. [i6id.] 

Petition, under O. XLT, r. 5, Civil Pro¬ 
cedure Code, for stay of execution proceed¬ 
ings pending the decision of the appeal case 
noted above by the High Court. 

a the decision of the Senior 

Subordinate Judge, Ambala. dated the 2-^nd 
January, 1926, in Original Suit No. 7?“ of 


Dr. Gokil Chand Narang, for the Peti* 
tionere. 

Mr. C. H. Carden Noad^ Government Ad¬ 
vocate, for the Respondent. 

J UDGMENT. —A decree for possession 
of the land in dispute was granted by the 
Senior Subordinate Judge of Ambala in 
favour of the Secretary of State for India 
in Council against the defendants. The 
latter have lodged an appeal in this Court 
which has been admitted for hearing by a 
Division Bench. It appears that the decree- 
holder has applied for the execution of the 
decree. Two applications have been pre¬ 
sented on behalf of the judgment-debtors; 
one is for the stay of execution under 
O. XLI, r. 5, and the other is under the 
provisions of s. 31 (2) of the Sikh Gurdwaras 
Act, 1925, for the stay of the execution pro¬ 
ceedings. 

A previous application under O. XLT, 
r. 5, was dismissed by this Court on the 
23rd of April, 1926, on the ground that no 
action had then been taken in execution 
and that no sort of grievance had been 
disclosed. In the present application under 
that rule it is alleged that the decree- 
holder has applied for execution of the 
decree and that the property in suit is the 
property of a Sikh Gurdwara and that, 
therefore, unlees the execution is stayed the 
appellant will suffer substantial Inss as it 
would become impossible to maintain the 
Gurdwara concerned which will pass into 
the hands of the decree-holder. This, it 
is alleged, would be nothing short of sac¬ 
rilege. 

The learned Counsel for the petitioners 
did not address any arguments to me in 
support of this application. He, however, 
strenuously urged that the proceedings 
should be stayed under the Sikh Gurdwaras 
Act. The learned Governmer.t Advocate 
opposes this application and contends that 
before the provisions of the Sikh Gurdwaras 
Act could be applied it must be shown that 
there was a Gurdwara in existence. It is 
alleged that initially there was no Gur¬ 
dwara and that the building which was 

claimed to be a Gurdwara was demolished 
in 1925. 

It is common ground that an applica¬ 
tion under s. 7 of the Sikh Gurdwaras Act 

■f , * fO or more Sikh worshippers 

of the alleged Gurdwara which was accom¬ 
panied by a list of property claimed for the 
Gurdwara and the other details required 
by the law and also that the Local Oovero^ 
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inent published the application along with 
the accompanying list by a notilication on 
5th of July, 192G. It is, however, alleged 
oy the learned Government Advocate that 
the Local Government has actually declined 
to issue a notification under s. 9 of the 
Act declaring the Gurdwara to be a Sikh 
Gurdwara on the ground that the Govern¬ 
ment ia not satisfied as to the existence of 
the Gurdwara. An affidavit in support of 
the allegations made on behalf of the Sec¬ 
retary of State should have been filed 
before the hearing but I have permitted the 
Government Advocate to file one now. 

Contention of the Counsel for the Secre¬ 
tary of State is and indeed it is conceded 
by the Counsel for the petitioners, that an 
application and a notification under s. 7 of 
the Sikh Gurdwaras Act presuppose the 
existence of a Gurdwara. The learned 
Counsel also are agreed that it is open to 
the Local Government to refuse to publish 
a notification under s. 7, sub-s. (3) if it is not 
satisfied as to the existence of the alleged 
Gurdwara. In the case before me, however, 
the Local Government did publish a notifi¬ 
cation under s. 7 and, therefore, the ques¬ 
tion arises what is the legal effect of the 
publication of such a notification. 
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iplication along with Part III of the Act if a ich a pe'.ition had 
by a notification on been presented. 

t is, however, alleged Section 10 of the Act further provides 

ment Advocate that that any person claiming a right title or 
aas actually declined interest in any property in the fist’publish- 
I under s 9 of the ed under s. 7 (3) of the Act mav forward a 
dwara to be a Sikh petition to the Local Government specify, 
ndthat the Govern- mg the nature of the right, title or inter- 
? to the existence of est claimed by him and the ground of the 
fidavit in support of claim and that in the absence of such a, 
n behalf of the Sec- claim the Local Government shall publish 

,d have been filed a notification specifying the rights, title or 

1 have permitted the interests in the properties in respect of 
:o file one now. which no claim had been made and further 

■iinsel for the Secre- that such a notification shall be conclusive 
deed it is conceded proof of the fact that no such claim was 
^ petitioners, that an made. Section 14 of the Act provides that 
ication under s. 7 of the Local Government shall forward to the 
Act presuppose the tribunal appointed under the Act all peti- 
vara. The learned tions received by it under the provisions 
ed that it is open to inter alia, of ss. 8 and 10 and that the 

to refuse to publish tribunal shall dispose of such petitions by 
sub-s. (3)if itis not order in accordance with the provisions 
3 tencci of the alleged of the Act. My remarks relating to the 
before me, however, powers of the Local Government to issue or 
did publish a notifi- to refuse to issue a notification under s. 9 
therefore, the ques- apply viutatis mittandis to its power to 
e legal effect of the issue or not to issue a notification under 
otificalion. s. 10. 


Now 8. Sof the Sikh Gurdwaras Act pro¬ 
vided that a counter-application may be 
made to the Local Government within the 
time prescribed therein to have it declared 
that the place asserted to be a Sikh Gur¬ 
dwara is not such a Gurdwara. Then 8.9 
provides that if no petition has been pre¬ 
sented in accordance with the pmvi.sions 
of 8 8 the Local Government shall publish 
a notification declaring the Gurdwara to be 
a Sikh Gurdwara. It is consented by the 
learned Government Advocate that even if 
no petition had been presented under s. 8 
it was open to the Local Government 6’uo 
motu to decline to publish a notification 
under s. 9. The Counsel for the petitioners, 
on the other hand, contends that if no 
petition is made unders. 8 the Government 
has no option but to publish the notifica¬ 
tion under s. 9. In my opinion, it was open 
to the Secretary of State to present an 
application under s. 8 and admittedly this 
has not been done, and, therefore, it is quite 
clear that whatever powers the Government 
had to refuse to publish a notification 
under s. 7, having once done so they were 
bound to publish a notification under s. 9 
if no petition under s 8 had been presented 
or to take action under the provisions of 


Now, s, 31 (2) of the same Act provides 
that no Court shall continue sny proceed¬ 
ings in so far as such proceedings involve 
any claim relating to a Gurdwara in regard 
to which a notification has been published 
under the provisions of sub-s. (3)ofs. 7 
which could have been made in a petition 
forwarded to the Local Government under 
the provisions of s. 10 or s. II and was not 
so made unless and until it has l>eeu decid¬ 
ed under the provisions of s. 10 that such 
Gurdwara should not be declared to be a 
Sikh Gurdwara. This means that after the 
issue of a notification under s 7 (3) all 
proceedings in the Civil Courts of the 
nature mentioned in s. 31 (2) must be 
stayed unless the Tribunalfappcinted under 
the Act decides unders. 16 that the alleged 
Gurdwara is not a Sikh Gurdwara. lam 
bound by these mandatory provisions of 
the law which fully apply to the present 
case The learned Gcvernment Advocate 
thsii asked me to hold an enquiry as to the 

e.xisteace of the alleged Gurlsyaia with a 
view to decide whether the nolihcatioa 
of the oth July wae iuvalid and ultra vires 
Whatever other remedy the decree-holder 
may have to have the notiacation declared 
invalid or ultra vires, I am unable to eea 



In rc PDNYA NaPako. 


that 1 can give such a finding in these 
proceedings. It may be mentioned that in 
the trial Court the existence of a Gnrdwara 
does not appear to have been denied. 1 
must, therefore, order that the execution 
proceedings relating to the decree in ques¬ 
tion be stayed under the provisions of s. 31 

(2) of the Sikh Gurdwaras Act. No order 
as to costs. 

R- L- Execution stayed. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 140 

OF 1925. 

March 9, 1926. 

Present :—Mr. Justice Odgers and Mr. 

Justice Wallace. 

In re PUNYA NAHAKO and others— 

Petitioners. 

Court Fees Act {VII of IS70)—Madras Court Fees 
{Amendment) Act (V of 1922)—Judgment before 
amended Act-^Fcview application after amendment — 
Court-fee leviable — Scale, whether under new .rlcI— 
Mesne profits. Court-fees on, till date of application, 
whether payable. 

Where a judgment in appeal was passed before the 
increase in the Court-fees under the Madras Court Fees 
(Amendment) Act of 1922 came into force, and a re¬ 
view application v/as put in after the amended Act 
was passed: 

Held, that the Court-fee leviable on such application 
must be calculated as if the application for review 
were a Memorandum of Appeal for the relief sought 
for and that the fee was leviable according to the new 
scale, [p. 73, col, 1.] 

Proceedings, 16th January, 1373 (1), In re Manohar 
G. Tambekar (3), followed. 

An application for review praying that the appli¬ 
cant may be relieved from the liability to pay mesne 
profits under the decree sought to be reviewed, must 
bear Court-fee on the amount of such mesne profits up 
to the date of the application, [p. 73, col. 2.] 

Brahmayya v, Lakshminarasimham (4}, Balaramu- 
naidu v. Sanj/annaidu (5), relied on. 

Petition, under O. XLVll, r. 1, Civil Pro¬ 
cedure Code, praying that the High Court 
will be pleased to review the decree and 
judgment, dated the 29th February, 1924, 
passed in S. A. No. 641 of 1921, preferred 
against that of the District, Court, Ganjam, 
in A. 8. No. 282 of 1319. (O. S. No. 598 
of 1917, Principal District Munsif’s Court, 
Berhampore). 

Mr. C. Sambasiva Rao, for the Petitioners. 
The Government Pleader, for the Crown 

ORDER. 

—I agree with the opinion 
B{ fady Ibdtiied bit^ther. 1 dee zlb valid reason 
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why the decision of this Court in 1872 to 
be found in Proceedings, I6th January, 1872 
(1) whichhas stood since 1872 should be dis¬ 
sented from. The interpretation put upon 
the articles in question in Nanda Lai 
Agrani v. Jogendra Chandra Datta (2) 
seems to me to work an obvious injustice. 
This Court’s interpretation of the rule seems 
also to have found acceptance in Bombay 
[In re Manohar G. Tambekar (3)]. I also 
agree with my learned brother’s remarks 
on the question of mesne profits. 

The fee levied by the office is right. 

Wallace, J.— The point for decision in 
this reference is what is the proper stamp- 
fee to be levied on the review application 
in C. M. P. No. 140 of 1925 ? This was an 
application for review of a judgment in 
second appeal. The judgment in that 
appeal was passed before the increase in 
the Court-fees under the amended Court 
Fees Act of 1922 came into force. The re¬ 
view application was put in after that 
amended Act had been passed. The first 
question is w'hether the rate of fee to be 
levied is under the old Act or under the 
amended Act. Under 8ch. I, Arts. 4 and 5, 
the Court-fee for application for review 
of judgment is either the whole or half of 
“ the fee leviable on the plaint or Memo¬ 
randum of Appeal” and the decision turns 
on the interpretation of that phrase. 

It may be construed in at least four differ¬ 
ent ways:— 

(1) As the fee actually levied on the plaint 
or Memorandum of Appeal when admitted; 

(2) as the proper fee to be levied on the 
plaint or Memorandum of Appeal at the 
time of presentation thereof; 

(3) as the fee which would have been 
properly levied on the plaint or Memo¬ 
randum of Appeal if that had been put 
in at the time of the presentation of the 
application for review and 

(4) as the proper fee to be levied if the 
applicant for review were then putting in 
a plaint or Memorandum of Appeal for the 
same relief. 

As to 1, it seems clear that it is not a 
proper construction of the phra.se. In the 
case of a suit or appeal in forma pauperis 
no fee is actually levied on admission. 
Again the Court of Appeal may in certain 
circumstances increase or decrease the fee 

(1) 7 U.H. C. R.App. 1. 

(2) 82 Ind. Cas. 297; 28 C. W. N. 403; 29 C. L. J. 
222; A I. R. 1924 Cal. 881. 

(3) 4 B. 26; 2 Ind. Dec. 9.) 528. 
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ftotually paid, and it is clearly more reason¬ 
able to suppose that the Legislature meant 
the fee .vhich was the proper fee to be 
levied and not the fee actually levied. 

As to 2, an adherence to this construction 
WouM mean that, even though the review 
application only related to a small portion 
of the relief asked for in the plaint or Memo¬ 
randum of Appeal, the applicant for review 
Would have to pay the full stamp paid on the 
plaint or Memorandum of Appeal. This 
again seems to me hardly acceptable. This 
view, however, has found favour in the 
Calcutta High Court [see Nanda Lai 
Agrani v. Jogendra Chandiu Datta('2)] which 
refused to follow an earlier decision of 
this Court, Proceedings, 16th January, 1S72 
fl), to which I shall allude later on. Such 
a construction would in this Court at least 
make an application for review much more 
expensive than an appeal. 

As to 3, it would imply that where an 
applicant for review is the defendant and 
the appeals have been by the plaintiff all 
through, and the review application is thus 
the first motion of his own for any relief, 
his application would have to be valued not 
on any sums paid by himself for the relief 
sought for by him but on the stamp paid by 
the opposite party for the relief sought for 
by it, which may obviously have no sort of 
relation to the relief which the review 
applicant wants. This again seems hardly 
a reasonable construction of the phrase. 

Construction No. 4 implies that the ap¬ 
plicant pays not for the relief sought for 
by any one else over which he has no 
control but on the relief sought by him¬ 
self, and he thus pays naturally and equit¬ 
ably on that relief as if it were a plaint 
or Memorandum of Appeal by himself, for 
that relief. This appears to be the most 
reasonable interpretation of the phrase and 
it is the interpretation put upon the phrase 
by this Court so long ago as 1872 [see Pro- 
ceeding^, 16th January, 1872 (11] and this in¬ 
terpretation has been practically followed 
ever since by this Court. The Bombay 
High Court has taken a similar view in In 
Tz Manohar G. Tambekar (3). It follows, 
therefore, that the Court-fee will be the 
Court-fee payable as if, on the date when 
the review application was put in, the appli¬ 
cant was filing a plaint of Memorandum 
of Appeal forthe same relief, i.e., in the pre¬ 
sent case the Court-fee leviable will be the 
Court-fee which falls to be levied under the 
Amended Court Fees Act calculated as if 
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the application for review were a plaint or 

Memorandum of Appeal for the relief 
sought for. 

The next point is whether Court-fee 

must be paid on the mesne profits up to the 
date of the review application. Now, it is 
plain that m this matter the review appli¬ 
cation has to be considered as if it were a 
Memorandum of Appeal, and on such a 
Memorandum of Appeal there is no doubt 
that the applicant who seeks to be relieved 
from the payment of such mesne profits 
must pay Court-fee on such mesne profits 
up to the date of his appeal memo¬ 
randum [see Brahmayya v. Lakshminara 
simham (4) andsBalaramunaidu v. Sanaan- 
naidu (5)], When the mesne profits 
have been ascertained, the Court-fee is 
payable on the ascertained rate. Where 
the mesne profits have not been ascertain¬ 
ed the fee is chargeable on the valuation 
of mesne profits m the plaint. The peti- 
tioner, therefore, must pay on the mesne 
profits which in this case are payable on 
the ascertained rate calculated upto the 
date of the application. 

The last point is at what rate, the old 
rate or the new rate, must the fee on 
these mesne profits be levied. The answer 
to point (1) answer^ this point also. It 

must be paid as if the applicant was now 

putting m a Memorandum of Appeal and he 

must, therefore, pay according to the new 
scale. 

The Court-fee levied by the office is 
quite correct. 

' • Grder accordinahi 

(1) 16 M. aiO; 5 Ind. Den. .s.) 923. 

(o) G9 Ind. Cas. 722; 45 M. 2^0; 14 L W 730- \T 

h. T. 83; 42 M. L. J. 184; A. I R.' 1923 Mad 19. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 792 of 1926 

December 22, 1926. 

Present :^Mc. Justice Zafar Ali. 
LAL Singh and others—plaintiffs— 

Appellants 

versus 


—Respondents. 

Landlord and Unant—Non-paymtnt of rent— 
Adverse possession. ■' 

A tenant cannot be said to be in adverse possession 
simply because he pays no rent. [p. 74, col. I.l 

Second appe^ from the decree of the 
District Judge, Gurdaspur* dated the l5th 
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December, 1925, reverslag that of the Sub¬ 
ordinate Judge, Second Cia^s, Gurdaspur, 
dated the 19th August, 192t. 

Mr. Fakir Ckand, for the Appellants 

Mr. Muh/imm'id Azim Khan, for the 
Respondents. 

JUDGM^EN^T.—The land in dispute 
only 11 marlas in area is a portion of the 
shamilat of the village and bears 13 mango 
trees. The Revenue Record of 1910-11 shows 
that it was in the occupation of Kahna 
sweeper as a tenant but he paid no rent. 
The defendants are sons of Kahna and 
they like their late father paid no rent. 
In answer to the suit brought by the pro¬ 
prietors of the village for possession of 
tae plot these sons of Kahna pleaded that 
they had been in possession for (50 years 
as owners and not as tenants. The trial 
Court decreed the plaintiffs’ suit, but on 
appeal the learned District Judge dismiss¬ 
ed it holding that defendants’ posses¬ 
sion had been adverse for upwards of the 
statutory period as they had paid no rent 
during the paU 3d years. 

Now it is clear that if a tenant pays no 
rent it does not follow therefrom that he 
is in adverse possession. Presumably, the 
proprietors in the present case allowed 
Kahna to enjoy possession of this small 
plot of land without paying any rent be¬ 
cause he was a village menial and served 
them as such. There was nothing to indi¬ 
cate that Kahna’s possession was adverse 
to the proprietors. 

I, therefore, accept the appeal, set aside 
the order of the lower Appellate Court 
and restore that of the trial Court. The 
defendants will pay plaintiffs' costs throu^^h.- 
out. 

R. L. Appeal accepted. 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 218 of 

1925. 

August 11, 1926. 

Present: —Mr. Justice Carr and 
Mr. Justice Mya Bu. 

MAUNG PC THA and another— 

Appellants 

versus 

S.R.M.M. A. NAGAPPA CHETTYAR and 

another—Respondents. 

Civil Procedure Code (Act V of 1908) 0 YV/ 
rr, 66, 90 Sale proclajnation—Omission to state -olacA 
of faU—Deloy in starting'^eaU^MaUrial irregularity. 


. nagippa CdETrr. [100 L 0.1927] 

O.nissiou to mention the place of sale in a sale 
proclamation is a serious flaw in publishing the sale 
ani constitutes a material irregularity, [p. 75, col. 

There is no hard and fast rule that an execution sale 
must start punctually at the appointed time, [ibid.] 

Miscellaneous appeal from the order of 
the District Court of Migwe, in Civil Mis¬ 
cellaneous No. 38 of 1925, 

Mr. Kyaw Din, for the Appellants 

Messrs. Banzrjee and K, C. Bose, for the 
Respondents. 

^JUDGMENT. —In Civil Execution No. 
37 of 1924, of the District Court of Magwe, 
the Ist respondent firm in execution of a 
decree against the appellants had certain 
properties belonging to the latter attached 
and brought to sale. At first the sale pro- 
clauiation was issued on the 3rd February, 
1925, fixing the sale at 7 a. m. on the 8th 
March, 1925, at Yenangyaung. This sale, 
however, had to be stayed. Later another 
proclamation of sale was issued on the jst 
June, 1925. In it, it was announced that 
the sale would be held at 7 a. on the 
12th July, 1925, but there was no mention 
of the place where it would be held. The 
sale was conducted by the Bailiff of the 
Court commencing at 11 a. m. on the 
appointed day at Yenangyaung and all the 
items of the property sold were knocked 
down to the '2nd respondent for a total 
sum of Rs. 16,100. It may be mentioned that 
one of the items was sold subject to the 
mortgage in favour of the 1st respondent 
(decree-holder) to the extent of Rs. 50,500. 

On the 7th August, 1925, the appellants 
filed the application out of which this 
appeal has arisen praying that the said 
sale might be set aside. The matter was 
at first laid before the District Judge him¬ 
self, who on the 12th August, 1925, fixed 
the case for enquiry and production of 

witnesses on the 2£ith September, 1 #i*5. 
The parties cited several witnesses for the 
enquiry but owing to pressure of other 
work the District Judge was unable to hold 
the enquiry on the day fi.'ced and transfer¬ 
red the case to the file of the Additional 
District Judge. 

On subsequent occasions when the case 

came on, the learned Additional District 

Judge merely heard the arguments of the 

Advocates and no witnesses were examined^ 

but he proceeded to pass the order, now 

under appeal, refusing to set aside the 
sale. 

Out of the many grounds on which the 

appellants sought to get the sale set aside 
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only two have been urged before us. They 
relate to:— 

(1) The omission of the place of the pro¬ 
posed sale in the proclamation of ist June, 

1925; and 

(2) the sale having taken place four 
hours after the time mentioned in the pro¬ 
clamation. 

^ If any one of these two amounts to mate¬ 
rial irregularity in publishing the sale, it 
will follow that the lower Court erred in 
not taking evidence on the question of 
substantial injury, if any, sustained on 
account of such irregularity. 

As regards the second poin t we are clearly 
of opinion that it does not amount to mate¬ 
rial irregularity. We can conceive of many 
circumstances for which the auctioneer 
cannot be blamed which will defeat his 


sale which the judgment-debtor had the 
opportunity of correcting. In tlie present 
case we are concerned with an omission of a 
material part of a sale proclamation which, 
in our opinion, is quite a different thing. 

In the result we allow this appeal and 
set aside the order of the lower (Jourt dis¬ 
missing the appellants’ application. And 
the case is sent back to the lower Court 
with the direction that it shall dispose of 
the appellants' application after taking 
such evidence as may be adduced on the 
question relating to substantial loss or in¬ 
jury sustained by the appellants. 

Respondents to pay the appellants’costs 

in this appeal, Advocates' fee three gold 
viohvi's. 

A. N. A. Appeal allowed. 


desire for punctuality. There is no hard 
and fast rule that a sale must start punc¬ 
tually at the appointed time. Such delay 
as in this case cannot be regarded as un¬ 
usual or extraordinary. 

As regards the first point under O. XXI, 
r. fit), of the Code of Civil Procedure, the 
necessity for mentioning the place of the 
intended sale in theproclamation is impera¬ 
tive. By the omission of the place of 
Bale in the proclamation a very material 
information to the intending purchasers is 
kept back. In our judgment such omission 
forms a serious flaw in publishing the sale 
and constitutes material irregularity there¬ 
in in the same way as the omission to men¬ 
tion the hour of the sale in such proclama¬ 
tion, as held in Surno A/oyee Debt v. Da- 
khina Ranjan Sanyal {\). 

The learned Aavocatesfor the respond¬ 
ents relying on the rulings in Aruna- 
chellam v. Arunachellam (2) and Raja of 
Kalahasti y. Maharajah of Venkatagiri (3} 
submitted that the appellants who allowed 
the sale to be completed without raising 
any of the objections now raised by 
them, should be estopped from complain¬ 
ing of any irregularity resulting from the 
defective proclamation. We have examin¬ 
ed the cases cited by them and we are 
satisfied that they do not apply to the case 
before us. They deal with questions re¬ 
lating to insufficient or erroneous statement 
or description of the property put up for 


tl) 24 C. 291; 12 Ind Dec. (a. a.) 861. , , 

(2) 12 M. 19; 15 I. A. 171; 5 Sar R C. J. 2C5; 12 lad. 
Jur. 371; 4 Ind, Dec. (k. s.) 36.3 (P. 0.). 

(3) 21 Ind. Oas. 389; 38 M. 387; 14 M. L. T. 320; 25 
M. L. J. 198. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 53G 

OF I02fi. 

December 6, 192C. 

Present :^Sir Shadi La!, Kt., Chief 

Justice. 

Tub FiiiM AMAR SINGH-DHUNI 

M A L—Pl U NTIFFS — P BTITI ON E ft8 

s 

The sat DHARAM PARCHARAK 
PRESS, DELHI— Defendant — 

Respondent. 

Interest—Contract rate —Power of Court to rcdxice. 

A Court cannot arbitrarily reduce the rate of inter¬ 
est which parties liave contracted for. 

Petition for revision of the decree of the 

Judge. Small Cause Court, Delhi, dated the 
17th February, 1926, 

Mr. Shainair Chand, for the Petitioners. 

JUDGMENT. —The learned Judge, 
Small Cause Court, finds that the plaintiffs' 
have proved a contract by which the de¬ 
fendants were liable to pay interest at the 
rate of Re. 0 12-fi percent per mensem, but 
he has arbitrarily reduced the amount of 
interest by Ks. 20. The judgment contains 
no reasons whatsoever for making this re¬ 
duction, and the respondents have not 
appeared to show cause why the claim of 
the plaintiffs should not be decreed in full. 

A perusal of the written statement filed 

by the defendants shows that they claimed 
a reduction of interest on the ground that 
the price of the paper was, in pursuance' 
of a special agreement, made between the 
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parties, payable after three months and tion not vested in him by law, nor has ho 
not after two months. There is, however, failed to exercise a jurisdiction so vested, 
not an iota of evidence in support of the nor has he acted in the exercise of his 
contract relied upon by them. jurisdiction illegallv or with material ir* 

1 accordingly accept the application for regularity. Vide Ghulam Khan v. Muham^ 
revision and decree the suit of the plaintiffs mad Hussan (1). 

for Rs. 165-1-3 with costs. Ag has been pointed out by the learned 

Application accepted. Chief Justice in the case of Lutaican Kubav 


ALLAHABAD HIGH COURT. 

Civil Revision No. of 1926. 

October 22, 11426. 

Present: —Mr. Justice Iqbal Ahmad. 

PRABHU DAYAL— Applic.\nt 

versus 

MUNSHI LAL— Opposite Partv. 

Civil Procedure Code (Acf V of 1008). s. 115- Rcvi~ 
Sion—Interference—Error of law—Award not signed 

by one arbitrator—Refen’ing Court, power of, to deter¬ 
mine validity of award. 

A High Court cannot, in revision, set aside a decree 
of a lower Court passed in accordance with an award 
on the ground that the award was not signed by one 
of the punches, inasmuch as the question whether an 
award is valid or not is one especially reserved for 
the decision of the Court making the order of refer¬ 
ence and even if it has erred on a question of law in 
coming to a decision on that point, that, in itself, is 
not a ground for the exercise of the revisional jurisdic¬ 
tion of the High Court 

Civil Revision from the order of the 
Munsif, Ghaziabad. dated the 2nd of Sen- 
tember, 1926. 


V. Lackiya (2): “It was the clear intention 

of the Legislature.that objections to 

the award on the ground of invalidity from 

any cause whatever should be decided by 

that Court (i. e„ the Court which had made 
the order of reference to arbitration and 
passed a decree in accordance with the 
award) and by no other Court.” 

The question whether or not the award 
was valid was one especially reserved for 
the decision of the Court below and even 
if it has erred on a question of law in. 
coming to a decision on that point, that 
in itself is not a ground for the exer¬ 
cise of revisional jurisdiction by this 
Court. 

The application is rejected. 

•A N- A. Application rejected. 

(1) 29 C. 167: 29 I. A. 51; 0 C. W. N. 226; 12 M. L. 

J. //; 4 Rom. L. R. 161; 8 Sar. P. C. J. 154; 25 P.R. 
1902 (P. C.). 

(2) 21 Ind. Cas. 989; 36 A. 69; 12 A. L. J. 57. 


Mr. S. C. Goyle, for the Applicant. 

^ JUDGMENT.— By this application it 
18 sought to get a decree passed by the 
learned Munsif of Ghaziabad revised. That 
decree was passed in accordance with an 
award. One of the objections to the award 
that was taken before the learned Munsif 
and that has been reiterated in the course 
of the arguments before me, was that one 
of the three punches having refused to 
sign the award, the award was bad in 
law. The learned Munsif overruled this 
objection and the other objection of the 

as stated above passed a 
decree in accordance with the award. 

In my opinion this Court cannot inter¬ 
fere with the decree so passed in the exer¬ 
cise of its revisional jurisdiction The 
iward having been made and not havin<r 

been found invalid by the learned Munsif 

for the reasons given by him, the onlv 
course open to the learned Munsif was 
to pass a decree m terms of the award and 
iti so doing he has not exercised a jurisdic- 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 2266 

OF 1926. 

December 9, 1926. 

Present .-—Mr. Justice Zafar Ali. 

SANT SINGH AND ANOTHER—Judgment- 

Debtors—Appellants 

rersiis 

HARI DATT and ANOTdB't—D eorbs- 
Holders—Respondents. 

Civil Procedure Code (Act V of 1908), s. 1*7, 0 XLI, 

exeewdon, refusal of—Appeal, whether 

No appeal lies from an order refusing to stay exe¬ 
cution of a decree, [p. 77, col. 1.] 

Miscellaneous hrst appeal from the order 
of the Senior Subordinate Judge, Lyall- 
pur, dated the 6th October, 1926. 

Mr. Nihal Singh, for the Appellants. 

Mr Abdul Rashid, for the Respondents. 

JUDGMENT- —The appellants-judg¬ 
ment-debtors have filed a suit for a declara- 
tion^ that the decree against them 
obtained by fraud and is null and void 
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and they made two applications lo the Court 
executing that decree, one for slay of exe- 
cutionl pending decision of that suit, and 
the other for stay on their furnishing se¬ 
curity for satisfaction of the decree. Both 
applications having been refused the 
judgment-debtors have come up to this 
Court with an appeal. 

In the first place, it may be observed that 
no appeal lies from an order refusing stay 
^ execution as was held in Janardan 
Trimhak v, Martand Trimbcik (1), Husain 
Bibi V. Beltie Shah Gilani (y) and Rajendra 
Kishorc Clioudhury v. Mothi(7'a Mohan 
Ckoudhury (3). According to Mulla this is 
the correct view of s. 47 of the Civil Pro¬ 
cedure Code from which the words “ or to 
the stay or execution thereof ” which oc¬ 
curred in 8. 244 of the old Civil Procedure 
Code, have been omitted. But even if the 
appeal lies there appears to be no suffi¬ 
cient reason for staying execution. I, there¬ 
fore, order that if the judgment debtors 
should deposit in Court the decretal 
amount within a fortnight from to-day, 
the money should be paid to the decree- 
holders on their furnishing security for 
restitution and not otherwise. The appeal 
is otherwise dismissed with costs and the 
ccZ interim order staying execution is dis¬ 
charged. 

2 ^ K. Appeal dismissed. 

(1) 59 Ind. Cas. 523; 45 13. 211; 22 Bom. L. R. 1212. 

, (2) 83 lad. Cas. 1035; 46 A. 733; 22 A. L, J. 706; 
A. I. R. 1924 All. 808; L. R. 5 A. 482 Civ. 

(3) 55 Ind. Caa. 228; 25 C. W. N. 555. 


PRIVY COUNCIL. 

. Appeal from the Madras High Court. 

November 25, 1926. 

Present :—Lord Phillimore, Lord Sinha, 
Lord Blanesburgh and Mr. Ameer Ali. 
KACHIREDDI NAGIREDDI— Appellant 

versus 

SAKIREDDI CHINNA 
NARAYANAREDDl and others— 

Respondents. 

Practice—Admission of fresh evidence at late stage 
^applicant's duty to prove diligence. 

When application is made at a late stage of a case 
^ put in fresh evidence, one of the primarj- duties of 
the applicant is to show that it was owing to no want 
of diligence on his part that the matter was not dis¬ 
covered before, [p. 81, col. 1.] -n* i. 

Appeal from the judgment of the High 
yourt, Madras. 


Messi?. /•;. B. Raikes and 5. C. Chaudhun, 
for the Appellant. 

Messrs. L. De Gruyther and K, V. L. 
Narasimham, for the Respondents 

JUDGMENT. 

Lord Phillimore.—The appellant in 

this case, claiming to be the nearest agnate, 

brought a suit to recover the estate of 

oneKachireddi Balireddi against Sakireddi 

Peddasubbareddi, now d6ceased, of whom 

the .present respondents are representa¬ 
tives. 


The deceased defendant denied that the 
plaintiff was an agnate of Balireddi and 
further relied upon a Will which the said 
Balireddi had made in his favour The 
plaintiff eaid that Balireddi had made no 
such Will and further that he was a minor 
and incapable of making a Will. 

The Subordinate Judge decided that the 
plaintiff had mad© out his title as aj^nate 
and that the alleged Will was not proved! 
With regard to the question of the majority 
or minority of Balireddi he held that the 
burden of proof was upon the defendant 
who set up the Will, and that that burden 
had not been discharged. 

On appeal, the High Court came to 
the conclusion that the plaintiff had not 
proved that he was an agnate and was, 
therefore, not entitled to maintain the suit! 

This was enough to dispose of the case; 
but the learned Judges proceeded to the 
questions relating to the Will, and they 
found that the Will was genuine, but, on 
the other hand, they agreed with the Sub¬ 
ordinate Judge in holding that the major¬ 
ity of Balireddi was not proved. There¬ 
fore, the genuineness of the Will was not 
material. The High Court dismissed the 
suit. 


The Appellant has, if he is to succeed 
to prove in the first instance that he was 
the nearest agnate. If he progresses so 
far, he has then to meet the contention of 
the respondents that they can rely upon 
the Will; and their Lordships will pro¬ 
ceed to discuss these questions in their 
logical order. 

The plaintifl’s case is that he had a 
grandfather named Kachireddi Bangaru- 
reddi, who married one Akkamma and 

had three sons, Subbareddi, Seshireddi 

and Balasubbareddi; that he is the son 
of the last named while the deceased 
was the great-grandson of Subbareddi and 
therefore the great-great-grandson of Ban- 
garureddx. ^ 
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The descent of the plaintiff and his 
relitlonsLiip to Seshireddi are admitted, 
and the descent of the deceased from Sah- 
baveddi is admitted; but it is deniefl that 
Subbareddi was the son of Bingorureddi, 
the case for the defendant being that the 
father of Subbareddi, who would be the 
deceased's great-great-grandfather, was one 
Venkatareddi, 

The deceased, wlio, whether major or 
minor, was certainly young, had been 
brought up sines his father’s and mother’s 
death in the house of the defendant, who 
was his maternal uncle and would, there¬ 
fore, have no claim to succeed to his pro¬ 
perty unless, as he alleged, a Will had been 
made in his favour. • 

Much oral evidence was given on both 
sides, but the only written evidence con¬ 
sisted in documents relating to certain pro¬ 
perties. 

The deceased died on the 25th May, 1918, 
and the suit was brought on the 18th No¬ 
vember following. 

Previously to this there had been a 
dispute as to the guardianship of the 
deceased, both the plaintiff and defendant 
applying, the plaintiff then alleging that he 
was the nearest agnate and the defendant 
then denying this. In the event, the 
Judge who tried this matter appears to 
have come to the conclusion that neither 
was a fit guardian and made no order, 
and the defendant remained c/e facto guar¬ 
dian. 

The plaintiff, who was 60 years old 
when he gave his evidence, had the 
opportunity of recollecting the family for 
some time back. In the opinion of the 
Subordinate Judge, who heard him, ‘‘he 
gave his evidence about the relationship 
and division and enjoyment of properties 
in a straightforward manner, and it left 
a favourable impression in my mind that 
his evidence about plaint relationship was 
true.” 

A point was made against the plaintiff 
that he at first said that his father had no 
Bisters, and then on second thoughts said 
that he had one named Fullamma, but 
denied that there was another sister named 
Quramma. 

Now, upon the defendant’s story, Guram- 
ma was the sister of the deceased grand¬ 
father and would, therefore be, if the two 
families were related, the plaintiff’s aunt. 

The plaintiff knew Gnramma, but said 

0he was the sister of Kesammaj who was the 


wife of the deceased’s great-grandfather. 

Taere is this piece of documentary evi¬ 
dence as to Guramma that in an award by 
arbitrators made in June, 1396, to which 
nobody connected with the plaintiff was a 
party, it was stated that the father of the 
deceased filed a deposition to the effect that 
Guramma w^s his father’s paternal aunt, but 
there is nothing in the award which is con¬ 
sequential on this statement. 

With regard to the other witnesses in the 
case, the Subordinate Judge did not appa¬ 
rently think that much trust could be placed 
upon them. Many were interested, they were 
all in a humble position in life with no docu¬ 
ments^ and nothing special to call their 
attention or fix their memory. Some gave 
evidence of reputation, the admissibility of 
which is questioned, and which their Lord- 

ships without any definite pronouncement 

have laid aside. The rest could only speak 
as to the attendance or non-attendance at 
funerals and the observance or non-observ¬ 
ance of pollution upon the death of a relation. 
And one at least of the defendant’s witness¬ 
es, while insisting that the deceased's male 
ancestor was Venkatareddi, accepted for his 
wife Akkamma. which was the name of the 
plaintiff's ancestress. 

There was one matter on which the oral 
testimony was valuable, and that was id 
relation to certain property. This is a point 

on which their Lordships will make further 
observations. 

The testimony of the Subordinate Judgd 
to the apparent honesty of the plaintiff is of 
further value because of the charge made 
against him by the defendant. 

In the guardianship matter, the defend¬ 
ant’s brother had taken the plaintiff’s side 
aud was even a co-petitioner with him, and 
the defendant’s case was that he and hifl 
brother had quarrelled, and that the plaint¬ 
iff was a man of straw and a mere tool of his 
brother, who had invented the whole case 
out of spite. This case was clearly die- 
believed by the Subordinate Judge 

The other evidence to which the Subordi¬ 
nate Judge attached weight—and in their 
Lordships’ opinion rightly—was on two 
points. First, it was said that there was 
^ ancestral common house, now divided 
into three parts, one for each of the descend¬ 
ants of Bangarureddi, the father of the 
deceased having one, and the plaintiff two 
parts in virtue of hie father and of his uncle 
Seshireddi under a partition, to which 
ference will be made, 
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The three houses are certainlr touching 
each other, and between the pbintiirs house 
and Seshireddi s there is noihing but a 
partition wall. It is not clear whether there 
are two walls between Seshireddi s former 
house and the deceased’s father’s house or 
whether there is merely a partition wall. 
There is some dilTerence in the shape 
of the third house, and its door is now to 
the west, while the doors of the other two 
houses are to the south. It is said that at 
one time the third house had a door to the 
south, but, as the Subordinate Judge says, 
this third house has been largely altered 
and re-built since it was sold, and it is 
not possible to speak definitely. 

It is not suggested that this block of three 
18 touched by other houses on either side. 
Without attaching too much weight to 
the proximity of the houses, there appears 
to be, as the Subordinate Judge thought, at 
least a consistency in iheir cccupation with 
the case of the plaintiff. 

The High Court dismissed this part of 
the case rather summarily, relying on the 
fact that the witnesses described the houses 
as separate but adjoining. This, however, 
at the lime that the witnesses spoke, must 
DU any view have been a correct descrip¬ 
tion. 

The plaintiff’s stronger point is with 
regard to certain lands. If, as the plaint¬ 
iff says, there was a common ancestor, the 
lands would be found to have been held 
in common or to have been divided be¬ 
tween the three lines, that of the plaintiff’s 

father, the deceased’s great-grandfather and 

the line of Seshireddi. 

Now Seshireddi had no son, but he had 
a daughter who, if there had been a pre- 
'vious partition, would succeed to a third 
share for a Hindu woman’s estate; and 
Upon her death Seshireddi's share would 
be divisible in halves between the line 
of the plaintiff and the line of the de¬ 
ceased. 

There were certain properties held under 
two pattas, one dated 1878 and the other 
in 1881. The first pcitta comprises four 
separate fields, and it was granted to 
Nagireddi, the deceased’s grandfather, 
Balasubbareddi, the plaintiff’s father, and 
Seshireddi. The second patta was granted 
to Nagireddi and Balasubbareddi and to 
Seshireddi’s daughter and also to two 

Muhammadans. 

The fact that these two strangers are 
jfound as co-holders diminishes the strength 
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of the inference which would otherwise 
be drawn from the joint tenure, but does 
not wholly destroy it. 

The plaintiff says that there must have 
been, and indeed was, one partition when 
Seshireddi or his daughter were alive, 
which_ would be into thirds, and that if 
you give two fields of which the deceased 
was in possession to his great-grandfather 
and leave the other two fields of the first 
patta and the one field of the second patta to 
the other two lines, you will get a very near¬ 
ly equal division—the deceased’s line would 
get 8 acr^s and 2) cents, and each of 
the other lines would get 8 acres and 97^ 
cents. 

The High Court says that this is too 
uneven; but as Counsel for the appellant 
has pointed out, if you look at the revenue 
rather than at the acreage, the division is 
nearly equal. 

Following out this line of argument, 
the appellant then suggests a second 
division after the death of the daughter 
of Seshireadi. Under this arrangement a 
third field in patta No. I goes to the 
deceased s father, the 4th field goes to the 
plaintiff’s branch, and so much of the field in 
pitta No. 2 as is not allotted to the Muham¬ 
madan tenants is divided as to an area 
equalling quarter to the deceased’s branch 
and as to three-quarters to the plaintiff’s 
branch, the plaintiff also takingthe whole of 
Seshireddi’shouse. The acreage here is again 
not even, because the deceased’s branch 
gets 14 acres and 49 cents, and the plaintiff’s 
branch ll acres and 11 cents. But there 
are materials upon which one can see that 
the house was of value and might reason¬ 
ably form a compensation. 

The defendants insist upon the fact that 
the plaintiff said that his father got the 
house because he had a larger family and 
was poor, and because the deceased’s ances¬ 
tor had sold his house or share of house 
and gone away. But this statement does 
not seem inconsistent. It would not have 
been practical to divide the house—one 
would have to take it and naturally would 
expect to make compensation in land. 

It is true that the land of the second patta 
is not inherited as in a quarter and three- 
quarters, but in definite portions, the de¬ 
ceased’s branch having one acre 87 cents, 
and the plaintiff’s branch the rest. But it 
is remarkable that the patta extends over 
two survey numbers and each takes a frac^ 
tion of each. This jointnees of holding 
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■with no explanation offered other than that 
of common descent is, in their Lordships’ 
opinion, of considerable weight. 

Here again the credibility of the plaintiff 
becomes important. The case for the de¬ 
fendant was that this was all moonshine, 
that there had been no partitions, and 
that his branch had enjoyed their fields 
and shares as far back as memory went; and 
witnesses were called on both sides as to 
this. Bat the plaintiff, who must have 
known, deposed positively as to the second 
partition, and it is with regard to, amongst 
other things, the division and enjoyment of 
properties that the Judge said that he gave 
his evidence in a straightforward manner. 

As regards the High Court, it is not as if 
the learned Judges had come to the con¬ 
clusion that the defendant's case was right. 
They founded their judgment upon a per¬ 
fectly correct ground if it could be main¬ 
tained that the plaintiff had not given suffici¬ 
ent evidence to prove his ca'=;e. Their Lord- 
ships agree with the Subordinate Judge in 
holding that he had given sufficient evi¬ 
dence, and that his relationship was proved. 

With regard to the defendant’s case under 
the Will, the matter stands in this way. It 
is useless to enquire whether the High 
Court was right in saying that the Will had 
been executed, or the Subordinate Judge 
was eight in thinking that it was not shown 
to be a genuine document. If the deceased 
was not of age at the time that it was 
supposed to he made, the defendant’s case 
fails. 

Now both Courts are in agreement that 
themajority of the deceased was not proved, 
and there being considerable evidence both 
ways, their Lordships would follow their 
usual rule of not displacing a conclusion 
of fact upon which both Courts in India 
had concurred 

But on behalf of the. respondents, appli¬ 
cation had been made for leave to produce 
further evidence and to put in a register of 
birth which, if it were a genuine record and 
related to this particular youth, would be 
conclusive proof that he was of full age 
whenthe Will was made. He died on the 
85th May, 1918, and the Will is supposed to 
have been made two days before, on the 
23rd. The age of competency is 18, and it 
is suggested on behalf of the respondents 
that he was born on the 17th April, 1899. 

When the case stood for trial, this issue 
having been clearly raised, there was pro¬ 
duced on behalf of the pi^ntiff an extract 


from a register of another village which 
was said to be that of the birth of this 
youth there, and at a later date. The 
names, however, do not wholly correspond 
and the Subordinate Judge was not able to 
rely upon it. 

The defendant produced no certificate, 
but he put in evidence two applications 
which he had made to the Tahsildar of the 
District that a search should be made in the 
birth register of the village in which the 
deceased lived and died for the vears 1898 
and I8a9 and for copies of the extract, with 
a further request that if they were not in 
the office the Tahsildar should summon the 
karnam of the village and get copies. 

The first of these applications was made on 
the 17th February, 1919, and the reply 
made from the office was that the birth re¬ 
gisters were not in the office. A second 
application for the registers of the three 
years 1895, 1899 and 19U0 was made shortly 
before the :^2nd October, 1920, when again 
the answer was made that the birth registers 
of the village for the three years were not 
in the office. The advisers of the defendant 
took no further step, aud the case went to 
trial without production on his behalf of 
any birth register. 

The defendant gave evidence that he was 
the Village Munsif and that he and the 
karnavi used to prepare the registers, sign 
them and send them to the taluk office, that 
he himself noted in the register the birth 
of the deceased and that of one of his own 
sons, who was born a few days after the 
deceased. In fact, it was because his own ■ 
wife was expecting her confinement that he 
could not have the deceased’s mother con¬ 
fined in his house. He further said that he 
could fix his own son’s birth because it was 
on the anniversary of his father’s death. 
He died shortly after the decision in the 
Court of first instance. After the case had 
been heard in the High Court and while the 
appellant was taking steps to bring his 
appeal before His Majesty in Council, appli- 
oation was made on behalf of the respond¬ 
ents to the High Court to include in the 
record what was said to be an extract from 
the birth register showing that the boy 
had been born on the 17th day of Aprilf 
lti99, and was consequently of full age. 
The appellant did not appear upon the 
application and the order was accordingly 
made. Thereupon he did take 'action and 
filed a counter-petition and aflSdavit and 

applied that the orisiaal birth register 
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should be sent to England, suggesting that 
uponin^ipeetioii it would be louiid to have 
been tampered with. 

The High Court refused to order the origin- 
fll register to be sent, but their Lordships 
directed it to be brought, audit has been 
before them. 

They cannot, however, pronounce any 
Opinion upon its genuineness ex facie. It 
is^a document kept for European months, 
with the dates of the month written in 
European ligures. In it on the proper 
dates, the 17th April and an early day in 
May, £tre found the entries of the two births, 
white'on the IGth of April there appears 
another birth which becomes important. 
The entries were translated to the Board 
out'of the vernacular by the respondents’ 
jhriior'Counsel. There is no comment to 
ihake (ipon them ; aud it being the practice 
td'add up the totals for each mouth, though 
there is ho special place for this purpose, 
the addition for April corresponus, three 
boys and two girls. 

' All that can be said against this is that 
all three entries appear in blacker ink than 
other entries, and ink a good deal less faded 
than one would expect. 

"When, however, application is made at a 
late stage in the case to put in evidence 
res rioviter ad liotitiam perventaf one of the 
primary duties of the applicant is to show 
that it was owing to no want of diligence on 
bis part that the matter was not discovered 

before. 

Here the respondents are in serious diffi¬ 
culty'. The applications made on behalf of 
their father while he was alive to the Tahsil- 
dar were that he should send certified copies 
or, if he hid not the registers, should send 
to the'/carnawi and summon him. The an¬ 
swers from the office made no reference to 
this latter request. 

Now the defendant said that he and the 
Icatnam acted together, made entries, kept 
the registers and sent them in due course 
to the Tahsildar. 

If these registers had not been sent, they 
would still be with him or with the karnam, 
and he had only to produce them, or, if the 
latter gave trouble, remind the Tahsildar of 
the seound branch of his application. 

If, on the other hand, he khew that they 
bad been sent to and should be in the 
Tqhsiidars office, he would not have let the 
nidti^r rest, he would* have issued a' sitb- 
piErta to tue record'ksepsr, a step which 

Uid produce the register later* ae will be 


stated, or he would have asked for an en¬ 
quiry, or with less formality (for all were in 
the same village) he would have talked to 
the record keeper. 

The failure to take any of thcce steps 
lends colour to the suggestions marie for 
the appellaiitj that at that time the register 
either wa=i silent or had entries made in 
such obviously new ink that it was too 
dangerous to produce them, at least, till all 
other means failed. 

Ihen the explanation of the discovery is 
a strange one.^ On the 2nd of March, ly23, 
(after the decision in the High Court, but 
while the present appellant w’as takiogsteps 
to prosecute his appeal to the Privy Council), 
a suit was brought in the Binall Cause 
District iMunsif’s Court against the person 
(his name does not appear) , whose birth is 
apparently recorded the day before the 
supposed date of the birth of the deceased 

Balireddi. The suit was on a promissoi'y 
note, and the defendant pleaded that he 
was a minor. To prove his majority, a 
subpccna was issued, the register was forth- 
witn produced, and then the Pleader, who 
happened to be the Pleader for the re¬ 
spondents in this cause, saw Balireddi s 
nameaad realised its importance. So at 
least it is said, for the Pleader has made 
no affidavit himself. 

Now strange coincidences do occur, but 
this is a remarkable one. The appellant 
says that this suit was a sham one, brought 
to give a reason for the supposed dis¬ 
covery of the register, and ihat the parties 
or several of them are connected with the 
respondents; and his Counsel points to the 
surprising rapidity with which judgment 
in it was obtained, if it was a really 
genuine contested suit. 

Some explanation also would seem to be 
required of the contrast between the 
facility with which the register was acquir¬ 
ed in the later case and its non-production 

on the earlier occasions. 

The respondents have some answer to 
this. The first respondent says that the 
karnam was at enmity with his father and 
that the record-keepCr has been changed 
with an innuendo that his predecessor was 
also faithless in the dischaige of his office 
These charges and counter-charges might 

have been examined by the Judges of the 
High Court to whom it appears that 
^me suggestion of an enquiry was made. 
Their Lordships cannot deal with them 
adequately on the materifils before them, 
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But on the whole the circumstances are 
so suspicious and the burden on the appli¬ 
cants of showing that their father showed 
due diligence has been so imperfectly dis¬ 
charged, that their Lordships decided not 
to admit the document. In these ciicum- 
stanccs the genuineness or.otherwise of the 
Will of deceased dees not call for decision, 
and the conclusion is that their Lordships 
will humbly advise His Majesty that the 
appeal should be allowed, and the judg¬ 
ment of the Subordinate Judge should be 
restored with costs here and below. 

z. K. Appeal aihnved. 

Solicitors for the Appellant;—Messrs. T. 
L. Wilson ct Co, 

Solicitors for the Respondent:—Mr. H. S. 
L. Polak\ 


MADRAS HIGH COURT, 

Appeal against Order No. 271 of 1925. 

February 25, 1926, 

Present: —Mr. Justice Devadoss and 
^Ir. Justice Waller. 

PANDIRI VIRANNA— Appellant 

versus 

GRANDHI SATTIRAJU and otbers— 

—Respondents. 

Civil Procedure Code {Act V of 1008), s. Git Expl., 
0. XXI, r. 80—Mortgagee from judgmevt-delior after 
ailachment and before sale, whether entitled to apjdy 
to set aside sale. 

A person wlio obtains a mortgage of a judgment- 
deblor's property after it is attached in execution but 
before the date of its sale, is entitled to apply 
under O. XXI, r. 89, Civil Procedure Code, for setting 
aside the sale. [p. 82. col. 2.1 
ArumallaChina Subha Reddi v. Vasireddi Jayaram- 
ayya (1), followed. 

Sundaram v. Mamsa Mavuthar (5), relied on. 

A transfer of interest in immoveable properly after 
attachment and before sale is void only against the 
decree-holder who applies for attachment and if his 
decree amount is paid in full with costs and charges 
of attachment and sale, the transferee acquires a good 
title The explanation to s. 64, Civil Procedure Code, 
docs not control the clear provisions of O. XXI, r. 89 
of the Code. [p. 83, col. 2; p. 84, col. 1.] 

Appeal against the order of the District 
Court, East Godavary at Rajahmundry, 
dated the 17th April, 1925, in E. A. No. 81 of 
1925, in E. P. No. 76 of 1923. in 0. S. No. 38 
of 1920. 

Mr. S, Varadachariary for the Appel¬ 
lant. 

Messrs. A, Krishnaswami Iyer and K. 
Kameswara i?ao, for the Respondents 

ORDER, 

Devadoss, J,—The only point in this 
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appeal is whether a person who obtains a 
mortgage of the judgment-debtor's pro¬ 
perty after the date of attachment and 
before the date of sale is entitled to apply 
under O. XXI, r. 89 for setting aside the 
sale. The learned District Judge held that 
he could not. relying upon a decision of 
]\lr Justice Odgers Arumalla China Subba 
Peddi V. Vasireddi Jayaramayya (l).j It 
'vas held in that case that by virtue of s- 
G4, Civil Procedure Code, any transfer of 
property attached.was void and, therefore, 
the person who acquired a title after at¬ 
tachment had no locus standi to apply under 
r. 89. With very great respect we are un¬ 
able to agree with Odgers, J. Section 64 
makes any private transfer of property or 
delivery of property attached or any 
interest therein void against all claims 
enforceable under the attachment. Where 
a decree-holder attaches the property of 
his judgment-debtor, any transfer after 
the date of attachment is void against him. 
He could ignore such transfer and bring 
the property to sale as if there was no 
transaction in respect of the property. If 
the transferee or the mortgagee of the 
judgment-debtor's property pays ol! the 
whole of the decree amount the attachnaent 
will be raised. Under O. XXI, r. 55: 

“Where the amount decreed with costs 
and all charges and expenses resulting 
from the attachment of any property are 
paid into Court or satisfaction of the decree 
js otherwise made through the Court or 

certified to the Court.the altach- 

r ent shall be deemed to be withdrawn." 

Under r. 69, cl. (3;: 

“Every sale shall be slopped if, before 
the lot is knocked down, the debt and costs 
(including the costs of the sale) are ten¬ 
dered to the ofiBcer conducting the sale, 
or proof is given to his satisfaction that 
the amount of such debt and costs has 
been paid into the Court which ordered the 
sale." 

This rule enables the judgment-debtor 
to pay the decree amount and costs into 
Court and avert the sale and r. 55 says 
that if the amount of the decree and costs 
and charges are paid, the attachment shall 
be deemed to be withdrawn. The result 
of these two rules is that as soon as the 
whole of the decree amount and costs and 
charges are paid into Court, not only the 
sale is stopped but the attachment shall 

(1) 76 Ind. Cas. 853; 17 L. W. 650; A. I. R. 1023 Mad. 
659. 
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i*®. to be withdrawn. Can it be 

fV I ''"ho buys the property 

f'M • J^J^Sf^^ent'debtor or who acquires a 
ntie lathe property after attachment and 
petore sale is in a worse position than the 
judgment-debtor himself? To hold that 
there IS a distinction between the-case of 
a judgment-debtor and that of a person 
acquiring interest from him with regard to 
rr. 55 and 6y would be to make the latter 
pay the decree amount and costs and 
charges in the name of the judgment debt¬ 
or. We do not think (hat the Legislature 
intended to make any such distinction 
between the judgment-debtorand a person 
yho acquires an interest in the judgment- 
debtor’s property after attachment and 
before sale. 

The Explanation to s C4 relied upon for 
the contention that r. 89 does not apply 
Jo a person who acquires any interest 
in the judgment debtor’s properly after 
attachment and before sale, is as follows: 

*‘For the purpose of this section claims 
enforceable under an attachment include 
claims for the rateable distribution of 
assets.” 

The Explanation is to be considered with 
regard to the state of the law at the time 
when it was enacted, and cannot be held 
to control the clear provisions of r, 89. 

If the Legislature intended that when an 
attachment of immoveable properly is 
made and the decree-holders wlio apply 
for rateable distribution should have the 
benefit of such attachment and that the 
transferee from the judgment-debtor should 
not by paying off the decree-holder attach¬ 
ing his property release the property from 
attachment except by paying in full the 
amount due to all the decree-holders who 
have applied for rateable distribution, it 
should have said so in clear terms. As 
observed by Kumaraswami Bastri, J., in 
Annamalai Chettiar v. Palamalai Pillai {'2/, 
“Assuming that the Legislature intended 
the attachment under s. G4 to enure for 
the benefit of all persons entitled to rate¬ 
able distribution who had applied for exe¬ 
cution prior to the private alienation it 
has not gone far enough when it introduc¬ 
ed the Explanation to s. 64 worded as 
it is and made no provision for the 
continuance of the attachment in O. XXI 
in cases where the attaching creditor was 

, (2) 43Iti(l.CaB. 539:41 M. 265 at pp. 285. 286; 22 
M. h. T. 461: 33 M. L. J. 707; (1917) M. W. N. 682; 7 

I W. 298 (F. B ). 
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paid off. The result is not very happy, but 
latuiv"^^^'' ill the hands of the Legis- 

lu that case it w^as held by a Full 
bench that the decree-holders who had 
attached the property of the judgment- 
debtor were not entitled to question the 
alienation of the property by the judgment- 
aebtpr after attachment and before sale, 
lection 64 makes any private transfer or 
delivery of the property attached or of any 
interest therein void against all claims 
enforceable under the attachment, but 
under r bS any private sale, mortgage or 
lease of the judgment-debtor’s properly 
with the sanction of the Court is valid. 

Ihe person who acquires an interest 
before attachment need not apply under' 
r. by, for, if the transfer of property orof^ 
any interest therein is a bona fide and’ 
valid one the transferee acquires a good 
title and the attachment would not take 
away the right of such person and, there- 

r. 89 {vide 

Erode Mamkkoth Krishnan Nair v. Puttie^ 
detfi Chembakkoseri Krishnan Nair (3j| 
Where a judgment-debtor purports to 
convey or transfer any interest in immove¬ 
able property already sold in execution of 
a decree he can convey no title to the'trana- 
feree and the transferee cannpt be said to 
acquire an interest in the property for all ' 
his interest has been sold and he haa^no 
interest to convey or transfer. Kule''$9 does 
not apply to a transfer after sale for it 
clearly eays ‘‘holding an interest therein by 
virtue of a title acquired before such sale ” 
Section 310 A of the Civil Procedure 
Code of 1882 corresponding to r. 89 
was held applicable to a purchaser sub¬ 
sequent to attachment and prior to sale 
under the attachment. Mulchand Daqadu 
w.GovindGopal(‘i) It was held by a Full 

Bench of this Court in Sundararti v. Mamsa 
Mavuthar (5) that a judgment-debtor who 
after the sale transfers his interest in the 
property sold in execution of the decree 
retains sufficient interest within the mean 
ing of 0. XXI, r. 89 to allow him to apply 
under the rule and the purchaser of that 
property after Court-sale is precluded from 

applying under the rule. The principle of 
these decisions is that a transfer of interest 

f3) 26 M. 305. 

(4) 30 B. 575; 8 Bom. L. R. 578 

(5) 63 Ind. Cos. 937; 41 M. 554; 40 M T. T lo 
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in immoveable property after attachment 
and befoie sale is void only against the 
decree-holder "who applies for attachment 
and if his decree amount is paid in full 
^ith costs and charges of attachment and 
sale, the transferee acquires a good title. 
This point has been specifically decided 
in Gosta Behari v. Sankar Nath (t>). The 
learned Judges Sir Austnsh Mukerjee 
and Mr. Justice Cuming observed at 
page 129*: 

*Tf an application is made under r. 89 
and is allowed, the first condition for the 
grant of the application is that the entire 
decree should be satisfied. Consequently, 
by no stretch of language can it be said 
that when an application is made in con¬ 
formity with r. 89 any question arises 
as to a claim enforceable under the attach¬ 
ment within the meaning of s. 64." 

Mr. A. Krishnaswami Iyer's oonlention is 
that the auction purchaser ought to be 
protected and, therefore, any person who 
acquires any interest in the property after 
attachment should not be held to be 
entitled to apply under r. 89. His argu¬ 
ment is that the auction-purchaser pur- 
idiftwd Uie property and his right should 
met by his being paid o5 5 per 

—nt. oi 'tfee purchase-money and he relies 
'flCRBisly upon the Explanation to s. 64 as 
eup^artiag hie contention. This argument 
overiooics the fact that the purchaser in 
Court-auction does not acquire a title to 
the property till the sale is confirmed and 
such sale would not be confirmed till the 
•whole purchase-money is paid by him. It 
is well-settled that 25 per cent, paid by 
the auction-purchaser would not be con¬ 
sidered assets within the meaning of s. 73. 
It is only after the full amount has been 
paid that the decree-holder would be entitle 
ed to proceed against the money paid 
by the auction-purchaser. It ■ cannot, 
therefore, be said that the auction-pur¬ 
chaser acquires a title merely by paying 
the amount of his bid and he knows that 
the sale is subject to confirmation by the 
Court and is liable to be set aside if the 
•judgment-debtor pays the decree amount 
and eosts and charges under r.-89 or for 
fraud or irregularity under r. 90-.' The 
auction-purchaser, therefore, cannot com¬ 
plain if the sale is set aside by the Court 
and 8.64 does not protect him against any 
relief claimable by the judgment-debtor 
(d) 36 Ind. Cas. 510: 23 0. L. J. 1*27. 

ot 26 0. U 


[100 1. 0. 1927] 

either under r. 89 or under r. 90. The relief 
open to the judgment-debtor under r. 89 
cannot be denied to a person who acquires 
a title to the property before sale and after 
attachment. 

The appellant, therefore, is entitled to 
have the sale set aside under r. 89. The 
appeal is allowed with costs to be paid by 
respondents Nos. 1, 2, 5 and 6. 

Waller, J.—I agree. 

V. N. V. Appeal allowed, t 


LAHORE HIGH COURT. 

First Civil Appeal No. 1943 of 1922. 

November 20, 1926. 

Present;—Sir Shadi Lai, Kt,, Chief 
Justice, and Mr. Justice 
Agha Haidar. 

Musammat NANDAN —Defendant 

—Appellant 
versus 

WAZIRA AND OTSEK9—Plaintiffs 

—Respo.vjdents. 

Limitation ^Ict (IX of rOS), Sck. I, Art. 125—Alie¬ 
nation by Hindu or Muhammadan female notgov^tted 
by Hindu or Muhammadan Law—Specific Relief Act 
(I of 1S77), s. ItZ—Declaration granted to 7 ‘eversioner — 
Alienor dying dui'ing pendency of appeal—Reversioner 
hicoming entitled Jo possession —Decree for mere decla¬ 
ration, whether should be ^et aside—Appellate Court, 
discretion of. 

Article 125 of Sch. I of the Limitation Act is not con¬ 
fined in its operation to cases where the female making 
the alienation is governed by ’Hindu or Muhammadain 
Law but covers every case' where the female making 
the alienation is a Hindu ora Muhammadan and the 
immediate reversioners who bring the suit also piofess 
the same faith, [p. 85, col. 2.] 

Where a reversioner has obtained a decree for decla¬ 
ration to the effect that a gift \viU not affect his rever** 
sionary rights after the donor’s death,. the Appellate 
Court, on appeal by the donee, cannot set aside tbati 
decree on the mere ground that, by the death of the 
donor during the pendency of appeal the reversioner 
has become entitled to immediate possession, fp. 85, 
col. 1.] 

First appeal from the decree of the Senior 
Subordinate Judge, Qujranwala, dated the 
15th Ma5% 1922. . t 

Diwan ilehar Chand and Lala Kidar Nath 
C/iopra, for the Appellant. . 

Messrs. Mukand Lai and Shambhu Lah 
for the Respoudents.. .. 

■ JUDGMENT.— In October 1894, one 

Gulab Singh,- a Jat of the village -Mahyn 
in the Gujranwala District, made -a gift of 
790 kanals and 4 marlas of land to Bahali 
the husband of his sister, and in August^ 
1895, his rerversionary heirs obtained a 
declaratory decree to the effect that the 
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gift would nofaffect their rights when the 

supcessiou opened out. At the time when 
the gift was made. Gulab Singh retained 
an area of about 16 l) kanals of land, and 
when he died in May 1909. this area came 
into the possession of his step-mother 
Musammat Rajan. In January lylO, the 
aforesaid reversioners brought an action 
against Bahah to recover possession of the 
land gifted to him on the allegation that 
Musammat Rajan had abandoned her rights 
to the property, and that they were, there- 
^re, entitled to immediate possession. 
J-heir claim was negatived on the ground 
that, though the lady was quite willing to 
let her daughter Musavimat Nandan and 
the latter’s husband Bahali enjoy the use 
and benefit of the land, her action did not 
Indicate that she had given up all rights 
to the property or was prepared to aban¬ 
don the estate in favour of Gulab Singh’s 
reversioners. 

In February, 1912, Musammat Rajan 
- made a gift of the entire estate, which 
originally belonged to her step-son Gulab 
Singh, in favour of her daughter Musam- 
ywx Nandan and on the 20th May, 1 h 21, 
'the reversioners brought the present action 
praying for a declaratory decree that the 
gift should not affect their right of suc¬ 
cession after the death of the donor. The 
trial Judge has passed a decree in their 
■favour, and in this appeal by Musammat 
Nandan we'are asked to dismiss the suit 
'on the short ground that by reason of the 
death of the donor during the pendency 
of the appeal in this Court, the reversioners 
are entitled to the immediate possession 
of -the estate, and that the Court should 
'decline to grant a declaratory decree which 
is a purely discretionary remedy. It must 
be remembered that the plaintiffs have 
been successful in the trial Court, and the 
Appellate Court cannot set aside the decree 
in their place subsequent to that decree. 
Nor can the suit fora declaration be dis¬ 
missed because some of the reversioners 
have now accepted the validity of the gift 
and recognized the title of the donee. 
Their action cannot adversely affect the 
claim of the other reversioners, any one of 
whom could bring a suit for, and obtain, 
a-'declaratory decree. 

The main question debated before us is 
whether the suit brought by the plaintiffs 
^was barred by time.- Now, it is common 
'ground'that the'9Uft is not governed by-^fch'e 
Punja)b' Xiimit^tioa- (Ancestral Ladd Aliena- 
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t on) Act I of 1900; and that it would not 
be barred under the Punjab Limitation 
(Custom Act I of 1920, if it was govern- 

Ict iVsr ^ the Indian Linfitation 
Act, 1908. The dispute between the parties 

IS, therefore, narrowed down to the issno 

as to whether Art. 125 or Art, iS of the 

Indian Limitation Act prescribes the period 
of limitation for the suit. It is incontro 

TrHH ’20. being the residuary 

Art cle can have operation only if no period 

of limitation IS provided for the suit else¬ 
where in the Statute. 

Article 125 prescribes a period of twelve 

ye^s for a suit brought during the life of 
a Hindu or Muhammadan female by a 
Hindu or Muhammadan who if the female 
died at the date of instituting the suit 
would be entitled to the possession of land 
to have an alienation of such land made 
by the female declared to be void except 
for her IHe or until her re-marriage. Mr 
Mehar Chand for the appellants seeks to 
take the case out of the scope of the Arti¬ 
cle by contending that it applies only to 
those cases m which the female making 

fk® J® governed by the Hindu or 

the Muhammadan Law, and that the par¬ 
ties to the present case are governed 
neither by the Hindu Law, nor by the Mu¬ 
hammadan Law. But the Article covers 
every case where the female making the 
alienation is a Hindu or a Muhammadan 
and the immediate reversioners, who brine 
the suit, also profess the same faith. There 
can be no doubt that under the Muham¬ 
madan Law a female never succeeds to a 
life-estate and it is clear that if the con¬ 
tention of the learned Advocate be accent¬ 
ed, the Article would be rendered super¬ 
fluous in so far as it refers to Muhamma, 
dans. --*****•» 

Mr Mehar Chand has expressed his in¬ 
ability to cite a single judicial anthwi^ 
which would support his contention 
suit IS certainly brought by Hindu‘rev^ 
sioners to impeach an alienation made by 
a Hindu female, and it is conceded that 
on her death they will be entitled to the 
possession of the estate. The case satisfies 
all the requirements of Art. 125 and conse 

quently 18 not barred by time 

We accordingly confirm the'deerea of tk.. 

Wr Co„. .„d di..™ 

K-L. ■ Appeal, dismisled. 

A. N, A. ' • '-v / 7 
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PRIVY COUNCIL. 

Appeal FROM the Madras High Court. 

November 30, 

Present :—Lord Phillimore. Lord Sinlia, 

Mr. Ameer Ali, and Lord 8alve-ea. 
DeicanBahadur PANAGANTI 
aRAMARAyANIMGAR— Defendant- 

Appellant 

versus 

Sri Rojah VELUGOTI GOVINDA 
KRISHNA VACHENDRA BAHADUR 
VARU, MAHARAJA of VEXKaTAGIRI 

AND OTHERS—Plaintiffs—Respondents. 
Transfer of Property Act {IV of ISSI), ss. 01, 02 — 
Civil Procedure Code {-IcJ V’ of lOOS}, (>. XXXl\ , r. I 
— Mortgage- Usufructuary mortgage and lease back — 
Same transaction—Arrears of rent, whether 

nayahle on rede mptionSe par ate suit, whether neces- 
siry—Usufructuary mortgage with personal covena7it, 
nature of. 

K mortgaged three items of immoveable properties 
to T with possession, \mder a deed which contained 
also a personal covenant to pay the principal and 
interest due under the mortgage. On the same day 
another deed was executed by which K took the pro¬ 
perties back on lease from T agreeing toi pay a 
fixed yearly rent which was equivalent to the interest 
on the mortgage amount. In default of payment of 
the rent reserved it was to be recovered from the 
income of the villages leased and by means of the 
lessee's other properties besides the properties mort¬ 
gaged. In a suit for redemption by an assignee of the 

mortgagor’s interest: ^ , , , 

Held, (1) that the mortgage-deed and the lease-deed 
should he read together as they formed parts of one 
transaction, the lease being in the nature of machinery 
for the purpose of realising the interest; [p. 89, col. 
2 .] 

(2) that the mortgage in question was something 
more than a usufructuary one inasmuch as it contain¬ 
ed personal covenants on the part of the mortgagor to 
pay principal and interest, being either an anomalous 
mortgage or a combination of a simple and usufruc¬ 
tuary mortgage; [p. 89, col. 2; p. 90, col- 1-] 

(3) that under the provisions of O. X\XI\, r. ], 
Civil Procedure Code, all claims affecting the equity of 
redemption should be disposed of in one and the 
same auit and that, therefore, the mortgagee was 
entitled to be paid the arrears of rent due under the 
lease-deed, with interest thereon, along with the 
mortgage, amount, and was not bound to institute 
a separate suit to enforce his charge therefor, [p. 90, 
col- Ll 

Section 62 of the Transfer of Property Act applies 
only to the case of usufructuary mortgages pure and 

simple; and is not in any way inconsistent with s. 61 
of the Act. [p. 69, col. 2.] 

Appeal against the decree of the High 
Court, Madras (Sir John Wallis, Kt., Chief 
Justice and Mr. Justice Seshagiri Aivar) 
dated the 10th April 1920 reported in6ll C. 
bl2 varying that of the Subordinate Judge, 
North Arcot, dated the Slat March. 1917. 

Messrs W. H. Upjohn and Kemvorthy 
Brown, for the Appellant. 

Messrs. Herbert, A. M. Dunne and K, V, 

L. Nara^m/tam, for the Respondents. 


JUDGMENT. 

Lord Sinha.—This is an appeal against 
a decree of the High Court of Madras, dated 
the 19th of April, 19':0, varying a decree of 
the Subordinate Judge of North Arcot, dated 
the 3lst March, 1917, made in a suit filed 
in that Court on the 2lBt December, 1915. 

That suit arose out of a transaction bet¬ 
ween the Raja of Kalahasti and the Raja of 
Tuni, which was embodied in Ex. A and 
Ex. 1 in the case. 

Exhibit A purports to be a deed of 
“mortgage with possession” of immoveable 
properties described in Schedules A, B. C 
and D (hereafter called the A, B, C and D 
properties) for a sum of 11 lakhs of rupees, 
with interest at 10 annas per cent, per 
month, to be recovered from the rents and 
proiits. The mortgagor was to have liberty 
to pay off the mortgage-money at the end 
of four years, with option to defer payment 
for a further period of two years. If the 
money was not paid on the 13th of March, 
1915, the entire amount then due was to 
carry interest at 1 per cent, per mensem— 
lO annas from the rents and profits and the 
remaining 6 annas to be payable by the 
mortgagor personally being also charged 
upon the properties. 

Exhibit I purports to be a muchilka or 
counterpart lease, by which the mortgagor 
Raja takes a lease from the mortgagee of 
the “A” properties for a period of four 
years, from the 1st July, l!)09, to the 30th of 
June, 1913. The lessee was to pay a fixed 
yearly rent of Rs. 18,750, in three equal 
instalments, which is equivalent to interest 
on 2^lakhs at 10 annas per cent, per month. 
In default of payment of the rent reserved, 
the amount was to be recovered from the 
income of the ijara villages, and by means 
of the lessee's other property “ besides 
the property which was mortgaged with 
possession. 

There was considerable controversy as to 
the precise meaning of the Telugu word 
“Gaka” in Ex. I, translated above as “be¬ 
sides.” It may mean “in addition to” or “ex¬ 
cepting.” Their Lordships feel no doubt that 
in the context that word means “in addi¬ 
tion to" • 

The circumstances under which the trans¬ 
action embodied in Exs. A and I took place 
were as follows:— 

The Raja of Kalahasti was heavily in 
debt at the time. Decrees for sale had 
been obtained by mortgagees against the 
“A,” rB” and “0” properties. The “B" 
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though proceedings to set aside the sales 
of the “B” properties were pending. To 
pay off all these encumbrances and to meet 
the expenses in connection with the pro¬ 
ceedings to set aside the sales which had 
already taken place and other immediate 
necessities, it was necessary for the Raja of 
Kalahasti (the mortgas^or) to raise a sum of 
11 lakhs of rupees. That money was to be 
applied as follows: — 

(а) 2} lakhs for payment of three mort¬ 
gage-decrees against the “A” pro¬ 
perties and expenses in connection 
therewith; 

(б) 2j lakhs to satisfy the mortgage- 
decree against the “B” properties, 
and to meet all expenses in connec¬ 
tion with the proceedings to set 
aside the auction-sales thereof, as 
also other necessities of the mort¬ 
gagor; and 

(c) 6 lakhs to satisfy a mortgage against 
the “C” properties in favour of a 
Sowcar of Hyderabad, who was in 
possession of those properties with 
an agreement to ' re-convey the 
same on receipt of 6 lakhs of 
rupees. 

The Raja of Tuni agreed to lend this 
amount of U lakhs of rupees and to apply 
the same for the above purposes, on the 
security of the “A,” “B” and “C ” properties, 
with the addition of another small property 
described in Schedule D of Ex. A, this last, 
it is suggested, being included merely with a 
view to registration in the District in which 
it was situated. 

The terms of this agreement were em¬ 
bodied in the two deeds, Ex. A and Ex. f, 
which were executed and registered on the 
same date—the 13th March, lUOJ, 

Thereafter, the mortgagee paid off the 
three mortgage-decrees against the “A” 
properties and certain other expenses in 
connection therewith and the amount so 
applied was more or less lakhs of 
rupees. 

He alse paid into Court a sum of 
Rs. 1,93,617 in respect of the mortgage- 
decree against the “B” properties. 

These properties (23 villages in Taluk 
Pamur) had been sold, together with 4 other 
villages in the same Taluk, in Court-auction 
and the mortgagor had applied to set aside 
those sales. The first Court confirmed the 
sales of the 4 villages and set aside the sales 
of the “B” villages (23 in number). Both 


sides appea ed to the fligh Court whie'' 

and the mortgagee lost his possession of The 
B properties. He could not, however ge? 

he diH ' admitted that 

ne did not receive any interest on tlie 

latter sum for the period while it was in 

Court, le., until the 24th April 1 b 1 -i „nr 

rZZ':r' ‘'-balance ;.hicl 

The mortgagee did not pay the C iakhs of 
rupees to the Hyderabad SoincaVand^on- 
aequently the ‘'O” properties never cTZ 
under the operation of the mortgage (eTa) 

7ui. 

thJ‘-l “nrS- in possession of 

but didnot pay any portion of the stipulated 
rent. The mortgagee (lessor) obtaLed a 
money-decree in respect of seven instalments 
of the rent, but it is common ground that 
that decree as well as the remaining five in- 
stdments of rent remained unsatisfied 
The mortgagee died in 1911, and in 1913 
hi8 widow and representative transferred all 
hi8 interest m the mortgaged pronertie^! tn 

defendant No 1. who ther°eafte'^ sub 

Nof s'Vrld 2. Defendant! 

JNos. 3 and 4 are the representatives of 

pecti>efy“ “mortgagor and mortgagee res- 

The equity of redemption of the “A" nrn 
perties was sold in execution of a monev- 
decree against the mortgagor and purchased 
by the plaintiff, who instituted the presenf 

defendants above described for redempt in 
and possession. ^pnon 

The plaintiff alleged that defendant No 1 

was claiming a great deal more than ihs 

sum (Rs 2.31,150; which he admitted to Ee 

due on the mortgage of the “A” properties 
and he asked tha,t an account might be taken 
of he amount due to the defendant “ ? 
on the security of the properties and tLt 
on paymentof the same by the nlaim 
defendants be directed to deliver to '! 
plaintiff the mortgage instruments a^d all 

possession relating to 
tho propsrties &Qd to dsliver DosApQQir^^ t 
the said properties to the plaht^Lu 
any encumbrance and to execute and register 



ES PANAGAN'TI RAMAEATASIMQAR i'. JA OF VENKiTAGIBI. ‘ [lOO I. 0.'i927j 


an. acknowledgment in -writing to the effect 
that the interest created by the mortgage 
has been extinguished. 

The defendant No. 1 annexed an account 
to his written statement under which he 
claimed that a sum of R?. 5»63,i72-15-lT was 
due on the mortgage, including the arrears 
of rent above mentioned, and he also asked 
that an accountshould be taken of all monies 
due to him and the plaintiff declared entitl¬ 
ed to redeem only on payment of the whole 
amount found due, together with his costs of- 
suit. 

Now, a portion of the defendant’s account 
consisted of claims for compensation based 
on several grounds, such as the alleged . 
misdescription of one of the villages mort¬ 
gaged, the fact that another of the villages 
was allow’ed to be sold for arrears of revenue 
on the alleged fraudulent compromise of 
the litigation for settingasidethe saleof the 
“B” villages and so forth. These formed 
the subject of Issues Nos. 7, 8 and/9 in the 
trial Court and were all decided in favour 
of the plaintiff. Both the Subordinate 
Judge and, on appeal, the High Court held 
that these were all claims for breach of 
contract sounding in damages and were 
not in any way charged upon the property. 
They, therefore^ held that the plaintiff, as 
assignee of the equity of redemption, could 
not be required to pay such damages as a 
condition of redemption. Some of these 
claims were repeated in the case for the 
appellant-defendant before this Board, but 
as Mr. Upjohn, on behalf of the appellant, 
abandoned them at the hearing their Lord- 
ships need not deal with them except in 
connection with the question ot the cos^ 
of this appeal.. • 

The questions, remaining for, considera¬ 
tion are: 1st, Is the defendant entitled to- 
credit in the mortgage account taken in 

this suit for the amounts he- paid i in. 

connection with the propertiesi and, if 
so, at what rate and for ivhat • period, is he 
entitled to interest thereon ? , And, ■. 2nd Is 
the defendant similarly entitled- lo credit 
for the arrears of rent remaining.unpaid in 
respect of the “A ” properties? These 
formed the subject of Issues Nos. 4, 5 and 
12 in the first Court, which decided them 
all against the defendant.: , •, { V.;. 

That Qpurt held, as, a matter oficcmstruo- 
tw)n,,thathlx.;A,ainjanated to threft different 
ipoftgag.es- .fpr; o thWdifferent, aoaouata <in, 
three D^oBex:ii^j. ^d, thatj the mort-i 


was distinct and separate from ' the other 
two items of 2^ lakhs and 6 lakhs, which 
were similarly received for:the respective 
purposes of relieving the ‘‘B” and ‘-C’ 

properties from the encumbrances subsist¬ 
ing thereon. In that view the Subordinate 
Judge disallowed the claims in connection 
with the “B” properties and went to the 
length of splitting up the stamp duty on 
Ex. A, allotting half of it only,- viz.^ 
Rs. 6,000 out of Rs. 12,000 to the claim 
against the‘ A” properties. 

On the second point, he held that the 
mortgage (Ex. A) and the lease (Ex. I) were 
separate and severable transactions, that 
the arrears of rent payable under Ex. I 
were uot charged upon the “A” properties, 
either as to principal or interest, and that 
the plaintiff was not bound to pay the sums 
claimed in respect of such arrears. 


Taking the account on this basis, the 
Subordinate Judge decreed that (1) “if the 
plaintiff pays into Court on or before the 
■ SOthJune, l017, the amount declared due, 
viz , Rs. 2,70,752-1-:^, the defendants should 

deliver up to the plaintiff...all 

documents in his possession or power relat¬ 
ing to the mortgaged property and should, if 
so required, re-transfer the property to. the 
plaintiff free from The mortgage and from 
all encumbrances, etc., and shall put the 
plaintiff in possession of the property, and 
(2) that if such payment was not made on or 
before the 30th June, 1917, the said mort¬ 
gaged property should be sold.” 

• , , 

The defendant appealed to- the High 
Court. The learned Judges in that Court, 
differing from the Subordinate Judge,held 
as a matter of construction that Ex. A 
could not be treated as creating three .dis¬ 
tinct mortgages and that there was nothing 
in its provisions to cut down. the. plain 
words of the instrument by which the proi 
perties in the four schedules-were chargee^ 

in respect of the whole debt. Theyi there-, 
fore, modified the decree of the first Gpurh 
by including in the mortgage-debt- the, 
difference sbetween the amount paid into 
Court by the mortgagee in respect of thei 
“B” properties and the amount drawn out, 
by him viz., Rs. 13.20t-b-0, with interest 
thereon at 10 annas per cent, per menseenj 
from the 31^*; JaQuary,«X,Jll,- up to-lJf.b, 
April, 1 -20 (date .oft High ^Ggurtf decree)/* 
Th^y: further modifiedi the-iilovver 

itQn .tboj ..defsnjfept, itSa 
of the ^to.rHhd.. 
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addUional -sums thus allowed am-ounted, 
with interest, to Rs. ^9,711-8-2. 

■The only objection to this part of the 
:'High Uourt’s decree urged before this 
Board is that the appellant is entitled to 
■'interest on the entire amount paid into 
Court by the mortgagee (Rs. I,y3,617) from 
the time he lost possession of the “B * 
properties, f.c., to the 24th April, 1912, at 
10 annas per cent, per month, in addition 
to the'interest'on the difference (Rs. 13,201) 
allowed by the High Court. Their Lord- 
ships are of opinion that this contention is 
well -founded and the High Court decree 

must be varied so as to give effect to it. 

» ♦ 

A second claim urged on behalf of 
the defendant-appellant to a sum of 
Rs. 5,572-14-8, is based on the ground that 
the mortgagor had collected a portion of 
the rents of the “A” properties between 
the 13th March, 1909, and the 30th June, 
1909, and that this portion amounting to 
,Rs. 5.572-14-8 was payable under Ex. A to 
the mortgagee. The Subordinate Judge, 
as well as the learned Judges of the High 
Court, found against the defendant-appel¬ 
lant in respect of this claim and their 
Lordships see no reason to disturb this 
concurrent finding of fact. 

. A more important point in the case 
relates to the arrears of rent payable under 
the lease (Ex. I). As stated above, the 
mortgagor never paid any of the instal¬ 
ments of rent payable under the lease 
(Ex. A). For seven of these instalments a 
^decree was obtained in 0. S. No. l7 of 1912 
and a small sum of money realised in 
execution of that decree; the remaining 

five instalments also remained unpaid and 
the defendant claimed that two sums of 
30,997-14-1 and Rs. 38.G84 ll-O remain¬ 
ed'due in respect of these arrears of rent 
with, interest' thereon. Their Lordships 
understand that there is no dispute as to 
the amount', but the plaintiff contends that 
these sums are not in any way charged 
Upon the “A" properties and that he was 
uot bound to pay the same for the purposes 
of redemption. . , , 

The Subordinate Judge decided in 
favour of the plaintiff on the ground that 

the lease (Ex. I) did not create any charge 
on the corpus of the “A” properties. 
The Hi-gh-Court upheld that part of 
hU decisioni 'bufc-oa different grounds. The 
learnedJvCttief A^ustiee {the other learned 
^udg9 .;n(>t'>d'i93eatin’g) Tejeoted‘''t>h6 Sub- 
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ordinate Judge’s construction of the lease 
and held that the annual payments there¬ 
by provided were charged on the land in 
question by Ex. 1. The Chief Justice held 
however, that by virtue of s.' (!? d fh of 
the Transfer of Property Act, the p a nt '^ 
had a statutory right to redeem the 
usufructuary mortgage created by l-V 
A without paying off the charge fo; 
arrears of rent under E.v. r it/ 

’Agreed' with 

the _ Chief Justice and was further of 
opinion that apart from s. d 'h) 

which the Chief Justice relied th^^T- 
fendants claim on this head failed because 

there was no right im Indian Jaw in ! 

mortgagee to require all the mortgages on 

a property to be redeemed together. ^ 

It is contended before this Bnarrt p.. 

behalf of the defendant-appellant that the 

two deeds, Exs. A and I, should be read 
together as they form parts of one trans 
action, the lease being in the nature of 
machinery for the purpose of reali^g 
the interest due on the morteaye 
h urther, that s. 62 of the Transfer of pfo' 
perty Act has no application to the Case 
as it applies only to a case of an usufructr 
ary mortgage pure and simple, which Ex 

A 13 not, as It contains covenants for pav 

ment both of principal and interest The 

.section which the appellant’s Counsel urges 

as being applicable to the facts of this 

case IS 8. 61 of the Transfer of Property 

Act, wnich enacts by implication that a 

mortgagor seeking to redeem shall not be 

entitled to do so without paying any money 

that may be due under a separate mort 

gage or charge, if the latter relates to the 
same property. 

Their Lordships are of opinion that these 
contentions on behalf of the appellant must 
prevail. A number of authorities ou the 
sections of the Transfer of Property Ant 
were cited which their Lordships have con 

sidered, but upon which they think it un¬ 
necessary to comment. In their Lordshlns* 
view, s. 62 of the Transfer of Property A^ct 

applies only to usufructuary mortgages nn™ 

and simple, and is not in any way Tncon 
Bistent with the provisions of s. 61. 

The mortgage in question. Ex. A no 
doubt, 18 usufructuary, but it is somethin'e- 

more, inasmuch as it contains covenants on 

the part of the mortgagor to pay both 
principal and interest. Their Lordship 
are -disposed -to-agree in -the-'view tak^ 
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o' the mortgage by thelearoed Chief Justice 
oc Ml Iras that it was aa anomalous mort¬ 
gage or at least a combination of a simple 
mortagage and an usufructuary mortgage. 
In no other view could the preliminary 
decree of the Subordinate Judge directing 
a salt of the properly in default of pay¬ 
ment, or the final decree of the High Court 
which embodies such direction, be made. 
If, again, apart from the usufructuary mort¬ 
gage there is a simple mortgage or a charge 
subsisting on the properties in favour of 
the defendant by virtue of Ex. I, the 
decrees both, of the Subordinate Judge and 
of the High Court must be held to be 
erroneous in so far as they direct that on 
payment of the amount due under Ex. A 
the defendant should deliver possession of 
the property free from encumbrance and 
all documents relating to the mortgaged 
properly. Counsel, on behalf of the 
first respondent, conceded that that portion 
of the decree should be set aside, but 
argued that the plaintiff should be relegat¬ 
ed to a separate suit to enforce the simple 
mortgage or charge under Ex. I. 

It seems to their Lordships that the 
course suggested by the first respondent's 
Counsel would lead to a circuity of action 
and would be contrary to the provisions of 
Order XXXIV, r. 1, of the Code of Civil Pro¬ 
cedure, which requires all persons having 
an interest in the mortgage security to be 
joined as parties to any suit relating to the 
mortgage. The object of that provision is 
that all claims affectingthe equity of redemp¬ 
tion should be disposed of in one and the 
same suit. If the defendant did not set up 
his charge for the arrears of rent in this suit 
serious questions might well arise as to whe¬ 
ther he would be entitled subsequently to 
bring a suit to enforce that charge. Their 
Lordships are of opinion that the defendant- 
appellant is entitled to add the sums in 
question to his claim in this suit with in¬ 
terest thereon, from the due date of the 
mortgage, vie., 13th of March, 1915. 

The judgment of the High Court should 
be varied oa the points mentioned above 
and the case remitted to that Court in order 
to make a decree on the above basis, and 
their Lordships will humbly advise His 
Majesty accordingly. 

The respondent No. 1 must pay the appel¬ 
lant’s costs of this appeal, less a sum of £50, 
which their Lordships assess as being pay¬ 
able to him by the appellant in respect of 


unsustainable claims abandoned only at 
the hearing of this appeal. 

A. N. A. Appeal allowed in part. 

Solicitors for the Appellant:—Messrs. 
Dourjlas, Grant and Bold. 

Solicitor for the Rispondents;—Mr. H. S. 
L. Polak. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1589 of 1923. 

July 26, 1926. 

Present :— Mr. Justice Devadoss. 

SIRIGlNEflOI SUBBARAIDU- 
Defendant—Appellant 

Srimit TIRUMALA VENKATA- 
SREENIVASACHARLC AYYAVARU- 
Plaintiff—Respondent, 

Defamation — of abuse—Candidate at elec* 
tion abusing rival candidate as drunkard— Privilege, 
extent of. 

The plaintiff and the d3fendant were candidates at 
an election. At the election meeting the plaintin 
called the defendant a rowdy and a suspect. Tbs 
defendant retorted by saying that the plaintiff vras a 
drunkard and unfit to be a candidate. The defend^t 
was successful at the election. After the election 
meeting was over, the defendant was asked by soma 
p3ople outside as to what happened inside and de¬ 
fendant said that the plaintiff was a drunkard. In an 
action for damages by the plaintiff : 

Held, - that in respect of the abuse at the meeting, 
defendant who was defending himself against the 
plaintiff s attack was privileged; but that privilege 
did not extend to what was said by ths defendant 
outside the meeting and after the election was over, 
and that, therefore, the word used outside the meeting 
hall was actionable, [p. 91, col. 2.] 

Dwyer v. Esmonde (2), distinguished. , 

Words of abuse used during the course of a heated 
quarrel are not actionable inasmuch as the person 
using them cannot bo said to intend to defame the 
person whom he abuses, fp. 91, col. 1.] 

Secoud appeal against the decree of 
the Court of the Subordinate Judge, 
KUtna at Ellore, in A. S. No. 260 of 1922, 
preferred against that of the Court 
of the District Munsif, Ellore, in 0. S. 
No. 249 of 19n (0. S. No. 50 of 1921, Court 
of the District Munsif, Kovur) 

Mr. Rajamannar, for Mr, P. Venkatra^ 
tnana Rao, for the Appellant. 

Mr. V. Govindachari, for the Respond¬ 
ent. 

JUDGMENT.—The plaintiff and the 
defendant were rival candidates at an 
election and the plaintiff called the de¬ 
fendant “a rowdy and a suspect.” The 
defendant plaintiff was a "drunkard.” The 
defendant retorted by saying that the 
was elected as one of the Panehayatdars 
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at; tha meeting. After the election was 
op’er, the defendant was asked by some 
people as to what happened inside and he 
saems to have told them that the plaintiff 
was a drunkard. The plaintiff has brought 
this suit for damages on account of the 
expression used by the defendant. The 
District Munsif gave a decree to the plaint¬ 
iff for a sum of Re. 1 as damages and also 
costs of the suit. The Subordinate Judge 
has, on appeal, confirmed the decree of the 
District Munsif but varied the order as 
regards costs. The defendant has preferred 
this second appeal. 

The contention of Mr. Rijamannar for 
the appellant is that there was a vulgar 
abuse at the time and that the word 
“drunkard," therefore, is not actionable. 
Reliance is placed on Koncc Suhhadra v. 
Suhharayudu (1). In that case a Bench of 
this Court held that if words of abuse are 
used during the course of a heated quarrel 
such words of abuse would not be action¬ 
able. In the case of vulgar abuse in the 
course of a quarrel, no doubt, it cannot be 
said that the person using the words in¬ 
tends to defame the person whom he abuses. 
But the case is different where a person in 
order to injure another person's reputation 
uses any expression which is defamatory, 
and which he knows is likely to lower the 
other in the estimation of others. The 
District Munsif has rightly disallowed the 
plaintiff’s claim as regards the use of the 
word at the meeting. He has given a 
decree in respect of the word used after 
the meeting was over and outside the meet¬ 
ing hall. 

The question is whether the defendant 
was justified in telling the people who 
asked him as to what happened inside, that 
the plaintiff was a drunkard. Reliance is 
placed upon Dwyer v. Esmonde (2). That 
case does not apply to the present case. In 
that case the defendant in order to justify 
his conduct in ejecting the plaintiff told 
the circumstances under which ne had to 
eject him. There was an election pending 
and the plaintiff published in the Freeman/ 
Journal^ which had a large circulation in 
Waterford, statements which would go to 
show that the defendant was an undesirable 
landlord and was unfit to be a candidate. 
The defendant in order to justify his 
conduct wrote to the Journal detailing 
the real circumstances under which the 

1) 10 M. L. J. 83. 

2) 2 Ir. R, 243. 


plaintiff was evicted from his holding. He 
also explained why he could not get a 
tenant for his land. The Court of Appeal 
held that the defendant was justified in 
writing the article in order to explain his 
conduct In other words, he pleaded 
privilege and the Court of Appeal upheld the 
plea of privilege. In this case the defend¬ 
ant cannot set up the plea of privilege with 
regard to the expression used outside the 
meeting. So far as the expression used 
inside the meeting is concerned he was no 
doubt privileged because he was directly 
attacked by the plaintiff and he retorted 
by saying that the plaintiff was an un¬ 
desirable candidate inasmuch as he was a 
“drunkard." But that privilege does not 
extend to anything which the defendant 
did outside the meeting and after the 
meeting was over. I, therefore, hold that 
the defendant’s action was not justifiable 
and the lower Courts were right in award¬ 
ing the plaintiff nominal damages. 

The next question is whether I should 
allow the costs of this appeal. Inordinary 
cases, no doubt, costs would follow the event. 
But in this case the two parties are on a 
par. It is like the pot calling the kettle 
black and I do not think I would be jus¬ 
tified in allowing costa to the respond¬ 
ent. 

The second appeal is dismissed without 
costs. The memorandum of objections is 
also dismissed without costs. 

V. N. V. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal fp.om the Madras High Cocrt. 

November y, 1926. 

Present :—Lord Phillimore, Lord Sinha, 

Lord Blaneeburgh and Lord Salvesen. 

PATHUMSA AMMAL— Appellant 

versus 

RAJAGOPALA MUDALIYAR^ 

Respondent. 

Civil Procedure Code (Act V of lOOS), 0. XXXIV, 
r. 7— Redemption suit—Preliminary decree — Account, 
whether must be taken. 

In a suit for redemption it is usual to have an 
account taken, but if at the time of the passinj? of the 
preliminary decree the Court can arrive at the exact 
sum payable by the plaintiff, it is not necessary to 
make a direction that an account should be taken, 
[p. 92, col. 1.] 

Appeal against the judgment of the 
High Court, Madras. 

Messrs. L. De Gruyther and K. Y, 
Flarasimham, for the Appellant. 
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Of the m-:>rtgageb 7 the learned Chief Justice 
oc Ml Iras that it was aa anomalous mort¬ 
gage or at least a CDmbination of a simple 
mortagage and an usufructuary mortgage. 
In no other view could the preliminary 
decree of the Subordinate Judgedirecting 
a sale of the properly in default of pay¬ 
ment, or the final decree of the High Court 
which embodies such direction, be made. 
If, again, apart from the usufructuary mort¬ 
gage there is a simple mortgage or a charge 
subsisting on the properties in favour of 
the defendant by virtue of Ex. I, the 
decrees both of the Subordinate Judge and 
of the High Court must be held to be 
erroneous in so far as they direct that on 
paymenc of the amount due under Ex. A 
the defendant should deliver possession of 
the property free from encumbrance and 
all documents relating to the mortgaged 
property. Counsel, on behalf of the 
first respondeat, conceded that that portion 
of the decree should be set aside, but 
argued that the plaintiff should be relegat¬ 
ed to a separate suit to enforce the simple 
mortgage or charge under Ex. I. 

It seems to their Lordships that the 
course suggested by the first respondent's 
Counsel would lead to a circuity of action 
and would be contrary to the provisions of 
Order XXXIV, r. 1, of the Code of Civil Pro¬ 
cedure, which requires all persons having 
an interest in the mortgage security to be 
joined as parties to any suit relating to the 
mortgage. The object of that provision is 
that all claims affecting the equity of redemp¬ 
tion should be disposed of in one and the 
same suit. If the defendant did not set up 
his charge for the arrears of rent in this suit 
serious questions might well arise as to whe¬ 
ther he would be entitled subsequently to 
bring a suit to enforce that charge. Their 
Lordships are of opinion that the defendant- 
appellant is entitled to add the sums in 
question to his claim in this suit with iu- 
terest thereon, from the due date of the 
mortgage, vie., 13th of March, 1915. 

The judgment of the High Court should 
ba varied on the points meulioned above 
and the case remitted to that Court in order 
to make a decree on the above basis, and 
their Lordships will humbly advise Hia 
Majesty accordingly. 

The respondent No. 1 must pay the apoel- 
lant’s costs of this appeal, less a sum of £50, 
which their Lordships assess as being pay¬ 
able to him by the appellant in respect of 


unsustainable claims abandoned only at 
the hearing of this appeal. 

A. N. A. Appeal allowed in part 

iSolicitors for the Appellant:—Messrs. 
Douglas, Grant and Bold. 

Solicitor for the Rsspondents:—Mr* H. S, 
L. Polak. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1589 of 1923. 

July 26, 1926. 

Pre^en/;—Mr. Justice Devadoss. 

SIRIGENESOI SUBBARAIDU- 

Def:sndant—Appellant 

versus 

Srimit TIRUMALA VENKATA- 
SREENIVASAGHARLC AYYAVARU- 

Plaintiff—Respondent, 

Defamation—of abuse—Candidate at elec^ 
tion abusing rival candidate as drunkard— Priviltgti 
extent of. 

The plaintiff and the defendant ■were candidates at 
an election. At the election meeting the plaintiff 
called the defendant a rowdy and a suspect. Tba 
defendant retorted by saying that the plaintiff was a 
drunkard and unfit to be a candidate. The defend^t 
was successful at the election, After the election 
meeting was over, the defendant was asked by some 
p3ople outside as to what happened inside and de¬ 
fendant said that the plaintiff was a drunkard. In an 
action for damages by the plaintiff: 

Held, ‘that in respect of the abuse at the meeting, 
defendant who was defending himself against the 
plaintiffs attack was privileged; but that privilege 
did not extend to what was said by the defendant 
outside the meeting and after the election was over, 
and that, therefore, the word used outside the meeting 
hall was actionable, [p. 91, col. 2.] 

Dwyer v. Esmonde (*J), distinguished. , 

Words of abuse used during the course of a heated 
quarrel are not actionable inasmuch as the person 
using them cannot be said to intend to defame the 
person whom he abuses, fp. 91, col. 1.] 

Second appeal against the decree of 
the Court of the Subordinate Judge, 
Kistna at Ellore, in A. S. No. 260 of 1922, 
preferred against that of the Court 
of the District Munsif, Ellore, in 0. S- 
No. 249 of I9n (O. S. No. 50 of 1921, Court 
of the District Munsif, Kovur) 

Mr. Rajamannar, for Mr, P. Venkatra^ 
mana Pao, for the Appellant. 

Mr. V. Goi’indac/iari, for the Respond¬ 
ent. 

JUDGMENT.—The plaintiff and the 
defendant were rival candidates at au 
election and the plaintiff called the de¬ 
fendant “a rowdy and a suspect.** The 
defendant plaintiff was a “drunkard.** The 
defendant retorted by saying that the 
was elected as one of the Panekayatdars 
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at the meeting. After the election was 
over, the defendant was asked by some 
people as to what happened inside and he 
seems to have told them that the plaintiff 
was a drunkard. The plaintiff has brought 
this suit for damages on account of the 
espression used by the defendant. The 
District Munsif gave a decree to the plaint¬ 
iff for a sum of Re. 1 as damages and also 
costs of the suit. The Subordinate Judge 
has, on appeal, confirmed the decree of the 
District Munsif but varied the order as 
regards costs. The defendant has preferred 
this second appeal. 

The contention of Mr. Rajamannar for 
the appellant is that there was a vulgar 
abuse at the time and that the word 
“drunkard,’' therefore, is not actionable. 
Reliance is placed on Koncc Subhadra v. 
Suhbarayudu (1). In that case a Bench of 
this Court held that if words of abuse are 
used during the course of a heated quarrel 
such words of abuse would not be action¬ 
able. In the case of vulgar abuse in the 
course of a quarrel, no doubt, it cannot be 
said that the person using the words in¬ 
tends to defame the person whom he abuses. 
But the case is different where a person in 
order to injure another person’s reputation 
uses any expression which is defamatory, 
and which he knows is likely to lower the 
other in the estimation of others. The 
District Munsif has rightly disallowed the 
plaintiff’s claim as regards the use of the 
word at the meeting. He has given a 
decree in respect of the word used after 
the meeting was over and outside the meet¬ 
ing hall. 

The question is whether the defendant 
was justified in telling the people who 
asked him as to what happened inside, that 
the plaintiff was a drunkard. Reliance is 
placed upon Dwyer v. Esmonde (2). That 
case does not apply to the present case. In 
that case the defendant in order to justify 
his conduct in ejecting the plaintiff told 
the circumstances under which he had to 
eject him. There was an election pending 
and the plaintiff published in Freemans' 
Journal^ which had a large circulation in 
Waterford, statements which would go to 
show that the defendant was an undesirable 
landlord and was unfit to be a candidate. 
The defendant in order to justify^ his 
conduct wrote to the Journal detailing 
the real circumstances under which the 

1) 10 M. L. J. 83. 

2) 2 It. R. 243. 


plaintiff was evicted from his holding. He 
also explained why he could not get a 
tenant for liis land. The Court of Appeal 
held that the defendant was justified in 
writing the article in order to explain his 
conduct In other words, he pleaded 
privilege and the Court of Appeal upheld the 
plea of privilege. In this case the defend¬ 
ant cannot set up the plea of privilege with 
regard to the expression used outside the 
meeting. So far as the expression used 
inside the meeting is concerned he was no 
doubt privileged because he was directly 
attacked by the plaintiff and he retorted 
by saying that the plaintiff was an un¬ 
desirable candidate inasmuch as he was a 
“drunkard.” But that privilege does not 
extend to anything which the defendant 
did outside the meeting and after the 
meeting was over. I, therefore, hold that 
the defendant’s action was not justifiable 
and the lower Courts were right in award¬ 
ing the plaintiff nominal damages. 

The next question is whether I should 
allow the costs of this appeal. Inordinary 
cases, no doubt, costs would follow the event. 
But in this case the two parties are on a 
par. It is like the pot calling the kettle 
black and I do not think I would be jus¬ 
tified in allowing costs to the rcspond- 
ent. 

The second appeal is dismissed without 
costs. The memorandum of objections is 
also dismissed without costs. 

V. N. V. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal fp.om the Madras High Court. 

November F, 1926. 

Present :—Lord Phillimore, Lord Sinha, 

Lord Blanesburgh and Lord Salvesen. 

PATHUMSA AMMAL— Appellant 

versus 

RAJAGOPALA MUDALIYAR— 

Respondent. 

Civil Procedure Code (Act V of 190S), 0. XXXIV, 
r. 7 — Redemption suit— Preliminai'y decree — Account, 
whether must be taken. 

In a suit for redemption it is usual to have an 
account taken, but if at the time of the passing of the 
preliminary decree the Court can arrive at the exact 
sum payable by the plaintiff, it is not necessary to 
make a direction that an account should be taken, 
[p. 92, col. l.j 

Appeal against the judgment of the 
High Court, Madras. 

Messrs. L. De Gruyther and K, V, L, 
Narasimham, for the Appellant. 




TCMAM BIKGH V. BIJA, 


[[1001.p. 1927^ 


Messrs. A, M. Dunne and E, L. Thornton, 

for the Respondent. 

JUDGMENT, 

Lord Phillimore.— Their Lordships 
need not trouble Counsel for the respond¬ 
ent. 

The greater number of the numerous and 
serious charges made in the plaint in this 
action have been disposed of in the Courts 
of first and second instance. Amongst 
those charges is the charge of negligence 
against the present plaintifi’s guardian. 
The decree which is now complained of 
is admitted to have been well-founded and 
right, excepting in respect of two matters, 
the amount actually put into the decree 
and the short period of redemption. That 
it is usual to have a taking, of accounts is, 
no doubt, the case ; but if the result of 
taking them would be to give .the same 
sum as that passed in the decree, there is 
no serious point in the Court not direct¬ 
ing the account to be taken ; and if the 
decree be rectified in respect of that 
amount, all that can be contended for is 
done. It is quite possible that the Judge 
who passed this decree did not quite, at 
the moment, see clearly how far the com¬ 
promise went and how far he was bound, 
in dealing with the three defendants not 
parties to the compromise, to see that 
every item of the account and every point 
found against.them was proved by evi¬ 
dence and not founded, upon the compro¬ 
mise. His decree could have been appeal¬ 
ed against in respect of such matters as 
were not warranted by the evidence, be¬ 
cause he could not, in reliance upon the 
compromise,'give any judgment against 
those three defendants. 

Now their Lordships would desire to see 
whether or not serious mischief would result 
from the fapt that the decree erred in 
these respects. The way to do that is to 
imagine the decree to have been settled 
and todiave been properly drawn. Itought, 
on the contention of tfie appellant, to have 
found a. leaser sum due to the extent of 
perhaps Rs. 1,100. This their Lordships 
will assume, and, also that, though it is 
not an absolute rule of Jaw, there should in 
the circumstances have been given the 
fullest possible term for redemption, that 
is, six instead of one month. Their Lord¬ 
ships wull suppose that the decree is alter¬ 
ed in those two points,—they still find 
no reason'to suppose "that' thS appellant 
would have heaedte'd^if decree-had 


put her in that position. The appellant 
has not shown that she or her guardian 
could have done anything to save the pip- 
perty from sale. The fsale proceedings 
are admitted to be regular; and the mort¬ 
gagee is not making any personal claim 
against the defendant in respect of ^0 
deficiency still due on the mortgage.^ On 
the whole, their Lordships think that the 
High Court, very largely for the. reasons 
which appear in the judgment of the learn¬ 
ed Judges came to the right conclusion 
and this appeal must be dismissed with 
costs. Their Lordships will humbly advise 

His Majesty accordingly. 

z. K. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. T, 
L. Wilson & Co. 

Solicitor for the Respondent:—Mr. IL S. 
L. Polak. 


LAHORE HIGH COURT. 

SecoND CiviL Appeal No. 2181 op 1926.'. 

January 13, 1927. 

Present: —Mr. Justice Addison. 

TUMAN SINGH— Plaintiff—Appellant 

versus 

. BIJA— Defendant — Respondent. ‘ 

Punjab Courts Act {VI of WIS), s. 1 , 1 —First Appel' 
late Court lacking pecuniary jurisdiction—Secop 
appeal, whether lies. # 

Want of pecuniary jurisdiction on the part of tn 
first Appellate Court is a good ground for secon 
appeal, [p. 93. col. 1.] *v,a 

Second appeal from the decree of 

Senior Sub-Judge, Ambala, reversing that 

of the Sub-Judge, Third Class, Ambala, 
dated the 9th Mav, 1925. 

Mr, Gullu Ram, for the Appellant. 

Mr. Shamair Chand, for the Respondent- 
JUDGMENT.— The plaintiff sued the 
defendant for the recovery of a sum ol 
Rs. 1,200 principal and interest, - on. 
account. A decieewas passed for Rs. 758 witn 
proportionate costs in the plaintifi’s favour. 
Against this decision the defendant appe^f' 
ed in the Court of the District Judge. Ij 

was noted in the appeal that the value of 

the suit for purposes of jurisdiction was 
Rs 1,200, but Court-fees were only 
Rs, 758 as that was-the sum decreed. The 
District Judge-sent the ap^peakto the^enior 
Sab-Judge in order that he should, decide 
it. Now, the Senior Snb-JudgQ^ in 
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tion, under Notification No. DOG, 
dated the 9tli of February, 19jC>. had power 
to hear appeals from decrees passed by 
any Sub-Judge, other than one of the 
First Class, iu small causes of the value not 
exceeding Ks. 1,000. This, however, was 
a small cause of the value of Rs. 1,200 and 
obviously jurisdiction for purposes of appeal 
follows the jurisdictional value of the suit. 

The Senior Sub-Judge accepted the 
appeal and dismissed the suit with costs 
throughout. Against his decision this 
second appeal has been presented. 

It was not contested before me that the 
Senior Sub-Judge had no jurisdiction to 
hear the appeal. It has been held that in 
cases, in which the wrong Appellate Court 
has heard the appeal, this Court need not 
interfere on the Revision Side unless it can 
be shown that there has been injustice or 
prejudice resulting therefrom. This is, 
however, not a revision but an appeal, and 
it was admitted that the fact that the Senior 
Sub-Judge had no jurisdiction to hear 
the appeal was a good ground for a second 
appeal. As, therefore, the Senior Sub- 
Judge had no jurisdiction to hear the first 
appeal, I accept this appeal and setting 
aside his judgment decree I order the 
first appeal to be heard and decided by the 
District Judge, Ambala. In fact it was 
owing to his mistake that the appeal was 
wrongly sent to the Court of the Senior 
Sub-Judge. The Court-fee on this second 
appeal will be refunded. Other costs will 
be borne by the parties themselves as nei¬ 
ther of them can be blamed for what has 


happened. 
E. u ‘ 


Appeal accepted. 



from claimin" such enhancemoDt or reduction re&nec- 
tiveb’. [p. 9i, col. 2] 

The word usually employed in creating a fixed 
rent in perpetuily is inol:urari but the absence of 
this word is not conclusive if other words are found 
in the grant which clearly show that a li.xed rent was 
intended to be <’reated. ] 

A pottali contained the following clause: “This 
pottah is granted in respect of the aliove- 
mentioned mouzali and the aforesaid jotes by lixing 
the annual rent thereof at Ks. 418-l)'lo ouiHlaa' in the 
Company’s coin as per detaihs iu the schedule, and 
you also submit a kabuliyat of your own accord. You 
shall pay the rent year after year according to the 
kistbiincLi given in llie schedule below. Should you 
make default in payment pf the kists, you shall pay tlie 
rents in arrear with interest according to law. Y^ou 
and your sons and grandsons, etc , in succession, will 
remain in enjoyment and possessiem by keeping the 
boundaries intact as they liave been from before. 
All prolits and losses shall be yours, and you sliallon 
no account be competent to pray for a reduction of 
the rent. You shall abide by the Survey and Settle¬ 
ment of rent to be made by me when necessary. If 
you should make any plea of payment unsupported by 
dakhilas, the same shall be rejected. You shall not 
do any imju*oper act, and should you do any, you shall 
be answerable for it. Should any new tax be impos¬ 
ed by Government, you shall pay the same separately 
in addition to the rent mentioned in the pottah": 

Held, that on the true construction of the pottah 
there were no terms used in it from which it could 
be inferred that the landlord had abandoned his right 
to enhancement of the rent, whilst the express provi¬ 
sion that the rent would not be reduced negatived 
any such construction, [p. 95, col. 1.] 

Appeal from the judgment of the Calcutta 
High Court. 

Messrs. L. De Gruyther and E B, Raikes^ 
for the Appellants. 

Messrs. A. M, Dunne, J. M. Parikk and 
K. AH Afzal, for the Respondents. 

JUDGMENT. 

Lord Carson. —'I'he suit was brought 
by the plaintiffs (respondents) as the zemin* 
dars and owners of certain lands, against 
the tenure-holders thereof, to enhance 
the rent of the tenure created in favour of 


PRIVY COUNCIL. 

Appeal from the Calouita High Godut. 

November 19, 192G. 

Pment;—Lord Atkinson, Lord Carson 

and Sir John Wallis. 

KRI8HNENDRA NATH SARKAR 

• SINCE DECEASED (NOW REPKBSBNTED BY 

SURENDRA NATH SARKAR and another) 
aKo others—Defendants' Appellants 

versus 

Rani KU3UM KAMINI DEBI, since 

dbcbasbd^Plaintiff—Respondent, 

Landlord and tenant -Enhancement of rent-ton^ 

Btruction of pott&h. . «« 

Pnma facie the . rent pf a tenancy js h&ble to en¬ 
hancement on the application of the landlord or to 
redneUott 'dn the appucation of the tenant, unleoa 
either of them haa precluded himaelf by contract 


the latter under a jote pottah, dated 5th 
January, 1870. The question for determi¬ 
nation in the appeal is whether the rent 
of the said tenure was, as the appellants 
contend, fixed by the pottah in perpetuity 
or was, as the respondents contend, not 
fixed in perpetuity, but was liable to en¬ 
hancement in accordance with the provi¬ 
sions of the Bengal Tenancy Act VIII of 
1885, 8. 7, sub'S (1). 

The said pottah, which was in the Ben* 
gali language, was granted by the prede¬ 
cessor of the respondents, and the material 
part of it upon which the rights of the 
parties depend is as follows:— , 

“ This po(£aA is granted in respect of the 
aboVe-mentioned mouzah and the aforesaid 
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jotis by fixiag the annual rent thereof at 
iU. 418'015 (jundas, in the Company a coin 
as per details in the schedule, and j'ou also 
submit a kahuliyat of your own accord. 
You shall pay the rent year after year ac¬ 
cording to the kisthuTidi gi\en in the 
schedule below. Should you make default 
in payment of the kists, you shall pay the 
rent 'in arrear with interest according to 
law, Y’ou and your sons and grandsons, 
etc., in succession, will remain in enjoyment 
and possession by keeping the boundaries 
intact as they have been from before. All 
profits and losses shall be yours, and you 
shall on no account be competent to pray 
for a reduction of the rent. You shall 
abide by the Survey and Settlement of rent 
to be made by me when necessary. If you 
should make any plea of payment unsup¬ 
ported by dakhilas, the same shall be re¬ 
jected. You shall not do any improper act 
and should you do any, you shall be 
answerable for it. Should any new tax be 
imposed by Government, you shall pay the 
same separately in addition to the rent 
mentioned in the pottah. 

The plainliffs respondents also claimed in 
the suit the imposition of a fair rent for 
land alleged to beheld by the appellants 
by encroachment in excess of the lands 
leased under s. 52 of the same Act As 
regards this second claim, there was a 
finding in favour of the appellants by the 
Subordinate Judge, and the point was aban¬ 
doned at the hearing of the first appeal. It 
was not disputed that under the terms of 
the said pottah the tenure created was a 
perpetual and hereditary one, having regard 
to the terms “you and your sons and grand¬ 
sons, etc., in succession, will rerna'n in 
enjoyment and possession," etc. This, how¬ 
ever, does not in law involve that the rent 
specified is, therefore, fixed in perpetuity, 
and it was contended that upon the true 
construction of the pottah there was nothing 
to show that the rent was fixed in per¬ 
petuity, and that the plaintifis-respondents 

were entitled to sustain their claim for an 
enhancement of the rent. The whole ques¬ 
tion, therefore, turns upon the true con¬ 
struction of the pottah. The Subordinate 
Judge of Bogra by his judgment, dated 
the 27th August, 1917, dismissed the plain- 
tiffs-respondents’ suit with costs, holding 
on the construction of the pottah that the 
rent was fixed in perpetuity and was not 
liable to enhancement. On appeal, however, 
to the District Judge of Pabna, he, on the 


olh April, iHlO, delivered judgment and 
passed a decree setting aside the decree of 
the Court below, holding on the construc- 
ticn of the pctlah that the plaintifTs-respond* 
ents were not precluded from claiming an 
enhanced rent, and his judgment was up¬ 
held by the High Court of Judicature at 
Fort William in Bengal by a judgment 
and decree dated the IGth May, l^zJ; hence 
the present appeal. 

It appears to be common ground that 
prima facie the rent is liable to enhance¬ 
ment on the application of the landlord or 
to reduction on the application of the 
tenant, unless either of them has precluded 
himself by contract from claiming such 
enhancement or reduction respectively. 

The learned Subordinate Judge was of 
opinion that the grant was clearly intended to 
create:—“an absolute, hereditary and‘mofcu- 
rari' tenure, inasmuchas itcontainstheessen- 
tial words ‘generation to generation,’which 
have always been considered to have that 
effect. The expression‘the profit or loss is 
yours' clearly shuts out the idea of en¬ 
hancement and indicates to show that the 
rent is fixed in perpetuity.” Apparently 
the word usually employed in creating 
a fixed rent in perpetuity is the word 
moJcnrati, though, no doubt, the ab¬ 
sence of such Word is not conclusive if 
other words aie found in the grant which 
clearly show that such a rent was intended 
to be created. 

The learned District Judge, however, 
took a different view, holding that, taking 
the pctlah as a whole, there was nothing 
to show that the landlord had precluded 
himself from claiming an enhancement of 
rent. This view was maintained by the two 
Courts of Appellate Jurisdiction of the 
High Court of Judicature at Fort William 
who heard the case. 

Briefly stated, the learned Judges, in 
their respective Courts were unable to 
find in the grant any words which have, as 
the word molcurari would have, the effect 
of indicating that the rent was intended 
to be fixed in perpetuity. On the contrary 
they point out that the words following 
Ihose^^ quoted by the Subordinate Judge, 
viz.j “and you shall on no account be com¬ 
petent to pray for a reduction of the rent. 
You shall abide by the Survey and Settle¬ 
ment of rent to be made by me when 
necessary,“ indicate that whilst the lessee 
was precluded from claiming redaction 
the landlord was specifically maintaining 
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bis right to claim enhancement. Their 
]-iOrdships acree with the opinions express¬ 
ed by the Judges of the District Court 
and the High Court respectively, and are 
of opinion that on the true construction of 
the pottah there are no terms used from 
which it can be inferrred that the landlord 
abandoned his right to enhancement, whilst 
the express provision that the rent would 
not be reduced seems to negative any such 
construction. Under the circumstances 
their Lordships will humbly advise His 
Majesty that this appeal should be dismiss¬ 
ed with costs. 

z. K. Appeal dismissed. 

iSolicitors for the Appellants;—Messrs. 
Watkins & Huniei\ 

Solicitors for the Respondents:—Messrs. 
W, W. Box d Co. 


BOMBAY HIGH COURT 

Civil Reference No. 3 of 192t). 


June 29, lii26. 

PreseTit; —Sir Amberson Marten, Kt., Chief 
Justice, and Mr Justice Percival. 
PANDHARINATH MANIKSHET and 


anotuer—Plaintiffs 
versus 


AJAMKHA SARDARKHA- 


Dkfendant. 

Limitation Act {IX of 1008), s. 6-Document taken 
tn name of minor, suit on—Extension of limxtalion. 

Where on the true con.stniction of a document w iicli 
is the basis of a suit the Court is of opinion that the 

document was taken in the name of t.ie plaintm, 
was then a minor, or in the name of the plaintitl, 
acting by his guardian, then the plamtift is entitled to 
the benefit of the provisions of s. G of the Limitation 
Act. But if, on the other hand, tlie 
opinion that the document was taken solely \ e 
guardian of the minor, then the minor would not 
be entitled to take the benefit of the section, [p. Ji, 


Reference made by the District Judge, 

East Khandesh. , 

Mr P y Bhandarkar, for the Plaintiffs. 

Mr. G. B'.Chitale, for the Defendant. 

JUDGMENT.— This is a reference 
under O. XLVI. r. 1, of the Civil Procedure 
Code, by the learned District Judge of 
East Khandesh. The point in question is, 
whether, under the document Ex. 3 m the 
case, the minors, who are there mentioned, 
are excluded by limitation from bringing 
a suit on the document, or whether they 
hal three years from attaining their majo¬ 
rity in which to bring a suit. The learned 
Judge has felt a difficulty ia consequence 


of a decision of this High Court hv Sip 
Norman Macleod and Mr. Justice Shah in 
Vishnu Naraijan Deo v. Keshav (Ltjanar 
Patbhari (1) and has consequentJy rejened 
this point to us, more especially as he stales 
that other cases in the District are pendiiio- 
on^ the right decision of this particular 
point. Vishnu Narayan Deo v. Keshav 
Gajanar Patbhari (1) purported to follow 
the case of Pa HU/a uja Ayyangar v. Sadagopa 
Ayijangar (2). The latter was a case wPere 
a promissory note had been taken by the 
mother and guardian of an infant in her 
own name. As I read the report, it does 
not even appear that the minor’s name was 
mentioned at all. Accordingly, the Court 
there held that the holder of the promissory 
note was the mother, that she was the pro¬ 
per person to eue on the rote and not the 
minor, and that, accordingly, the ordinary 
period of limitation applied, and the miner 
did not get an extended three years after 
the period of limitation had expired. 

Again, as I read the decision in Vishnu 
Narayan Deo v. Keshav Goja^iar Patbhari 
(1) the Court there considered that the 
note was given to and taken by the guai dian 
alone. Sir Norman Macleod in various 
parts of his judgment says:— 

“The promissory note was taken by his 
guardian when he was a minor...The note 
was given to his guardian, and his guardian 
could have sued on it...The guardian hav¬ 
ing taken the note, he is the person entitled 
to sue on it." 

We have seen the record in that case, and 
it may well be that the Court acted on the 
statement of facts in para. 1 of the petition 
for revision in which it was said that the 
pro note was passed in favour of the guar¬ 
dian of the minor. 

Now, it may be admitted that, if one 
turns to the promissory note itself, which 
was Ex. 3 A in that suit, there is a con¬ 
siderable doubt as to whether, in fact this 
was the true effect of the note. Unfortunate¬ 
ly, we have not got the original which, of 
course is in the vernacular, but according 
to the translation on the record the note 
begins:— 

‘•Promissory note dated Shake 1828 Jeshih 
Vadya lO.h, May 16, 1906, on that day 
taken in writing by Vishnu Narayan Deo 
minor by vihiwatdar ot his estate Sadashiv- 
rao Raghunath, to him the promissory note 

(1) 80 Ind. Gas. 471; 26 Bom. L. R. 426- ATP 

1021 Bom. 468. * 

(2) 28 M. 205; 15 M. L. J.249. 
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is given in writing by Vishnu Moreehwar 
Potbhare.” 

On that translation the important words 
would seem to be “to him." If those words 
refer to the manager or guardian, then one 
can quite understand the Court holding 
that he was really tiie holder of the note. 
If. on the other hand, they refer to the 
mmor, then dilferent considerations may 
well apply. But whether that particular 
promissory note was construed in the same 
way as we ourselves might be disposed to 
construe it, is immaterial. We are concern¬ 
ed with the general principle, and we con¬ 
sider that Vishnu Narayan Deo v. Keshav 
Gajanar Fatbhari (1) can only be consider¬ 
ed an authority in a case where a pro¬ 
missory note has been taken in the name of 
the guardian alone, and where consequently 
the facts are similar to Raminuja Ayyavyar 
V. Sadagopa Ayyangar (2) which that deci¬ 
sion purports to follow. 

If, on the other hand, tlie promissory note 
is taken in the name of the minor alone, 
then we think it reasonably clear that the 
minor would have three years from attain¬ 
ing his majority in which to sue. That point 
was in efiect decided in Yeknath Raiyi- 
chandrav. Waman Brahmadev{Z) a decision 
of Sir Charles Sargent and Mr. Justice 
Nanabai, which was not cited apparently 
in Vishnu Narayan Deo v. Keshav Gajanar 
Patbhari [\). There, through the instru¬ 
mentality of the guardian of a minor, a 
bond was obtained in the minor's name 
alone. It was argued that the minors 
brother could have sued on the bond and 
given a valid dischargej and consequently 
the suit’ was time barred. But the Court 
held that’the plaintiff’s brother not being 
a party to the bond, s. 8 of the Limitation 
Act, 1877, did not apply, and that time did 
not begin to run against the minor until 
the latter attained his majority. 

So, too, in Mdhipatrav Cfiandrarav v. 
N&nsuk Anandrav Shet Marvadi (4) an 
account current was continued after the 
death of a lender for the benefit of the 
leader's son, and eventually a balance was 
struck by the mother and guardian of the 
infant. .It was there held that, although 
the balance was struck by the guardian, 
the minor would have an extended time 
after attaining his majority in which to 
sue. 

It must also be borne in mind that, under 

(3i 10 B. 241; 5 Ind. Dec. (N. s.) 518. 

\i) i B, H. C. R. A. a 3; 199. ^ 


8, 26 of the Negotiable Instruments Act, a 

minor may, inter alia^ endorse and negotiate 

promissory notes so as to bind all parlies 
except himself. And in Subba Narayana 
Vathiyar y. Ramasioami Aiyar (5) it was 
held that it was not open to the defendant 
to plead that a payee or indorsee, who, on 
the face of the document, purported to'be a 
principal, was, in fact, a mere henamidar. 

In our view, therefore, if the note had 
been simpUciter to and for the benefitof 
the minor, the minor wduld not have been 
barred until three years after he attained 
his majority. 

\\ hat, then, is the true construction of 
the note we have to deal with here? Bds 
Ex. 3, and is described as a debt instalment; 
bond. The parlies are thus mentioned: 

1) PandharinatliManikshet Vaishya Sdnar, 
(2) Bhanudas Manikshet Vaishya Sonar, 
both minors their guardian mother Saibai. 
Then the husband’s name is given. They 
are described as the persons who took the 
bond. Then the person giving,the bond is 
mentioned as Ajamkha, and his address is 
given. Then the body of the document 
shows that a particular buffalo had been 
bought for Rs. 60; that Rs. 10 had been 
paid, and a balance of Rs. 50 remained. 
Then follows a promise to pay the balance 
by certain instalments. 


In our opinion that document on its true 
construction is not a document given solely 
to the guardian within the meaning of 
Ramanuja Ayyangar v. Sadagopa Ayyangar 
(2). It is a document given to the minors 
acting by their mother and guardian Saibai. 
Accordingly, in our view, it.has substantial¬ 
ly the same effect as if it was given to the 
minors alone. We cannot accept the con¬ 
trary argument that wo must ignore the 

minors altogether and treat the document 
as if it was given to the guardian alone. 
One must remember that in the or.dina^'. 
course of events a minor does, for certam 
purposes, at any rate, contract by bU 
guardian, and that, as pointed outjn arg^i- 
ment; a common form of writing taken ^ 
India where minora are . concerned, is A B' 
minor, acting by his guardian X. 

Under these circumstances the view which 
we take is that this case falls within the 
principle of Yeknath Ramckandra v. .Wa- 
man BrahmadeVy (3) and not within the 

principle of Ramanuja Ayyangav v.. jSudfl' 

gopa Ayyangar (2) and that,, consequently! 


(Sy'30 Sf. 88; 1 M.I,. T. ill- Vi M, li. J, *08 (S'. B| 
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in this particular case the had three ‘ - 

years from attaining majority ju which to 
bring their suit. That is the result of s. 6 
of the Limitation Act. 

To guard against any misconception, I 
am not here considering whether the 
younger minor will have an additional 
period of limitation from that of his elder 
brother. I assume that even in the case of 
the elder brother the suit was brought 
within three years from the elder brother 
attaining his majority. 

Accordingly, 1 would prefer not to answer 
the question submitted to us in the rather 
general form in which it is framed, but to 
answer that the suit on this particular bond 
may properly be brought within three years 
after the elder minor attained his majority; 
and that in general where any Court is of 
opinion, on the true construction of the 
document in question, that it is taken in 
the name of a minor or in the name of a 
minor acting by his guardian, then a simi¬ 
larly extended period would apply. But, if, 
on the other hand, a Court is of opinion 
that the document is taken solely by the 
guardian, then that extended period would 
not be open for the benefit of the minor. 

As regards costs, 0. XLVI, r. 4, provides 
that the costs, if any, consequent on a refer¬ 
ence for the decision of the High Court, 
shall be costs in the case. Mr. Chitale is 
instructed by the defendant, and Mr. Bhan- 
darkar, who has given us the benefit of his 
arguments for the plaintiffs, is appointed 
by the Registrar. Consequently, the plaint¬ 
iffs, have not incurred any costs in respect 
of this reference. We, therefore, think the 
proper order under 0. XLVI, r. 4, will he 
that the defendant’s costs of this reference 
are to be costs in the cause. 


z. K. 


Answered accordingly. 


LAHORE HIGH COURT. 

CiViL Miscellaneous Petition No. 551 

op l92o. 

December 18, 192G. 

Pi'eseni .‘—Mr. Justice Broadway and Mr. 

Justice Zafar Ali. 

The DELHI CLOTH and GENERAL 
MILLS Company, Limited, DELHI— 

Pbtitionek 

versus 

Tub COMMISSIONER of INCOME TAX, 
—DELHI A.ND another—Hkspondents. 

■ Income Tax ^Icf (.\7 o/ TX‘2), GO A as amended by 

7 


Act xxn 01 object of—Appeal to Pnn, Counci! 

- Question or preat prirate or public importance 

Ine mtintiou of the Legislature in adding fT.A 
to the Ineome lax A.-t is to cnal.le an a]i|ieal to llis 

.Majesty m Conneil in eases in wJiieh the lli'di (.’unit 

can certify tliat tlie ([ncstion nf hn\- involved is one of 
great jyivate or public importance, [p. Ot;, eol. 1,1 

^^ j»articular (piestion of 
iw tlie parties to the suit but 

also other persons similarly situated is not l.v itself 

a ground for granting leave to appeal to the Privy 
Council, [p. 1)^, col. 2.J ^ 

Petition, under as. 109 and 110, Civil Pro- 
cedure Code, for leave to appeal to Hia 
Majesty s Privy Council against the order of 

f in Civil Reference No. 2 

0 19l 5 by Mr, Justice LeRossignol and Mr. 

on the 6 th January, 
1926, holding that the learned Chief Com- 

missicmer is correct in hia views, that the 
Item Rs. 1,00,000 was assessable to income 
tax as part of the income for the year 
ending December, 1922. 

Original case referred under s. 66 ( 2 ) of 
the Income Tax Act of 1922 by E. R. Abbot, 
Esquire, Chief Commissioner and Commis¬ 
sioner of Income Tax, Delhi, with hia 

December, 1924. 

Mr. Mehr Chand Mahajan, for the Peti¬ 
tioner. i on 

The Government Advocate for the Re¬ 
spondents. 

ORDER.— This is an application for 
leave to appeal to His Majesty in Council. 

under ss. 109 and 

110 of the Civil Procedure Code, but really 

YYlVnf amended by Act 

XXIV of 1926 which came into force on the 

1st day of April, 1926. The facts are that 
a reference was made under s. 66 of the 
Income Tax Act of 1»22 by the Chief Com¬ 
missioner of Delhi in connection with the 
assessment made on the Delhi Cloth and 
General Mills Company. Limited, Delhi 
The tympany had set aside a sum nf 

Rs. 1,00,000 in the year lal8 as a provision 

against bad and doubtful debts In he 
year ia 22 this sum of Rs. l.OOOoS wSs 
brought into account and shown ks profits 

Company contended' 

Rs. 1.00,000 had accrued as nrofit in tha 
year 1918 It was held by a D^vTst ReilSh 
of this Court, by a judgment dated Ihe L'th 
January, 1926,* that the claim ma J by £ 
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Company was erroneous and that the said 
aumof ks. 1,U0,000 had beenrightly included 
in the prohls for the year and correct¬ 
ly asseosed to income-tax. It is against 
tnis judgment of the Division Bencn of 
this Court that the Company desires a cer- 
titicate for leave to appeal to His Majesty 
in Council. Now, at the date when this de¬ 
cision was pronounced, the order of this 
Court was hnal and not open to appeal to 
the Privy Council. ActXXlV of added 
to the Income Tax Act of ly22, s. 6b A, 
Bub-cl. (2j of which is to the following 
eSect : 

“ An appeal shall lie to His Majesty in 
Council from any judgment of the High 
Court delivered on a reference made under 
8. 66 in any case which the High Court certi- 
hes to be a fit one for appeal lo His Majesty 
in Council.” 

This in terms is the same as s. 109 (c) of 
the Civil Procedure Code. Inasmuch as a 
reference under s. 66 of the Income Tax Act 
postulates the existence of a question of 
law, it is perfectly clear that the intention 
of the Legislature in adding s. 66A to the 
Income Tax Act was to enaole an appeal to 
His Majesty in Council in cases in which 
the High Court could certify that the 
question of law involved was one of great 
private or public importance. It has been 
laid down by their Lordships of the J udi- 
cial Committee that the grant of a certifi¬ 
cate under s. 109 (c), Civil Procedure Code, 
is not a matter winch is left entirely in 
the discretion of the Court but is a judicial 
process which could not be performed 
without special exercise of that discretion 
[vide Banarsi Prasad v. Kashi Krishna 
j>iarain (IjJ. In Nattu Kesava MudaLiar 
V. Govindachariar (2), a case decid¬ 
ed by a Division Bench, of the Madras 
High Court, it was pointed out that s. 
109 of the Civil Procedure Code con¬ 
templates a class of cases in which there 
may be involved questions of public im¬ 
portance, or whicti may be important 
precedents governing numerous other cases, 
or in whicn, while the right in dispute is 
not expressly measurable lu money, it is 
of great public or private importance. In 
anotner case decided by a Full Bench of 
the Madras High Court^ namely, Rajeswara 

(1) 20 A. 227; 3 bom. L. R. 154; 5 C. W. N. 193; 

11 M. L. J. 5C; 1. A. 11; 8 Sar. P. O. J. 447 (P C) 

(2) 70 liid. Gas. 811; 18 \ W. 348; 45 M. L. J M4; 

A. I. R. 231; (1024) M. W. N. 3. ^ 


Sethnpathi v. Tiruneelakantam (3), it "wafl 
pointed out that where, in a case the point 
in issue appears to be one of general 
importance, but not of sufficient importance 
to the proposed respondent to warrant 
putting him to the expense of an appcM 
to the Privy Council, leave to appeal should 
be refused. Again, in Mritunjoy Prahara] 
•V. Balmakund Kanungoe (4);a Division Bench 
of the Patna High Court held that it wM 
not enough to entitle a High Court to 
grant special leave to appeal to His Majesty 
in Council under s. 109 (c), Civil Procedure 
Code, that a decision upon the construc¬ 
tion of a section of a Tenancy Act will 
affect incidentally the rights of those who 
have holdings or tenures subject to the 
Act. It may be that in the present case 
the decision sought to be appealed again®" 
might affect the action or the position oi 
other Companies who sought to evade the 
payment of income tax by adopting the 
method that was adopted by the presenii 
petitioner. We do not think, however, 
that the point of law which is involved in 
the present case is one of such univereai 
or paramount importance as would 
the grant of the certificate prayed 
and we, therefore, dismiss this petition Witn 
costs • 

We would note that the application in 

this as well as in another case with wbicn 
we are about to deal, was filed 
incomplete condition. It was filed 
26th April, lii26, but was not ultimately 
put into proper form till the 22nd 
1926. As, however, the learned Qoveii^ 
ment Advocate did not press the question 
of limitation we have refrained from cX' 
pressing any opinion on the point. 

R. L, Petition dismissed, 

(3) 72 Ind. Gas. 250; 44 M. L.J. 217;32 M ^ 
126; A. 1. K. 1923 Mad. 232; (1923) M. W. N. 415; 

L. W. 775. ^ 

(4) 61 Ind. Cas. 663; 6 P. L. J. 125; 2 P. L. T. 657. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 381 op 1924- 

July 5,1926. ^ 

iPresent: —Justice Sir Lallubbai Shah, » 

and Mr. Justice Fawcett. 
MANIBHAl GOVINDBHAI PATEL 

ANi> OTMEKS— Plaintiffs— Appellants 

versus 

The NADIAD CITY MUNICIPALITY^ 

AND ANOTHER—DEFENDANTS—RESPONDENTS* 
BQmhay District Munictyai (TH 1901)t W* 
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178—Duty of Municipality to provide for public educa- 
^ff>f^~Goyernor-in-ComicU, power of, to frame rules— 

Ordzr directing Commissioner to prescribe date within 

which duty must be performed—Order of Commission¬ 
er directing payment of money to ojjicer appointed to 
carry out duty, legality of. 

It is not essential under sub-s. (3) of s. 178 of the 
Bombay District Municipal Act that an order direct¬ 
ing that a certain sum of money out of Municipal 
fuads be paid to an officer who has been appointed to 
carry out the duties of the Municipality in a certain 
matter should be addressed to a Municipal servant. 
It is enough if the order is addressed to an officer 
who has custody of the Municipal funds on behalf of 
the Municipality, [p. 101, col. 1.] 

Under s. 58 of the Bombay District Municipal Act 
power is conferred upon the Governor in Council to 
prescribe the extent of the independent authority of 
any Municipality in respect of public education and 
the necessary implication is that the observance of 
that prescription is an obligation on the Municipality 
under the Act, even though it may not have been ex¬ 
pressly so laid down by the Act. [p. 101, col. 2.] 

Under s. 178 of the Act there is an obligation on a 
Municipality to observe the rules framed by the Gov- 
ernor-in-Council under s. 58 of the Act for the pur¬ 
pose of prescribing the extent of the independent 
authority of the Municipality in respect of public 
education, [ibid.] 

Where a Municipality has made a default in per¬ 
forming any duty imposed on it by or under the 
Bombay District Municipal Act, the Governor in 
Council has power under s. 178 of the Act, to direct 
the Commissioner to fix a period for the performance 
of such duty and if the Municipality fails to perform 
the duty within that period, an order can be made 
by the Commissioner directing any officer who has 
custody of Municipal funds on behalf of the Munici¬ 
pality to place such funds as may be necessary at 
the disposal of such officer as may be appointed in 
order to perform the duty left unperformed by the 
Municipality, [p. 102, cols. 1 & 2.] 

First appeal from the decision of the Joint 
Judge at Ahmedabad, in Civil Suit No. 6 of 
1923. 

Mr. G. N. Thakor (with him Mr. M. H, 
Mehta), for the Appellants. 

Messrs. N, P. Desai and Kanga, Advocate 
General, with them S. S. Patkar, Govern¬ 
ment Pleader, for the Respondents. 

JUDGMENT. 

Shah, J. —This appeal arises out of a 
suit filed by the plaintiffs as rate-payers 
within the Municipal limits of the Nadiad 
City Municipality for a declaration that the 
order made by the officer of defendant 
No. 2, dated December 17, 1921, for the 
maintenance of primary schools within the 
limits of the Nadiad Municipality out of 
the funds belonging to defendant No. 1, 
i. e., the Nadiad Municipality, was illegal, 
and for a true and proper account of the 
moneys withdrawn under this order, and 
for a refund to the Municipality of the 
moneys so withdrawn from the Municipal 
funds. 
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The defendants, the Nadiad City Munici¬ 
pality,^ and the Secretary of State for 
India in Council, filed a written statement 
in which various points were raised, in¬ 
cluding the point of limitation and the con¬ 
tention that the order complained of by 
the plaintiffs was not ultra vires. 

It is not necessary to refer in detail to 
the various points which were raised in 
the lower Court. But the trial Judge baa 
decided the suit on the first issue as to 
limitation. It has been found that the 
plaintiffs’ suit is barred by limitation. Issue 
No. 6 in the lower Court, viz., “whether 

XT passed by the Commissioner, 

N D., on December 17, 1921, is illegal and 
ultra vires?” was not decided. The re¬ 
sult was that the plaintiffs' suit was dis¬ 
missed. 

The plaintiffs have appealed to this 
Court, and it is contended on behalf of 
the plaintiffs that the view taken by the 

* on the question of limitation 

18 not correct. It is urged that the order 
complained of is ultra vires, as, under s. 178 
of the Bombay District Municipal Act ill 
of lyOi, there was no default on the part of 
the Municipality in performing any duty 
imposed by or under this Act. It is further 
urged that the order directing the Sub- 
Treasury Officer at Nadiad to pay a certain 
sum is not within the powers of the Com¬ 
missioner, N. D., because the order, to be 
legal, must be directed to atperson who for 
the time being had custody of any moneys 
on behalf of the Municipality as required by 
Bub-s. (3) of 8. 178, while in the present case 
it^ was directed to an officer of Government 
with whom there were Municipal funds! 
Further, it is urged that the suit was sub¬ 
stantially a suit for accounts of money 
improperly drawn by the officer appointed 
by the Commissioner, N. D., and applied 
towards expenses incurred in connection 
with schools which were started by Govern¬ 
ment within the Municipal area before the 
date of the order. 

As regards this last argument, it may be 
stated at once that there is no suggestion 
in the plaint that any part of the fundfl 
withdrawn from the Municipal funds under 
the order of the Commissioner, N, D., has 
beenapplied towards the expenses of schools 
which were started by Government before 
the disputed action was taken by the 
Commissioner. In the absence of any such 
allegation, the suit cannot be treated ae 

being a suit to recover the anaounc sai^ 
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have b-ea so misapplied. The suit, iu 
I have already stated, is directly for 
the purpose of testing the legality 
of the order made by the Commissioner, 
N. D., and for a proper account of the 
funds drawn by defendant Xo. 2 out 
of the fuuds belonging to defendant Xo. i 
under Uiat order for the purpose of maiu- 
taiuing the Municipal primary schools. 

With regard to the question of limitation 
on behalf of respondeut No. 2, it has been 
urged that the order in question is intra 
viy'cs, and that the suit brought to have that 
order set aside more than a year after the 
date of the order is beyond time under 
Art. 14 of the Indian Limitation Act, Sch. 1. 
It is also urged that, even if the order were 
xiltra ijires, still the suit would be time- 
barred. 

Before dealing with these points, it will 
be convenient to refer to the orders in ques¬ 
tion. On December 7, 1921, the Government 
passed the following Resolution;— 

“Whereas the Government of BomVjay 
are informed that the Municipality of Xadiad 
have, in contravention of r. '6 of the rules 
made by Government under 8.58 of the 
Bombay District Municipal Act, 1901, resolv¬ 
ed in their Resolution No. 4, dated October 
■ 8, 1920, that the Municipal Schools shall not 
be open to Inspection and examination by 
the Government Inspecting Staff, and have 
given effect to the said Resolution, and have 
thereby made default in performing the 
duty imposed on them under the said Act 
of maintaining primary schools subject to 
and in accordance with the rules made 
under the said section of the said Act. 

“And whereas the Government of Bombay 
after due inquiry, are satisfied that the said 
Municipality of Nadiad have been and con- 
,tinued to be guilty of the said default. Now, 
,th 0 refore, iu exercise of the powers conferred 
by 8. 178 of the said Act, the Government 
of Bombay are pleased to direct the Coim 
missioner, Northern Division, to fix a period 
for the performance of that duty.'’ 

In pursuance of this Resolution, on De¬ 
cember 8,1921, the Commissioner proceeded 
to fix the period within which the duty was 
to be performed. He fixed the period end¬ 
ing at 5 p. M. on December 17, 1921, within 
■which that duty was to be performed by 
the Municipality. The Municipality having 
failed to comply with that direction, on 
December 17, 1921, the Commissioner, N. 
J).. made the following order;— 
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‘Tn the Commissioner s order dated De¬ 
cember 8, 1921, a period upto December 
17 was fixed within which the Municipality 
should perform the duty in respect of which 
they have been found guilty of default by 
the Government of Bomba}’'—the duty, 
namely, of maintaining primary schools 
subject to and in accordance with the rules 
under s. 58 of the Municipal Act. 

“It now appears from the Resolution of 
the Municipality that they have definitely 
refused to perform their duty within the 
period fixed and have proceeded to commit 
further gross illegalities. 

“1, therefore, in exercise of the powers 
conferred by s 178 (2) of the District Muni¬ 
cipal Act hereby appoint the Deputy Educa¬ 
tional Inspector of the Kaira District to per¬ 
form the duty of managing, administering 
and maintaining the Nadiad City Munici¬ 
pal primary schools, and further direct that 
the Nadiad City Municipality shall forth¬ 
with pay to the Deputy Educational In¬ 
spector, an advance of Rs. 9,000 for defray¬ 
ing the expenses of performing that duty 
—such payment to be made by a deposit 
account to be opened in favour of the 
Deputy Educational Inspector irr the Sub- 
Treasury at Nadiad.” 

It may be mentioned that, prior to the 
Government Resolution, the Municipality 
had resolved not to allow any inspection 
by the Government Educational Inspector 
of the primary schools in their charge. 
Rule No. 3 of the rules made by the Gover¬ 
nor in Council under the proviso to s. 58of 
the District Municipal Act is in. these 
terms:— 

“Municipal schools shall, subject to the 
proviso in r. 2, be provided for all castes 
and classes of the community, and shall 
be open to inspection and examination 
at all times by the Government Inspecting 
Staff. The Municipality shall in each c^o- 
make suitable arrangements in communica¬ 
tion with the Deputy Educational Inspector 
for the annual examination required by tthe 
Educational Department.” 

These rules purporting to be made in 
exercise of the powers conferred by s. 58 
of the Bombay District Municipal Act, 1901, 
are published in the Bombay Government 

Gazette, 1921, Part I, pages 1258 to 1260. R 
was in virtue of the position taken up by 
the Municipality with reference to r. 3 that 
the Resolution of the Government above 
referred to was passed and the subsequeilt 
orders referred to above were made. 


I 
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It may be mentioned that, under s. 54, 

cl. (P) of the Bombay District Mimicipal 

f ur^u duty of the Municipality to es¬ 
tablish and maintain primary schools. 

Under 3. 58. the management, control and 
administration of e^ery public institution 
Gxclusively maintained out of Municipal 
property and funds would vest in the 
Municipality by which it is maintained, 
provided that the extent of the independ¬ 
ent authority of any Municipalitv in res¬ 
pect of public education and their relations 
with the Government Educational Depart¬ 
ment shall from time to time be prescribed 
by the Governor in Council. 

As regards the question of limitation, it 
seems to me that the question whether 
the order of the Commissioner, N. D., is 
illegal and ultra vires has to be considered. 
Having regard to the decisions of this Court 
ot which. Dhanji Jairam. Mali v. Secretary 
of State for India (1) is a type, the ques¬ 
tion, whether this order requires to be 
set aside or not, would depend upon the 
question whether it is intra vire^i and opera¬ 
tive or vires, and, therefore, inopera¬ 
tive in law. The question, therefore, 
which I propose to deal with in the first 
instance is whether this order is intra vires 
or not. 

I may state at once that I do not think 
there is any substance in the point 
made by the learned Counsel for the appel¬ 
lants that this order was not directed to 
a person who had custody of the Municipal 
funds on behalf of the Municipality. It was, 
in fact, directed to the Sub-Treasury Offi¬ 
cer who had custody of the Municipal funds 
on behalf of the Municipality. It is not essen¬ 
tial under sub-s. (3) of 8. 178 that the per¬ 
son to whom the direction is given must be a 
Municipal servant. Exhibit 23 in the case, 
which is the order directed to the Sub- 
Treasury Officer, appears to me to be free 
from any objection, provided the main order 
bv the Commissioner, N. D., on December 
17, is shown to be intra vires. 

This question in its turn depends upon 
the question as to whether the G )vernment 
Resolution purporting to have been made 
in the exercise of the powers conferred by s. 
178 is within the scope of the powers con¬ 
ferred upon the Government by that section. 
Under s. 178, subs. (1), wren there i? a 
default in performing i duty imposed on 
the Municipality by or under the Bombay 

(1) Oi lad, Oas. 317; 15 B. 920, 23 Bom. L. R. 279. 
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Districf Municipal Act, the (i'.vernor ia 
Council may e.xercise the powers conferred 
upon the ' lovei umant imdertliat siib-secfion. 
It is not denied ia this case that there was 
a default on the part of the Municipality in 
so far as the Municipality refused to allow 
inspection b\ the Government Inspecting 
Staff of their primary schools as required 
by r. 3 of the rules made by Government 
under the proviso to s. 58. But it is argu-. 
ed that the duty imposed by this rule on 
the Municipality is one which is not im¬ 
posed upon them "by or under tliis Act." It 
is urged on behalf of the appellants that 
simplv because under the proviso to s 58 
the Governor-in-Council has the power to 
prescribe from time to time the extent of 
the independent authority of any Munici¬ 
pality in respect of public education, and 
their relation with the Government Educa¬ 
tional Department, it does not follow that 
any departure on the part of the Munici¬ 
pality from that prescription is a breach of 
any duty imposed upon the Alunicipality by 
or under the Act. It is argued that the only 
duty in this respect imposed by the Act is 
one which is stated in s. 54, cl. (pj, with 
reference to primary schools. It is true that 
the duty of ‘establishing and maintaining 
primary schools’ ia directly laid by the Act 
on the Municipality. It is true that in a. 58 
there are no express words stating that it 
shall be the duty of the Municipality, not 
to transgress the extent of the independent 
authority of the Municipality with regard 
to the management, control and adminis¬ 
tration of public education, prescribed by 
the GDvenipr in Council under tliat proviso. 

But it seems tome a reasonable interpre¬ 
tation of the section that when the power is 
conferred upon the Governor in Council of 
prescribing the extent of the independent 
authority of any Municipality in respect of 
public education, the necessary implica¬ 
tion is that the observance of that prescrip¬ 
tion is an obligation on the Municipality 
under the Act, even though it may not 
have been expressly so laid ([own by the 
Act. That being my view of s. 58, it follows 
that, under a. 178, there was an obligation 
on the Municipality under the Act to ob¬ 
serve the rules framed by the Governor? in 
Council for the purpose of proscribing the 
extent of the inde.oendent authority of the 
Municipality in respect of public education. 

Mr. Thakor has, however, relied upon the 
decision of this Court in Secretary of State 


102 


yAMlBflAl GOVINDBHaI PAteL^, NADIaD CITY MGMICiPALllV. [100 1. 0. 1927] 


for India v. Manilal Harivallavdas Bhagat 
(2)inBupport of hisargument that the breach 
of these rules does not involve default on 
the part of the Municipality in the per¬ 
formance of any obligation under the Act 
within the meaning of s. 178. It may be 
stated that that was a decision with refer¬ 
ence to the meaning of the word "misap¬ 
plication” in 8. 42 of the Bombay District 
Municipal Act, and the question in that 
case was whether the moneys used by the 
Municipality, which declined to observe 
r. 3 of these rules, and had used these 
funds in maintaining primary schools, ac¬ 
cording to their view, independently of the 
Government control, were misapplied by 
the Municipal Councillors within the 
meaning of s. 42. It was held that there was 
no misapplication of the funds simply be¬ 
cause the Municipality had refused to ac¬ 
cept the control by way of inspection of 
their schools by the Inspecting Staff of 
the Government. This particular r. 3 has 
been referred to by the learned Chief J us- 
tice in his judgment at page 377* as merely 
prescribing the proper method whereby 
Government are enabled to satisfy them¬ 
selves that the Municipality are doing 
their duty. In other words, it is a rule 
of procedure and its infringement could 
in no way affect the character of the schools 
referred to in the plaint. 

The point that we have to consider here, 
however, is quite different. It is possible 
that if this decision in Secretary of State 
for India v. Manilal Harivallavdas Bhagat 

( 2 ) had been before the Government at the 

time when the Government Resolution above 
referred to was passed, they may not have 
thought it ht, in the exercise of their discre¬ 
tion, to take the action which, in fact, they 
did under s. 178 and they may have passed 
over the default without taking any serious 
notice of it. But we have nothing to do 
for the purpose of this point with the 
question whether, having regard to the 
nature of the default, the discretion was 
properly exercised by the authorities. 

The question that we have to consider is 
whether it is within the scope of s. 178 for 
the Governor in Council to direct the Com¬ 
missioner to fix a period for the perform¬ 
ance of this particular duty under s. 178; 
and I am of opinion that it is open to the 
Governor in Council to direct that to be 

♦Page of 2? nom. U - 


done, provided that the Municipality have 
made a default in performing any duty 
imposed on them by or under the Act. In 
this case it is not suggested that there is 
any other enactment by or under which 
this obligation is laid upon the Municipal¬ 
ity. But the obligation to observe r. 3 of 
the rules made by the Governor in Council 
prescribing the extent of the independent 
authority of the Municipality in respect of 
public education is one which appears to 
me to be laid on the Municipality under 
the Act. Therefore, the order made by the 
Commissioner in pursuance of the Resolu¬ 
tion which is complained of is within the 
powers of that officer conferred by sub- 
8 . (2) of 8 . 178. It follows, therefore, that 
the order is legal and operative; and the 
plaintiffs' suit must fail because the whole 
basis of their action is that this order is 
illegal. It also follows that the suit, which 
has been filed more than twelve months 
after the cause of action arose, making due 
allowance for the period of notice as con¬ 
templated by s. 80 of the Civil Procedure 
Code, is beyond time. 

In this view of the case, it is not neces¬ 
sary to dealwith the further point which has 
been raised on behalf of respondent No, 2, 
that even if the order were ultra vires, 
the suit would be time-barred in viewofthe 
decision of this Court inGanesh Shesho Desk' 
pande V. Secretary of State for India (3). I 
feel considerable difficulty in following this 
argument. If the order is ultra vh'es, it is 
void and has no operation in law. If any ac¬ 
tion is taken in pursuance of the order, it is 
such action that gives rise to the cause of 
action; and appropriate relief can be claim¬ 
ed with reference to such action. But there 
would be no order to be set aside. If the 
decision in Ganesh Shesho Deshpande v. 
Secretary of Stale for India (3) is tote 
read as the learned Advocate-General has 
asked us to read it, it would be difficult to 
reconcile it with the decisions of which 
Dhanji Jairam Mali v. Secretary of State 
for India (1) is a type. In this connection 
I desire to add a word with reference to 
the reasoning of the learned District Judge. 
He says:— 

“On a careful consideration of these 
authorities I am of opinion that if the order 
of the Commissioner was not immediately 
acted upon, and was merely an administra¬ 
tive order, limitation would not run from 

(3) 57 Ind. Oas. 587; 44 B. 451; 22 Bom. h. R. 212. 
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tliat date. On the other hand, if the order 

was immediately acted upon, and the plaint- 

in could not seek relief without having it set 

aside, limitation would run from the date 

of the order as per Art. 14 of the Limitation 

Act. 

I am not satisfied that this is a correct 
teat to apply, if it is meant to convey that 
^ illegal order requires to be set aside. 
Ihis reasoning of the learned District 
Judge may derive some support apparently 
worn the observations in Ganesh Shesho 
Deshpande v. Secretary of State for India 
(3). But I have indicated the difficulty with 
reference to that case, if it is sought to be 
read as laying down that even thouLih the 
order be illegal it requires to be set aside if 
it is acted upon. I do not propose to pursue 
this point any further, as I hold that the 
order in question is ultra vires. Thus the 

suit fails on the merits as also on the point 

of limitation. 

I would, therefore, dismiss the appeal 
with costs to respondent No. 2. Respondent 
No. 1 to bear his own costs. 

• «I ■ _ j J.—I agree that the suit 

fails both on its merits and on the point of 
limitation, and that the appeal should be 
dismissed, as proposed by my learned 
brother. That there was a duty imposed 
on the Municipality by r. 3 of the Govern¬ 
ment rules under s. 58, and that there was 
default in performing that duty, cannot be, 
and is not, controverted, for r. 3 is put in a 
direct imperative form, viz :— 

“Municipal schools shall, subject to the 
proviso in r. 2, be provided for all castes 
and classes of the community, and shall be 
open to inspection and examination at all 
times by the Gsvernment Inspecting Staff. 
The Municipality shall in each case make 
Buitahle arrangements, in communication 
with the Deputy Educational Inspector, for 
the annual examination required by the 
Educational Department.” 

It is not denied that the Municipality 
deliberately departed from that rule, so 
that really the whole question is whether 
this duty can be said lo be one imposed on 
the Municipality “by or under” the Munici¬ 
pal Act within the meaning of s 178, sub- 
8. (1). ^ The learned Advocate General’s 
contention was that the duty under this 
rule was one “imposed by” the Act within 
the meaning of s. 178; but I do not concur 
with that contention. There are no pro¬ 
visions in the Act similar to this r. 3, 
saying that the iluaicipality shall ksep 
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school open for Government inspection, nof 
is there any provision which necessarily 
implies Riich_a duty. The words of the 
proviso to s. oS are wide and confer on the 
Government a general power to prescribe 
to what extent and in what manner Govern- 
ment or its Educational Department can 
exercise authority over educational institu¬ 
tions of a Municipality. The rules pre¬ 
scribed by Government for this purpose 
might rely on other means than inspection 
of Municipal schools for the exercise of that 
control. Acco^dingl 5 ^ I think it cannot 
properly be said that the duty is one "im¬ 
posed by” the Act. 

In this view, the main question is whe¬ 
ther it is a duty “imposed under” the Act. 
I think it is obvious that the Legislature in 
using the expression “by or under this Act" 
did not use the word “under” simply to 
repeat what would be expressed by the 
word “by.” The word “under" must have 
been intended to include some duties which 
would not be covered by the words “duty 
imposed by the Act.” In its primary mean¬ 
ing the word “under” does, I think, cover 
the case of a duty imposed by some author¬ 
ity which is recognized by the Act, for 
instance, the common case of the Act 
giving power to Government or some per¬ 
son or body to make rules for the purposes 
of the Act. In su-’h a case there may be 
duties imposed by those rules, and certainly 
such duties can be said to be imposed 
“under the Act,” although they are not 
imposed “by the Act.” I reject the conten¬ 
tion of Mr. Thakor for the appellant that 
the words “by orunderthis Act” are limited 
to duties imposed by some provision of the 
Act itself. That, I think, obviously cannot 
have been intended. For instance, proviso 
(a) to s. 51 of the Act provides that “nothing 
in this section or in s. 50 shall in any way 
affect any obligations accepted by or im¬ 
posed upon any Municipality by any de¬ 
clarations of trust executed by or on behalf 
of such Municipality, or by any scheme 
settled under the Charitable h^ndowments 
Act, 1890, for the administration of any 
trust,” That recognizes that the Munici¬ 
pality may accept a duty under some de¬ 
claration of trust or by a scheme settled 
under the Charitable Endowments Act. 
Suppose, for instance, the Municipality 
accept an obligation to pay annually a sum 
of Rs. 1.000 in support of some institution, 
say a Hospital, and the Municipality make 

default ia paying such sum, aad suppose 
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the founder of that institution, or somebody 
interested in its maintenance, makes a 
complaint to the Government and asks 
them to exercise their power unders. 178 to 
enforce payment, is it to be said that in 
such a case the Government and the Com¬ 
missioner cannot act under s. 178, because 
this is a duty imposed not by any provision 
of the Act, but by a declaration of trust or 
by a scheme ? The answer is obviously in 
the negative, because the duty is one ‘ im¬ 
posed under " the Act by virtue of the 
authority conferred in proviso (a) to s. 51. 
Asrain take s. 55 of the Act which says: 
‘•Every Municipality shall also, out of 
the Municipal property and fund, make 
payments at such rates as the Governor in 
Council from time to time by general or 
special orders prescribes, for the mainten¬ 
ance and treatment either in the Municipal 
District oral any asylum, hospital or house 
...(a) of lunatics...and (6) of lepers,” 

Suppose that the Governor in Council 
prescribes such rates at Rs. 10 a month per 
lunatic, or leper, and the Municipality deli¬ 
berately decline to pay at that rate, can it be 
said that the du^ of paying at the rate pre¬ 
scribed by the Governor in Council is not a 
duty imposed on the Municipality‘under’ the 
Act? To my mind, it is clearly a duty so 

imposed, in view of s. 55, giving express 

authority to the Governor in Council to 
prescribe the rate. 

In s. 58. which is the one with which we 
are now concerned, authority is given to 

make rules as 

regards the extent of the independent 

Municipality in respect of 
fhan their relations with 

Educational Department, 
hat, I think, clearly implies that the 

nbW-”'®'' to impose certain 

obligations or duties upon the Municipality 

the purpose of the exercise of the 

hv authorised 

by the section The prescription of a duty 

to keep open Municipal schools for inspec¬ 
tion is a fundamental method of exercising 

F*^sjand it is a statutory 
obligatpn on the local education authority 

keep ironfrf school to 

keep It open to Government inspection • 

Act, 1870 33 
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opinion, a duty imposed upon it under the 
Municipal Act. In support of this view, I 
may refer to the case of The Fulham (4)., 
An Act used the words “salvage due under 
this Act,” aud the Court of Appeal in Eng¬ 
land held that those words covered “salvage 
recoverable in a Court recognized by the. 
Act.” That is a very different thing to 
saying that the words should be construed 
as “salvage recoverable by virtue of an 
express provision of Act.” 

Accordingly, I think that the order com¬ 
plained of was 'mtra rires, and also that the 
suit is barred by limitation. The case of. 
Secretary of State for India v. Manilal 
IlarivaJlavdas Bhagat (2) dealt with an en-, 
tirely different point, as has been shown by 
my learned brother. 

Appeal dismissed. 

<-i) ilOT) P. 251; GS L. J. P. 75; 47 W. R. 598; 81 
L. T 19; 15 T. L. R. 404; 8 Asp. M. C. 559. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 613 of 1926. 

January 5, 1927. 

Present: —Mr. Justice Addison. 

BUTE SHAH— Decree Holder—Petitioner^ 

versus 

GURANDITTA— Judgmknt-Debtop.—■ 

Respondent. 

Civil Procedure Code (Act V of 1908), 8. GO ('c)— 
Execution of decree — Attachvunt, exemption from — 
House of agricuhuruitSurden of proof. 

\\ liere itiselaimed that a house is exempt from 
attachment in execution of a decree by virtue of thei 
provisions of s. GO (c* of the Civil Procedure Code', the 
burden of proof lies on the judgment-debtor to estab¬ 
lish that he is an agriculturist not merely in name but 
in the strict sense of the term and that the house is 
occupied by him as such agriculturist, [p. 105, col.- 

Petition for revision of an order of 
the Senior Subordinate Judge, Sialkof,- 
dated the 25th May, ly26, reversing that of 
the Subordinate Judge, Fourth Class,. 
Narowal. District Sialkot, dated the 15th 
February, 1926. 

Mr. J. N. MalhotrUy for the Petitioner. 

JUDGMENT. — The decree-holder 
attached two houses belonging to his judg¬ 
ment-debtor in order to bring them to 
sale in execution of his money-decree. 
The judgment-debtor objected that they 
were not liable to attachment and sale as 
he was an agriculturist. The executing 
Court- held that the judgment-debtor was 
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only an agriculturist in name as he had 
mortgaged the whole of his holding and 
had no cattle. It considered that one 
house was sufficient for the judgment- 
debtor and released the house, marked ‘X’ 
on the plan, from attachment. It order¬ 
ed the second house to be sold. The 
judgment-debtor appealed to the Senior 
bubordinate Judge. He accepted the 
appeal as regards the house ordered to be 
sold by the executing Court on the ground 
that it was the residential house of the 
judgment-debtor who was an agriculturist. 

The lower Appellate Court, however, has 
accepted the finding that he was only an 
agriculturist in name as his land was 
all under rnortgage and he had no cattle. 

Against this decision revision petition has 
been presented in this Court. 

It was held in Jamna Prasad Raul v. 

Raghunath Prasad (1) that it lay on the 
judgment-debtor to prove that the house 
was strictly of the nature contemplated 
by the provisions of s. GO (c) of the Civil 
Procedure Code, ,i. e., the burden of proof 
lay on the judgment-debtor to establish 
that he was an agriculturist not in name 
but in the strict sense of the term and 
occupied the house as such agriculturist. 

A similar view seems to have been taken 
by the Punjab Chief Court in Attar Singh 
V. Bhagwan Das (2). See also Pandurang 
Balaji V. Krishnaji Govind (3). Following 
these authorities I hold that it was for 
the judgment-debtor to establish that he 
was an agriculturist in fact and not in 
name before he could claim exemption. 

I, therefore, accept this revision petition 
and setting aside the order of the Appel¬ 
late Court restore that of the executing 
Court. The respondent has not appeared 
and, therefore, I order the parties to bear 
their own costs here and before the Appel¬ 
late Court. 

z. K. Order set aside, 

U) U) Ind. Gas. 125; 35 A. 307; 11 A. L. J. 437. 

(2) 2 Ind. Cq8. 983; 05 P. U. 1909; 101 P. \V R 
1909; HI P. L. R. 1909. 

(3; 28 B. 125; 5 Bom. L. R.799 


105 

PRIVY COUNCIL. 

Appeai. from the Madras High Court. 

December 13, ly26. 

Present: Lord Sinha, Lord Blanesburgb 
Lord Salvesen and Sir John Wallis * 
T. V. KALYAXA8UNDARAM PIlLAI- 

Appellant 

X^CTSllS 

KARUPPA MOOPPANAR and otheps- 

Respondexts. 

Transferor Property Act (IV of 1882), ss. 109 

~Reo>stratton Act (XVI of 1908), s. J^T-HinduLaiu 

of—Adoption-Registration 

of deed after adoption, effect of. 

^Mierea donor of immoveable property iias handed 
over to the donee an instrument of gift duly ex¬ 
ecuted and attested and the gift has been accepted by 
the donee, the donor has no power to revoke the gift 
prior to tlie registration of the instrument, [p. 107, 

Lull I 

\yiiile registration is a necessary solemnity in order 
to the enforcement of a gift of immoveable property it 
does not suspend the gift until registration actually 
takes place. When the instrument of gift has been 
handed over by tlie donor to the donee and accepted 
by him, the former has done everything in his rower 
to complete the donation and to make it effective 
Registration does not depend upon his consent but 
IS the act of an officer, who, if the deed is executed by 
or on behalf of the donor and is attested by at least 
two witnesses, must register it if it is presented by a 
person having the necessary interest within the pre 
scribed period. Neither death, nor express reroention 
by the. donor, is a ground for refusing registration if 
the other conditions are complied’ with. 

The adoption of a son by a Hindu made after the 
execution and delivery of a deed of gift of immove¬ 
able property, but before registration thereof does 
not render the deed void as against the adopted son 

Consolidated Appeals from the judgment 
aud decrees of the Madras High Court (Sir 
Walter Schwabe, Kt., Chief Justice, Mr 
Justice Coutts Trotter and Mr. Justice 
Kumaraswami Sastri), dated the 13th No¬ 
vember, 1922, in Appeals Nos. 1 and 2 of 
1921 and reported as 73 Ind. Cas. 206. 

Messrs. L. DeGruyther and B. Dube for 
the Appellant. * 

Messrs. G. R. Lowndes and K. F. L. 
Narasimham, for the Respondents. 

JUDGMENT. 

Lord Salvesen.— These are two con¬ 
solidated appeals from a judgment and 
two decrees dated I3th November, 1922 
of the High Court of Judicature at Madras! 

It is unnecessary to re-state the prior pro¬ 
cedure or judgments which dealt with a 
number of contentions inlaw, and ques¬ 
tions of fact now either* finally disposed 
of or no longer insisted upon. It is suffici¬ 
ent to say that when leave to appeal was' 
granted by the order of the High Court 
of 19th April, 1923, it wasonfhe epecifio 
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ground that it raised the substantial ques¬ 
tion of law, namely, “whether an adoption 
of a son by a Hindu made after the exe¬ 
cution and delivery of a deed of gift, but 
before registration thereof, renders a deed 
void as against the adopted son.” This 
is the only ground of appeal which is set 
forth in the appellant’s case, and the re¬ 
spondents in their c 3 .se, para. 2 , take up the 
same position. Although, therefore, other 
grounds were indicated in the argument 
addressed to the Board which might have 
been equally fatal to the appeal, their 
Lordships think it right, in all the circum¬ 
stances, to deal only with that which was 
the ground of judgment of the High Court, 
and in respect of which leave to appeal 


was given.* 

. The relevant facts, which are no longer 
disputed, lie within a short compass. On 
the 9th September, 1891, a certain Vaithi- 
lingam Pillai executed a trust deed by 
which he appointed trustees to administer 
a trust for charity in the wide sense, in¬ 
cluding the maintenance of religious ser¬ 
vices at certain temples. In order to pro¬ 
vide the necessary funds for the mainte¬ 
nance of these services, and for discharging 
the other duties imposed upon the trustees, 
he set apart certain immoveable properties 
belonging to hiih, the income of which 
was to be devoted to the purposes of the 
trust. At the date of the deed, Vaithi- 
lingam had no son. The deed, however, 
was executed on the footing that it was 
bis immediate intention to adopt a son 
for the perpetuation of his lineage, as 
although he had two wives, one of whom 
was living with him at the time, he was 
BtilL childless’ and despaired of having 
issue. There isnd question now that this 
constituted a gift of immoveable property 
within the meaning of 9 . 123 of the Trans¬ 
fer of Property Act, 188:i, nor is there 
any question.'that the trust deed, on the 
day of its" 'exeiCUtioh, was duly delivered 
to. the trustees'name^therein. 

■ On lOlh September,‘1891, Vaithilingam, 

by a d.eed e^^jBcuted on that day, adopted 
the appellanti, ’then five years old, as his 
son. ..On llth September, he executed a 
cieed of-guardianghip to the newly adopted 
Bop; and' on . the ^ 12 th, a partition deed 
between himself and. the guardian of that 
son, the effect, oj which need not, for the 

pf this lodgment, be further tq- 
^red On l5uj SeptOEuber, three days 

.4e0d qt gift .was registered. On 


this it was contended for the appellant 
that the deed of gift was not complete 
until registration, and that, as the grantor 
had before registration adopted the ap¬ 
pellant as his son, the latter’s rights in 
the family property had intervened so as 
to revoke or invalidate the gift. The 
leading statutory provisions on which the 
solution of the question depends are ss. 122 
and 123 of the Transfer of Property Act, 
1882, and ss. 47 and 49 of the Indian Re¬ 
gistration Act III of 1877. Section 122 of 
the Transfer of Property Act is as fol¬ 
lows:— 

‘■^Gift’is the transfer of certain existing 

moveable or immoveable property made 
voluntarily and without consideration, by 
one person, called the donor, to another 
called the donee, and accepted by or on 
behalf of the donee. Such acceptance 
must be made during the lifetime of the 
donor and while he is still capable of 
giving. If the donee dies before acceptance 
the gift is void.” 

Section 123 is in these terms:— 

“For the purpose of making a gift of 
immoveable property, the transfer must 
be effected by a registered instrument 
signed by or on behalf of the donor, and 
attested by at least two witnesses.” 

The controversy in the numerous cases 
in the Courts of India which have dealt 
with this point has always centred round 
the words in this section:— 

“The transfer must be effected by a re¬ 
gistered instrument,” and it has been 
forcibly argued that, until registration, 
there is no complete gift, and that if 
the donor dies or revokes or becomes 
incapable of making the gift before regis¬ 
tration, it cannot take effect. On the other 
hand, attention must be directed to s. 47 
of the Indian Registration Act of 1877, 
which is in these terms :— 

“A registered document shall operate 
from the time from which it would have 
commenced to operate if no registration 
thereof had been required or made, and not 
fronl the time of its registration.” 

The learned Chief Justice in the Court 
below, after referring to the above sections, 
said :— 

“The effect of those sections, in my judg¬ 
ment, is that, if a title is complete except 
for registration, no subsequent alienation 
or dealing with the property by the vendor 
or donor, as the case may be, can defeat the 
title which} on registration, becoxnes an 
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absolute title dating from the date of the 
execution of the document.” 

Th^ other two Judges concurred in this 
view, making special reference to the case 
of Venkati Rama Reddi v. Pillai Rama 
Reddi (1) which, being a decision of the 
Full Bench, was binding upon them. In 
that case the donor died on the day followino- 
the execution of the deed of gift, and the 
deed was not presented for registration 
until a period of six months had elapsed 
from the date of his death ; facts which, 
as it appears to their Lordships, were 
certainly not less cogent in favour of incom¬ 
pleteness than are those in the present 
case ; and there the District Judge held 
that the gift deed, not having been regis¬ 
tered by the donor during her lifetime, 
was void, and that the post-moj'tcm regis¬ 
tration was of no effect. This judgment was, 
however, reversed on appeal by the unani¬ 
mous decision of the Full Bench. There 
was no express finding of fact, so far as 
appears from the report, that the deed of 
gift had been delivered to and accepted by 
the donee prior to the death of the donor, 
although, perhaps, this may be implied 
from the circumstances. In the present 
case, fortunately, there is no room for doubt 
on this point, because the learned Judges 
of the High Court remitted this question of 
fact to the Subordinate Judge and he 
reported that the deed had been delivered 
over, on the day of its execution, to one of 
the trustees appointed under it on behalf 
of himself and the other trustee. The 
decision of the Full Bench in 40 Madras is 
thus summarized in the head note :— 

“There is nothing in s. US of the Transfer 
of Property Act which requires the donor 
to have the deed registered. All that is 
required is that he should have executed 
the deed. Once such an instrument is duly 
executed, the Registration ?Act allows it to 
be registered even though the donor may 
not agree to its registration, and upon 
registration the gift takes elfect from the 
date of execution.” 

Their Lordships think that this statement 
of the law needs qualification by reference 
to 8. 122 of the Transfer of Property Act, 
and is only correct upon the footing that 
the gift had been accepted by or on behalf 
of the donee during the lifetime of the 
donor. A deed of gift executed in accord- 

(1) 38 lad. Oas. 707; 40 M. 204; 31 M. L. J. 690: 4 h. 
W, 465; 20 M. L. T. 450; (1917; M. W. N, 112, 


ance with the terms of s. 123 of immoveable 
propeity but never communicated to the 
intended donee, and remaining in the 
possession of _ the grantor, undelivered, 
would, m thar Lordships' opinion, not 
come within the ruling of the Full Bench 
in the case in ciuestion. 

The only other case to which it is neces¬ 
sary to refer is a Full Bench decision of the 
Higb Court of Bombay in 1924, namely, 
Atmaran Sakharam Kalkye v. Teaman 
Janardan KashcUkar (9). The circum¬ 
stances in that case were very much the eame 
as in the present, and the decision is thus 
correctly expressed in the head-note 

Where the donor of immoveable property 
has handed over to the donee an instrument 
of gift duly executed and attested, and the 
gift has been accepted by the donee, the 
donor has no power to revoke the gift prior 

to the registration of the instrument.” 

This case was very fully argued and the 
argument on behalf of the appellant in 
the present appeal could not be better 
Mated than It was in the dissenting judg- 
ments of Shah, Acting C. J., and Mull! 

J., and these arguments were all brought 
very forcibly under their Lordships’ not'cs 

and supplemented by the learned Counsel 
for the appellant. Their Lordships, hovl 
ever, cannot accept them. They are unable 
to see how the provision of s. 123 of the 
Transfer of Property Act can be reconciled 
with s 47 of the Registration Act, except 
upon the view that, while registrat on is a 
necessary solemnity in order to the enforce¬ 
ment of a gift of immoveable property it 
does not suspend the gift until registra¬ 
tion actually takes place. When the [n 
strument of gift has been handed by the 
donor to the donee and accepted by 
the former has done everything in hie 
povyer to complete the donation and tn 

make It elfective. Registration does nM 

depend upon his consent, but is the S 
of an ofiicer appointed by law for the 
purpose, who, if the deed is executed 
or on behalf of the donor and is at^pQf ^ 
by at least two witnesses, nmst regStlr 
t If It IS presented by a person hfvW 
the necessary mterest within the prescrfb® 
ed period. iSeither death nor / 

revocation by the donor,'is a ground lor 
refusing registration, if the other condT 
tions are complied with. Their Lordsh^s" 

A 388' 27 Kom T D 

A. I. R.1925 Bom. 210 (F.B.) ^ 
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aecordiagly find themselves in complete 
agreement with the judgment of the Full 
Bench of the Bombay High Court in the 
case cited. As this decision, and the 
similar decision of the Full Bench of the 
Madras Court, had settled the law for these 
Presidencies, it is unnecessary to refer to 
the various contlicting decisions of inferior 
tribunals which Avere overruled. Their 
Lordships apprehend that the Judges of 
the High Court of Madras, in allowing 
leave to the appellant in the present case 
to proceed with his appeal, desire to elicit 
an authoritative opinion as to the sound¬ 
ness of the two latest decisions in the 
Madras Courts, and their Lordships think 
it desirable that a point which has occasion¬ 
ed so much controversy in the past should 
be settled by a decision, which will apply 
to the whole of India. 

Their Lordships will accordingly humbly 
advise His Majesty that the judgment and 
decree of the High Court should be affirm¬ 
ed, and that this appeal should be dismiss¬ 
ed. The appellant must pay the costs. 

Z- K. Appeal dismissed. 

Solicitor for the Appellant:—Mr. H. 5. 
L. Polak. 

Solicitors for the Respondents:—Messrs. 
Douglas Grant and Dold 


LAHORE HIGH COURT. 

Seconp Civil Appeal No. 2223 op l92t). 

January U, 1927. 

Present: —Mr. Justice Addison. 

PALO AND ANOTHER—PLAINTIFFS— 

Appellants 

versus 

BAWA alias INDAR SINGH and others-— 

Defendants—Respondents. 

Cusfo?n —Ancestral property—Land held by brothers 
jointly at the time of earliest Settlement — Presump¬ 
tion. 

Where it is found that a certain piece of land was 
held at the time of the first Settlement jointly by 
persons who were real brothers, the presumption, in 
the absence of any indication that the land was the self- 
acquired property of the brothers, is that it was held 
by their father. 

Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 7th 
May, 1926, affirming that of the Subordinate 
Judge, Second Class, Gurdaspur, dated the 
6th March, 1925. 

Mr. Shamair Chand, for the Appellants. 

Mr. R. Lauly for the Respondents. 

J UDGA^dENT.—The plaintiffs who are 
the minor soaeof one Tara (see the pedigree-. 


table attached to the judgment of the ■ 
District Judge) sued for the usual declara¬ 
tion that the sale effected in 1920by their 
father Tara and his cousins Indar Singh 
and Wadhawa, should not affect their re¬ 
versionary rights. Both the Courts below 
have concurred in dismissing the suit on 
the ground that the land has not been 
proved to be ancestral. Against this de¬ 
cision the plaintiffs have presented this 
second appeal. 

As regards the area of 12 kauals ^marlas 
which the District Judge has pointed out 
can be traced back to 1852, it seems to me 
that the appeal must succeed. In that 
year this land was held by Khazanaand 
Jodha and a deceased brother of theirs. The 
presumption, therefore, is, in the absence 
of any indication that the property was 
self-acquired, that it was held by Labha 
their father. That being the case, this 
area of 12 kanals 3 marlas or rather 12 
kanals 6 marlas as shown in the Settlement 
of 1852, must be held to be ancestral. The 
authorities are Singh v. liar Kaur 

(1) and iVari/aw Bibi v. Ghulam Mahomed 

( 2 ) . 


As regards the area of 30 kanals 13 
■marlas which was only traced back, to 
1910-11, the appeal must be dismissed, for 
though it has been shown that in that 
year this area was held by Alu and Tara, 
eons of Khazana, and Dittu and Wadhawa, 
sons of Jodha, there is a clear indication 
that in 1882, it was acquired by these four 
persons by pre-emption. That' being the 
case, it follows that this area is not an¬ 
cestral. 

Owing to the fact that some of the 
records have been eaten by whiteants and 
for other reasons the remaining area of 
about 16 kanals has not been traced at 
all. It follows that it was properly held 
not to be ancestral. 

In the result I accept the appeal to the 

extent of holding that the area of 12 kanals 

6 marlas shown in 1852 Settlement is 

anc^tral. J, therefore, set aside ihe order 

of the District Judge and remand the 

appeal to him for further orders in view 

of my finding that 12 kanals 6 marlas are 

ancestral. Parties will bear their own costs 
here. 

m; oo t j ^ Appeal accepted. 

34 P \V ** ^ ^ 

T ® ^ J- ««■ -'■ t- R 1921 

pan. 175. 
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BOMBAY HIGH COURT. 

Civil Revisio.v Application No. 8 op 1926 

July 2, 1926. 

Present: —Mr. Justice Fawcett 
and Mr. Justice Madgavkar. 

AMBADAS HARIRAO KARANTE 
—Plaintiff—Applicant 

versus 

VISHNU GOVIND BARAMANIKAR 

AND OTHERS—DEFENDANTS—OPPONENTS. 

Juri^diclion — De.cree passed in excess of pecuniary 
jurisdiction of Court —Mala lide undervaluation, 
absence of-~I)ci;rec, whether nullity—Execution Court, 
duty of. 

Where iu a suit which is properly instituted in a 
pai ticular Court on its valuation, a decree is passed 
which is in excess of tiie pecuniary jurisdiction of the 
Coui't. tlien in the absence of any intentional mala 
fide undervaluation by the plaintiff, the decree can¬ 
not be treated as a nullity and the execution Court 
cannot refuse to execute it. [p. 110, col. 1.] 

Civil Revision application against the 
order passed by the Joint Subordinate 
Judge of Sholapur in Darkhast No. 1768 of 
1924. 

Mr. G. S. RaOy D. B., for the Applicant. 

Mr. G. S. Mulgaonkai\ for the Oppo¬ 
nents. 

JUDGMENT. 

Madgavkar, J. —This is an applica¬ 
tion under s. 115 of the Code of Civil 
Procedure by the decree-holder-applicant 
against the order of the Joint Second 
Class Subordinate Judge of Sholapur, dis¬ 
missing the darkhast on the ground that 
the decree sought to be executed was pass¬ 
ed by a Court beyond jurisdiction, and 
■was, therefore, a nullity. The proceedings 
in the original suit are not before us. But it 
is admitted that the suit was properly in¬ 
stituted in the Court of the Second Class 
Subordinate Judge without objection or 
challenge by the opponents-defendants 
judgment-debtors. The parties tendered 
terms of compromise, and a decree was 
passed accordingly under 0. XXIII, r. 3, 
for an amount of Rs. 5,700. How this 
excess valuation of Rs. 700 arose, there is 
nothing before us to show. The Subordi¬ 
nate Judge in execution held, on the 
authorities as he understood them, that this 
very fact sufficed to render the decree a 
nullity for want of jurisdiction. 

This view is sought to be supported for 
the opponents in this Court on the author¬ 
ity of cases such as Rajlakshmi Dasee v. 
Katyayani Dasee (1) and Hirjibhai v. Jam- 

■ (1) 12 lud. Cas, 161; 36 C. 039. 


shedji (2). Diwan Bahadur Rao for the 
applicant relies, on the other hand, on the 
principles of decisions such as Lakshman 
Bhatkar v. Bahaji Bhatkar (3) and Shamrao 
Pandoji v. Niloji Ramaji (4'. 

On the materials such as they are, it is 
clear that the plaintiffs valuation was not 
challenged in the lirst instance by the de¬ 
fendants or questioned by the Court. Nor 
in the two previous darkhasts did th? judg¬ 
ment-debtors rajse the present question of 
jurisdiction. M e are unable to agree with 
the learned Subordinate Judge that the 
mere fact that the decree was for an amount 
of Rs. 5,700 and was passed by the Second 
Class Subordinate Judge was ipso facto 
proof that it was beyond jurisdiction and 
a nullity._ For instance, if a suit has com¬ 
menced within the jurisdiction aud by the 
addition of mesne profits after tlie date of 
institution the amount is increased to an 
amount beyond the jurisdiction, a decree 
for the full amount is, nevertheless, per¬ 
fectly valid and with jurisdiction. The 
jurisdiction in the first instance is deter¬ 
mined under the Bombay Civil Courts Act 

by the valuation in the plaint and not by 
the result of the decree, whatever it might 
turn out to be. It is true that deliberate 
and mala fide undervaluation or overvalua¬ 
tion might cause the decree to be a nullity 
as in the case above, Rajlakshmi Dasee v’ 
Katyayani Dasee (1). In regard to the 
observations of Beaman, J. fin Hirjibhai y, 
Jaoishedji (2) the facts of that case were 
shortly, that the plaintiff sued for accounts 
and not knowing the exact amount of his 
claim, valued it at Rs. 101 and instituted 
the suit in the Court of the Second Class 
Subordinate Judge. After adverse decisions 
up to the High Court, he contended, for 
the first time, that the subject-matter was 
over Re. 10,000 and entitled him to leave 
to appeal to the Privy Council. The Court 
held that, having deliberately instituted 
the suit m the Court of the Second Class 
Subordinate Judge, he must be taken to 
have conceded the subject-matter to be a 
maximum of Rs. 5,000 and that he would 
not now be allowed to turn round and sav 
that it was over iis. 10.000. The propositLn 
enunciated by^Beaman,J., is that the subject- 
matter of the suit cannot exceed in value 

the pecuniary limit of the jurisdiction of 

a Court in which the suit was instituted. 

(2) 21 Ind. Cas. 783; 15 Bom. L. R, 10‘>1 
(4) 10 B. 200; 5 Inci. Bee. {s, 3 .) 512, 
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That proposition, as we understand it, is 
perfectly consistent with the proposition 
of law enunciated in the two previous cases, 
Laksftman Bhatkar v. Babaji Bhatkar (3) 
which was followed by Sargent. 0. J., in 
Shavirav Pandoji v,XilojiRam' 2 jii-\). In 
the latter case Sargent. C. J., observed 
(page 202*);— 

“Tne subject-matter of the suit, which 


was the sum due on the mortgage sought 
to be redeemed, was within the jurisdiction 
of the Second Class Subordinate Judge; 
and his jurisdiction would continue, what¬ 
ever might be the result of the suit, in all 
Buch matters in the suit as, by the Code 
of Civil Procedure, are brought within his 
cognizance, amongst which are matters in 
execution in that suit." 

We are unable to agree with the argu¬ 
ment for the opponents that, if from what 
ever cause the value of the subject-matter 
increased subsequent to the date of insti¬ 
tution, jurisdiction, ipso facto^ ceases, and 
the only proper procedure is to apply to the 
District Judge for transfer to a digerent 
Court which has jurisdiction, having re¬ 
gard to the altered subject-matter of the 
suit. Refepnce may also be made in the 
facts of this particular case to the provi¬ 
sions of 0. XKllI, r, 3, although they are 
doubtless subject to s. b of the Code of 
. Civil Procedure. 

On the record as it stands, we are of 
Opinion that the mere fact of the compro¬ 
mise decree being for Rs. 5,700 does not, 
in the absence of any intentional mala fide 
undervaluation by the plaintig, cause the 
decree to be a nullity. The learned Sub¬ 
ordinate Judge is, therefore, in our opinion, 
wrong within the meaning of s. 115, Civil 
Procedure Code, in questioning in execu¬ 
tion the validity of the decree sought to 
be executed and in not exercising the juris¬ 
diction, which, in our opinion, he possessed, 
and ought to have exercised. Against such 
an order not dealing with the merits in 
execution, no appeal would lie: Shamrav 
Pandoji v. Niloji Ramaji (4). 

We, therefore, allow the application, set 
aside the order of the Subordinate Judge, 
and direct that the Subordinate Court 
should take it back on the file and proceed 
■with the execution on the merits. 

Costs of the application on the opponents. 
, Costs. in the Subordinate Judge's Court to 
be costs in the darkhast, 

Fawcettt J. —1 would only add that I 
1 ^ 3 .— 


have grave doubt whether in any case the 
point in question should not be held to 
be res judicita on the principle of Explana¬ 
tion IV to s. 11, Civil Procedure Code, which 
can apply even in an execution matter: 
cf. Gadigappa Ckambasappa v. ShidappQ> 
Gurushidappa (5). However, this point 
has not been argued, so I merely men¬ 
tion it. 

z. K. Application allowed. 

(5) 83 Ind. Oas. 155; 48 B. 638; 26 Bom. h. R. 817; 
A. I. R. 1!)24 Bom. 495. 


LAHORE HIGH COURT. 

MlSCELLANifiOUS FlRST ClVlL ApPBAL 

No. 1701 OF 1926. 

January 6, 1927. 

Present: —Mr. Justice Addison. 

Musammat PIAR BAI —Applicant 
Objectok—Appellant 
versus 

Firm TULSI DAS-TaRLOCHAN MAL 

AND OTHERS —CkBDITORS AND KALA 

RAM, Insolvent AND another— 

Respondents. 

Hindu Law—Joint family — Will, validity of^ 
Insolvtncy of father—Power to sell sons share tn 
family property, whether vests in Oficial Receiver. 

Wliere a Hindu father and his son form a joint 
Hindu family and continue to be joint until the death 
of the father, any Will made by the father is inopera¬ 
tive and invalid so far as the joint property is con¬ 
cerned and the son takes his father’s estate by survi¬ 
vorship. [p. Ill, col. l.j 

The power of a Hindu father to sell his son’s share 
in the joint family property for paying off his just and 
proper debts vests, on the insolvency of the father, in 
the Official Receiver. 

Miscellaneous First Appeal from an order 
of the District Judge, Jhaug at Sargodha, 
dated the 17th April, 1926. 

Bakhshi Sohan Lai, R. B., for Dr. Nand 
Lai, for the Appellant. 

Mr. J. N. Aggarwal, for the Respondents* 

JUDGIVLENT. —Kala Ram was ad¬ 
judicated an insolvent on the 9th Decem¬ 
ber, 1924 Ten days later on the lUth 
December, 1924, his father Devi Das made 
a Will of all his properties in favour of ius 
own wife, Musammat Piar Bai, and in 
case of her death in favour of the insol¬ 
vent’s minor son, Lajpat Rai. Eleven days 
later the testator Devi Das died and the 
Receiver in the insolvency took possession 
of his estate on the ground that it came 
to the insolvent by survivorship. Devi 
Das's widow, Musammat Piar Bai, asked for 
ite release on the basis of tb 9 Will, Jht 
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creditors denied the Will, asserted that it 
was executed to defraud them and further 
pleaded that the father and son continued 
to be a joint Hindu family until the in¬ 
solvent’s father died. The Insolvency Court 
has held that the Will was made, but that 
the father and his insolvent son continued 
joint and that thus the Will was invalid as 
the insolvent succeeded to his father by 
survivorship. The Insolvency Court fur¬ 
ther held that the fact that the insolvent 
consented to the Will did not matter as at 
that time he was an insolvent whose estate 
had vested in the Receiver. The Insol¬ 
vency Court refused to decide the question 
of the ^wife’s right of maintenance and 
residence as that would have been going 
beyond the objection. Against this decision 
this appeal has been admitted. 

It was first contended that the Insolv¬ 
ency Court was wrong in holding that there 
was a joint Hindu family, but the learned 
Counsel who appeared for the appellant 
was unable to show how the decision arriv¬ 
ed at was wrong. On the evidence it is 
clear that the deceased father and his 
insolvent son were members of a joint 
Hindu family and continued as such until 
the death of Devi Das. That being the 
case, the Will was invalid and the insolvent 
took his father’s estate by survivorship. 

It was next argued that the insolvent’s 
son’s half share did not vest in the Receiver 
and should not be allowed to be sold. There 
is ample authority against this contention, 
the latest of which is the Madras Full Bench 
decision, Baiavenkataseetharama Chettiar 
V. Official Receiver^ Tanjore (1). There are 
also two decisions of this Court, namely, 
Khem Chand v. Narain Das (2) and Sat 
A/arain v. Sri Kishan Das (3). I hold that 
the insolvent’s power to sell his son’s share 
for paying his just and proper debts vests 
in the Ofiicial Receiver. 

The third point argued was that the 
widow was entitled to residence and main¬ 
tenance. The question has not, so far, been 
decided by the insolvency Court and does 
not arise in this appeal. 

For the reasons given I dismiss the appeal 

with costs. . j 

2 , jc. Appccil dismtsscd^ 

97 Ind. Cas. 825; 49 M. 849; 51 M. U J. 269; 24 
L. W. 345; (1926) M. N. 743; A. I. R. 1926 Mad. 
994 fF. B.). 

(2) 89 Ind. Ca3. 1022; 6 L. 493; A. I. R. 1926 Lah. 

41. 

^3) 93 lad, Oae. 612; 7 h. 376; A. I. R. 1926 Lah. 


Ill 


MADRAS HIGH COURT. 

Appkal against Order No. 378 of 1924. 

October 21, 1926. 

Present:~Mv. Justice Wallace and 
Mr. Justice Madhavan Nair 

MULUKUTLA ANNAPURNaMMA*- 
Petitioner—Appellant 

MULUKUTLA ATCHUTARAMMAYYA 

GARU —Respondent 

Court Fees Act (VII of 1S70), s 19.1(1), Sch. Ill 
—I rooate and Administration Act {V of 1381) s 2S-^ 
Will of Hindu father-Application for Probate— 
Court-fee payable, whether calculated on father's share 
only or on entire property. 

An application for Probate should bear a stamp dutv 
on the value of the right, title and interest of the 
testator in the property bequeathed, and where the 
testator is a Hindu father with sons, so far as joint 
property is concerned, duty is payable on the testator's 
share in the property at the date of his death and not 
on the entire property including the share of the sons 

In re Dasu Hanavala Chetty (2), followed. 

Appeal against the order of the District 
Court, Kistna at Masulipatam, dated the 
30th April, 1924, in 0. P. No. Ill of 1923 
(S. C. P. No. 21 of 1923). 

FACTS.—A Hindu father who had three 

sons executed a Will bylwhioh he bequeathed 
his entire property in favour of his three 
sons, making his wife executor under the 
Will. On an application by the wife as exe¬ 
cutor for Probate, she paid stamp duty 
only on ithof the property dealt with under 
the Will on the ground that, although 
the testator had dealt with the entire 
property, he was entitled only to |th of it; 

Xhe learned District Judge, however 
relying on Kashinath Parashram v. Gowra- 
bai (1) held that the petitioner was bound 
to pay stamp duty on the value of the 
entire estate and that the decision In 
In r& Dasu Manavala Chetty (2) relied on 
by the petitioner was applicable only to 
Letters of Administration and not to Pro¬ 
bate. The petitioner appealed. 

Mr. A. Krishnaswami Iyer, ioi the AvneU 

lant. 

The Government Pleader, for the Re* 

spondent. 

JUDGMENT.— The learned District 
Judge has overlooked that Kashinath 
Parashram v. Gourabat (1) has been over- 
ruled by Keshavlal- Punjalal y Cdl^ 
lector of Ahmedabad (3). We think we must 

(1) 28 Ind. Cas. 473; 39 JB. 245; 17 Bom. L E 169 
L ‘j SW '*■ 19^ 
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follow the principle laid down in In re Dasu 
Manavala Cketty (2) and hold that peti¬ 
tioner is only bound to pay stamp duty 
for Probate on the amount of the right, 
title and interest of the testator in the 
property bequeathed and so far as ances¬ 
tral property is concerned that would be 
^th of the ancestral estate. If, of course, 
there is other separate non-ancestral pro¬ 
perty, separate fee will have to be paid on 
that. There will be no order as to costs. 
The papers are returned to the lower Court 
for disposal. 

V. N. V. Order aecurdtngiy. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 549 of 1926. 

January 5, 1^27. 

Present : —Mr. Justice Addison. 
HONDA RAM— Defendant — Petitioner 

Shop Known as CHIMAN LAL-DUREJA, 
THBOUGH CHIMAN LAL— Plaintiff- 

Respondent. 

Provincial Insolvency Act (V of 1920), 5. 28 (2 )— 
Intolvtncy of firm—Suit against partner — Leave, of 
■ Court, whether necessary. 

A firm is not a legal entity; nor is it a person. A 
firm-name is merely a short-liand form for collec¬ 
tively designating all the partners in a firm. There¬ 
fore, an order of adjudication passed against the 
firm is an order against individual partners who con¬ 
stitute the firm and after such an order has been 
passed a suit cannot be instituted against any of the 
partners without the leave of the Insolvency Court 
under s. 28 (2) of the Provincial insolvency Act. 

0;^cial Receiver v. Naraindas Lota Ram (2), fol¬ 
lowed. 

Petition, un^er s. 25, Act IX of 1887, Pro¬ 
vincial Small Cause Courts Act,’ for revi- 
1 flion of the decree of the Sub-Judge. Second 
Class,, exercising the powers of a J udge, 
4 Small Cause Court, Idultan, dated the 10th 
May, 1926. 

M.T. .Hq^rgopnlyipr Hv.S.K, Mufcerji, for 
the Petitioner. 

^Mr. Aniolak Ram, for the Respondent. 
JUDGMENT. —The plaintiff firm 
obtained a decree in the Small Cause 
Court,-Multan for Rs. 72-7-5 agaipst the 
defendant and against this decision the 
^defendant tHpiida Ram has presented this 
revision petition. 

It was objected in the Small Cause 
Court that ^as the £rm of which the defend- 
•^ant was a partner had been adjudicated 
insolvent, this meant that the defendant 
* fiersoaally was adjudicated insolvent and, 


therefore, the suit could not proceed against 
him under the provisions of s. 28 (2j of the 
Provincial Insolvency Act without the leave 
of the Insolvency Court and on such terms 
as that Court might impose. The Small 
Cause Judge repelled this objection on 
the gH'und that before the defendant-firm 
was declared insolvent it specially asked 
that the firm should be adjudicated in¬ 
solvent and not each partner. 

The law in England is that where a firm 
is adjudicated insolvent each partner of 
that firm becomes an insolvent. It was held 
in Seixlnijal Khemka v. Joharmull Manmull 

(1) that a firm is not a legal entity. Nor is 
it a person. It is merely a collective 
name for the individuals making' up the 
partnership. Further it was held in 
Oificial Receiver v. Naraindas-Lota Raw. 

(2) that a firm name is merely a short-hand 
form for collectively designating all the 
partners in the firm and that, therefore, 
an Older of adjudication passed against 
the firm is an order against the indivi¬ 
dual partners in that firm. This being 
the law, it does not matter that the de¬ 
fendant firm applied that the firm should 
be. adjudicated insolvent, for in law the 
adjudication of their firm as being insol¬ 
vent was an adjudication of each indivi¬ 
dual partner as insolvent. 

I would also refer to s. 61 (4) of the In¬ 
solvency Act. This shows that the part¬ 
nership property in the first instance is 
to be applied in payment of the partner¬ 
ship debts and the separate property of 
each partner is to be applied in the first 
instance in payment of his separate 
debts. This also clearly indicates that 
where a partnership firm is adjudicated 
insolvent each individual partner becomes 
an insolvent, and the necessary rule is 
laid down as to how the partnership and 
separate property has to be distributed. 

It follows that the present suit could 
not proceed without the leave of the In¬ 
solvency Court. I, therefore, accept this 
petition for revision and, setting aside the 
order of the Small Cause Court, dismis® 
the plaintifi’s suit with costs throughout. 
The plaintiff firm can take such action 
in the Insolvency Court as it cares. 

7,. K. Petition accepted. 

(1) 15 Ind. Cas. 81; 50 C. 549 at p. 558; A. I. R. I92i 
Cal. 74. . 

(2J 89 Ind. Cas. 493; A. I. R. 1926 Sind 31. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 1i70op 1926. 

January 11, 1927. 

Present;—Mr. Justice Jai Lai. 

ABDUL MAJID-Accu SED—Appellant 

VC7*SllS 

E M PE RO R — R ESPON dent. 

Penal Code {Aft XLV of 1$00), ss. Sro', oil—Rape 
—Partial penetration—Hynien not injured—Rape or 
attempt to commit rape. 

Partial penetration which docs not result in any in¬ 
jury to the hymen is sullicient to constitute* trhe 
offence of rape. 

Appeal from theorderof the Migistrale, 
First Class, exercising enhanced powers 
under s, 30, Criminal Procedure Code 
Ambala, dated the 11th October, 1926. 

- Mr. Abdul Aziz, for the Appellant. 

; Diwan Ram Lai, Assistant Legal Re¬ 
membrancer, for the Respondent. 

JUDGMENT.—Abdul Majid appel¬ 
lant aged 30 years a vegetable seller of 
Ambala Cantonment has been convicted 
of the offence of an attempt to commit 
rape on Musam-nat Saraswati aged 10 or 11 
years daughter of Teja Ram of Ambala. 

It appears that on the 20th August, 1926, 
in the evening Musamtmt Saraswati went 
to buy vegetables in the bazar when Abdul 
Majid called her saying that he would 
give her something, took her in a room, 
behind his shop, shut pne plank of the 
door, and throwing the girl on the ground 
sat on her and committed rape on her. 
The girl raised an outcry which attract¬ 
ed fcbe attention of Qurdial who called Hem 
Raj, Ram Parshad a Head Constable also 
arrived at the scene and all three went 
to the door of Abdul Majid’s room and 
asked him what the matter was. Musam- 
mat Saraswati came out of the room 
crying and told them what had happened. 
The matter was reported at the Thana and 
the girl was examined by a lady Doctor 
Miss Jacob the same evening, who found 
i^njuries on the private parts of the girl, 
but there was no rupture of the hymen. 
In her opinion there had been a partial 
penetration but not sufficient to cause any 
injury to the hymen. 

The case for the prosecution is proved 
by the statenaent of Musammat Saraswati 
and is supported by the testimony of 
Gurdial, Hem Raj, and Ram Parshad. 
The statement of the lady Doctor Miss 
Jacob strongly corroborates the story told 
}>y the girl. The accused was examined 


by a Doctor, l)ut no injury was found on 
his person. This under the circumstances 
does not militate against the truth of the 
prosecution story. 

In a statement before the j\ra.?i.=trate 
the accused denied the offence, and when 
asked to explain why a false case had 

been made out against him he stated that 

he would tile a written statement. In 
his wriUen statement he says that iMus- 
ammat Saraswati came to his shop to buy 
vegetables on the evening in question, but 
he did not molest her at all. He alleged 
that a false case had been made out by 
Ram Parshad and Gurdial owing to com¬ 
munal bias. Jt is impossible to believe 
this defence. There is no explanation of 
the injuries ou the private parts of the 
girl and it is inconceivable that she would 
be a party to the concoction of a false case 
of this nature. I have no hesitation in 
agreeing with the conclusion of the learned 
Magistrate that the case of the prosecution 
is perfectly true. 

The Magistrate, however, has convicted 
the accused under ss. 376/511, Indian Penal 
Code. In this he appears to have ignored 
the definition of rape which provides that 
penetration is quite sufficient to constitute 
an offence of rape. It is not, therefore, the 
case of an attempt to commit rape’but 
one of rape. I alter the conviction to one 
under s. 376 of the Indian Penal Code. 

The sentence is appropriate and I dismiss 
the appeal. 

2* K. Appeal dismissed, 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 270 of 1925 

July 29, 1925. 

Present;—Mr. Justice Suhrawardy and 

Mr. Justice Panton. 

NIRMAL CHANDRA DE-Accused- 

Appellant 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 120-B—ArmA Art 
(XI of JS78), ss. 19 (/). 22^ConJpiraci' what Tmoit 
to—{.conspiracy to possess fire-arms without license^ 
jfjre-arm$ not in existence—Offence, 

Section 22 of the Arms Act deals with persons with* 
out license dealing with licensed vendors or nur 
chasers, or with persons with license dealing with 

unlicensed vendors or purchasers, [p. 114 col ‘>1 

An offence under s. 120-3 of the Penal Cod*e con. 
sists in the conspiracy without a reference to the 

subject-matter of the conepiraoy. [p. 115 , col 11 
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Criminal conspiracy consists in the agreement of 
two or more persons to commit an offence punishable 
by law. It is true that the law does not take notice 

of the intention or the stale of mind of the offender 

and there must be an overt act to give expression 
to tliat intention. The overt act in a case of con- 
spiracj, however, consists in tlie agreement of the 
parlies and in the case of an agreement to commit an 
offence It IS not necessary in order to constitute the 
offence of conspiracy that the agreement should be 
followed by some act. [p. 115, col. 1.] 

person may lie guilty of criminal conspiracy even 
though the illegal act, which he has agreed to do, has 
not been done, for the crime of conspiracy consists 
only m the agreement or confederacy to do an ille<»al 
K 115 ^ legal act by illegal means. 

Where two or more persons conspire to possess fire- 

offence 

the Arms Act and it is not necessary for the pro- 

pro\ e that the accused conspired to possess any par- 
insistence. 

Uriminal appeal against an order of the 

Presidency Magistrate, Calcutta, dated the 

8th April, ly25. 

Amelia Nath Banerjee, for the 

Mr. Khundkar, Deputy Legal Remem¬ 
brancer, for the Crown. 

accus¬ 
ed Mrmal Chandra De alias H. K. Roy 

has been convicted under s, 19 (/) of the 
Arms Act read with ss. 120-B and 116, lodian 
Ji'enal Code, and sentenced to nine months’ 
rigorous imprisonment. The case for the 
prosecution shortly put is that the accus- 
ed Nos. 3 and 4 (who is the present ap¬ 
pellant) entered into a conspiracy to 
possess fire-arms and ammunition and 
negoUated with accused No. 2, a Chinaman 
for the purch^e of some « pistols and 
ammunition. There were several meetings 
between the second accused and the third 
and the fourth accused but the actual sale 
for some reason or other did not take place. 
Some portion of the price was advanced 
to the second accused but further negotia¬ 
tions broke oS because either they could 
not come to terms or that the accused 
persons expected some people to come 
from outside and take delivery of the pistols 
out they did not come in time. The evi¬ 
dence in the caee mainly consists of Police 

a case like this it is 

difficult for the prosecution to secure out- 

Bide and independent evidence. The pro- 

^ depend upon evidence of 
people who are engaged in detecting 
crimes of this sort. In a case like this 

therefore, the evidence of such pers^s 


should be scrutinised and received with a 
great deal of caution. We have gone 
through the evidence and have considered 
all the submissions made on behalf of the 
appellant by the learned Vakil appearing 
for him, and we have come to the conclu¬ 
sion that so far as evidence goes, it has to 
our satisfaction established the occurrence 
as related by the prosecution. 

The first objection taken to the convic¬ 
tion is with regard to the insufficiency of 
evidence relating to identification. The two 
superior Police Officers engaged in this 
matter, no doubt, were unable to identify 
the accused because they were hiding 
themselves in a room from where the accus¬ 
ed could not be seen. But the other evi¬ 
dence on the record satisfactorily estab¬ 
lishes the identity of the accused. In this 
connection the statement of the accused 
must also be taken into consideration. The 
occurrence took place in a house in Bow 
Street and he aamits that on the day of 
occurrence he was taken by the other 
accused who, according to him, asked him 
to wait within the square near the house 
and himself went inside the house. The 
presence of the accused near the place of 
occurrence and at about the time at which 
the occurrence took place is particularly 
admitted. 

It is next argued that the conviction 
ought to have been under s. 22 of the Arms 
Act and not under s. 19 (/). That section 
says that whoever knowingly purchases any 

arms or delivers any arms, . 

•••..* into the possession of any person 

without previously ascertaining. 

The learned Chief Presidency Magistrate 
18 right in his view that this section deals 
with persons without licenses dealing with 
licensed vendors or purchasers or with 
persons with licenses dealing with un¬ 
licensed vendors or purchasers. It iS| 

therefore, not applicable to the present 
case. 

The real question that arises in this case 

consideration is whether on 
the facts found by the learned Magistrate 
^ ofience under s. 19 {f) read with s. 13^0- 
B, Indian Penal Code, has been made out. 
The facts found are that the accused with, 
another person (accused No. 3) went to a 
place and met the second accused for the 
purpose of purchasing from him arms and 
ammuuition. The arms and ammuni¬ 
tion were not produced at any of the 
meetings and there is no evidence on 
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the record that the second accused possess¬ 
ed those arms and amniunitioa at the 
time when negotiaUons were taking place 
between the parties. On these facts it is 
argued that the offence of conspiring to 
possess fire-arms has not been made out. 
It is contended that there must be some 
definite property about which the parties 
were negotiating or which they had con¬ 
spired to possess. This, in our judgment, 
IS not the correct view of the law. An 
offence under s. 120-B consists in the con¬ 
spiracy without any reference to the subject- 
matter of the conspiracy. 

Criminal conspiracy consists in the agree¬ 
ment of two or more persons to commit an 
offence punishable by law. It is, undoubt¬ 
edly, true that the law does not take notice 

of the intention or the state of mind of 
the offender and there must be some overt 
act to give expression to that intention. 
It was observed in the case of Mulcahrj v. 
Rtg. (1) by Willes, J., as follows:— 

^ ‘'A conspiracy consists not merely in the 
intention of two or more, but in the agree¬ 
ment of two or more to do an unlawful 
act, or to do a lawful act by unlawful 
means. So long as such a design rests in 
intention only, it is not indictable. When 
two agree to carry it into effect, the very 
plot is an act in itself, and the act of 
each of the parties, promise against pro¬ 
mise, actus contra actum, capable of being 
enforced, if lawful, punishable if for a 
criminal object or for the use of criminal 
means.” This dictum has been accepted 
as good law. The overt act, therefore, in 
a case of conspiracy, consists in the agree¬ 
ment of the parties; and this is the view 
which has been adopted by the Indian 
Legislature in the definition of “conspiracy" 
as given in s. I20-A (Indian Penal Code), 
in which the proviso says that “no agree¬ 
ment except an agreement to commit an 
offence shall amount to a criminal con¬ 
spiracy unless some act besides the agree¬ 
ment is done by one or more parties to 
such agreement in pursuance thereof." 
This definition excludes the agreement to 
commit an offence from the category of 
such conspiracies in which it is necessary 
that the agreement should be followed by 
some act. This view was taken also in 
the case of Amrita Lai Hazra v. Emperor 
(2) where the accused was charged with 
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(1) (1868) 3 H. L. 306. 

^(2) 29 Ind. Gas. 513; 42 0. 957; 19 0. W. N. 676; 21 
331; 16 Or.L.J.497. 


conspiracy to possess explosive substances 
under s. 120-B (Indian Penal Code) and s. 
4 of the E.'cplosive Substances Act (VI of 
1908). It was there, as here, argued that 
the explosive substances not being in exist¬ 
ence, the charge was bad. Their Lord- 
ships after an exhaustive consideration of 
the authorities observed that where the 
illegal act charged^ under s. 120-B is the 
unlawful aud malicious possession of ex¬ 
plosive substances, it is not essential to 
specify in the charge the explosive sub¬ 
stances which the accused have conspired 
to have in their possession or under their 
control; and that a person may be guilty 
of criminal conspiracy even though the 
illegal act, which he has agreed to do has 
not been done, for the "crime of cons¬ 
piracy consists only in the agreement or 
confederacy to do an illegal act by legal 

legal act by illegal means. 
Ine third and the fourth accused having, 
according to the finding of the Magistrate.' 
conspired to possess fire-arms, it is not 
necessary for the prosecution to specify 
in the charge or to prove that they cons¬ 
pired to possess any particular fire-arms 
This objection, therefore, is overruled 
It is contended next that the learned 
Magistrate was wrong in taking into con¬ 
sideration the statement of the second 
accused which was an admission of his 
guilt implicating the present appellant 
It does not appear from a perusal of the 
learned Magistrate’s judgment that he has 
placed reliance upon the statement made 
by the second accused because though it 
was a confession of his guilt he refused 
to accept it and proceeded with the trial 
against that accused also; and in his find¬ 
ing against the present appellant he has 
nowhere relied upon the statement of the 
second accused. Besides we are not con-' 
vinced that the statement made by the 

second accused in Court implicating him¬ 
self as well as the other accused could not 
be taken into account in considerine the 
guilt of the latter. 

We have beea asked by the learned 
Vakil for the appellant to treat the appel* 
lant under 8. 562, Criminal Procedure 
Code as this was his first offence and he 
IS said to belong to a respectable family 

Under other circumstances we would have 

been induced to extend the provisions of 
8 562 to the accused in consideration of 
the fact that he belongs to a respectable 
laiaily and that he is a law student) bu^ 
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considering the nature of the crime we 
are not disposed to do so. It is a very 
serious olTence for a citizen to possess 
fire-arms without a license. The very act 
itself may not be very serious but it may 
lead to serious consequences. 

We are lastly pressed to consider the 
sentence passed on the accused. The 
maximum punishment under the section 

is three years’rigorousimprisonment; and 

as the offence was not complete the learn¬ 
ed Magistrate has in view of s. 116, Indian 
Penal Code, sentenced the accused to one- 
fourth of the maximum punishment, 
namely, nine months. ^Ve have given our 
best consideration to the facts of this case 
and we do not think that it is a proper 
case in which w’e should interfere with 
the sentence. The accused was trying to 
get hold of 8 pistols with ammunition 
for some viofussil party. He has not suc¬ 
ceeded in his attempt; and we do not 

know how the weapons were intended to 
be used. 

The appeal is accordingly dismissed. 

Appeal dismissed. 


LAHORE HIGH COURT, 

Criminal Appeal No. 1176 of 1926. 

January 11, 1927. 

Present;—Mr. Justice Zafar Ali. 

MEHRAJ DlN— Accused— 

Appellant 

versus 

EMPEROR— Respondent. 

Penal Code {Act XLV of I860), ss, 35U, 376. 511- 
Indecent assault—Attempt to commit rape—Hyme. 
rupture of, whether necessai'y to constitute rapt 
Though rupture of the hymen is by no means necei 
sary m law to constitute the offence of raoe tl 
Courts are reluctant to believe that there could ha^ 
been penetration without that which is so very ne* 
the entrance having been ruptured, [p. 117, cc 

A female child aged 5^ years was discovered seat* 
on the naked thighs of th«i accused who was 
lad of eighteen years. The accused had taken off h 
own trousers and that of the girl. On medical e 
amumtion of the girl it was found that with the e 
^ption of fresh redness at the entrance to the vacir 
^6 girl bore no other mark of injury and her hj m, 
was intact. 1 here were no marks of blood or semi 
on her person and she did not complain of havi^ L 
my pain as the result of the accused’s assault upi 

Held, that under the circumstances the accused w 

piity of an attempt to commit rape and not merely 
|kn indecent aeeault. [ibid.] merely 


Criminal appeal from the order of the 
Magi^iruie, Kirjt Class, exercising enhanced 
poweio unOer s.oi), Ci iuiinal ProceLlnre Code, 
Lahore, dated the TJiih Uclober, 1926. 

Mr. Ftrv:: Dill, lor ihe Appellant. 

J UjL>Giai£N'r,—The appellant, Mehraj 
Diu by iiciiiie, has been convicted of rape, 
and sentenced under s. 276 of the Indian 
Penal Code to rigorous inipjrisonment lor 
five years. He was an itinerant seller of 
glass bangles and his victim was a female 
child aged about 5! years. He himself is 
a lad oi eighteen years. 

On the lateful day at about 2 p. m. he 
sold^ some bangles to Musamviat tiawalri 
Devi (P. W . jNo, 6J, the inulher of the child, 
for 16 annas. 'Inis transaction look place 
in the deorhi oi Musaininat fciawatri Devis 
house. kShe paid him annas iO and leaving 
him in the deorhi went upstairs to 
fetch the balance, but instead of returning 
hei'aeit she sent the money by haao of her 
daughter. the child uid not go back 
for a long interval, Mmaminat Sauairi 
Devi heistii cauic down aim saw her sealed 
on the naked thighs of the appellant. He 
was sitting with his knees on the ground. 
His^ trousers were half way down. The 
girls trousers were lying on the ground 
close by. tieeing Musaminat Sawatri Devi 
the appellant stood up and tied up his 
trousers, bhe seized him and began to 
beat him with shoes. Plearing the noise 
made by her iMusammat feohagwanii (P. W. 
No. 4; wno lived m that very house and 
her neighbours liabu Charau Das tP. W. 
No. 5) aud ISher bingii tP. W.No. 1 U> came 
up. Eabu Chaiau Das left immeuiaieiy 
to leicli the lather of the child Horn his 
office and he came home in about hall an 
hour, and it was he who maoe the P iist 
InloiUiation Report to the Police that very 
alteinoou. Dr. D’Abreau, Assistant to the 
Civil fciuigeon of Dahore, examined the 
girl as well as the appellant the same day. 
V\ ith the exception oi fresh redness at the 
euiiance to me vagina, the giif boie no 

other maih. oi injmy, ana her n}men ^as 
intact, mere weie uo inaiks of blood or 
Semen on her peisou. 'Pne mother oi the 
child uepoteu, on the other iiand, that the 
gill wuo biccuing Horn her private paits 
and that ner lega were lull oi i^besmeaied 
With D biOod ana water ^semen; and mat 
her isiitnaii was soiled wim blood and 
water. lUucumihat fconagwanii (_P. \V. r^o. 4) 
stated mat the child was without any 

trousers and was bleeding from her privaid 
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parts. Babu Charan Das stated “the Counsel for the 

of the erirl was in her legs but was loose, he did make an ii 
The sutfiaii W3.3 smeared with olo )cl. The ontends that he 
legs were clean.” 8her Singh (F. \V. Xo. 10) This, however, v 
stated “there was a boy (i e., the apoellant) decent assault.’Prc 
present there with many choories. * * * appellant and th( 
* The girl was wearing only a shirt, gether, it may be in 
Ker pyjama was lying close to her. There though unsuccessfi 
was blooi and semen on the upper part of It may be observe 
one of her thighs. ture of the hymei 

As the trousers of the child had been eary in law the ■ 
taken off and were lying on the ground believe that there c 
close by it is difficult to see how they could tion without that 
be soiled with blood, etc. The trousers had the entrance havii 
no blood on them when they were made was, therefore, gi 
over to the Sub-Inspector of Police, and it commit rape and 
was stated that they had been washed by accordingly. 
Musammat Sawatri Devi before that. But Having regard t 
this could not be true, because evidently lant, whipping a 
the trousers could not have been soiled appropriate punis 
with blood or semen. Farther, the child therefore, set aside 
could not have bled as she bore no wound sonment and sente] 
nor was there anywhere a rupture of her stripes with a ligh 
skin.- After Dr. D’Abreau had been ex- z. k. 
arnined Musammat Sawatri Devi was re-call- _ 
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1 concedes that 

He did make an indecent assault, but he 

cmtends that he was not guilty of rape, 
ihis, however, was not merely an in¬ 
decent assault. Prom the state in which the 
appellant and the child were found to 
gether, it may be inferred that he attempted 
though UQSuccessfully, to effect penetration* 
It may be observed here that “though rup¬ 
ture of the hymen is by no means neces¬ 
sary in law, the Courts are reluctant to 
believe that there could have been penetra¬ 
tion without that which is so very near to 
the entrance having been ruptured.” He 
was, therefore, guilty of an attempt to 

commit rape and I alter the conviction 
accordingly. 

Having regard to the age of the appel¬ 
lant, whipping appears to be the most 
appropriate punishment in this case. I 
therefore, set aside the sentence of impri¬ 
sonment and sentence him to receive thirty 
stripes with a light rattan. ^ 

Sentence altered. 


ed and then she stated that there were only 
two or three drops of blood. The Sub-In¬ 
spector of Police found no blood on the 
trousers of the accused, nor on the trousers 
of the girl; but the Chemical Examiner 
detected blood on the trousers of the ac¬ 
cused but no semen on either. It cannot 
be said that the invisible stain of blood 
on the trousers of the appellant, was caused 
by the blood of the girl. The Doctor when 
re-called staled *‘A bruise of the mucuous 
membrane might cause the e-Kudation of 
a little blood. There may have been a 
little exudation of blood but verv little.”' 
But what the Doctor had originally ob¬ 
served was redness and not a bruise. How¬ 
ever, he could not positively say that the 
redness of the labia w’as the result of an 
attempt to effect penetration. As the girl 
did not cry out, it appears that she felt no 
pain which an attempt to effect penetra¬ 
tion resulting in discharge of blood must 
have naturally caused. Her mother stated 
that she began to cry on seeing her. This 
indicates that she had not cried before that. 
But at that stage the accused had already 
gratified his lust if there was semen on 
the thighs of the child. 

It may, therefore, safely be concluded 
that there was no bleeding from the pri¬ 
vate paits of the girl and that the redness 
of the labia might or might not have been 
the result of the act of the appellant. 


CALCUTTA HIGH COURT. 

Criminal Refbkencji No. 194 of 1926 
September 24, 1926. 

Piesent: Mr. Justice Chotznerand 
Mr. Justice Duval 

NIKUxVJABEHARIMULLIK-Ist Pariy 

versus 

Sreemati USABATI DEVI- 2nd Party 

Criminal Procedure Code(ActVoflS 08 ) s ;/wA 

licoal Tenancy Act iVllInf 1880^^ 87-11JL 

rcmming possession of abandoned holding-ForcMe 
possession. ^ 

Where a landlord resumes possession of an abandon¬ 
ed holding after compliance with the procedure lafd 
down in s 87 of the Bengal Tenancy Act, it cannot 
be said tlia he has taken forcible possess on of 
holding within the meaning of siib-s. (4) of s. 145 of 

thft Criminal Procedure Code, [p I 19 col 11 

Reference inade by the Additional Ses¬ 
sions J udge, Hooghly, recommending that 

the orderof the Deputy Magistrate, Hooghly 

dated the 8th February, 1926, may be set 
aside for the reasons set forth in the follow- 

LETTER OF REFERENCE. 

There is a piece of homestead Jand with a 
pucca budding on it A Sanyo si Gourendra 
Brahmachari lived there and the premises 
were known as the Asram of the 

XfXT. 

1331 and the evidence is that be is dead Hia 

disciples, however, used to visit the Asram 
and the things left by the Sanyasi were S 
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the A-nnn. The second party claims to be 
the landlord of the homestead. She served a 
notice under s. 87, Bengal Tenancy Act, 
on it and entered into possession of the 
premises by breaking open the padlocks on 
3rd June last when there was no one in the 
Asram. Nikunja who is the first party in 
the case is a resident of Calcutta. The home¬ 
stead is in Tribeni. Nikunja heard of the 
entry bv the second party that very night, 

and as the head disciple of the Sanyasi and 

his successor-in-interest filed a petition be¬ 
fore the Sub-Divisional Magistrate on the 
4th June for an order under s. 144, Crimi¬ 
nal Procedure Code, against the second 
party. The Magistrate granted the prayer 
and issued an injunction against the second 
party not to enter the premises. The second 
party appeared before the Magistrate on 
the following day and asked for a similar 
order on the first party which was also 
granted. On lOth June the Magistrate 
heard both the parties and initiated pro¬ 
ceedings under s. 145, Criminal Procedure 
Code. The second party moved the Sessions 
Judge against the proceedings, but the 
Sessions Judge refused to interfere in the 
matter. The case was then dragged on till 
8th February, 192fi, when the Magistrate 
ordered the first party to get possession 
of the premises. The second party has 
then filed the present motion. 

The order recommended for revision is the 

* 

order of the Deputy Magistrate ordering 
restoration of possession to the first party. 

It is admitted that the second party was 
in possession of the premises from 3rd 
June, 1925 up to 8th February, 1926, and is 
perhaps still in possession of it. The 
learned Magistrate has under cl. ((>)i s. 
145 ordered that the party be restored to 
possession, as he found that the case fell 
under the proviso of cl. (4) of the section, 
but possession does not yet seem to have 
been delivered. Section 145, Criminal Proce¬ 
dure Code, is intended to prevent probable 
breach of the peace. The Magistrates are, 
therefore, not to make any order under the 
section, unless the order seems necessary 
to prevent a breach of the peace. In the 
judgment of the learned Magistrate I do 
not find anything from which it can be in¬ 
ferred that there was a likelihood of a 
breach of the peace, at the time when the 
final order was made, or even at the time 
when the proceedings were instituted. In 
the evidence also I do not find anything 
which may lead to an inference of a likeli« 


hood of a breach of the peace. The only 
evidence is that of Bejoy, He says that— 
“There is every likelihood of a breach of the 
peace if we go there,” but the question is 
whether the first party is likely to go there 
when they know that the Asram is in the 
possession of durwans of ihQ second party. 
There is no evidence that they are likely to 
do 80 . In fact there has been never any 
act by the first party to recover possession 
of the premises by force or show of force. 
There is, therefore, nothing to infer that 
there is likely to be a breach of the peace if 
an order under s. 145 be not made. 

I recommend that the order under s. 
145, Criminal Procedure Code, be set aside. 

Babu Mrityunjoy Chatterjee and Dr. 
Bijan Kumar Mitkherjee, for the 1st Party. 

Mr. Narendra Kumar Basu and Babu 
Dehendra Narain BhattacharjeCf for the 
2nd Party. 

JUDGMENT. 

Duval, J* —In this case the Addi¬ 
tional Sessions Judge of Hooghly has 
made a Reference in a proceeding under 
8. 145, Criminal Procedure Code. It 

appears that a certain holding was held 
by a Sanyasi who disappeared about two 
years ago and has not been heard of since. 
It appears that after that the landlord 
issued and served on the holding a notice 
through the Collector's office under s. 87, 
Bengal Tenancy Act, to resume possession 
of the abandoned holding and that on the 
3rd June her officers went to the land and 
took khas possession of the land and the 
Asram on it. Thereafter one Nikunja 
Behari Mullik claiming to be a disciple of 
the Sanyasi who has disappeared filed a 
petition before the Sub Divisional Magis¬ 
trate the next day stating that there was a 
fear of the breach of the peace if he went to 
the Asram again. At first there were 
certain proceedings forbidding both sides 
to go near the land under s. 14, Criminal 
Procedure Code, and subsequently on the 
17th June a proceeding was drawn up 
under s. 145 stating that there was a pro¬ 
bability of the breach of the peace and 
calling upon both sides to produce evidence 
of possession. The case went on and the 
Magistrate came to a finding that, as a 
matter of fact, the landlord bad forcibly 
taken possession within two months of the 
order and he, therefore, gave possession, to 
the complainant Nikunja, a disciple of the 
Sanyasi^ 
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Against that order this Reference is made 
by the Additional Sessions Judge on the 
ground that there is no expectation of a 
breach of the peace. At the time of the 
hearing it is further urged in support of the 
Reference for questioning the order that 
the lady is in possession and that she did 
not forcibly take possession but took pos¬ 
session legally and so cannot be ousted 
under the provisions of cl. (4) of s. 145. 

We consider that there is a considerable 
amount of weight in both these objections. 

In the first place it appears that Nikunja 
and his fellow disciples are mainly people 
of Calcutta and apparently only used to go 
to the Asram occasionally. It is not very 
clear what right they had to the Asram as 
they did not appear to be Sanyasis and the 
Asram belonged to the Sanyasi who does 
not appear to have left any Sanyasi chela. 

The chance of a breach of the peace would 
only occur if the first party attempts to 
take forcible possession of the Asram, It 
would also appear that the landlord compli¬ 
ed with the provisions of s. 87, Bengal Ten¬ 
ancy Act, and, as she has done so, it cannot 
be said that she has taken forcible posses¬ 
sion within the meaning of the clause I 
have referred to. She appears to have gone 
on the land by virtue of the provisions of 
the Bengal Tenancy Act and that would be 
a legal entry. 

For these reasons we consider that the 
Reference should be accepted and the 
order made under s. 145, Criminal Pro¬ 
cedure Code, discharged. 

Chotznep, J.— I afi:ree, 

z. K. Reference accepted. 
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LAHORE HIGH COURT. 

Criminal Revision No. 1485 of 1926. 

January 7, 19:^7. 

Present: —Mr. Justice Campbell. 

NUR ALI shah — Petitioner 

versus 

N 4THA— Respondent. 

Criminal Procedure Code (Act V of 1898) as amende 
cd, M. IS3, 139‘A—Obstruction to right of way^Denial 
of public right of way supported by Revenue Records — 
Magistrate's duty to stay proceedings. 

Where in proceedings for removal of obstruction 
of public way under a. 133, Criminal Procedure Code, 
the party obstructing the way denies the existence of 
any public right in respect of the way and is supported 
by Revenue Records in his denial, the Magistrate is 


turi" S Uotri ^ 

Case reported by the Additional Sessions 

Au/us’t 

quarrel has arisen in 
village Kot Murad Khan over a right of 

way to a well near the village. The most 

convenient way lies over fields belonging to 
All Shah and others. For some years 
these fields were uncultivated, and no dis- 
pute over their use as a means of access to 
the well arose. They have since come 

under cultivation, and Nur All Shah has 

closed the passage across them by means of 
a tnorn fence. 

TM.Tr® result of this action was that the 
public was forced to go round to the well 
longer way which passes over 

n® Natha and 

for an applica- 

I 12 ^ n . passing of an order under 
Ai; Procedure Code, to Nur 

Ah Shah and his companions to remove 

the thorn fence on the ground that it 
was an unlawful obstruction to a public 
way. The application has been very care 
Ml.v considered on the spot by the two 
Magistrates who have dealt with it in 
succession. The Magistrate passing the 
final order has come to the conclusion, 
which there IS no reason to question that 
the closed path is the nearest way from 
the village to the well, that the well to 
which a small mosque is attached, was in 

common use by the public up to the date 

of the obstruction and, that it was notonlv 
used by men but also for carts, and that 
the obstruction has been a nuisance to the 
public. The party of Nur Ali Shah rely 
chiefly on the Revenue Records, which show 
that the fields belong to them, and make 

no mention of any public path but the 

learned Magistrate points out that so long 

as the fields were uncultivated, no obiec- 

tmn could be raised to public access and ■ 

that this does not, therefore, disprove the 
allegation that the way was a public one 
For these reasons he has ordered the 
removal of the obstruction and the open¬ 
ing of the way to 2J- paces within 14 davs 

from the 13th July, on which the orde? 
was passed. 

Magis- 

Thl M°® • sustainable 

The Magistrate has only found that the 

way was in fact being used by the publie 
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up to the'date of the' obstruction, but has 
not found that they had any right to do 
80 , except by the tacit consent of the 
owners. Even if it is considered that this 
constitutes lawful use by the public within’ 
the meaning of s. 133, it has still to be’ 
found that the obstruction was unlawful; 
and it appears to me that if the owner 
of an uncultivated field wishes to bring 
it under cultivation, he has every right 
to close it to public access unless a 
right of way has been clearly established. 
In this case there has been no finding as 
to the time during which the way has been 
used by the public, and in the absence 
of any evidence on this point the Revenue 
Records raise a clear presumption that no' 
Buch right of way existed. 

The case seems to be exactly of the class 
which 8 . 13y-A, Criminal Procedure Code, 
was designed to meet. The party causing 
the obstruction has produced reliable evi-' 
dence in support of their denial of the 
existence of any public right in respect of 
the way. In these circumstances the 
Magistrate was bound to stay the pro¬ 
ceedings until the matter of the existence 
of such a right had been decided by a 
competent Civil Court, and he had no 
jurisdiction to proceed with the enquiry 
or pass any final order. Rights of ways 
are obviously matters to be decided by the 
Civil Courts and not by the Criminal 
Courts. It is in the interest of public 
policy that Criminal Courts should not 
deal with matters which it is compulsory 
to leave to Civil Courts. No powers of 
appeal are given in respect of orders under 
8. 133. Criminal Procedure Code. 

Sheikh Abdul Aziz, for the Petitioner. 

ORDER.— It seems to me clear that 
the Magistrate has overlooked s. 139-A Code' 
of Criminal Procedure. As recommend¬ 
ed by the learned Sessions Judge I set 
aside the Magistrate’s order and in lieu 
thereof order under s. 13y-A (2) that pro- 
* ceedings be stayed until the matter of 
the existence of the alleged right of 

way has been decided by a competent 
Civil Court. 

Orde7‘ set aside. 
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MADRAS HIGH COURT. 

Ceiminal Revision Case No. 811 of 1926. 

(Case Refeured No. 82 of 1926.) 

November 18, 1926. 

Present:- Mr. Justice Siinivas-a Iyengar. 
hire LAKSHMaNA GOUNDAN ^ 

—ACCI FED. 

Penal Code (Acf XLV of ISCO), ss. 37S, 3S0, Ul Ihfi 
holt — "Building," meaning of—Cottle pound fenced' 
without rooiing, xchether constitutes building—Hescuf 
of impounded cattle from cattle pound—Offence, nature 

of’ ■ 

An open plot of land with a m^re boundary fence, 
even with a masonry wall, cannot, for purposes of 
cithers. .180 ors. 4o4. Indian Penal Code, be regarded 
as a building or a house, [p. 121, col 2.] 

The expressi('n ‘building’, more especially having 
regard to tlie expressions ‘tent’ and ‘vessel’ that f'^llow, 
must be regarded as indicating some structure intend¬ 
ed for affording some sort of protection to the persons 
dwelliug inside it or for the property placed there for. 
custody. Any structure which does not afford any 
such protection l)y itself but merely serves as a fenc¬ 
ing or ptlier means of merely preventing ingress or 
egress cannot make the pdace a building or a house 
w’ithin the meaning of either of those two sections. 

Where the owner of a hufalo w’hich was impounded 
in an open plot with a mere boundary fence rescued 
it after opening a door of the ijound by slipping the 
chain over the lock : 

Held, that he committed an offence under s. 24, Cattle 
Trespass Act. and under ss. 378 and 441, Penal 
Code, but that he cannot be convicted either under s. 
380 or s. 454, Penal Code. [p. 122, col. 1.]. 

Case referred for the orders of the High 
Court, under s 43C of the Criminal Pro¬ 
cedure Code by the District Magistrate, 
Trichinopoly, in his letter R. O. C. No. 
8010 of ly2G, dated the 18th October, 1926. 

The Public Prosecutor, for the Cioun. 

ORDER.—This is a reference made by 
the District Magistrate of Trichinopoly 
with regard to a conviction by the Sub- 
Magistrate of Karur of one Lakshmana 
Goundan of Kolathupalayam. 

The facts found aie that he was the owner 
of a buffalo which was impounded and it is 
also proved that it was rescued by him after 
opening a door by slipping the chain over 
the lock. There can be no doubt that the 
act amounted to a clear offence under s. 
24 of the Cattle Trespass Act, The Sub- 
Magistrate, however, would appear to have 
further convicted the accused under 5s. 
454 and 3^0 of th^ Indian Penal Code. l am 
satisfied that the conviction under both 
these latter sections was wrong. The Dis-. 
trict Magistrate in his reference refers to 
the ruling reported in In re Pacha Sahib 
(p. Though it does appear to be a deci¬ 
sion bearing on the point, there was no- 
• (1) 1 Weir 716. J .-i 
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discussion in that judgment on the ques- 

the cattle impounded, rescued the buffalo 
from the pound, his removing the buffalo 

with he dTh authorities- 

with the dishonest intention of either caus¬ 
ing loss to the authorities or causing gain 

0 himself with regard to the amounf of 
the hue payable before the cattle could 
be removed would or would not anmunrio 
a theft. There can be no doubt at all that 

the owner of property can, under certain 

commit the offence 
of theft in respect ofsuch property when the 

taking or removing is done with the inten¬ 
tion of causing wrongful loss to another 
person or wrongful gain to himself. I 

of rescuing 

of the buffalo must have been with such 

dishonest intention. After the buffalo was 

impounded it should be deemed to have 

been in possession of the authorities of the 

pound. His removing the buffalo from the 

pound was removing it from the possession 

that^in^HHV consider 

that m addition to an offence under s 24 

of the Cattle Trespass Act, it is an offend 

of simple theft as defined by s 378 

of the Indian 
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Penal Code. But with regard to the 
question whether the act amounts to an 
ofience under s. 380, Indian Penal Code, 
or s. 451. Indian Penal Code, there are 
not. so far as I am able to see, the neces¬ 
sary findings by the Bub-Magistrate for 
sustaining a conviction under either of 

dSO, ndian Penal Code, the place in which 
the theft IS charged to have been committed 
should be a building, tent or vessel used as 
a human dwelling or for the custody of 

property But as the pound in this case is 

not likely to have been a tent or vessel 
there should have been a findin'^ that it 
was at any rate a building. If the place 
was one merely fenced off as an enclosure 
without any wall or roof it cannot be re¬ 
garded as a building for purposes of that 
section. I find in some of the commen¬ 
taries reference made to cases where thefts of 
property left in the verandah of a house or 
over the roof of a house have been held not 
to amount to theft in a building. It is 

t • ■ til© correctness of such 

decisions. But I am satisfied that before a 
conviction can be sustained under s. 380 
there must be a finding that the place in 
wnic^ the tfieft was committed was a build- 


finding in this 

case and, therefore, the conviction underthat 

secuon must be set aside. 

Similarly, as regards the conviction under 
e 404, there is nofindingin the ease that ihe 
place where the trespass ivas committed was 
a building tentoi^vessel within the meaning 
of s. 442, Indian Penal Code, which defines 
bouse trespass, because to constitute an 
offence of house-breaking there must Im 
house-trespass. If the place where the offence 

building, tentor vessel, 
then here is in Ihe evidence sufficient 
to constitute the act of the accu.-ed an offence 
of house-breaking by reason of his enter- 
ing th^e pap^sage which the accused knew to 
have been fasiened against such entrance as 
explained m cl. 0 of s. 445, Indian Penal 
Code but 111 the absence of a finding that 
the place was a house or building, it follows 

Sn rl section 

could not be possibly regarded as proper 

I have already referred to the difficullv in 
finding that an open plot cf land with a 
meie boundary fence, even a masonry 
wall, could not, for purpose-s of either of 
the said sections, be regarded as a build¬ 
ing or a house. The expression‘buildin" ’ 

more especially having regard to the ex¬ 
pressions‘tent’ and ‘vessel’ tliat follow must 
be regarded as indicating some structure 
intended for affording some sort of pro 
teciion to the persons dwelling inside it 
or for the property placed there for cnstcdv 
Any structure which does not afford anv 
such protection by itself hut merely serves 
as a h-ncing or other means of merclv 
preveritiiig ingress or egress cannot make 
the place a building or a hou.se within the 

Thoiiga the facts pioved cannot, in my iud^- 
nient, constitute an offence under eitiier of 
thoKaul sections, there may, Jiowever arisA 

a qiiestiou whether the facts proved Would 
or would not amount to an offence of ciU 
minal tresiiass as defined by b. 441 T,ui;nn 

Penal Code. There is noquestion in Jh 

with reference to this section of any house 
or building; but it is only property in pog! 
ses.c.on of another and that requigiteha 
fled m this case because the pound was 
undoubtebly, property in posses.-ion of t^e 
authorities Ihe imrpose for vhich e 
accused entered upon the property n-.,- 
however, to intimidate, insult or "nv 

person in possession, and, therefore 
order to constitute an off ence of ci imina^ 
trespass the person entering, as in thiS 
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the accused, must have entered with the 
intention of committing an offence. The 
■word ‘offence’ is defined under s. 40, Indian 
Penal Code, as follows: “Except in the 
Chapter and sections mentioned in els. 

2 and 3 of this section, the word 
'offence' denotes a thing made punish¬ 
able by this Code," viz., the Indian Penal 
Code. Theft is made punishable by the 
Penal Code. But for purposes of s. 441, it 
is provided by cl. 2 of s. 40 that the word 
‘offence’ includes a thing punishable under 
any special or local law when it is punish¬ 
able under such law with imprisonment 
for a term of six months or upwards whe¬ 
ther with or without fine. 

Under s. 24 of the Cattle Trespass Act, 
the imprisonment awardable under that 
section is six months and, therefore, it is 
an act punishable with imprisonment for 
a term of six months. It seems to me, 
therefore, that the acts of the accused 
constituted also an offence under s. 441, 
punishable under s. 447, Indian Penal Code. 

Though on the reference made by the 
District Magistrate I have deemed it de¬ 
sirable to discuss the matter not only with 
regard to the sections referred to in the re¬ 
ference but also with regard to other possi¬ 
ble sections, I am not sure that in every 
case it is necessary for the Magistrate to 
enter upon a minute and learned examina¬ 
tion of all possible offences that under the 
law might be deemed to have been commit¬ 
ted by the act of a particular accused more 
especially if there is no question in the 
case of a higher punishment than that 
intended by the Magistrate to be imposed 
on the accused. In many cases such a process 
should really be unnecessary. As, however, 
the reference has been made, the convic¬ 
tion of the accused under ss. 380 and 
454, Indian Penal Code, is hereby set aside 
and the accused is convicted instead 
under ss. 378 and 441, Indian Penal Code, in 
addition to his conviction under the Cattle 
Trespass Act In respect of his convictions, 
therefore, under the said three sections. I 
sentence the accused under ss. 379 and 447, 
Indian Penal Code, and under s. 24 of the 
Cattle Trespass Act to the same fine 
as that imposed by the Sub-Magistrate, 
namely, Rs. 20 and to the same term of 
impriv'^onment as that imposed by the 
Sub-Magistrate, viz., till the rising of the 
Court. I do not consider this is a case in 
which though I have altered the findings 
of the Sab-Magistrate there can be said 


to have been by reason of the alteration of - 
the findings any enhancement of the 
sentence. There is, therefore, no question 
of the necessity of any notice to the accus¬ 
ed. 

V. K. V. Reference answered. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 1029 

OF 1926. 

January 7, 1927. 

Present: —Mr. Justice Fforde. 
NAURANG SINGH— Accused— 

Petitionbr 

versus 

EMPEROR— Respondent. 

Arms Act (XI of 1S78), s. 19 (f)-^Discovery of 
arms on information fi'om accused — Conviction, 
legality of. 

Where an article, the possession of which is for¬ 
bidden by the Arms Act, has been discovered by 
reason of information given by an accused person, the 
conviction based upon that evidence is legally sound* 
Isher Singh v. Emperor (1), followed. 

Petition for revision of an order of the 
Additional Sessions Judge, Lyallpur, dated 
the 10th June, 1926, affirming that of the 
Magistrate, First Class, Lyallpur, dated the 
17th May, 1926. 

Lala Moti Sagar, R. B., for the Peti¬ 
tioner. 

Mr. C. H. Carden Noad, Government Ad¬ 
vocate, for the Respondent. 

J U DGMENT. —The petitioner Naurang 
Singh has been convicted under s. 19 (/) 
of the Indian Arms Act of having been in 
possession of a revolver, and has been 
sentenced to two years’ rigorous imprison¬ 
ment. 

It appears that the revolver was found, 
after a very considerable search extend¬ 
ing over several days, in a well which the 
petitioner had pointed out to the Police 
as being the place in which he had thrown 
this weapon. The learned Appellate Court 
has maintained the conviction relying 
upon a Division Bench decision of the 
Chief Court in Isher Singh v. Emperor (1). 
That case is, undoubtedly, an authority for 
holding that where an article, the posses¬ 
sion of which is forbidden by the Indian 
Arms Act, has been discovered by reason 
of information given by an accused per^ 

(1) 33 Ind. Cas. 823; 72 P. L. R. 1916; 24 P. W. B- 

me ot,'p U.ot. l. j. p.w.r, 
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Bon, the conviction based upon that evi¬ 
dence 18 legally sound. Following that 
decision m my judgment, the conviction 
cannot be disturbed on revision. Mr, Moti 
Hagar has strongly urged that the sentence 
13 excessive. He points out that it was 
through the assistance of the petitioner 
himself that the revolver was ultimately 
discovered, that the Police on their first 
attempt to find the weapon in the well 
did not succeed, and it was not until 
some days after the operation had been 
started and until a dredger had been used, 
that the revolver was ultimately discover- 

petitioner apparently disclos¬ 
ed the fact that he had disposed of such 
a weapon, immediately after he was in¬ 
terviewed by the Police, I think the sen¬ 
tence is somewhat severe. I would 
accordingly reduce it to 12 months’ rigorous 
imprisonment which, I think, w'ould meet 

the ends of justice. In other respects the 
petition is dismissed. 

Sentence reduced. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 329 of 1926. 

(Criminal Revision Petition No. 290 

OF 1926). 

October 28, 1926. 

Present: —Mr. Justice Curgenven. 

In re aMANIKKATH KULAPPURA 
VEETTIL BHARGAVI AMMA— 
Petitioner—Respondent. 

Criminal Procedure Code {Act V of 1898), ss. 188,51^0 

—Application for maintenance of child—Dhpute as to 

legitimacy—Evidence adduced by parties held by Magis¬ 
trate to be inc(ynclusive—Examination by Magistrate of 
fresh witnesses without previous notice—Finding of 
legitimacy based solely on fresh evidence-Procedure 
whether legal — Prejudice. ’ 

Section 540, Criminal Procedure Code, confers very 
wide powers upon tbo Court to summon any material 
witness at any stage of a proceeding. The exercise 
of the powers so conferred is, however, objectionable 
where the action of the Magistrate in so summoning 
enables a party to the proceedings to obtain subse¬ 
quently, to the prejudice of the other party, evidence 
of persons who might have been included in its list of 
witnesses, fjp. 123, col. 2; p. 124, col. l.] 

In proceedings under s. 488, Criminal Procedure 
Code, for the maintenance of a child, the question of 
its legitimacy was raised. Witnesses were examined 
on both sides but the Magistrate found himself unable 
to arrive at any definite conclusion on their evidence 
as to the legitimacy of the child. He, accordingly, 
took the course of going to the village and examining 
without previous notice certain residents as Court- 
witDdssei, After doing this, he offered to exstnine 


awarded maintenance: kfeiUmato and 

Held, on revision that since the finding of Pnnrf 
was based exclusively on evidence .suLe^en, obbui 
ed, the counter-petitioner who li-wl oirL.r) ^ 

Si 

Petition under s. 488 of the Code of 

HjgPcourt to retL'e\hetir'o^ 

in ll C xNW of "S. P^^ghat, 

tion^er for the Peti- 

Atv®P™®^ 7 ‘or, for the Crown, 
ent 4. Sivarama Menon, lor the Eeepond- 

p is a Criminal Eevision 

Pelition against an order passed bp the 
Sub-Divisional Magistrate of Palghat Divi¬ 
sion under s. 488, Criminal Procedure Code 
in .so far as it awards maintenance for 
the younger of the petitioner's two chiid- 
ren Ihe pai ties are Nairs and lived to¬ 
gether in sambandam up to within a certain 
period of the presentation of the petitlr 

The counter-pelitioners defence was that 

he was not the father of the younger child 
JVitnestes were examined on both sides 
but the Sub-Divisional Magistrate found 
himself unable to arrive at any definite 
conclusmn from their evidence as to the 
eg timacy of the child. He accordingly 
took the course of going to the village 
and examining without previous notice four 
of Its residents as Court-witnesses. After 
doing this he offered to examine any one 
el=e in the village whom the counter¬ 
petitioner might want; but he did not want 

caripH"'Ti '’“^°"5 not already 

called. The evidence of these Court-wit- 

nessea left absolutely no room for doubt 
m the opinion of the Magistrate, as to the 
legitimacy of the child. 

The question is whether the Sub-Divi¬ 
sional Magistrate’s action in examining, 
these Court-witnesses after the pa?*i>f 
had adduced their evidence can be 

supported. Section 540. Criminal Pro¬ 
cedure Code, confers very wide powers 
npon a Court but as has been morriban 
once pointed out!see Sitab Singh v olf 
ganjan Singh (1) and Natabar Ghose v. 

{D 21 Ind. C«.. 1002; 12 A, L, J. 15; u Cr. L. J. 682 
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Adya Nath Biswas (2)] the wider the powers' 
the greater the exercise of discretion re¬ 
quired of a Magistrate. This principle, 
I think, is the only assistance which can 
■usefully be derived from the two deci¬ 
sions cited, because in each of these cases 
the witnesses examined were called by 
the Court at the instance of a party. It 
is clearly objectionable that a party should 
be able in this manner subsequently to 
obtain evidence of persons who might have 
been included in its list of witnesses. In 
Ananda Chnndtr Sinyh v. Basu Miidh (3) 
the Court in a summons case called a. 
witness after the witnesses for each party 
had been examined and then convicted the 
accused of wrongful confinement. The 
learned Judges seem to have been in some 
doubt as to the regularity of this action, 
though they indeed remark that the Magis¬ 
trate was strictly within his rights under 
6 . 540. Being unable to find that the 
accused was in any way prejudiced, they 
declined to interfere. The circumstances 
of that case differ, I think, considerably 
from those of the present one inasmuch 
as the Court did not base its conclusion ex¬ 
clusively or mainly upon the evidence 
which it called. Here we have no trust¬ 
worthy materials for a decision arising out 
of the partie’s evidence and the finding of 
the Court is based exclusively on evidence 
subsequently obtained. I cannot but think 
that the counter-petiiiouer who, before this 
was done, had already produced all the evi¬ 
dence at his command, is likely to have 
been prejudiced by such a cfuiiseof action, 
and that the Court in pursuing it went 
beyond the reasonable discretion afforded 
by s. 540, Criminal Procedure Code. 


Under s. 112 of the Evidence Act there 
is a presumption in favour of the legiti¬ 
macy of a child born during the continu¬ 
ance of a valid marriage between his 
mother and any man, or 2d0 days after its 
dissolution,the mother remaining unmarried, 
and this presumption can only rebutted if 
it is shown that the parties to,^he marriage 
had no access to each, other at any time when 
the child could have been begotten. It has 
been argued here that the form of union 
known as scivihandam is a valid marria 2 :e, 
and if this be so, and if the child was bora 
within the prescribed time, the couuter- 


(2) 75 Ind. Cas. 5U; 27 0. W N 675- -17 
415; A. 1. R. 1923 Gal. 690; 24 Cr. L. J 957 

(3) 34 0.167; 12 Ind. Dec. (n. b.) 777. 


C. L. J. 


petitioner can only rebut the presumption 
by proving non-access. It is unnecessary' 
for the petitioner, once the validity of the 
marriage is proved, to establish affirmative¬ 
ly that the child is legitimate. 1 think 
that, having regard to this consideration 
and to the objections raised to the pro¬ 
cedure adopted by the trial Court, the best 
course will be to set aside the order in so 
far as it relates to the younger child and to 
remand the case for re-trial in the light of 
the above obsei’vations, and I order accord¬ 
ingly. Opportunity may, of course, be given 
to I he petitioner, if'she cannot rest her case 
upon the validity of her marriage to thei 
counter-petitioner to examine any of the 
witnesses previously examined as Court- 
witnesses. 

v. N. V. Order set aside. 


LAHORE HIGH COURT- 

Ckiminal. Appeal No. 1033 of 1926. 

December 20, 1926. 

Present .-—.Mr Justice Agha Haidar. 

AHMAD DIN and anothek—Accused— 

Appellants 
ve 7'su s 

EMPEBOR— Respondent. 

Penal Code (Act XLV of 1$(J0\ ss 07, 00 —Right of 
private defence—Importance of the pica— Magistrates, 
dntij of. 

Ill the cxcitemont nnd confusion of the moment it 
is not to be expected that an average man would 
weiuh the me-ans that he intends to adopt at the spur 
of the moment for self-defence in golden scales, theuph 
the counter-atlack should not be out of all proportion 
to the force employed in the original attack, [p. 
col. 11 

A Magistrate should not in his zeal to suppress 
crimes of violence overlook the importance of the pro¬ 
visions of law as regards the right of private defence. 
[ibid.] 

Appeal from the order of the Magistrate, 
First Class, exercising enhanced powers 
under s. 30, Criminal Procedure Code, 
Sialkot, dated llie2 st August, 1926. 

Mr. Klntrshaid Zaman,ior the Appellants. 

Mr. C. L. Mathur, for the Government ^ 
Advocate, for the Respondent. 

JUDGMENT.—This is an appeal > 

SCjItan and Atimad Din father and son res- ' 
pei^tivelv, against the order of a Magistrate 
of, the P'irst Class exercising powers under 
of the Code of Criminal Procedure. 
ccMivicting the appellants under s. 307 of. 
itie Indian Penal Code. Ahmad Din J*as 
been sentenced to six years' rigorous ^ 
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imprisonment including three months’ 
solitary confinement and Sultan has been 
sentenced to six months’simple imprison¬ 
ment on account oi his old age and infirm¬ 
ly, he being about seventy years old. 
i5oth have appealed. 

The case is a difficult one, and I have 
given it much anxious thought. Wittiout 
entering into the details of the respective 
stories set up by the prosecution and the 
defence as regards the enmity between 
the party of the accused and the com¬ 
plainants party, it may be taken that 
undoubtedly there was ill-feeling existing 
between Ahmad Din s and Budha’s party. 
On the i:8lh July, DJiffi, at about 9 p. m. there 
was admittedly a fight in one of the streets 
of tiialkot. hether it was a chance en¬ 
counter or the accused came purposely to 
attack Budha it is difficult to sav. VVe 
may, however, take it that Budha with one 
or two others came face to face with 
Ahmad Din who, according to the pro¬ 
secution, was accompanied by his father 
Sultan and his brother Abdullah. What 
makes the case a baffiing one is the fact 
that two persons one from each party in 
this melee weie injured. Budha, the com¬ 
plainant, got five injuries which, according 
to the medical evidence, weiv, inilicted with 
a sharp edged instrument. One of these 
injuries was in the abdomen and was 
grievous. The others were also bad cuts 
but not serious. Ahmad Din, the appel¬ 
lant got no less than seven injuries and one 
of them in the head was a contused wound 
which bled very profusely. And yet we 
find that, with the exception of Budha 
the complainant, and Muzallar Din (P. W. 
No 8} all the other witnesses for the pro¬ 
secution who profess to have been present 
at the scene of occurrence are mysteriously 
silent as to how Ahmad Din came by his 
seven injuries. Sultan had a very slight 
abrasion somewhere on one of-his arms. 

The story for the prosecution is that 
Budha, after regaling himself at a milk 
shop, was engaged in conversation with 
one Ahmad Jan (P. W. No. 5) when he 
came face to face with Sultan, Ahmad 
Din and Abdullah. Budha, according to 
the prosecution story w'as discussing the 
alleged improper conduct of Ahmad Din 
accused in having assaulted a woman 
Musammat Hussain Bibi the wife of one 
Saifa. Ahmad Din remonstrated saying 
that Budha had no business to discuss 
There was an exchange of abuse, 


V. -emperor. 




and the r.'osecutioii alleges that Sultan 
the old ni ui gaveaduns blow to ISu lha 
uluoh wa.j followt^d by aiioMier |;]o,v 
by ills .Oil AbauiJah wJio is a)..coii(iii 
On this Ibidlia pirke-l up a lathi ium 
somewhere and hit Alunau Din, (he armel- 
lant \yho shisiied at Budha with a knife 
At this Stacie scane passers-by iiitei vened 
and tlie. knife was snatched from the Lai d 

of Ahmad Din. 

The First Information Report was made 

scon after by lUidlia and it is a very 
significant fact that liudba does not men¬ 
tion the name of Sultan as cue of his 
assailants who actually Jdt him a blow 
and what IS moie important, he does not 
mention the fact of any injuries havim- 
been intlie ed upon Ahmad Din in t!iisli«tu 
hy anybody, lie just kept quiet ab^it 
these injuries, dhere was delay in the 
production of the knife by the witness 
Mnzaffar Din, and Budha hiiLelf and Lme 
other prosecution witnesses are not positive 
whether the knife (Ex. P I) was the iden- 
tical weapon used Ahmad Din. The 
knife, a sketch of whicli is placed on the 
record, is a formidable weapon such as is 
used by butchers for dressing Ted’ meat 
It was not handed over promptly to the 
Police but was produced later on by Mnzaf 
far Dm witness at the Hospital ^ This 
delay is not accounted for and it cannot be 
said with certainly that this was the verv 
knife used by Ahmad Din. The knife 
used by Ahmad Din, according to thp 

The story for the defence is that Budha 
was accompanied by Sultan, a trm k-maker 
and two other persons named Maina and 
Chhappa. Sultan, the trunk-maker ac- 
cordiug to the defence, bore ill-will towards 
Ahmad Dm because, according to the 
defence, Ahmad Din was instrumental in 
getting a report made by his aunt Mi, 
saminat Jan Bibi, against two women one 
of whom was the wife of Sultan, the trunk 

difficulty 

which the case presents lies in the fact 
that none of the prosecution witness^ 
clearly states as to how Ahmad Din receiv¬ 
ed no less than seven injuries. There 
can be no doubt that if Ahmad Dir, 
attacked by Budha alone or by^ bfs com 

to defend himself against his assailaft^s* 

It should be remembered that in this fiohf 
Ahmad Din got a lathi blow on h7s head^ 
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It_ might have been a grievous hurt: cer¬ 
tainly Ahmad Din must have reasonably 
apprehended grievous hurt at least after 
this onslaught upon him by Rudha, which 
resulted in profuse bleeding. In the 
exc.timent and confusion of the moment it 
would be too much to expect.that Ahmad 
Din should ascertain the nature and extent 
of the injury to his head before defending 

himself in the best way he could against 
very serious injury. We have in the evi¬ 
dence that in this fight at a certain stage 
Ahmad Din was thrown down and Budha 
got on to the top of him. In such a state of 
things it is not to be expected that an aver¬ 
age man would weigh the means that he in¬ 
tends to adopt at the spur of the moment 
for self-delence in golden scales, though, 
of course, the counter attack should not bo 
out of all proportion to the force employed 
in the original attack. It is sometimes 
noticed that Magistr des with the very best 
of intentions and in their commendable 
zeal to suppress crimes of violence over¬ 
look the importance of the provisions of 
law as regards the right of private defence. 
The present case is an illustration. The 
accused have produced evidence in their 
defence, and it cannot be said that the 
evidence on behalf of the prosecution is 
decidedly superior to that put forward by 
the defence. The witnesses for the defence 
support the story put forward by the accus¬ 
ed and say that the first blows were struck 
by Budha and that it was only afterwards 
that Ahmad Din whipped out his knife 
and slashed ‘at his assailant Budha. In. 
this connection a bnef extract from the 
evidence of MuzafEar Din (P. W. No. 8) 
is not without interest. He says : 

“ Budha was grappling with Ahmad Din 
and he struck him first two or three fists 
and then two or three blows. He picked 
up a stick from somebody after he had’ 
received dang blows and he struck two or 
three blows to Ahmad Din before the 
latter stabbed him. I had stated before 
the Police that Ahmad Din and Budha had 
quarrelled and the latter had beaten him 
with fists." 

This evidence, coming as it does from 
the mouth of one of the principal witnesses 
for the prosecution is not without signi¬ 
ficance and the appellant Ahmad Din is 
perfectly entitled to make full use of it in 
his defence. It should further be noted 
that the evidence of Dr. Lai Ohand as 
. jTVSArds the injuries found oa the person of 


Ahmad Din is that they could not have' 
be^n caused by a mere struggle with a 
person who was empty handed. Even 
Budha, the complainant, after making some 
confused statements in his examinatioa-in- 
chief gives away his whole case when he 
says in his cross-examination "I had receiv¬ 
ed only two dang blows when I struck a 
stick to Ahmad Din who was ahead of all 
the accused." Now, the prosecution wit¬ 
nesses are unanimous that Ahmad Din 
never struck a dang blow to Budha and 
that the dang blows were struck by SuPan 
and Abdullah. This shows that the first 
attack upon Ahmad Din was made by 
Abdullah alone. 

On the w’hole I think that the case on 
behalf of the prosecution is, to say the 
least of it, a doubtful one, and, under all 
the circumstances of the case, I think that 
the injuries inflicted by Budha on the 
person of Ahmad Din were inflicted in the 
exercise of the right of private defence. 
Under the circumstances I accept the 
appeal of Ahmad Din, set aside his convic¬ 
tion and sentence and order that he may be 
released forthwith. 

As regards Sultan he does not seem to 
have taken a prominent part, and in fact 
the First Information Report does not say 
that he hit any blow. I, therefore, give 
him the benefit of doubt as I do not think 
that on the evidence on the record his 
guilt has been satisfactorily established. 

I accept the appeal of Sultan also, set 
aside his conviction and sentence and 
order that he may be acquitted. He is on 
bail already and need not surrender, 

B. I*. Appeal accepted. 


PRIVY COUNCIL. 

Appeal from the Lahore Hiuh Court. 

November 11, 1526. 

Present :—Viscount Haldane, Lord Sumner , 

and Lord Sinha. 4 

MADAT khan and another— 

Appellants 

versus 

EMPEROR —Respondent. 

Criminal trial—Cross eases—Evidence recorded 
separately — Judgment, common — Irregularity, 

In the trial of cross cases arising out of the same 
occurrence the Court ought to keep the evi¬ 
dence in each case entirely distinct and to delii^r 
separate judgments in each case. Wherei howereTf^ 
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the evidence is separately recorded in each trial the 
mere fact that both the cases are decided by' one 
judgment would not vitiate the trial. ^ 

Appeal from the judgmeut of the Hisjh 
Court, Lahore. ° 

Mr. W. W Wallach, for the Appellants. 

Messrs. A. M. Dunne and Kenworthy 
Brown, for the Crown. 


W 


ty to interfere in this case and the anneal 
should be dismissed. ° peat 

f L -^Piwal dismissul 

T. UwZ, fr'c. 

Indk Office.'’'"’"-T'*' Solicitor, 


JUDGMENT. 

Viscount M3flci3>nCa—In this case 
their Lordships advised His Majesty that 
special leave to appeal should be granted 
because of the apprehension that it might 

turn out that evidence which was given, 
in one trial had been improperly imported 
into a quite separate trial. Now that the 
case has been fully and fairly put by Mr. 
Wallach on its merits, it turns out that 
the apprehension was not well founded. 

Two parties were charged for their 
attacks on each other in ttie same occur¬ 
rence, and the charges were tried separately 
at two distinct trials. But, naturally, as 
the occurrences were common to both 
cases, the evidence given for the prose¬ 
cution was similar to a substantial extent 
in each case. Each party, no doubt, was a 

witness against the other, but, on the 
other hand, there was also independent 
evidence. In a case of that kind it 
is almost impossible to keep the cases 
wholly separate. Although they were 
tried separately, the High Court gave 
one judgment, but treated the cases as 
two cases which had been separately tried. 
It is said that they imported considerations 
from one case into the other. When one 
looks at it, to some extent that was inevit¬ 
able and to some extent it did so happen. 
There was, however, a body of separate 
evidence which was applicable to each 
case, and that in itself was enough for the 
conviction; so that, although technical¬ 
ly it might have been better to keep the 
evidence entirely distinct, and to have 
delivered two separate judgments, no in¬ 
justice has followed from what was done. 
There is no doubt that in substance the 
learned Judges had material on which 
to come to the conclusion to which they 
did come. They have come to a conclu¬ 
sion which in substance appears to their 
Lordships to be the right one, and it is 
only on technical grounds that that conclu¬ 
sion could be questioned. 

In those circumstances their Lordships 
^ee no good reason for advising His Majes- 


n HIGH COURT. 

l^ki.viinal Revision Petition No 8y8 op 

1920 

January 14, 1927. 

P/'Men(.-Sir Shadi LaJ, Kt , Chief 
_ Justice. 

EMPE.ROR—PaiirioNER 
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KESHO RAM and another—Accdsed— 

r* • • ... Respondents. 

yriminal Procedure Code (Act V n-f i^q^\ 
after taking‘sinto consideration all ?he^releram 

[‘p'‘[28,®eorr]' inSfereiee“ 

Petition, under s. 5C3 (3) of the Criminal 
Procedure Code, for enhancement oT “he 
sentence passed upon the respondents bv the 
Magistrate, P irst Class, exercising enhanced 

fCr T L Process 

Government Advo¬ 
cate, for the Respondents. 

JUDGMENT.-The Trial Magistrate 
has convicted both the accused utd^r s 

161 read with s, 116 of the 
Penal Code; but, instead of sentenc^ 
ing them to any punishment he has 
directed, under e. 562 of the CrLinal 
Procedure Code, their release on prob“tTon 
of good conduct. The learned Sse^ 
for the Crown asks this Court to interS 

and to pass a sentence of imorifion^t 

to give the Magistrate' jurldicTion 
release an offender under this section it is 
necessary that two conditions must 
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fulfilled :Q) the accused must be a first 
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offender ; ( 2 ) tde offence must be one of 
those specidel iuseodon. lo is coucelad 
thx^. b >: i tnsie re jun-e eients of the lav 
hiv^e been s irisfie^l; a:i'i the only question 
is whether the Magistrate was, in the cir¬ 
cumstances of the case, justified in exercis- 
ini^ the discretion vested in him by law. 

Now, on p^vuMn:^ th^. judgment of the 
Migistrate I find that he his taken, to use 
his own phraseoloi^y, ‘‘everythin? into 
consideration," and that he has also paid 
due regard to the stitement male by Mr. 
Byrne, Special Public Pro-ecutor. that he 
djes n )t “ ask for a se-ite ic. ?ol i npr'son- 
mint," but "that an order umler s. 5 ’' 2 , 
Crininil Procedure Cole, wonl I meet the 
ends oEjuslice." The question for deter¬ 
mination is whether in these circumstances 
I should exercise my extraordinary juris¬ 
diction as a Court of Revision and interfere 
with the discretion exercised by the Magis¬ 
trate. In this ccnnection mv attention 
has been invited by the learned Advo¬ 
cate for the respondents to a julgnentoE 
Mr. Justice Johnstone in Abdul v. Emperor 
(1) in which the learned Judge de¬ 
clined to interfere in revision with an 
order under s. 5i)2 of the Criminal Pro¬ 
cedure Co le, although the order had been 
passed in a cise to which the section was 
wholly inapplicable. Reliance is also 
placed on the judgment in Emperor v. 
Partab Narain (2) where it was pointed 
out that the terms of s. 562, sub s. (1) are 
wide, and the Court of Revision refused to 
set aside an order passed under that sec- 
tion by a Magistrate in the exercise of his 
discretionary jurisdiction. 

In the case before me the Magistrate 
has, as pointed out above, taken into con¬ 
sideration the relevent circumstances, and 
it is significant that even the Public 
Prosecutor asked him not to pass a sen¬ 
tence of imprisonment but to make an 
order of release under e. 562 of the Crimi¬ 
nal Procedure Code. Upon these facts I 
am not prepared to hold that a strong 
case, such as would justify interference by 
a Court of Revision with the discretion of 
the trial Court, has been made out. Ac¬ 
cordingly I dismiss the application. 

z K. Application dismissed. 

(1) 6 Ind. Cas. 639; 19 P. W. R. 1910 Cr; 11 Or. L. J. 
389 

, (2) 88 Ind. Gas. 1054; 2 O. W. N. 593; 26 Or.L. J. 
1278; A. I. R. 1925 Oudh. 673. 


LAHORE HIGH COURT. 

Ckiminal Appeal No. 1126 of 1926. 

January 8, 1927. 

Present:—Mr. Justice Dalip Singh. 

IBRAHIM —Accused—Appellant 

versus 

¥j M P E ROR—RespondeaNT. 

Penal Code (Act XLV of ISuO), s. 376—Rape— 
Unrhastitij of girl—Sentence. 

here in a case of rape it is found that the girl is 
of unchaste character, a very severe sentence is not 
called for. 

Criminal appeal from the order of the Ad¬ 
ditional District Magistrate, Shahpur at 
Sargodha, dated the 18rh October, 1926. 

Mr, Niaz Muhammad^ for the Appellant. 

Mr. Aidul Rashid, Assistant Legal Re¬ 
membrancer, for the Respondent. 

JUDGMENT,—The appellant in this 
case has been convicted by the learned Ma¬ 
gistrate under s. 376, Indian Penal Code, 
and sentenced to rigorous imprisonment for 
seven years. The evidence of Musammat 
Sharif Kbatun, the girl who was raped, 
corroborated by the evidence of Ali Muham¬ 
mad, who is a disinterested witness, leaves' 
no doubt that the girl was raped as she’ 
alleges, and I agree with the learned 
Magistrate in rejecting the defence evidence. 
At the same time the medical evidence' 
shows that the girl was used to sexual itf*’ 
tercourse and as she is unmarried it fol¬ 
lows that she was unchaste. Her own,story 
is that when the cattle of the accused tres¬ 
passed on a grassy plot in which she was 
grazing her cattle she drove away the cattle 
and then went a distance of 60 or 70 harms 
to remonstrate with the accused. The ac¬ 
cused thereupon seized her and proceeded 
to rape her. Her cries attracted the atten¬ 
tion of Sultan (P. W. No. 2) and Air Mu¬ 
hammad (P. W. No. 3) who rescued her, 

I do not reject this evidence, but at the 
same time taking into consideration the 
circumstances of the case I consider that the 
sentence is too severe and I reduce it to 
four years’ rigorous imprisonment. The 
appeal is accepted to this extent only. 

z. K. Sentence reduced; 
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LAHORE HIGH COURT. 

bECOND Civil, Appeal No. 18 to of 1926. 

January 3, 19.7. 

Prescrl.-—Mr. Justice Addi.^on. 

LADIIU HAM— Plai.niiff 
—Appai.n.sT 
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versits 

SAZA.WAR AKD OTdEitS —DEFnNDAN’TS 

“Re^^PON'DENTS. 

Hindu Law—Minor-Mortgajz, p.iijm'int of—Guar¬ 
dian, ?iaiu?*a/, whether can errant va'id discharne — Iic- 
Qi^tration A4cf I of 1008), s. 17—Endorsement of 
payment on back of mortgage-deed -Registration, wke- 
tfier necessary—Oral evidence of payment, whether 
admissible, 

, rf€ facto and natural fjiiarJian of a Kin iu minor 
nasfuU power to collect debts on behall of the minor 
ana to give a valid discharge in respect tlnreof. 
inerefore, in the absence of fraud or collusion a 
^ortgagor who pa^’s the mortgage-money to the de 
and natural guard!m of the morigag-*e. who is a 
Hindu minor, obtains a valid discharge of the mort¬ 
gage-debt. 

Where the fact of the payment of the mortgago- 
inoney is endorsed on the back of tlie mortgage-deed 
but a sentence is added that the mortgage lias been 
extinguished, the endorsement, if unregistered, is not 
admi.ssible in evidence but oral evidence is admissible 
lu such a case to prove the payment of tlie mortgage- 
money. 

Second appeal from the decree of the 
Additional District Judge, Amritsar, dated 
the^ 1st April, 1920, affirming that of the Ad- 
dUional Subordinate Judge, Fourth Class, 
Tarn Taran, District Amritsar, dated the 
23rd December, 1925. 

Mr. Durga Das, for the Appellant. 

Messrs. B. A. Coope?’ and Maya Das, for 
the Respondents. 

JUDGMENT. —Respondents mortgag¬ 
ed land to plaintifi’s father by three 
different mortgage-deeds, Plainlill’s father 
then died and during the minority of the 
plaintiff his mother acted as his natural 
and de-facto guardian. In 1914 the respond¬ 
ents paid to the plaintiff’s mother the 
full amount due on the three mortgages 
and receipts for the different sums were 
endorsed on the mortgage-deeds. Unfor¬ 
tunately it was also added at the end of 
the endorsements that the mortgages were 
extinguished. The land was at the same 
time mutated back into the names of the 
original owners without mortgage. After 
the plaintiff became a major he instituted 
the present suit for possession of the mort¬ 
gaged land on the ground that the money 
had not been paid to his mother, that she 
had no power to grant redemption of the 
land and that she did not spend the money 

for his benefit. The two Courts below 


cm;7 cojic'irred in dismissing the plaintiff's 
suit and he has presented this second ap- 

p6?iK ^ 

The first point argued on his behalf was 
inat as the endorsements on the mortgage- 
“ecds were inadmissible in evidence on 
account of their want of registration Z 
otner evidence as to the redemption of the 
land or payment of the full amount of the 
mortgage-money could be given. I am un- 
able to accept this contention. Ann'r v. DiaJa 
(1) IS a ruling on all fours with the 

piesent. 1 here also the same mistake had 
been made of adding a sentence extingu¬ 
ishing the mortgage to the receipt proper 
aiKJ oral evidence was admitted in proof 
of the payment of the mortgage amount. 

I here is ample evidence that the money 
was Paul to the widow bona fide as guar¬ 
dian of her minor son and that the land 

was then mutated in favour of the original 

owners. 

The only other point argued was that it 
was tae duty of the mortgagors to see that 
the money paid to the mother of the minor 

wms applied for his benefit. I entirely dia- 
apee. Ihe de facto and natural guardian 
of a Hindu minor has full power to collect 
debts. Ihere is no evidence in the present 
cise that the mother misapplied the money 
^o fraud or collusion between the mort¬ 
gagor and the widow has 'oeen established. 

In fact there is a clear finding that all 
along she had been doing all the necessary 
acts to look after the interests of her minor 
son. She instituted suits and obtained 
decrees. Ihroughout she had been realis¬ 
ing rents and ail this time she acted in 
good faith. She educated the plaintiff up 
to the F. A. standard and saw to alibis 
interests and those of his sister. In 
my opinion the mere fact that there was a 
hen on land for the debt in question in 
the appeal before me cannot make any 
difference. The widow was entitled to col¬ 
lect that debt and the mortgagors were 
justified in paying the money to her in 
good faith in the ordinary course of busi¬ 
ness. There is no force iu the appeal which 
I dismiss with costs. 
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cbase-money went to satisi'y these debts 
the plaintiffs had no right to cancellation of 
the sale. This judgment was cffiimed by 
the High Court, aithougli the difierence 
between the purchase-rconey and the debts 
^^hicll weie found to create the lethal neces¬ 
sity was niiieh greater proportionaliy than 
111 the })ie5c‘nt or iu the tv:o esses on. 

which reliance was placed above referred to. 
I he ground of differentiation was that the 
properly sold was a moiety share of a fixed- 
rate tenancy over which tliere also extended 
a mortgage, and that in such circumstances 
it IS not always possible for the father of 
a family to sell just that share of the pro- 
perly which will bring in the precise sum 
which IS wanted to clear the debts which 
are binding These two considerations 
apply equally in the present case 
In their decision the learned Judges of 

the High Court rely on the authority of the 

case of Gird/iarce Lai v. Kajitoo Lai (3) and 

especially on the head-note whichreontaius 
this passage:— 

U here a father has sold ancestral pro¬ 
perty for the discharge of his debts, if the 
application of the bulk of the proceeds is 
accounted for. the fact that a small part 

IS not accounted for will not invalidate the 
sale. 

AN hile this is in itself a correct statement 
of the law so far as it goes, it dees not by 
any means follow, as the learned High 
t.ourt Judges seem to have thought, that it 
IS a complete statement of the law or that 
the sale will be invalidated wherever the 
part of the consideration not accounted for 
cannot be described as small. If this were 
sound the question would in each case be a 
matter of arithmetical calculation, and 
opinions would necessarily vary as to what 
constituted the “bulk of the proceeds" or 
a small part of the same in each particu¬ 
lar case. The learned Judges seem to have 
iost'Sight of the true question which falls 

1 .. If. viz.^ whether 

the sale itself was one which was justified 

by legal necessity. This is the point of 

view from which the matter is approached 

in the earliest case cited at the Bar of 

Hunoomanpzrsaud Panday v. Babooee Mun- 
raj Koonweree (4). The case related to a 
charge upon properly by way of mortgage, 
and not to a sale, but the principles to be 

f 393; 18 W. R. 81u: Sevestra 9 

fcttth, P, 0. J, 29; X Sar.P/C, J. 552 19 E. R, 
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applied appears to their Lordships to be the 
^me as in the case of a sale of property. 
The head-note states correctly the points 

act ually decided so far as bearing on the 
present case :— 

lae power of a manager for an infant 
heir to charge ancestral estate by loan or 
mortgage is. by the Hindu Law, a limited 
and qualified power, which can only be 
exercised rightly by the manager in a case 

of need, or for the benefit of the estate. 

J he actual pressure on the estate, . the 
dauger to be averted, or the benefit to be 

conferred, in the particular instance, are the 
criteria to be regarded.... 

• I'^ader, however, insuch circumstances, 
13 bound 10 inquire into the necessities of 
ttie loan, and to satisfy himself as well as 
he can, with reference to the parties with 
whom he is dealing, that the manager is 
acting in the particular instance for the 
benefit of the estate. If he does inquire, 
and acts honestly, the real existence of an 
alleged and reasonably credited necessity 
is not a condition precedent tq the validity 
of his charge, which renders him bound to 
see to the application of the money." 

In delivering the judgment of the Board 
Lord Justice Knight Bruce, after stating 
the law substantially as laid down in the 
headnote, said : — 

‘The purposes for which a loan is wanted 
are often future, as respects the actual 
application, and a lender can rarely have, 
unless he enters on the management, the 
means of controlling and rightly directing 
the actual application. Their Lordships 
do not think that a bona fide creditor should 
suffer when he has acted honestly and 
with due caution, but is himself deceived.’* 
(page 424*). 

This decision was followed in the case 
of a sale by a Hindu widow in the case of 
Ram Gopal Ghose v. Bullodeb Bose (5), 
where it was held by the High Court of 
Calcutta that:— . 

Where there is no doubt as to the neces- 

for a sale by a Hindu widow and the 

vendee pays a fair price for the property sold 

and acts throughout bona fide, the mere 

fact of only two-thirds of the purchase- 

money having been paid to creditors, would 

not invalidate his conveyance, he not being 

bound to see-to the application-of. his 
money.".. , . _ 

(5) \V. R. 1864r.b. 385. 


1 
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sra I{SISfI^T ik\s v. nathu ram. 


A similar decision was pronounced by 
thesams Court, Bihoo Luchtmedhur Singh 
V. Ekbal Ali (G), where it was laid down 
that:— 

“The rule that only so much of the pro¬ 
perty should be sold as will meet the 
necessity does not apply to cases where the 
excess is small, or where the mon^y really 
required cannot otherwise be raised.” 

, The case was a strong illustration of the 
principle laid down by Lord Justice Knight 
Bruce, because there was an admitted sur¬ 
plus of about Rs. 14,000 as to the mode of 
application of which there was no very 
distinct evidence, the total sale price hav¬ 
ing been Rs. 65,000. Nevertheless, the 
learned Judge, who delivered the opinion of 
the High Court, made this observation:— 

“Looking at the transaction as a whole 
we consider it to be one in which it is 
proved that the purchaser acted with 
reasonable and sufficient care and caution 
and in which a sufficient necessity did 
exist. We, therefore, declare the sale to 
be good and valid against the plaintiff.” 

This case was followed by another in the 
same Court, Lola Chatfanarayan v. Uba 
Kunwari (7) where a sale of a portion of 
an estate by a widow for Rs. 995 to pay 
off a debt of her father-in-law of Rs. 670 
was not invalidated by the mere fact that 
she sold it for more than the amount of the 
debt when the purpose for which the sale 
was made, namely, the payment of the an¬ 
cestral debt, was quite legal.' 

Similarly in Kamikhaprasad Roy v. 
Srimati Jagadamha Dan (8) Mr. Justice 
Markby expressed the opinion thus para¬ 
phrased in the head-note, that: - 

“In purchasing from a Hindu widow, the 
purchaser is not bound to look to the ap¬ 
propriation of the money, nor is he affected 
by the fact that the alienation was made for 
a larger sum than the necessity of the case 
required.” 

Reference may also be made to the case 
of Felaram Roy v. Bagalanand Damrjee (9) 
in which the Calcutta High Court held that: 

“Wherea Hindu widow bona fide exacat- 
ed a permanent lease upon taking a. sel a mi 
of Rs. 125 in order to pay olf a debt of her 
husband’s amounting to Rs. 100, this was 
not a case in which the reversioners should 


(6) 8 w. R. 75. 

(7) 1 B. L. R. A. 0. J. 201; 1 Ind. Dec. (n.-8 .) 252. 

(8) 5 B. L. R. 508. 

(9; 6 Ind. Oas. 207; U 0, W. N 895, 


be allowed to recover possession upon pay¬ 
ment of the amount actually needed to nav 
off the loan." 

In the course of their judgment the 
'learned Judges made this observation ; — 
“It would miuifestly he impossible, 
and possibly prejudicial to the interest 
of the estate if the widow were to 
be held to be bound in every instance to 
sell property for payment of a debt due 
from her husband for exactly the sum due 
to the creditor.” 

More important than any of these is the 
decision of thisBo^rd in an appeal from 
Madras, Medai Dalaooi Thiiumalaiyappa 
Mudaliar y.Nainar Tevan (10). In that case 
the widow of a separated Mitakshara Hindu 
sold property belonging to her husband’s 
estate in her possession as limited owner 
for Rs. 5,300, in order to pay off Rs. 4,588 
due on two mortgages executed by her 
husband. The balance of Rs. 712 was ap¬ 
propriated by the widow to a purpose which 
did not constitute a legal necessity, but it 
was held that the sale was not invalid on 
this account, as the purchasers were not 
bound to see how the widow applied the 
purchase-money. 

All these decisions are, in their Lordships’ 
opinion,entirely inconsistent with the judg¬ 
ment appealed from, and with the Allah¬ 
abad cases on which it was based. They 
are equally inconsistent with the decision 
in a recent case from the same Province, 
'Dwarka Ram v. Jhuali Pande (11), and 
especially with the ground of judgment 
therein enunciated in the following absolute 
terms :— 

“If any part of the consideration was in¬ 
valid and not binding on the plaintiff, the 
plaintiff would be entitled to have the sale 
set aside. But if a portion of the considera¬ 
tion was good and binding on the plaint¬ 
iff, he would be entitled to reimburse it to 
the defendant. The form of the decree in 
a case of this kind should, therefore, be 
a decree for possession in favour of the 
plaintiff, subject to his paying to the pur¬ 
chaser so much of the consideration as was 
required for the necessities of the family.” 

In a still more recent case from the same 

(10) 71 Ind. Gas. cot; 27 C. W. N. .')G5; 16 L \V 
478: 4 U. P. L. R. P. C. 92; A. I. R. 1922 P. C 307- 
(1922) M W. N. 801; 21 A. L. J. 282; 31 M. L. T. 149 
(P. C.). 

(11) 72 Ind. Gas. 134; 45 A. 429; A. I. R. 1923 All. 
218; 9 0. & A. L. K. 404. 
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Province, Daulat v. Sankatha Prasad (12) consistv'iitly followed in other Courts in 
the Judges of the High Court appear to India, except in Allahabad, their Lordships 
have reverted to the principles upon which have reached the conclusion that the judg- 
the iudgmentnow under review is based, ment of the High Court capnot be sustained, 
holding that ‘‘ the criterion for deciding On the facts found by the District Judge 
whether the sale should be upheld or set it miTst be taken that the sale challenged 
aside is whether the portion which was not was made after due enquiry as to the legal 
taken for legal necessity was such a small necessity by the vendee; that such necessity 
portion of the whole consideration that it has been proved by him to the extent of 
might reasonably be left out of account.” Rs. 3,003 out of a total price of Rs. 3,t)00; 

As the sum in question was only Rs. 105 that the sale was for an adequate considera- 
out of a total consideration of Rs.2.142-l2-r-, tion. and that the mere fact that, after a 


the Court upheld the sale transaction, but 
directed the defendants to re-pay to the 
plaintiff the sum of Rs. 105 which was found 
not to be covered by legal necessity. It is 
to be remarked that this is the only case 
of those cited to their Lordships in which 
an order for re-payment of a small sum was 
made although the sale itself was sustained, 
and is entirely opposed to the whole current 
of authority. It was not done in the recent 
case decided by this Board, Maslt ullah v. 
Damodar Prasad (13). There a sura of 
Rs. 2,000 out of a total consideration of 
Rs. 18,400 was not shown to have been 
applied in the discharge of ancestral debts, 
but, on the other hand, there was no evi¬ 
dence that it was used for immoral or un¬ 
authorised purposes. In setting aside the 
judgment of the High Court and dismissing 
the plaintiffs' suit their Lordships made no 
condition as to the re-payment of this 
balance of Rs. 2,000. It would rather appear 
that in any case where the sale has been 
held to be justified, but there is no evidence 
as to the application of a portion of the 
consideration, a presumption arises that it 
has been expended for proper purposes, and 
for the benefit of the family. This is in 
line with the series of decisions already 
referred to, in which it was held that, where 
the purchaser acta in good faith and after 
due enquiry, and is ah\e to show that the 
sale itself was justified by legal necessity, 
he is under no obligation to enquire into 
the application of any surplus and is, there¬ 
fore, not bound to make re-payment of such 
surplus to the members of the family chal¬ 
lenging the sale. 

Applying the principles laid down in the 
above series of cases by this Board, and 

(12) 86 Ind. Oas.Ol; 47 A. 355; 23 A. L. J. 55- L R. 

6 A. 167 Oiv.; A. I. R. 1925 All. 324. ’ * 

(13) 98 Ind. Oas. 1031; 53 I. A. 204; A, I. R 1905 p 
O. 105; 3 O. W. N. 721; (1926) M. W. N. 816; 24 L 
W. 551; 48 A. 518; 44 0. L. J. 321; 51 M. L. J. 792- 28 
Bom. li- R. 1402; 7 P. I.. T. 815; 25 A. L. J. 1 (P. b.). 


long interval of time, the appellants have 
not been able to establish how the surplus 
of Rs. 500 was applied is not a suflficient 
ground in law for setting aside the sale. 

They will, therefore, humbly advise His 
Majesty that the judgment and decree of 
the High Court should be set aside, and 
the plaintiffs’ suit dismissed with costs in 
all the Courts, including the costs of' the 
present appeal. 

z. K. Appeal allowed. 

Solicitor for the Appellants:—Mr. H, S, 
L: Polak, 

Solicitors for the Respondents:—Messrs, 
DovglaSy Grant and Dold, 


LAHORE HIGH COURT. 

Miscellaneous Fiest Civil Appeal 

No. 1976 OF 1925. 

January 3, 1926. 

^Present: —Mr. Justice Addison. 

FATEH MUHAMMAD— Applicant— 

Appellant 

versus 

MAYA DAS and others —Creditors— 

Respondents. 

Provincial Insolvency Act {V of 1920), s. 27^Civil 
Procedure Code (Act V of 1908), s. H8 — Insolvency'-^ 
Discharge, application for—Extension of time—Power 
of Court. 

An Insolvency Court has power to extend the time 
fixed by it within which an insolvent is directed to 
apply for his discharge and it is not a fatal defect in 
the application for extension of time that it is made 
after the expiry of the fixed period. 

Miscellaneous First Appeal from an order 
of the District Judge, Jhang at Sargodha, 
dated the 28th April, 1925. 

Mr. Muhammad Din Jan, for the Appel¬ 
lant. 

JUDGMENT. —Fateh Muhammad was 
adjudicated an insolvent on the IstMarch^ 
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1923, and at the same time was directed 

4 

to apply for his discharge within two years. 
The case came on for hearing in the ordinary 
course on the 28th April, 1925, when Fateh 
Muhammad applied for an extension of the 
time within which he should apply for his 
discharge. The learned District Judge 
refused to extend the time on the ground 
that he could not do so as the prescribed 
period had expired by a few days. He, 
therefore, annulled his adjudication. Against 
this decision Fateh Muhammad has appeal¬ 
ed. 

The appeal must be accepted on the 
authority of Lakhi v. Molar (1) where 
it was held that it is not a fatal defect 
that the application for extension was 
made after expiry of the fixed date. It 
was further held there that a. 148 of the 
Code of Civil Procedure established that 
principle and there was nothing repug¬ 
nant to it in the provisions of the Insolvency 
Act, especially as provision for the exten¬ 
sion of time was contemplated by 
a. 27 (2) of the Act. I accordingly accept 
the appeal ex parte and remand the case 
to the District Judge with a direction that 
he must apply his mind to the question 
as to whether an extension should be 
granted. The annulment of the adjudica¬ 
tion is set aside. There will be no costs 
here as none of the creditors have appear- 

ed. ' , j 

2 K Appeal accepted, 

(1) 86 Ind. Cas. 115; A. I. R. 1925 Lah.4l6; 26 P. L. 
R. 126. 


MADRAS HIGH COURT, 

Appeal against Order No. 320 of 192o. 

September 27,1926. 

Present;— Mr. Justice Odgers and 
Mr. Justice Curgenven. 

BALLA MALLAYYA— Plaintiff No. 2 

-—Appellant 

versus 

PEDDI VEERAYYA and others— 
Defendants and Plaintiffs Nos. 1 and 3 

—lleSPONDENTri. 

Civil Procedure Code Vof 1908), es. 

0 XL! m 23, 25, 0. XLIII, r. 1 (a)—Order of 

remand--Fre8h issues—Remand under inherent power 

•^Avveal — Revision. , ,, 

An Appellate Court has an inherent power of rem^and 

under s. 151, Civil Procedure Code, apart from O. XLl, 

r. 23, Civil Procedure Code, and no appeal lies against 

an order made in exercise of this power. LP* ‘d 


/l//iappa Clietty y. Ramanathan Chelty (1,'. Mtipixi' 
varaju Venkata Radhakrishna Rao v. VcnthurumilU 
Venkataran ('•1\ Sheikh Muhammad Maracaiiar v. 
Ranijasami Said it {3) and Ab‘liil Karim Ahu Ahmed 
Khan Gha:navi v. Allahabad Bank, Li/. (2), Lillowt-'l. 

Wliere iu an appsal the Appellate Court ft)inul that 
the appeal could not be satisfactorily dispo.'^ed of in 
theabsenceof certain hiulings and. therefore,revcr.=pd 
the decision of the first Court, settled fresli issues and 
remanded the suit for fre.di disposal by llie trial 
Court: 

Held, (1) that no appeal lay against the order of 
remand; [p. 136. col. 2.] 

(2) that the Appellate Court acted within the liinit.s 
of its jurisdiction and the order was not capable of 
being revised under s. 115, Civil Trocedure Code, 
[ibid.] 

Appeal against the order of the Court of 
the Additional Subordinate Judge, Bapatlo, 
dated the 12th March, 1925, and passed 
in A. S. No. 32 of 1923 (A. S. No. 213 of 
1924 on the fileof the Sub-Court, Bapatla) 
preferred against that of the Court of 
the Additional District Munsif, Ongole, in 
0. S. No. 155 of 1924 (0. S. No. 615^ of 1922 
on the file of the District Munsif’s Court, 
Bapatla). 

Messrs. P. Kameswara Rao and Ch. 
Raghava Rao, for the Appellant. 

Mr. K. Kamesxuara Rao, for the Respond¬ 
ents. 

JUDGMENT. 

Odgers, J. —This is an appeal against 
an order of remand by the lower Appel¬ 
late Court and the preliminary point is 
taken that no appeal lies. The suit was 
for the restoration of a certain b^lnd by 
the defendants, and the plaintiffs went to 
trial before the Munsif on the following 
issues:— 

(1) Whether the plaintiffs are entitled to 
have the bund ? 

(2) Whether the defendants were justifi¬ 
ed in removing the bund ? 

(3) To what relief are the plaintiffs en¬ 
titled? 

The Munsif decreed the suit. On appeal 
to the Subordinate Judge, he found that 
the appeal could not be satisfactorily dis¬ 
posed of in the absence of certain findings. 
He, therefore, reversed the Munsif’s decision, 
settled fresh issues and remanded the suit 
for fresh disposal by the Munsif’s Court. 

The appeal is brought under 0. XLIII, 
r. 1, cl. (a) which allows an appeal from an 
order under 0. XLI, r. 23. The latter is 
obviously inapplicable here and it is hardly 
contended that the suit was disposed of 
by the Munsif on a preliminary point. It 
is argued that the remand of the whole 
suit was incompetent and that the Sub- 



BALLA U^iLLAYi'A r. 

ordinate Judge ought to have proceeded 
under O. XLI, r. 25 and called for findings 
while retaining the suit on his own file. 
It was held in Athappa Chettij v. Rama- 
nathan Chettp (1) (a judgment to which I 
was a paityj largely on the aurhority of 
Abdul Karim Abu Ahmed Khan Gkaznavi v 
Allahabad Bank, Ltd. (-) that an Appellate 
Court has an inherent power of remand 
under s. 151 Code of Civil Procedure, apart 
from O. XLI, r. 2i and that no appeal lies 
against an order made in exercise of this 
power. I adhered to this decision in Sheikh 
Muhammad Maracayar v. Rangasanii Naidu 

W and am not prepared to re-consider the 

rnatter so far as I am concerned. I may add 

'f supported by Muppavaraju 
Venkata Radkaknshna Rao v. Venthurumilli 
Venkatarao p). There is, therefore, no 
appeal in this case. 

_ We are then asked to treat this as a revi¬ 
sion petition under s. 115, Code of Civil 

I position arose in 

Sheikh Muhammad Maracayar v Ran- 

thatThe^-^'t" argued 

should have 

proceeded under 0. XLI, r, 27. We held 
there that as in Athappa Chetty v. Rama- 
-luithan Chetty (1) there was, if anything, 

'ife of a power (i. e., the 
inherent power) legally possessed, and that 

there was no question of jurisdiction. The 

same view appears to have prevailed with 

a; [Wisahiu Ram v. 

learned Judges held 
that the plaintiff could impugn the order 

of remand, if so advised, in second appeal. 
It is well established that the Court will 
not exercise its powers of revision, if an¬ 
other remedy is open to the petitioner, 
ine case of Venkaiarama Aiyar v. Sunda- 
ram Apar (6) is cited for the proposi- 
tion that the Court had no jurisdiction to 
remand the entire case, but the Munsif 
ought to have been directed to take and 
submit further evidence. The learned 
Judges do not deal with the inherent power 
of the Court and none of the cases cited 
above seems to have been referred to, as 

(1) S3 Ind. Cas. 41/; 37 M. L. J. 536; 10 L W 35 <> 

c 

(3) 69 Ind. Cas. 826; 16 L. W. 515; 31 M L T 

(4) 81 Ind. Cas 965; 48 M. 713* 47 M L f Ao «« 

k 

Lih^ /sV”**’ A. I. E. 1921 

. (6) 92 ind, Cas. 1045; (1926) M, W. N. 48. 
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far as appears from the judgment. The 
order of the Subordinate Judge there is 
said to be inconsistent; the whole case was 
remanded though only two issues were 
ordered to be re-tried on which the Sub¬ 
ordinate Judge desired further evidence, 
though the trial Court had considered 
those issues on the evidence and recorded 
findings thereon. I think this case must 
be confined to its special facts. In the 
case before us, it appears to me obvious 
that no satisfactory result could be obtain¬ 
ed from going to trial on the issues as 
framed by the Munsif. Under the cir¬ 
cumstances I see no reason why the Sub¬ 
ordinate Judge should be called upon to 
practically try the case de novo on appeal. 

In my opinion the Subordinate Judge 
acted within his powers, and there is no 
question of jurisdiction. As stated it is 
clear that no appeal lies in a case of this 
sort. On both grounds, therefore, the pre¬ 
liminary objection must be Xipheld and the 
appeal dismissed with costs. 

Cupgenven, J. —The order of remand 
which is the subject of this appeal clearly 
was not made under 0. XLI, r. 23, because 
the trial Court had not disposed of the 
suit upon a preliminary point. According¬ 
ly 0. XLIil, r. 1 (a) which allows an appeal 
against an order passed under O. XLI, r. 
23, has no application. No other provision 
of law enabling an appeal having been 
shown, it must be held that no appeal lies. 

Assuming that we shall be prepared to 
treat the appeal as a petition for revision 
under s. 115, Code of Civil Procedure, it 
must be shown that the Appellate Court, 
in remanding the suit for fresh disposal, 
exercised a jurisdiction not vested in it 
by law. In other- words, is the power of 
the Court to remand a suit for disposal 
limited to the case provided for by O. XLI, 
r. 23, viz.f where the trial Court has dis¬ 
posed* of it upon a preliminary point? 
This question was considered by a Full 
Bench of the Calcutta High Court consist- 

Judges, Abdul Karim Abu 
Ahmed Khan Ghaznavi v. Allahabad Bank^ 
Ltd. (2) and the conclusions they came to 
were briefly these: Section 107 of the Code 
which gives an Appellate Court a power of 
remand, gives it only “subject to such 
conditions and limitations as may be pre¬ 
scribed.“Prescribed” means, of course, 
prescribed by rules under the Code, and 
there was some difference of opinien as to 
whether, since r. 23 of O. XLI, provides 
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for a remand in a particular set of cir¬ 
cumstances, the section empowered a Court 
to remand in any other circumstances. 
Mookerjee, J., was inclined to hold that it 
did, but the preponderance of opinion 
favoured the view that it did not. and it 
appears to me, if I may respectfully say 
so, that Woodroffe, J , defines the position 
correctly in what he says upon this point. 
Accepting this view, it follows that the 
course adopted by the learned Subordinate 
Judge is a course not expressly authorised 
by the Code and can only be justified, as 
the Calcutta Full Bench justified it, as 
comprised among the Court’s inherent 
powers. I must confess to some consider¬ 
able hesitation in relying upon s. 151 for 
this purpose. Where the Code contains 
specific provisions in any department of 
procedure it is not ordinarily permissible 
to follow a procedure which might have 
been, but has not been, included in those 
provisions. Rule 25 of O, XLI does not 
provide for a case, like the present, where 
the issues have been defectively framed 
by the trial Court, and it requires that 
the original Court shall try the issues 
framed by the Appellate Court and shall 
return its finding upon them. It is an 
objection not very easy to meet that the 
learned Subordinate Judge should have 
dealt with the case according to this rule, 
and had no jurisdiction to deal with it 
otherwise. He should, it may be said, have 
called for findings upon his issues, and 
should not have remanded the suit for dis¬ 
posal upon them. 

Apart, however, from the considerable 
body of authority in this as well as in 
other Courts, in favour of the opposite 
view, I think that there are cases, and 
that a case of the present kind is oae, in 
which the ends of justice are usually better 
served by adopting the course now called 
in question. When a District Munsif has 
mishandled a case and the Appellate Court 
has had to lay down the lines upon which 
it should be dealt with, it is ordinarily 
in the interests of the parties that the 
case should be remitted to the lower Court 
for disposal rather than that the Appellate 
Court should undertake the lower Court s 
functions and pronounce judgment upon 
submitted findings. That has been my ex¬ 
perience as a District Judge, and having 
myself had occasion to remand cases for 
further trial and disposal, and so to realise 
the usefulness of the power, I should 


hold with much regret that it was not a 
power which an Appellate Court could 
legally e>:erci93. It oc::urs to me as a 
curious anomaly that although criminal 
procedure is in general hss fiexible than 
civil procedure, a Criminal Appellate 
Court should possess the power to order 
a re trial which is not conceded in terms 
by the Civil ProcedureCede. These observa¬ 
tions apply where, as here, the whole case 
is re opened by the remand order, not 
where one or more additional issues are 
framed and sent down for a finding. 
It was a case of the latter description that 
was dealt with in Venlcatayrima Aiyar v. 
Suniarxm Aiyar (6). Accordingly I do 
not feel compelled to dissent from the 
view that a power inheres in the Court to 
niake an order of the kind under con¬ 
sideration where it deems such an order 
necessary for the ends of justice. And 
if it has jurisdiction, it is not open to 
us to go into the merits and decide whe¬ 
ther or not it was properly exercised. 

I agree, therefore, that we should not 
treat the appeal as a revision petition 
and allow it, and that the appeal itself 
should be dismissed with costs. 

V. N. v. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneous First Civil AePEAL 

No. 1192 of 192t). 

January 12, 1927. 

Present Justice Addison 

SHO IDAN LACHHMI NAR^IJST— 
Creditor —Appellant 

versus 


BAHADUR CHAND— Second Party_ 

Respondent. 

Provincial Insolvency Act (V of 1920), ss. S7 13 
75-Discharge, failure to apply for—Annulment of 
adjudication—Procedure — Appeal, whether lies, 

Undsr s. 75 (3) of the Provincial Insolvency Act no 
appeal lies from an order anuullinj'an adjudication 
under the provisions of .a. 43 of the Act. without th^ 
leave of the Court, fp 138, col. J.J 

Whsre an insolvent fails to apply for an order of 
discharge within the time specified bv the Court the 
Court has no option but to annul the adjudication 
but with a view to protect the creditors the Court 
should pass an order under a. 37 of the Provincial 
lusoivency Act vesting the property of the debtor in 
a person appointed by it. [ibid.] 

An appeal lies from an order passed under s 37 
of the Provincial Insolvency Act. [p. 1J8, coh 2]* 
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Mi.'Crllaneous First Appeal from the order 
ot itie District Judge, Ferozepore, dated 
the *29Lh March, 

Mr. J. iV. BJimdari, for the Appellant. 

Mr A. K. Khoiila, for the Respoadant. 

JUDGMENT*—Two brothers were 
separately adjudicated insolvent on the 
loth July, 1922, at the instance of a credi¬ 
tor. A Receiver was appointed at the same 
time and each insolvent was directed to 
apply for his discharge within six months 
of the date of adjudication. Neither did 
80 and on the 29fch March, 192t>, the Dis¬ 
trict Judge annulled the adjudication 
under the provisions of s. 43 of the Insol¬ 
vency Act. Against these orders the 
petitioning creditor has preferred two 
appeals. 

It is objected that no appeal lies under 
s. 75 (2) of the Insolvpcy Act and that 
the appeals must be dismissed as no leave 
has been applied for under s. 75 (3) of the 
Act. It seems to he that this objection 
must be upheld. Leave to appeal was 
given during the hearing of the appeal in 
Bansidhar v. Kharagjit (1) but in that 
case the petition praying for leave to 
appeal had been presented with the peti¬ 
tion of appeal whereas in the two appeals 
before me no petitions have been present¬ 
ed, praying for leave to appeal. These 
two appeals must, therefore, be dismissed as 
incompetent. 

There is also a third appeal by the same 
petitioning creditor. After the District 
Judge had annulled the adjudications of 
the two brothers he then on the 10th of 
July, 1926, under the provisions of s. 37 
of the Insolvency Act, ordered the pro¬ 
perty of Baghi Ram, which had vested in 
the Receiver, to be restored to him. It is 
prayed on appeal that there should only 
have been a conditional restoration and 
that the learned District Judge should 
. have ordered under s. 37 that the proper¬ 
ty should vest in the old Receiver for the 
benefit of the creditors. In Roop Narain 
V. Messrs. King King S Co. (2) it was held 
that a Court has no option but to annul 
an adjudication where an insolvent fails 

to apply for an order of discharge within 

the time specified by the Court. But 
with a view to protect the creditors the 
Court should pass an order under s. 37 
of the Provincial Insolvency Act vesting 
the property of the debtor in a person 


(1) 28 Ind. Cas. 926; 12 A. L. J. 1273; 37 A 65 

(2) 94 Ind. Cas. 234; A. I. R, 1926 L^h. 370 


vekkanbhat xavathekar. [1001 0. 19i7J 

appointed by it. The present is undoubted¬ 
ly a good case where this should be done 
in order to protect the petitioning creditor 
and other creditors. An appeal does lie 
from an order passed under s. 37 of the 
Act. I, therefore, accept the third appeal 
and, instead of the order passed by the 
District Judge, direct that the property 
of the debtor Baghi Ram shall vest in 
Seth Chanan Mai who was the Receiver in 
the insolvency proceedings. This order 
will continue for six months from to-day 
within which time the petitioning credi¬ 
tor or creditors shall have been able to 
take further steps to protect the property. 

I make no order as to costs in these 
appeals. 

2. K. Order accordingly. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 257 of 1925, 

July 16, 1926. 

Present: —Sir Amberson Marten, Kt , 
Chief Justice, and Mr. Justice 

SADASHIV ATMARAM INAMDAR— 

Plaintiff—Appellant 
versus 

ANNABHAT VENKANBHAT KAVA- 

THEKAR AND OTHERS—Defendants— 

Respondents. 

Pensions Act (XXIII of 1671), s. If^Suit between 
private parties relating to grajit of land revenue, whe-" 
ther maintainable — Certificate, whether necessary. 

Section 4 of the Pensions Act is applicable to a suit 
between private parties to which the Government is 
not a party provided tlic suit relates to a grant of 
land-revenu?. Therefore, a suit by a plaintiff to 
recover a share of the revenue of an Inam village 
from the defendant who has recovered the whole of 
such revenue, is not maintainable without a certifi¬ 
cate from the Collector under s. 4 of the Pensions Act. 
[p. 139, col. 2.] 

fciecond appeal from the decision of the 
Assistant Judge at Bel gaum, in Appeal 
No. 287 of 1922, confirming the decree pass¬ 
ed by the Subordinate Judge at Chikodi, 
in Civil Suit No. 448of 1920. 

Mr. A. G. Desai, for the Appellant. 

Mr. Nilka7ith Atmaram, for the Respond¬ 
ents. 

JUDGMENT. 

Patkap, J, —In this case the plaintiff 
sued to recover Rs. 139 8-0 at the rate of 
Rs. 46 8-0 per year out of the revenue of 
the Jnam village of Kallol. The plaintiff 
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sion of all the lands belonging to defend¬ 
ant No. 3, his adoptive father, except the 
revenue of the village of Kallol, whicii was 
payable to defendant No. 3. The suit, as 
framed by him, clearly relates to a grant of 
land-revenue. The defence was, that a 
certificate from the Collector under the 
Pensions Act was necessary as the suit 
amount included mamul judi and the 
amount collected from kadim tnamdar. 

The question, therefore, in this case is, 
whether a certificate is necessary under s. 4 
of Act XXIII of 1871. Both the Courts 
have decided against the plaintiff and have 
held that a certificate under the Pensions 
Act is necessary. From the pleadings it 
clearly appears to be a suit relating to a 
grant of land-revenue. The learned Pleader 
for the appellant contends that he ought to 
be given an opportunity of proving that 
the grant related to the soil and was not 
merely a grant of land-revenue. The Sub¬ 
ordinate Judge says in his judgment:— 

“Plaintiff was given full opportunity to 
produce the savad which is the only guide 
to ascertain the nature of the grant and 
whether the certificate is necessary. De¬ 
fendant contends that a portion of the grant 
at least consists of sums recovered from 
kadim inamdar. Plaintiff has not denied 
or challenged that statement.” 

Ample opportunity was given to the 
plaintiff to prove that the grant was of the 
Boil and was not a grant of land-revenue. 
It is clear that the suit relates to a grant of 
land-revenue, and the suit must fail because 
the plaintiff has not produced a certificate 
from the Collector. The plaintiff was given 
an opportunity to produce the certificate, 
the Subordinate Judge kept the case pend¬ 
ing till the end of the month to enable the 
plaintiff to produce the necessary certificate 
and on failure to produce the certificate 
the suit was dismissed. He has not yet 
produced the certificate from the Collector. 
We, therefore, think that the suit must fail 
for want of a certificate under s, 4 of the 
Pensions Act. 

It is contended on behalf of the appellant 
that this suit is not a suit against Govern¬ 
ment but is a suit between private parties, 
and, therefore, s. 4 of the Pensions Act does 
not apply, and reliance is placed on the 
case of GouiTid Sitaram y. Bapuji Mahadeo 
(1). That was a case in which the plaintiffs 


brought a suit for a declaration that they 
were entitled to officiate as kulkarnis and 
for a third share in the moiety of the 
vatan belonging to the parties. In the 
course of the judgment, the learned Chief 
Justice says (page 519*); — 

‘‘As the Vatandars Act itself precludes 
the suit being entertained except for the 
purpose of declaring the plaintiffs’status as 
vatandars, it cannot, we think, in its restric¬ 
ted form be regarded as a suit relating to a 
grant of money within the meaning of the 
above section.” 

The Court regarded the suit as being 
substantially a mere suit for a declaration 
of the plaintiffs’ status as vatandars and 
it was held that, as the suit was of a 
restricted nature, it was not a suit, which 
related to a grant of money or land-revenue. 
As against this contention of the appel¬ 
lants there are several decisions of this 
Court. In Damodar v. Satyabhaviabai (2) 
the plaintiff sued to recover a sum of 
money as the amount of her maintenance. 
She claimed under an agreement whereby 
the defendants agreed to pay her Rs. 52 
every year for her maintenance out of a cash 
allowance, which was received by the latter 
from Government. It was held that the 
suit could not be taken cognizance of with¬ 
out a certificate under s. 4 of the Pensions 
Act. That was a suit between private 
parties and was not a suit against Govern¬ 
ment. It was held ‘that the words [relating 
to] were wide enough to include any suit to 
enforce such a claim provided it related to a 
pension or grant of money or of land-revenue* 
it was immaterial whether the claim was 
based on an agreement between the parties 
or arose out of any other legal right or 
liability and whether it was a claim for a 
share by way of partition or maintenance 
or otherwise.’ That case was followed in 
several cases, and I may refer to the cases 
of Dwarkanaih Amrit v. Mahadev Balkrishna 
(3), Balkrishna Sumbhaji v. Dattatraya 
Mahadev (4) and Girjabai Shivdeorao y. 
Naryanrao Ganpatrao (a) where Sir Lallu- 
bhai Shah and Fawcett, J., have followed 
the case inlDamodar v. Satyabhamabai (2). 
That was also a case between private 
parties and it was held that e. 4 of the 
Pensions Act applied. 

(2) 31 B. 512; 9 Bom. L. R. 889. 

(3) 17 Ind. Cas. 661; 14 Horn L. R. 938; 37 B. 91 
p (4) 45 Ind. Caa. 580; 20 Bom. L. R. 325; 42 B. 257 

(5) 88 lud. Cas. 975; 26 Bom. L. R. 1165- A. I R 
1925 Bom. 148. » • . . 

• Spagc of 18 B. — [Ed.] " ~ ~ 
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Uw IS next contended that the suit is 
saved by s. 9 of the Pensions A.ct, but s. 9 of 
the Pensions Act applies where the claim 
of the plaintiff is admitted by Government. 
Here, in this case, the claim of the present 
plaintiff was never aimitled by Govern¬ 
ment, and, therefore, s. y would not apply. 

An attempt was made by Mr. Desai, the 
learned Pleader for the appellant, to ar^ue 
that the Pensions Act was ultra vires. But 
that point was not taken in any of the 
lower Courts and was not taken in the 
memo, of appeal, and that contention was 
not upheld in the case of Madhavrao v. 
Secretary of State for India (b). It was there 
held that ‘a suit agj^inst the Secretary of 
State for India in Council to recover a 
share in the sardeshmukhi haq could not 
lie in the absence of a certiticate under 
8.4 of the Pensions Act of 1871’, and that 
‘s, 4 of the Pensions A.ct, 1871, so far as 
it dealt with pensions and grants of land- 
revenue, was not ultra vires, since an ac¬ 
tion would not lie against the East India 
Company on a grant of land-revenue 
as the grant was in the exercise of their 
sovereign rights,’ No doubt, that was a 
case against the Secretary of State and 
was not a suit between private parties. 

The result, therefore, is that the suit must 
fail as the plaintiff has not produced the 
necessary certificate under the Pensions 
Act. 

The plaintiff’s remedy, if any, is to go 
to the Collector and apply that his name 
should be entered in the place of his 
deceased adoptive father, defendant No. 3 
and that he has failed to do. We think, on 
the whole, that the view taken by both 
the Courts is correct and that this appeal 
must be dismissed with costs. 

Marten, C* J. —I concur. I regard this 
suit on the facts—or rather on the pleadings 
of the plaintiff—as one in effect to estab¬ 
lish the plaintiff’s right to share this land- 
revenue jointly with his father. Con¬ 
sequently, as his father died pending the 
suit, his present claim is substantially one 
to establish his right to the whole amount 
of the land revenue. But, that, I take it, 
is a matter which prima fade is one for 
the Collector under the Land Revenue Code 
to decide, as it directly affects the persons 
by and to whom the land-revenue has to 
be paid. On that footing I do not think 
that Mr. Desai can maintain the suit 

(6) 59 Ind. Cas. 452; 22 Bom. L. K 1176; 45 B. 196. 


without a C3rtificate from the Collector, I 
say nothing as to what might be the case 
in a totally different class of suit, e. g.^ a 
suit for the administration of the estate 
of a deceased man, in which some question 
relating to land-revenue might arise in 
working out the ordinary accounts and 
enquiries But that is not the class of case 
we have to deal with. I can quite see 
that, if this case was decided in favour of 
the plaintiff, it might very largely prejudice 
the Collector in deciding what is prima 
facie his duty to determine, viz., to whom 
the land-revenue should be paid by Govern¬ 
ment. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Okdsr No. 306 of 1925. 

March 16, 1926. 

Present :—Justice Sir William Ewart 

Greaves, Kt., and Mr. Justice Mukerji. 

Raja SHYAM LAL SINGH— Defendant 

—Appellant 
versus 

Raj Kumar Thakur MADHUSUDAN 
SINGH —Plaintiff—Respondent. 

Civil Proctdure Codt {Act V of 1908), 0. XL, r. 1, 
0. XLJll,r. 1 {s)—Order appointing Receiver con¬ 

ditional on furnishing security — Appeal, whether lies. 

An order appointing a particular person a Receiver 

on condition of his furnishing security does not 
come complete till the security is furnished and 
before the security is furnished the order is not 
appealable under (). XLIII, r. 1 (s) of the Civil Pro¬ 
cedure Code. [p. 142, col. 2; p. 143, col 1.] 

Appeal against the order of the Subordi¬ 
nate Judge, Burdwan at Assansole, dated 
the 15th of June, ly25. 

Messrs. H. D. Bose, D. N, Ultra, Bagram 
and Babus Bibhuti Bhusan Lahiri and 
Narendi^a Nath Mitra, for the Appellant. 

Babus Trailakhya Nath Ghose, Asita 
Ranjan Ghose, Prosanta Bhusan Gupta and 
Monmatha Nath Roy, for the Respondent. 

JUDGMENT. 

Mukerji, J.—This appeal is directed 
against an order passed by the Subordinate 
Judge of Assansole on the 15th June, I 
The order purparts to grant the plaintiff s 
application for the appointment of a Re¬ 
ceiver and states that the plaintiff is ap¬ 
pointed Receiver of the disputed property 
during the pendency of the suit or until 
further order but states as a condition that 
he would have to give security to th$ 


[ICO 1. C. 1927] Shvam LAL SINGH r. 

extent of Rs, 10,000 to the satisfaction of 
the Court within three weeks from the date 
of the order. It goes on to s;ate that 
^hen appointed the Receiver will h:)ve to 
manage the properties under the direction 
of the Court and on certain terms. The 
defendant No. 1 has appealed to this 
Court. 

A preliminary objection has been urged 
on behalf of the plaintitT-respondcnt as 
regards the competency of the appeal. It 
has been urged that the appointment of 
the plaintitT as Receiver was conditional on 
his furnishing security and that inasmuch 
as the security called for has not yet been 
furnished there was no complete order 
appointing the Receiver within the mean¬ 
ing pf 0. XL, r. 1, sub-r. (1), cl. (a) of the 
Code of Civil Procedure and that, there¬ 
fore, the order to which I have referred is 
not an appealable one. In support of this 
preliminary objection reliance has been 
placed upon a number of decisions to which 
I shall presently refer, specially as there 
are certain decisions of this Court which I 
feel constrained to follow and as to the 
correctness of which I entertain consider¬ 
able doubt. 

it is necessary to state just a few farther 
facts. The order to which I have referred 
was passed, as I have stated, on the 15th 
June, 11:25. On the 7th July, la:;5, the learn¬ 
ed Subordinate Judge recorded an order to 
the effect that on the day before the plaint¬ 
iff had applied for taking landed proper¬ 
ties as security or in the alternative for 
granting Him 15 days' time to furnish 
cash security and that on the day on which 
the said order was passed the plaintiff had 
offered certain landed properties as secur-, 
ity. By this order the learned Subordi- 
DHle Judge adjourned the matter to the 
17th July, 1925, for hearing. Thereafter on 
the 9th July, 1925, defendant No. 1, who 
is the appellant before us, appears to have 
filed a petition for the stay of the appoint¬ 
ment of the plaintiff as Receiver and 
afterwards on the application of both par¬ 
ties the case was adjourned sine die and 
no further order appears to have been 
passed in connection with the appointment 
of the Receiver. 

The respondent relie.s upon certain 
decisions, the first one of which is the deci¬ 
sion of this Court in the case of Upendra 
Nat/i Nag Chowdhury v. Bhupendra Nath 
Nag Chopjdhuxy (1). T^t^was a case in 

(1) 0 Ind. Oas. 502j 13 C, L. J, 157. 
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which the order had been passed by the 
Court below in these terms: “ I thii:k the 
whole of the j roperty in suit viil 
belter managed and the interest <.c all 
the partie.s will be bet ter served if the 
proi:eriy in suit be placed in the hands 
of a competent Receiver.” It was against 
this order that an appeal was preferred to 
this Court and a pieliminary objection as 
to the competency of this appeal was up¬ 
held, the learned Judges obseiving in their 
judgment that no final order had been 
passed appointing a Receiver in the case. 
The learned Judges went on to observe 
in their judgment that subiequent to the 
passing of the order from which an appeal 
had been preferred the oliice of the Receiv¬ 
er was offered to one Rash Behari iMandal 
who declined to accept the office, and there¬ 
after the uppoiritment of Rash Behari was 
cancelled and after ti.at one Nakuleswar 
Bose was appointed Receiver. The learn¬ 
ed Judges held that the order that was 
appealable was the order by which Nakules¬ 
war was appointed Receiver but that no 
appeal had been preferred from that 
order. The ca-e is clearly distinguish¬ 
able from the present one inasmuch as 
the order that had been appealed against 
in that case was simply one in which the 
learned Judge of the Court below had 
merely made certain observations as to 
the propriety of a competent Receiver 
being appointed and did not in fact appoint 
any Receiver thereby. The next case re¬ 
lied on is that of the Bombay High Court 
in NarbadashankarMxigatram Vyasv. Keval- 
da3 RaghunaihDas{2). The order against 
which an appeal was preferred in that case 
ran in these words ; “ I hold that a proper 
person should be appointed Receiver. 
The parties will be further heard on the 
point as to who should be appointed a Re¬ 
ceiver,” It is quite clear that by this order 
no appointment of a Receiver had actually 

been made and the learned Judges of the 

Bombay High Court were of opinion that 
no appeal lay from that order. A deci¬ 
sion of the Allahabad High Court has also 
been placed before us. That is the decision 
in the case of Ramji v. Roman Das (3). 
That was a case where an appeal was pre¬ 
ferred from an order which stated that the 

Court allowed an application for the ap¬ 
pointment of a Receiver provisionally and 
by which the Court called upon all the 


; 17 Bom. L. R. 510. 

(3) 27 Inti. Cd6. 646; 13 A. L. J, 70. 
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parties to put in applications showing their 
claims regarding the person cr the power 
of the Receiver and as to other mliters. 
Tliat again was not an order which can 
be treated as an order appointing a Re¬ 
ceiver v;hich comes within the purview of 
cl. (a), sub-r. (1), r. 1 of O. XL and it 
v/as held that no appeal lay from that 
order. These cases are authorities for the 
view that until a particular person has 
been appointed as Receiver, there is no 
effective .rder appointing a Receiver, and 
the mere expression of an opinion as to 
the propriety of an appointment of some 
person at a future date is not an order 
appointing a Receiver within the mean¬ 
ing of O. XL, r. 1, sub-r. (1), cl. (a) : or, 
to put in another way, that “ the law 
gives a right of appeal only against an 
order appointing a Receiver and not 
against an expression of the Court below 
of its intention to appoint.” This, how¬ 
ever, is not the question for our con¬ 
sideration in the present case, for apaiti- 
cular person, namely, the plaintiff, has 
been appointed by the learned Judge in 
the present case. It may be observed 
that this view has been consistently 
maintained in the more rer’ent decisions of 
this Court and in the Allahabad High Court 
[vide Mohamed Askari v. Niskar Husain 
(4j]. There is, as far as I am aware, no 
decision of the Bombay High Court to the 
contrary. The Madras High Court has 
adopted the contrary view in a Fall Bench 
decision by a majority in Palaniappa Cketty 
V. Palaniappa Cketty . (5) and the Patna 
High Court has adopted that view in the 
case of Gohind Ram v. Ganesh Ram (0) 
and this contrary view seems to have been 
adopted by the Lahore High Court as 
well. 

The next decision to which our attention 
has been drawn is the case of Srinivas 
pTosad Singh v. Kesko Prosad Singh (7). In 
this case a gentleman Mr. S. P. Sen 
Gupta was appointed Receiver to take 
possession of certain jewelleries, etc., and 
the order was that he was to furnish 
security for a certain amount. The Court 
after passing the said order passed an- 

(4) 54 Ind. Gas. 520; 42 A. 227; 18 A. L. J. 212; 2 
U. P. L. R. (A.) 95. 

(5) 40 Ind. Cas. 185; 40 M. 18; 32 M. L. J. 304; (1917) 
M. W. N. 393; 5 L. W. 776. 

(6) 69 Ind. 088.929; (1922) Pat. 250; 4 U, P. L. R. 
(Pat.) 68; A. I. R. 1922 Pat. 577; 4 P. L. T. 210; 1 Pat. 
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Other order directing the case to be put 
up for further order on a subsequent date. 
T(u 3 Court in dealing with the question 
as to whether an appeal lay from the 
order appointing a Receiver with a direc* 
tiuri to furnish security held that if the 
appiiritment is conditional on the fur¬ 
nishing of security, the giving of security 
is a condition precedent aud that there 
is no effective appointment till the secur¬ 
ity has been given. The learned Judges 
were of opinion that so long as the secur¬ 
ity demanded was not furnished there 
was no appointment of the Receiver 
within the meaning of r. 1 of O. XL and 
that it was only then the appointment 
became an operative one by reason of the 
security demanded from the Receiver 
being furnished that an appeal would lie 
fiom the order which finally approved of 
his appointment. This decision appears 
to have been followed in later decision 
oi this Court, namely, in Appeal from 
Original Order No. 327 of 1921, decided on 
the 2nd April 1924. Apart from author¬ 
ities it seems to me plain upon the read¬ 
ing of the provisions of O. XL, r. 1 (1) 
(a) and r. 3 (a) of the Code that there are 
three stages in the matter of the appoint¬ 
ment of a Receiver. The first is the 
stage at which the CoUrt pronounces ifc3 
opinion as to the propriety of making the 
appointment of a Receiver; the second is 
the stage at which the appointment is 
made ; and the third is the final stage 
when the security, if any, ordered by the 
Court being furnished the person or per¬ 
sons appointed are pift in possession of 
the properly as Receiver or Receivers. 
Speaking for myself 1 am not prepared to 
hold that after an order has been made 
appointing a particular person as Re¬ 
ceiver subject to his -giving security, and 
during the lime that the security is not 
furnished the order made by the Court, 
though it remains in abeyance in the 
sense that the Raceiver is not clothed 
with his powers and duties as such, is any- 
the-less a judicial order open to appeal. 
With the greatest respect to the learned 
Judges who decided the case of Srinivas 
Prosad Singh v. Kesko Prosad Singh (7), 

I am not prepared to assent to the view 
that in the case of an appeal from an 
order of this nature “ no appeal would 
lie till an appointment has been made, 
which, but for the appeal is bound to be 

operative." I do not see that the Code| 
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in providing for a right of appeal, con¬ 
templates any distinction of this charac¬ 
ter. The view I take receives support 
from a consideration of forui.C of Appendix 
E to the Code which, to my mind, shows 
that the judicial pare of the order is over 
when such an order is passed and a right 
accrues to the person with the passing of 
the order which is embodied in the writ 
issued to him in that form. The author¬ 
ity of the decision in the case of Sr/'/n'tv/s 
Prosad Singh v. Kesho Prosad Sivgh (7) 
in so far as this particular matter is con¬ 
cerned does not appear to have been fol¬ 
lowed in any of the other High Courts, 
and the learned Judge, who was in the 
minority in the case of Pahiniappa Chvtty 
V. Palanioppa Chetty (5) and who approv¬ 
ed of this decision in other respects 
against the view of the majority, was also 
of opinion that the case had gone too far 
on this question as to the tentative 
character of an order of this nature. 

The two cases of this Court, namely, 

Srinivas' Prosad 'Singh v. Kesho^ Prosad 
Singh [7) and the unreported decision 
of this Court to which I have referred, 
however, are not in any way distinguish¬ 
able from the present case ; and although 
personally I am not in agreement with 
the views taken in those cases I am not 
at present of opinion that it is necessary 
that there should be a reference to a Full 
Bench. I must, therefore, follow the deci¬ 
sions aforesaid and hold that in the 
present case no appeal lies from the order 
passed by the Subordinate Judge on the 
15th June, 1925. 

The appeal must be held to be pre¬ 
mature and must, accordingly, be dismissed 
with costs. Tne hearing-fee is assessed 
at two gold mohnrs. 

Gpeaves, J.—l agree, ^ 

2 ^ K, Appeal dismisiea. 

BOMBAY HIGH COURT. 

Civil Application No. 1 of 1926 

WITH Civil Appkals Nos. 2 and 3 of 1926. 

July 1, 1 j26. 

Present:— Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

JIVANGIRI GURU CHAMALGIRT 

AND ANOTHBtt— Plaintiffs—Applioants 

versus 

GAJANAN NAR^YAN PETKAR 

AND another —Defen 

Civil Procedure Code (Act V of 1008), 0. XLV,r. Jf 
Appeal to Prm Cojincil—Consolidation--iame 
msntf meaning oft 
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A sale-tjeotl was executed hy four persons eatii ..f 
whom tooK a separate document from the vculrr bv 
which he was ^ivon au option of re-purcliasc. PIninS 
la, w ho was one of the four vomiors, hrougla a suit for 
specihc performance of the ement evidt ii'cd bv 
the. document passed in his favour He also l.iou^^hL 
a separate suit a.s heir of one of the otiier vendors in 

'I had lieen passed. 

1 he trial Court dismissed llie latter suit on the ground 

Hiat the plaintiH Jiad not i)roved his heirshiii hut a 
decree was given in favour of the piaii.tin in the 
loimersuit. One of ttie main questions raised in the 
suits was whether the document sued on was inadmis- 
sible in evidence for want of registration and the 
^lal Couit decided tnat it was admissihlc in evidence 

On appeal to the High Court it was held that the 
document was inadmissible in evidence, being com¬ 
pulsorily registrable and the decree of the trial (’ourt 
m plamtills favour was reversed and that against the 
plaiiitihwas couhrmed. The High Court wrote its 
mam judgment m one case and decided the other 
case by a reference to its judgment in the previous 
case. 1 laintilT made an application for leave to aiineal 
to the 1 rivy Council but inasmuch as the value of 
each suit separately was below Ks. 10.000. he made 
an application to have the two suits consolidated for 
the purpose of the pecuniary valuation involved- 

Held, that Imving regard to tlie fact that the only 
question which arose in the appeals to the PrivV 
Council was the question of admissibility of the docu¬ 
ment sued upon under the Registration Act, the suits 
must be deemed to have been decided by tlie “same 
judgment” within the meaning of r. 4 of O. XLV of 

the Civil Procedure Code and should be consolidated 
[p. 144, col. 2.] 

Applications made for leave to appeal to 
the Privy Council against the decision of 
the High Court in First Appeals Nos. 83 
and 157 of 1^24 and for consolidation of ap¬ 
peals. 

Mr. J. G. Rcle, for the Applicants. 

Mr. A. G. JJesai, for the Opponents. 

JUDGMENT*—These are two applica¬ 
tions for leave to appeal to the Privy Coun¬ 
cil and a third application to consolidate 
the two appeals. The litigation arose 
out of a sale-deed executed on March 2 
1897, by four persons, each of whom took 
a separate document by which he was 
given an option of re-purchase. The 
plaintiff was one of these four persons 
and he brought a suit for specific per¬ 
formance of the agreement evidenced by 
the document passed in his favour. He 
also brought a separate suit as heir of one 
of the other parties, in whose favour a 
similar document had been passed. The 
trial Judge held in the latter suit that 
he had not proved his heirship and, there¬ 
fore, dismissed that suit. In the other 
suit a decree was passed in favour of 
the plaintiff for specific performance. 
One of the main questions in the suit was 
whether the document sued upon was 
inadmissible in evidence for want of re* 
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f:istralion. Tue Sabordinate Judge held 
that it wa3 admissible ia evidenne. 
Oil appeal to this Court, it was held 
that the document was inadmissible in 
evidence, being c-'mpulsorlbv registrable, 
and the decree of the lower Court was 

reversed. 

In the corresponding appeal from the 
plaintiH’s second suit, the Court did not 
go into the question of heirsHip and dis¬ 
missed theappeal on the ground that the 
document sued on was inadmissible for 
want of registration. Tho plaintiff seeks 
to appeal to the Privy Council on the 
ground that, in both these appeals, this 
Court wrongly held the document in¬ 
admissible for want of registration ; and 
that will be the sole point for determina¬ 
tion, if leave is given to appeal. The 
valuation put on the claim in the trill 
Court and also in appeal was the sum of 
Es. 7,219 odd, that being the amount for 
which an option was given to rc-purchase. 
The applicant ask.3 that, under O. XLV, r. 
4, Civil Procedure Code, he should be 
allowed to have the two suits consolidated 
for the purpose of the pecuniary valuation 
involved. It is contended that both the 
suits involve substantially the same ques¬ 
tions for determination and have been 
decided by the same judgment within 
the meaning of this rule. So far as the 
trial Court was concerned, the evidence in 
both suits was taken in the suit brought 
by the plaintiff in his own right, and the 
parties agreed to treat the evidence in 
that suit as evidence in the second suit 
where the plaintiff sued as an heir. The 
SuWdinate Judge, in para. 3 of his judg¬ 
ment of October 23, 1923, in the second 
suit remarks that some of the issues in both 
suits are identical, and his findings on 
those issues and the reasons for them are 
the same as recorded in the judgment 
in Suit No. 493 of 1922; and that that 
judgment should be treated as part of this 
judgment. There was,however, necessarily 
a separate judgment on the question of 
heirship, which was raised, and on one or 
two other points. In the appeals to this 
Court, there was a main judgment given 
in Appeal No. 83 of 1924 [Gajanaii Narayan 
Patkar v. Jivangiri Chavielgiri (i)] holding 
that the document was inadmissible for 
want of registration. In the linked Appeal 
No. 157 of 1924, the Court referred to the 

(1) 92Ind.Oaa.527i27 Bom. ;L. R. UG5; A. I. R. 

1925 Bom* 131* 
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judgment in the other appeal as deciding 
that the document sued on required re- 
gislraticn, and dismissed the appeal with 
costs on the ground that the document 
was inadmissible for want of registration. 
The Court also made some remarks about 
the question of heirship, but held that 
there was no necessity to go into that 
point in view of the decision on the ques¬ 
tion of the admissibility of the document, 
Jt is to be noted that both the judgments 
were delivered on tlie same day. Having 
regard to the circumstance that the only 
point that will ari=e in appeal to the Privy 
Council will be this question of admis¬ 
sibility of the documents sued on under 
the Registration Act, we are of opinion 
that the suits have been decided by the 
Rame jndgnient within the meaning of 
O. XT.,V, r. 4. AVe do not think that we 
should give a narrow interpretation to this 
rule, provided that its spirit is observed. 
So far as the question that will arise in 
the proposed appeal is concerned, it is 
qaite clear that it was'dealt with by each 
Court in one judgment, and that the judg- 
nient in tlie other suit and the correepond- 
ing appeal merely refers to that other 
judgment and, adopting the reasons there 
given, passes a decree accordingly. The 
mere fact that, owing to the question of 
heirship, the relief granted by this Court 
in one case differs from that given in the 
other case, does not, incur opinion, make 
the judgments separate ones, in view of 
that question not being involved in the 
proposed appeal to the Privy Council. 
Therefore, we allow the appeals to be con¬ 
solidated for the purpose of pecuniary 
valuation, and in that view it is clear that 
the amount involved in the dispute both 
in the lower Court and this Court and on 
appeal to His Majesty is over Rs. 10,000. 

We direct a certificate to issue accord- 
ingly. 

Supposing, however, that our view as to 

. • incorrect, we are of opin¬ 

ion that the question in dispute is one 
of general importance, which makes the 
^se a fit one for appeal to His Majesty in 
Council. In this connection we would refer 
referring judgments in Harkisandas 
Bhagwandas v. Bai Dhanu (2^ and the Full 
Bench decision on that reference. The exe¬ 
cution of documents with an option of 
re-purchase is very common, and a con- 
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siderabla amouat of litigation comes before 
the Courts in connection with them. The 
law on the question of necessity of re¬ 
gistering such documents has not been 
clear in view of ctnlUcting decision-*; and 
even after the Full Bench judgments, 
having regard to the fact that the decision 
in these two cases (Appeal No. 83 of 1924, 
reported in Gajanan Narayan Patkar v, 
Jivxtigivi Ckamilgiri (1) and the connected 
Appeal No. 157 of 192i, Jeeuanglri v. 
Vasant^ F. A No 157 of lh21, decid¬ 
ed by Macleod, C. J., and Coynjee, J., 
on August 7, 1925 (unreported); con¬ 

stitutes an exception to the general rule 
laid down by the Fall Bench decision, it 
seems to us desirable that the matter should 
gD before the Privy Council. \Ve, there¬ 
fore, also certify that the case is a fit one 
for appeal to His Majesty in Council; and 
as regards the fact that in Appeal 
No. ih? of 1921 the decree of this Court 
confirmed the decision of the Court im¬ 
mediately below it, we may add that the 
appeals involve a substantial question of 
law within the meaning of s. 110 of the 
Civil Procedure Code. The costs of the ap¬ 
plications to ba costs in the appeal. 

As regards the question of security under 
r. 79 of the Appellate Side Rules, we think 
that security should be given for Rs. 8,0JU 
as there are two separate respondents in¬ 
volved, but wa allow the appellant to give 
security for Rs. 4,000 out of this amount 
by furnishing a bond in the sum of 
Rs. 4,000 with one fib surety in the same 
amount. The remaining Rs. 4,090 should 
be deposited in cash or Government securi¬ 
ties for the same amount. 

The Registrar is given a discretion to 
Wcept Rs. 2,000 for printing charges, if he 
is of opinion that that amount will be 
Buflficient for the consolidated appeals. 

2. K. Order accordingly. 


LAHORE HIGH COURT. 

Sbconp Civil Appaal No. 1478 op 1925. 

January 4, 1927. 

Present: —Mr. Justice Addison. 

Musarmnat ALLAH JAWAI and others 
—Defendants —Appellants 

versus 

MUHAMMAD BAK8H and others— 

Plaintiffs—Respondents. 

Livtitation Act {IX of 1908), Sch. I, Art, 74-4““ 
Advtrst posstssion — C(h8k<ircr8^^Assertion of exclusive 
right- by one co-8harer — Limitation-^ Muhammaduii 
i/aii;—ZnAeri(ance—Heira, whether joint tenants of 
ten^ts^n-eommon. 


On tlie death of a Muljamniadaii liis estate descends 
to his heirs not as a joint tenancy but as a tenancy 
in-comnion, eacli of the lieirs becomes entitled 
to claim his or lier sliare at once and limitation bepfins 
to run against caeli under Art. 141 of Sch I to the 
liimilation Act from the date of the death of the 
dec ?aspd. 

Ofcitc?-.—Where one co-slmrc-r deliiitlely asserts 
liis own right to certain joint property as against 
liis other CO sharers: his possession from that moment 
beeoinss adverse to the other co*sharers. 

S3coud appeal from tin decree of the 
Senior Subordinate Judge, Jhang, dated the 
27r,h March, 1925, reversing that of the Sub- 
ordinate Judge, Fourth Class, Chiniot, 
District Jhang, dated the 28th November. 
192 L 

Mr. Jiwin Lai Kapur, for the Appel¬ 
lants. 

Mr. G S Sdlariya for Bakhshi Sain Das, 
for the R"*8pondents. 

JUDGMENT.—The facts of this ap¬ 
peal are succinctly stated in the judgment' 
of Mr. Justice Martineau. dated the 30th 
November, 1925. Later he set aside that 
judgment, which was delivered ex parte, 
on the ground that there was euflScient 
cause for the non-appearance of the opposite 
party. The appeal has now again been 
beard by me. 

Musammai Jawai has been for a long 
time in possession of the property in ques¬ 
tion to the exclusion of the other heirs. 
The family is a Muhammadan one so that 
the estate of Raushan must be deemed to 
have descended to the heirs not as a joint 
tenancy but as a tenancy-in-common. For 
that reason alone on the authority of 
Zainib v. Ghulam Rasul (1) this suit is 
long time-barred. It was held there that 
on the death of a Muhammadan each of his 
heirs becomes entitled to claim his or her 
share at once and limitation begins to run 
against each under Art. 144 of Sch, I to the 
Limitation Act. In this connection I would 
also refer to Mustafa Khan v. Dulari (2) 
and Basu v. Nanki (3). 

Farther, it has been held that Musamniat 
Jawai in a criminal case denied the plaint- 
itfd' claim to a share in this house. This 
was in 1911. The lower Appellate Court 
thought that this was not sufiScient to start 
adverse possession. In my opinion the fact 
that she definitely asserted her own right 
to this house as against the plaintiffs and 

(1) 73 Ind. Ca3. 423; A. I. R. 1923 Lah. 519; 4 L. 402. 

(2; 65 Ind. Cas. 75; 3 U. P. L. R. (A.) 5 A. I R. 1922 
All. 433. 

(3) 79 Ind. Oas. 951; A. I. R. 1924 All. 920; L. R. 5 
A. 376 Oiv, 
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m; nWivi'S ill 1911 would certainly ;^!nrt 
;id\'er.-:e ])oS'e53ioa. Apart, however, from 
This the suit is obviou^^ly tiine- 

hirred l.-r the re'i-<')n3 given in the iirst 

2'‘^I <!OP t i I ij P * IfVii-i 11!’. 

'i he accordingly accepted, the 

decree of the lower Appellate Coiuf. is set 
a^idc and that of the trial Court is re- 
sU'i'ed, 

The appellant will have her costs through¬ 
out. 

2’K- Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 

No. 7-15 OF 
November 17, 1..2G. 

Prci^cnt: —.Mr. Justice Cammiade. 
llARl CIIARAN SIL Art) another— 
Defendants—Appellants 

VC 


BIPIN BEHARI iMUKHOPADHYA and 
OTHERS —Pj aixtiffs—Respondents. 

Bengal Tciumaj Act {Mil of LsS:},s. ItO—Commuta^ 
iio)i ^ ]>vocccciin^^s — Pi'CccuiDc — IS on-(i])i.cov<nt<'(' of 
(luardiaa of rn.iu<ii'~ Ah'^otce of prejudice—Wilidity of 
proceedin>js-Civi{ Procedure' Code (Act V of WOS), 

O. \XX1I, ?*, S, uhtther applies to commutation pro¬ 
ceedings. 

Proceedings under s. 40 of the Hcngnl Tenancy Act 
arc miiscellarieojis proceedings bj’ a Kevenue UfTicer 
in regard lo which Ihere are no provisions as to pro¬ 
cedure either in llie Act itself or in the rules framed 
vinder tlie Act. Tlic only matter for a Court to con¬ 
sider, where the legality of proceedings under the said 
section i.s imj)\igriod on the ground that the guardian 
of . a minor who was a jjarty to the prcceedings had 
not appeared, is wliether the minor has been pre¬ 
judiced by the lion-appearuhce of the guardian, and 
in the absence of such prejudice, a Civil Court cannot 
set aside the proceedings. 

The provisions of O. XXXIT, r. 3 of the Code of 
Civil Procedure do not apply to such proceedings. 


Appeal against the decree of the Subordi¬ 
nate Judge. First Court, Bakarganj, dated 
the 4th of January, 1924, modifying that of 
the Munsif, Fourth, Court at Barisal, dated 
the 8th of March, 19: 3. 

Mr. Anita Jianjan Cha{terjce, Babu 
Bhupevdra Nath Das, for the Appellants. 

Mr. Gunada Charan Sen, Babus Suresh 
Chandra Talukdar and Kiron Mohan 
Sarkar, for the Respondents. 

JUDGMENT. —This is an appeal by 
the defendants in a suit for rent. These 
defendants had originally held the land on 
condition of paying half the crop as rent. 
The rent in kind was commuted as a result 
of proceedings under b. 40 of the Bengal 


r.^nuucy Act. The plaintiffs who are .the', 
landlords, sued for arrears of rent in kind. 
The defendants pleaded commutation and 
Offered to p::y rent according to the order; 
of the Revenue OiTic^r. The plaintiffs tcok^ 
three objections to the order of the Revenue, 
(Yiicer to the commutation. All the ■ three ■■ 
objections were overruled by the first Court 
which gave a decree for rent in accordance 
with the Revenue Officer's order. In appeal 
two of the objections taken before the lower 
Court were given up and the only objection 
that was pressed was that one of the plaint¬ 
iffs was a minor whose natural guardian had 
been served with notice in the proceedings 
for commutation, and that that natural 
guardian had not appeared and contested' 
the proceedings before the Revenue Officer. 
The learned Subordinate Judge who heard 
the appeal gave effect to this objection and 
held that the minor plaintiff had not been' 
legally represented in the proceedings and 
the proceedings were, therefore, void. He 
accordingly gave a decree for rent in kind 
as prayed by the plaintiffs. This finding 
of law is clearly erroneous. Proceedings ■ 
under s. 40 of the Bengal Tenancy Act are 
mi.'Cellaneous proceedings by a Revenue 
Officer in regard tO' which there are no 
provisions as to procedure either in the 
Act itself or in the rules framed under the 
Act. The provisions of r. 3, O. XXXil 
of the Code of Civil Procedure have no 
application. The only matter for a Court 
to consider in regard to the legality- or; 
otherwise of proceedings such as the present, 
where a minor has been represented by a 
guardian who had not appeared is whether 
the minor was prejudiced by the non-appear^ 
ance of his guardian. It is not alleged or 
suggested that the adult landlords’interests' 
in any way Conflicted with those of the 
minor, and there is no allegation that if the 
minor had been represented by a guardian 
who had appeared on his behalf such 
appearance would have produced adifferent 
result in the proceedings. That being so, 
failure of the guardian to appear is no 
ground for interference by a Civil Court 
with the orders passed by the Revenue 
Officer. There has been no illegality ; and, 
except on the ground of illegality, there can 
be no interference by a Civil Court. 

The appeal is accordingly allowed, the 
decree of the learned Subordinate Judge is 
set aside and that of the Munsif. restored 
with costs in all Courts. 

N. A. Appeal allowed^ 
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BOMBAY HIGH COURT. 

Fiusr C[viL Appisal No. 393 of i.^24. 

June 29, ly2 

Prescuf;—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
BABANNA SANGAPPA and oraEKS- 
Defendants—Appellants 

versus 

PARAVA NINGBASAPPA and AXOTiiEii— 

P L a 1N TIF F S — K E S P 0 .N r) E S' I'S. 

Civil Procedure Code (Act T of WuS],s KS. 0. IX, 
r. o^Bombay Hijk Court Appellate Side Hides, rr X 
Appeal-Xotice to respondent, non-scrrice of-Iresk 
notice, application for—Proccdurc — Uelay—Order ex- 
cusinj; delayy whether can be objected to—II in Ai Law 
^ParlitionSeparation of one member, el/ect o;— 
Self-acquired and ancestral property, Idcnliuy o/- 
Adoptionby Widow-Authority of husband-Lonsent 

Order IX. r. 5 oC tlia Civil Pro^^durc Code lias no 

application to appeals, [p. 1-17, col. 2.] 

Where a notice issued to a respondent is retained 
unserved, r. 40 of the Appellate Side Kales of the 
Bombay High Court allows the appellant to make an 
application for fresh service within a month fiom tlie 
date on which the Shcristedar intimates to lu n the 
fact that the notice has failed to be served on the le- 
spondent. If he does not make such an application 
within the time allowed, then the Court 
the time and excuse the delay under s i- S of the 
Civil Procedure Code. Under heads 11 
r. 2 of the Appellate Side Kules lias can be by 

a Single Judge and it may be done by an e.t paiie 
order. Once such an order has been obtained the 
opposite party cannot subsequently object to it. LP- 

^'onrmember of a joint Hindu family ^Ymldly 

himself from the other members of the h ^ 
and is on separation entitled to h»''e h.s sl.a e m e 
pronertvof the joint family ascertained and paiti 

tioned off for him, and the 

without any special agreement ‘ ‘''f 

may continue to be co-parceneis and G. * „ 

bers of a joint family what ^-emams after ^sueli a 
partition of the family P^operlX Lp- co • -.j 
^ Where the head of a joint " 

certain self-acquired property m exac l> ^ 

as the ancestral property of the J^Jiturf such 

separate account of its income an -1 le 

conduct is sutricient to prove that ° 

nrooertv is blended with the ancestral propel ty so as 

to aUer H from self-acquisition into ancestral property. 

^wfeVra Hindu widow who has no e.-ipress autlior- 

ity from her deceased husband to make qn >«loption to 
hfm ^kes 1 adoption without the consen <^f his co¬ 
parceners, the adopted son obtains no rights 
joint family property. fha 

First Appeal from the decision of the 
First Glass Subordinate Judge at Bijapur, 

in Suit No. 53 of ly22. . * n * 

Mr. H. B. Gimiste, for the Appellants. 

Mr! Nilkant Atmaram, for the Reapond- 

ents. 

JUDGMENT* , 

Fawcett, J.—A preliminary point has 
been taken in this appaal that the notice 
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issued to the respondents was returned un- 
served by the Subordinate Judge of Bagal- 
kot under an endorsement, dated March 9, 
1925, and that an application for the 
issue of a fresh notice to the respondents 
was not made until June 29, 1925. It is 
contended that this application was made 
after the period of three months prescrib¬ 
ed by 0. IX. r. 5, Civil Procedure Code, 
and that under the terms of that rule the 
Court must dismiss the appeal, iti spite 
of the fact that Coyajee, J, on July IG, 
passed an order, excusing the delay and 
ordered the issue of fresh notice by sub¬ 
stituted sendee upon tiie respondents. 

In my opinion, ho^vever, O. IX, r, 5, 
does not apply to appeals. In terms it 
only applies to suits, and O. IX contains 
no provision such as appears in 0. XXII, 
r. 1, that ‘ plaintiff ’ shall include an appel¬ 
lant, etc. 

In fact it seems to me clear that the 
Legislature did not intend 0. IX to apply 
to appeals, for 0. XLI contains specific 


rules ‘ covering corresponding 

cases that 

arise in appeal, c. g .:— 

Order IX, rule 1= Order XLI, 

rule 16. 

„ rule 2= ,, 

rule 18. 

,, rule 3— ,, 

rule 17(1). 

„ rule 4= ,, 

rule 19. 

,, rule 5— ,, 

Nil. 

,, ruleb- „ 

rule 17(2). 

,, rule 7 = ,, 

rule 21. 

,, rule 8= „ 

rule 17 (1). 

,, rule 9= ,, 

rule 19. 

„ rules 10, 11, 


l’^= n 

Nil. 

„ rule 13-= „ 

rule 21. 

rule 14 = 

Nil. 

The correspondence between 0. IX, r, 2, 
and 0. XLI, r. 18, is in particular notice- 

able. If it was intended 

that 0. IX 

should apply to appeals, it would be quite 
unnecessary to make the similar r. 18 of 0. 

XLI. 



Also, though provision is made for a 
failure by the plaintiff or appellant to de¬ 
posit the costs of the summons or notice, 
the Legislature deliberately avoided mak¬ 
ing a rule corresponding to O. IX, r. 5, 
for the case of appeals under 0. XLI. 

The only decision on the point that I 
have been able to find is Gopisetti A^ara- 
yanisami Naidu, Gam v. Namhuri Bhadri 
liaza (1) where a Madras Bench held that 
0. XLI, r. 14, makes O. IX applicable to 

proceedings in appeal, so that 0. IX, r. 6, 
(1) 21 lad, Oaa, 420; 25 L. J. 451, 
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■yrould apply. It is to be noted that the 
respondents in that appeal were unrepre¬ 
sented, and so there was not a full argu¬ 
ment. I entirely dissent from the decision 

for the reasons already given. Order XLl, 
r. 14. only says that notice shall be served 
“^in the manner provided for the service... 
of a summons to appear and answer ; and 
all the provisions applicable to such 
summons, and to proceedings with refer¬ 
ence to the service thereof, shall apply 
to the service of such notice." In my 
opinion, this was intendpd to make the 
relevant provisions of O. V applicable, and 
cannot cover O. IX, r. 5, which is a pro¬ 
vision not about the service but about 
the consequence of non-appearance of a 
defendant on account of failure by pkintiff 
to make a certain application. 

The case really falls under r. 40 of our 
Appellate Side Rules. This allows the 
appellant to make an application for fresh 

^ from the date on 

which the shcristedar intimates to him the 

fact that the notice has failed to be served 
on the respondents. If he does not make 
this application within the time allowed, 
then the Court can extend the time and 
excuse delay under s. 148, Civil Procedure 
Code^ Under heads 11 and VII of r. 2 of 
the Appellate Side Rules, this can be dope 
by a Single Judge. It is not a case falUpg 
under the Limitation Act, except so far as, 

under Art. 181, the period of limitatign 
would be three years. 

Accordingly, there is no provision under 

which the appeal should be dismissed 
because application was not made within 
either the period allowed by O. IX. r. 5. 

^^at allowed by the Appellate Side 
r. 40. Nor is it a point affecting the admis¬ 
sion of the appeal after the prescribed 
period of time, such as is dealt with by 
the Privy Council in Krishnasami Pani- 
kondar v. Ramasami Chettiar (2). It is not 
even a case like that of failure to file a 
Vakilpatra with an appeal, which, in 
Mahomed Jafev v. Sheikh Ahmed (3) is 
held to be immaterial. The order of 
Coyajee, J., was one which he had jurisdic¬ 
tion to make and which could properlv 
be passed ex parte, and we cannot allow it 


T M. 4l2atp. 41C; 20 B 

L. R. 541, 34 M. L. J, 63; 4 P. L. W, 54* 16 a T 
57; 7 L. \V. 156; 23 M. L.T 101- 27 O L J 9v 
P.L.R.1018: 22 0. W. Bur L T 

Som.. 336. A' ^ 


to be questioned now, especially having 
regard to the principle underlying the 
proviso to 0. XLI, r. 18. The appeal must, 
theiefore, be heard cn its merits. 

Madgavkap, J.—On March 9, 192.\ 
the return of the summons unserved was 
made from Basalkot reaching this Court 
on NIarch 11. On June 29, the appellant 
applied for substituted service, put in 
affidavits on July 8, and obtained an 
order as follows from Coyajee, J., on July 
16 :— 

Substituted service allowed. Delay 
excused." 

On these facts a preliminary objection 
is taken for the respondents that O. IX, r. 5. 
sub-r. (1), as amended by India Act XXIV 
of 1920, applies to appeals, and the appellant 
having failed for more than three months 
to apply for the issue of fresh summons, 
the Court is bound to dismiss the appeal. 
The order of Coyajee, J.,it is contended, 
was without jurisdiction and is a nullity. 

The appellant relies on this order. Both 
sides have assumed that O. IX, r. 5 , applies 
to appeals, and it was apparently so held in 
Gopisetli Nay'ayanasaTni Naidu Garu v. 
Namburi Bhadri Raza (!) by a Bench of 
the Madras High Court, which referred to 
O. XLI, r. 14. That rule only provides 
that " all the provisions applicable to such 
summons, and to proceedings with refer¬ 
ence to the service thereof, shall apply to 
the service of such notice." These pro¬ 
visions, however, fall not under O. IX, but 
under O. V. Order IX is expressly headed 
“Appearance of parties and consequence 
of non appearance." And, as pointed out 
by my learned brother, if the Legislature 
had intended en bloc to make the entire 
rules of O. IX in regard to non appearance 
and the consequence thereof applicable 
to suits, O. XLT, rr. 16 to 20. would be 
superfluous. In my opinion, it is at 
kast very doubtful whether, by reason of 
V-. XLI, r. 14, O. IX including r. 5, as 
amended, applies to appeals. 

The order of Coyajee, J., was made under 
r. 2 of the Appellate Side Rules. He had 
jurisdiction to make it. Even if our view 
above as to O. IX, r. 5, not applying to 
appeals, were wrong, the order of Coyajee, 
J ., might be wrong, but it is with jurisdic¬ 
tion and cannot be treated as a nullity. 

I agree, therefore, that the preliminary 
objection for the respondents fails and 

the appeal must proceed to hearing on the 
merits. 
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their Lordships pronounced the following judgments:-] 

J.—l he relationship between the parties is sshown in the 
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adopted 
Parapa, plaint¬ 
iff No. 2. 


Baburao, defend¬ 
ant No. 1 
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Sangappa, 
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No. 3. 


*^Iiarmappa Sangabasappa 

born after 
_ 1881 (lefend- 

( 'i ant No. 0 

Girmalappa. Parapa. | 

defendant defendant Gadigepioi. 
4. No. 5. defendant 

No 7. 


Of the six sons of propositus Sanganba- 
sappa, the eldest son Chaudhareppa, who 
was Sanganbasappa’s son by his first wife, 
separated in December 1881 and was given 
a third share of the entire joint family 
property and was in enjoyment of the same 
till his death in January, 1905. The second 
son Basvantraya by Sanganbasappa’s second 
wife also separated in 1886 under a deed, 
Ex. 112. Sanganbasappa, the propositus, 
died in 1891. The third son, Ningbasappa, 
died childless in February, 1920. On his 
death his widow. Parava, plaintiff No. 1, 
applied to the Revenue Authorities to trans¬ 
fer the lands to her name. In this suit 
she seeks to establish her right and posses¬ 
sion in respect of two pieces of property, 
first, property A, being the one-third share, 
which had been taken away by the eldest 
son Chaudhareppa, in 1881, and the other 
property B, which had been left over after 
the separation of the second son, Basvant¬ 
raya, in 1886. 

In respect of property A. the claim was 
founded on a malikpatra. Ex. 225, passed 
on October 21, 1905, the date of her death, 
by Sangava, the widow of Chaudhareppa, 
in favour of plaintiff No I’s husband, Ning- 
basappa. 

In respect of property B, the plaintiff 
No. 1 adopted plaintiff No. 2 Parapa, about 
two years after the date of the institution 
of the suit and claimed a one-fourth share, 
being the share of her deceased husband 
Ningbasappa. 

The defendants-appellants resisted the 
entire claim. They resisted the claim to 
property A on the ground, firstly, that the 
TTialikpatra by Sangava, the widow of 
Chaudhareppa, in October 1905, though 


nominally in favour of Ningbasappa, was 
really in favour of the joint family consist¬ 
ing of Ningbasappa and his three younger 
brothers; and secondly, that Ningbasappa 
had in any case blended property A with 
property B, which was the joint family 

property of Ningbasappa and his three 
younger brothers. 

^ The lower Court held that the 

property A was really in¬ 
tended to be in favour not only of Ning¬ 
basappa, but likewise of the three younger 
brothers, and they constituted a joint Hindu 
family. With regard to property B, which 
was joint family property, it held that, by 
virtue of the adoption of plaintiff No. 2 by 
plaintiff No. 1, Parava, the plaintiffs were 
entitled to one-fourth of the joint family 
properties A and B on the ground that 
their Lordships of the Privy Council had 
laid down in Yadao v. fNamdeo (4) that 
such an adoption, although the property 
had not vested in the adopting widow, gave 
the adopted son the share of the deceased 
adoptive father. Defendants Nos. 12 4 5 
and 6 appeal. * ’ ’ 

The respondents-plaintiffs have filed 
cross-objections. It is argued by Mr. Nil- 
kant Atmaram for the plaintiffs-respond- 
ents m support of the cross-objections, 
firmly, that, on the date of the separation 
of Basvantraya in 1886, not only did Bas¬ 
vantraya separate, but that there was a 
complete dissolution, at least of the joint 
status of the entire joint family, including 
each of the younger brothers of Basvantraya 


L. R. 609; 17 N L. U *145;lo M L T 53^^ 

393; 42 M. L. J. 219; 15 L W. 565; b A L J 48l'. a* 

T. R. 1922 P.O. 216 (P.C.). d. 481; A. 
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Secondly, that the property A in the 
vi'ilii’P'itrj by Sangiiva,-widow of Chaudha- 
reppa was given to Ningbafappa alone, 
and was a valid gift, being passed accord¬ 
ing to the oral wishes of her husband, 
as recited therein, an*! being in eiiect his 
nuncupative Will and that, ia any case, 
inasmuch as the vi^likpatra was attested 
by Basvantraya and Baburao, defendant 
No, 1, and all the three younger brothers 
had consented to the grant of a Succession 
Certificate to the estate of the deceased 
Chaudhareppa in favour of Ningbasappa 
alone, it took effect as an alienation by the 
widow of Chaudhareppa, to which each of 
the reversioners had consented,cr which 
they bad ratified subsequently. Thirdly, 
that, in respect of property A, Ningbasappa 
had not blended it with the joint family pro¬ 
perty. The mere fact that he had allowed 
the benefit of the income to his younger 
brothers was not conclusive proof of that 
blending, in the absence of evidence of 
blending of the corpus itself. 

For the appellants, it is contended that 
the malikpatra, even if valid, was in favour 
of the four brothers and not merely in 
favour of Ningbasappa, and that from 19 5, 
the date of the malikpatra, up to the death 
of Ningbasappa in 1920, lands A and B 
had been treated on exactly the same foot¬ 
ing by all the four brothers, namely, as 
joint family property, their income and ex¬ 
penditure being in nowise distinguished in 
the joint family accounts. 

Accordingly, the questions which arise in 
this appeal are:— 

1. Whether in. 1886 when Basvantraya 
separated, the remaining brothers also se¬ 
parated in status, or whether they remained 
united ? 

2. Whether the malikpatra by Sangava 
in 1905 was in favour of Ningbasappa 
alone or also in favour of his younger 
brother ? 

3. Whether this malikpatra is valid in 
law ? 

4. Whether Ningbasappa did or did not 
blend property A in this malikpatra with 
property B which remained with the father 
and other brothers after the separation of 

Basvantraya? 

5. Whether the plaintiff No. 2 on adop¬ 
tion obtained any interest ia the proper¬ 
ties ? 

On the first point, reliance is placed for 
the respondents on the decision of their 
Lordships of the Privy Council in Baldbux 
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Ladhuram v. Ritkhmahai (5) and itisargu- 
ed that Basvantraya having admittedly 
separated, not only is there no presumption 
that the remaining brothers continued 
joint, but that it is admitted by defendant 
No. 1 and the others that the status of the 
family underwent no change after the 
separation. It is contended that, in law, 
separation of one means dissolution of the 
joint family, as was observed by Macleod, 
C. J-, in Ramchandra Avadhvtrao Patil v. 
Tukaram Babaji Changula (6). 

But this was not the case set up in the 
lower Court. Although in the plaint the 
plaintiff vaguely stated “as there were two 
partitions in the family, plaintiff’s husband 
and his brothers were practically divided, 
yet in her evidence, Ex. 67, she admitted 
as follows;—“My husband was manager of 
the family consisting of himself and his 
three brothers.” Even in her application, 
Ex. 190, in 1920 to the Revenue Autho¬ 
rities, she was explicit that “the land men¬ 
tioned in list 2B belonged to the joint 
(Aekattar) family and my husband was a 
senior member of the family.” Under these 
circumstances, the learned Pleader for the 
plaintiffs-respondents was reduced to ask us 
to lay down as a proposition of law that the 
separation of one brother (Basvantraya) 
was in law the separation of each one of the 
other brothers as well. But the case of 
Balahux Ladhuram v. Rukhmabai (5) does 

not go this length, but merely enunciates 

that (pages 472-473*):—“There is no 
presumption, when one coparcener sepa¬ 
rates from the others, that the latter 

remain united.An agreement 

amongst the remaining members of a joint 
family to remain united or to reunite 
must be proved like any other fact." 

And the observations in Ramchandra 
Avadhutrao Patil v. Babaji Changula (6) at 
page 9l8t are taken from the older case 
A nandibai v. Hari Suha Pai (7) by a quota¬ 
tion which is not complete. For, in this last 
case Chandavarkar, J., observed as follows 
(page 296t):— 

“If it is proved that there has been a 
breach in the state of union, the law pre¬ 
sumes that there has been a complete parti¬ 
tion both as to the parties and pro- 

(5) 5 Bom. L. R. 469; 301. A. 130; 30 C. 725; .7 0. 

W. N. 612; 8 Sar. P. C. J. 470 (P. C.). ■ ,,, 

(6) 61 Ind. Cas. 761; 45 B. 914; 23 Bom. L. R. 311. 

(7) 10 Ind. Cas. 911; 35 B. 293; 13 Bom.. L. R. 287^ 

•Pages of 5 Bom. L. R.^Lii’ci.] 
tPage of 45 B.— [Ed.'] 
fPage of 35 B.— [Ed.] 
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perlj’. The presumption in question 
, continues until it is rebutted bv proof of 
an agreement, which means proof of in- 

■ ' tehtion on the part of some to remain 

united as before and to confine the parti- 
tion to the rest, or, if the partition was 
^ 'intended to extend to the interest uf all 
individually, there must be proof that some 
of them reunited. In the present case the 

■ ' former was alleged and has been found 
■' established by the evidence,” 

And in fact in this last case it was held 
^-■•that, out of six brothers, three separated 

■ ^and the other three remained united as 

before or had immediately reunited with 
, 'each other after executing the deed of 
partition. 

** '■ tThe learned Pleader for the plaintiffs- 
r^spondents asks us not to accept the view 
^bf'the Allahabad High Court in Pa?*5a?am 
‘DasY. Jagan Nath (d) to which attention 
' was drawn in argument by my learned 
brother. 

^ ' Without going into the elaborate case- 

law on the point, we may take it as now 
" ' established [see Snraj Narain v. Iqbal 
' ^^7ara^7^ (9) and Girja Bai v. Sadashiu 
' 'Dhundiraj (10)] that an expression of an 
unequivocal intention to separate suffices 
to' dissolve the Joint status of a joint Hindu 
family. But it is not correct to say that 
■' because one brother has separated or has 
expressed such intention, therefore, the in¬ 
tention of the other brothers must be taken 
to be the same. For instance, in the pre¬ 
sent case, if this view of the law were 
correct, it would follow that the real dissolu¬ 
tion of the joint family took place even 
earlier than 18ci6, namely, in 1881, when the 
eldest brother, Chaudhareppa, separated. 
But that this was not so, is clear from the 
fact that five years later Basvantraya 
thought it necessary formally to separate. 

■ The case of Balabvx Ladhuram v. 
'Eukhmabai (5) has been referred to by their 
Lordships in Jatti v. Banwari Lai (11). It 


- V 


* i 

V. ‘ 


(8) 50 Ind. Gas. 357; 41 A. 3G1; 17 A. L. J. 317. 

(9) 18 Ind. Cas. 30; 40 I. A. 40; 15 Bom. L. R. 456; 
35 A. 80; 13 M. L. T. 15)1; 17 C. W. N. 3:U; 11 A. L, J. 
172; (15)1.1) M. \V. N. 183; 17 0. L. J. 288; 21 M. L. J. 
313; 10 O. 0. 129 (P. C.). 

(10) 37 Ind. Cas. 321; 43 1. A. 151; 18 Bom L. R. 
621; 430. 1031:20 O. W. N 1085; 11 A. L. J. 822; 20 
M. 1.. T. 78; 12 N. L. R. 113; (1916) 2 M. W. N. 65; 
4 L. W. 114; 24 C. L. J. 207; 31 M. L. J. 455 (P. C.). 

(11) 74 Ind. Cas. 462; 50 I. A. 192; 25 Bom. L. R. 
1256; 4 L. 350; 21 A. L. J. 582; A. I. R. 1923 P. C. 
136; IS L. W. 273; 45 M. L. J. 355; (1923) M. W. N. 
667; 28 C. W. N. 785; 33 M. L. T. 283 ^P. 0.). 
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has been distinguished in llarl Ba/Ji v. 
Babu La/(1'2), the observatious at page lOi?* 
being in point. The most reoent c-:-e is 

Am.'/n/ v. .V/U-nr'e/r'rat !rba/a 

j\Ioni'igar (id). At page :57t their'Lor.I.ships 
observe:— 

“But the mere fact that the shares of the 
co-parceners liave been ascertained does not 
by Itself necessarily lead to an inference 
that the familv had separated. There mav 
be reasons other than a contemplated 
immediate separation for ascertaining what 
the shares of the co-parceners on a separa¬ 
tion would be. It is also now bevond doubt 
thatamernber of such a joint'family can 
separate himself from the other members of 
the joint family and is on separation entitled 
to have his share in the property o^ the joint 
I^amily ascertained and_ partitioned off for 
him, and that the remaining co-parceners, 
without any special agreement amongst 
themselves, msy continue to be co-parceners 
and to enjoy as members of a joint familv 
what remained after such a partition of the 
family property. That the remaining mem¬ 
bers continued to be joint may, if disputed 
be inferred from the way in which their 
family business was carried on after their 
previous co-parcener had separated from 
them.” 

These observations appljg in our opinion 

to the facts of the present case. The deed 
of 1886 itself lends no countenance to the 
argument that the father and the younger 
brothers of Basvantraya also intended to 
separate, any more than the fact that 
Basvantraya on partition got one-fifth 
of the two-thirds which was left over 
after the one-third of that had been taken 
away by the eldest brother Chaudhareppa 
in 1881. It is undoubted that after 1886 
the father and the four younger sons 
continued to live jointly as before. The 
accounts up to the death of Ningbasappa 
in 1920, are all one, no separation is made 
of the shares of the four younger sons or 
of their income and expenditure. Under 



♦Page of 5 Ly~[Bd.] 
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these circumstances, I am of opinion that 
both in fact and in law the argument 
for the plaintiffs on this point fails, and that 
in 1886 Basvantraya alone, like his elder 
brother, Chaudhareppa, separated, and the 
father, Sanganbasappa, and four younger 
sons including Ningbasappa continued to 
be members of a joint family both up to 
the death of the father in 1891, and the 
death of Ningbasappa in 1920. 

On the second question, the malikpatra 
passed by Chaudhareppa’s widow, Sangava, 
on the date of her death, October 21, 1905, 
is ostensibly in favour of Ningbasappa 
alone. There is nothing to show from the 
deed itself, nor is there any independent 
evidence aliunde that it was meant for 
the benefit of the three younger brothers 
of Ningbasappa. The recital therein that 
it was according to the wishes of her 
husband is doubtless not so disinterested, 
as in the case of Hari Chintaman Dikshit 
V. Moro "Lakshman (14) where a widow, 
immediately after her husband’s death 
passed a similar varaspatra which was 
sought to be challenged in a suit of 1881. 
At the same time the malikpatra in this 
case is attested both by Basvantraya and 
Baburao, the eldest of the defendants. It 
was not, therefore, a secret affair, and,under 
the peculiar circumstances, I cannot agree 
with the learned Subordinate Judge that 
Baburao and Basvantraya cannot be pre¬ 
sumed to have known or consented to this 
deed in favour of Ningbasappa. It is also 
undeniable that when Ningbasappa in his 
own name applied for a Succession Certi¬ 
ficate to Chaudhareppa, none of his brothers 
opposed the application. It is difficult, 
at this lapse of time, therefore, to hold that 
the malikpatra was in favour of any one 
else but Ningbasappa alone. Being attest¬ 
ed by two brothers and subsequently 
ratified by the others, it is, in our opinion, 
a correct contention for the plaintiffs that 
it is good in law: Basappa Dodfakirapa v. 
Fakirappa Shenkrappa (15) following Baj^ 
rangi Singh v. Manokarnika Bakhsh Sinah 
(16). 

The last question is in regard to the 
blending of the joint family funds. It 
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has been proved conclusively that Ning- 
basappa, who was the manager of the joint 
Hindu family of himself and his younger 
brothers and their sons in respect of pro- 
peity B, treated properly A in exactly the 
same fashion as the joint family property 
B. In the first place, Ningbasappa had 
not kept any separate accounts of this land 
or of the land A or of their income. Dur¬ 
ing all these years, A is treated in the joint 
family account exactly like B. Its income 

is lumped up in the adhavas along with 
the income of property B, and so is itfl 
expenditure. And, inasmuch as these were 
lands, it would be difficult to obtain fur¬ 
ther evidence of blending than this. It 
would appear that Ningbasappa throughout 
his life lived jointly and died jointly 
with his three brothers. He never had any 
children. Even when he took the deed 
from Sangava in hia own name, the fees of 
registration and stamp for the deed were 
taken from the joint family. The matter 
was treated by one and all as making no 
difference to the younger brothers to whom 
in fact he acted in Zoco parentis until the 
time of his death. Such conduct suffices to 
prove blending in law with ancestral pro¬ 
perty £0 as to alter it from self-acquisition 
into ancestral: Lai Bahadur v. Kanhaiyd 
Lai (17) and RajanikantaPal v. Jagamohan 
Pal (18). It follows, therefore, on these find¬ 
ings, that, on the date of the death of 
Ningbasappa, properties A and B were all 
joint family properties. 

Plaintiff No. 1, Parava, the widow of 
Nii^basappa, has not set up express 
authority to adopt to her deceased hus¬ 
band. In fact, as already stated, her 
adoption of plaintiff No. 2 was pendente 
life about two years after the institution 
V ^ V consent of the co-parceners, 

younger brothers was not obtained. 
The view of the learned Subordinate Judge 
as to the effect of the ruling of Yadao v. 
No-Tnaeo (4) must be held to be erroneous 
on the recent Full Bench decision of this 

JsAvar Dadu v, Gajabai Babaji 
(19) where it was held that Yadao v.Namdeo 


58. 


(U) 11 B. 69; 11 Ind. Jur. 145; 6 Ind. Dec. (n. s.) 


(15) 64 Ind. Gas. 214; 46 B. 292; 23 Bom. L R 1040- 
A. I. R. 1922 Bom. 102. » 

(16) 35 L A. 1; 9 Bom. L. R. 1348; 12 C. W N 74- 
17 M. L. J. 605; 6 0. L. J. 766; 30 A. 1; 5 A. L j l’ 
3 M. L. T. 1; 11 0. O. 78 (P. 0.. ’ ' * 


1 . A. oo; 3 iJom. h. R. 597; 11 C. W. 
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^ 29 I. A. 244 (P. C.). 

73 Ind. Cas. 252; 50 I. A. 173; 25 Bom. L. R. 
6?'^; A. I R. 1923 P. 0. 57; 44 M. L. J. 561; 32 M. U 

^ 515; (1923) M. W. N. 438; 50 0. 

Sol^P®o' 9 O- A A. L. B. 

(19) 96 ind. Cas. 712; 28 Bom. L. R. 782; 50 0.408; 
A. 1. R, 1926 Bom. 435 (F. R.). 
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(4) has not overruled Ramji v. Ghamau 
(20). On the Full Bench decision it follows 
that the adoption of plaintiff No. 2 by 
plaintiff No. 1 gave the latter no rights in 
the joint family property. 

The appeal of defendants Nos. 1, 2, 4, f>, 
and 6, therefore, in my opinion, should be 
allowed, and the cross objections of the 
plaintiffs dismissed with costs throughout 
against the plaintiffs. 

Fawcett, J.—I agree. On the first 
point discussed by my learned brother in 
his judgment, I have only to add that 
their Lordships of the Privy Council in 
Balabux Ladkuram v. Rakhwahai (5) re¬ 
marked at page l^b* that it would be diflB- 
cult to see how an agreement to reunite 
could have been made by or on behalf of 
a minor. The facts in that case were that 
there was a division by adult. brothers, 
and the ruling as to an agreement must 
he taken to refer primarily to such a case. 

In Ramchandra Avadhutrao Patil v. 
TMfkaram Babaji Changula (6) to which I 
was a party, the judgment of the learned 
Chief Justice, no doubt, states as a general 
principle that, if it is proved that there 
has been a breach in the state of union 
amongst the members of a Hindu joint 
family, the law presumes that there has 
been a complete partition both as to parties 
imd property. I am 'satisfied, on further 
consideration, that that states the rule of 
law too widely, and that there is no general 
legal presumption that can be made as 
applicable to every case arising of this kind. 
The remarks in the judgment of the Privy 
Council in the most recent case of Palani 
Ammal v. Muthuvenkatachala Moniagar (13) 
make it quite clear that their Lordships do 
not take the authority of Balabux Ladhu- 
ram v. Rukkmabai (5) as covering a case 
like the'present further than as there stated, 
'vu., that the question whether or not the 
remaining members of the family continued 
joint or separate has to be determined by 
evidence. In the present case, the cir¬ 
cumstances are, I think, all in favour of 
the view that the remaining four minor 
brothers and the father continued to be 
joint. In view of the latest ruling of the 
Privy Council, we are not bound by the con¬ 
trary statement of law in Ramchandra 
Avadhutrao Patil v. Tukaram Babaji Chan- 
gula (6). 

C20) 6 B. 498; 6 Ind. Jur. 587; 3 Ind. Dec. (n. a.) 

787. 
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On the question whether Ningbasappa 
blended the property in Schedule A with 
property in ScheduleiR, I think it is clear 
that there was such a blending. It may, 
no doubt, be open to question whether he 
did so with the intention of abandoning 
his separate interest, but I think that the 
probabilities point to there being such an 
intention, and that this is a case where 
his acts were not due to mere kindness 
or charity. 

Therefore, I agree that the cross objec¬ 
tions fail and that the appeal should 
succeed. I concur in the order proposed 
by my learned brother. 

We are asked by the respondents’ Plead¬ 
er to make some provision for the main¬ 
tenance of plaintiff No. 1. Prior to the 
date of the suit there was an offer on 
behalf of defendant No. I to give her two 
Survey Numbers or a cash payment of 
Rs. 250 a year as stated in Ex. 1/9, and 
defendants’ written statement also men¬ 
tions two rooms in house No. 1 in Schedule 
A as being suitable for her residence. For 
the appellants it is said that this offer is 
sufficient ; for respondent No. 1 it is said 
at least Rs. 750 a year should be provid¬ 
ed. The parties cannot agree. We, there¬ 
fore, direct the lower Court to make the 
necessary inquiry and report to us as to 
what provision should be made for the 
maintenance of plaintiff No. 1 and also 
for her residence, if necessary. The report, 
with any further evidence taken, should 
be remitted to this Court within a period 
of three months from the receip(; of 
papers by the lower Court. The further 
hearing of the appeal, so far as that point 
is concerned, is adjourned. 

Z, K. Appeal allowed: 

Cross-objections disallowed. 


LAHORE HIGH [COURT. 

Second Civil Appeal No. 2123 op 1926. 

January 13, 1927. 

Present;—Mr. Justice Addison. 

HARI RAM— Plaintiff—Appellant 

versus 

8HEO KARN— Defendant—Respondent. 

Registration Act (XVI of 1908), ss. 17, J,9^Partition 
deed, unregistered^Oral evidence of possession, whe¬ 
ther admissible. * 

Where a document embodying tlie terms of a parti¬ 
tion of immoveable property is not admitted in evi- 
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cie'\''o as being unstamped and unregistered, oral 
evidenoi to prove the details of the partition cannot 
be given as the terms of the partition are embodied in 
an inadmissible document. Xovertheless, however, 
the fact whether a jjarty to tli^'d^^ed is in possession of 
certain properly dealt with by the dee<l may be 
proved by oral evidence and the deed may relied 
upon to determine the nature of such possession. 

Second appeal under s. 41 of Act VI of 
19i8 against the judgment of the District 
Judge, Karnal, dated the 19th June, 1926, 
confirming the decree of the Fourth 
Class Subordinate Judge, Kaithal, dated 
the 17th December, 1924. 

Mr. Shamair Chandy for the Appellant. 

Mr. Behari Lai, for the Respondent. 
JUDGMENT. —In execution of a money- 
decree against Kalu Mai and two of his 
sons, Richha Ram and Joti Parshad, the 
decree-holder attached a house and a shop 
alleged by him to belong to the judgment- 
debtors. Hari Ram another son of Kalu Mai 
objected to the attachment and sale of the 
shop and part of the house on the ground 
that he was the owner in possession thereof. 
His objection failed and he instituted a 
regular suit. It was dismissed and his 
appeal was dismissed by the District Judge. 
The second appeal is now before me. 

It was held in the suit, the decree of 
which was under execution, that Hari Ram 
appellant was separate from his father and 
other brothers. The property in dispute 
was originally joint family property. Hari 
Ram’s case is that he received it on parti¬ 
tion, The partition has been established 
but as the document, embodying the parti¬ 
tion, was not admitted in evidence as being 
unstamped and unregistered the District 
Judge held that oral evidence to prove 
the details of the partition could not be 
given as those terms were embodied in an 
inadmissible deed. This proposition is 
correct but it has been held in Sheo Karan 
V. Chiranji Lai (1) which is concerned 
with still another son of Kalu Mai, that the 
fact whether the plaintiff was in posses¬ 
sion of the property in suit or built any 
part of it could be proved by oral evidence 
and that the partition deed could be relied 
upon to determine the nature of that posses¬ 
sion. 

Now the question of possession by Hari 
Ram appellant was considered by the trial 
Court but rejected by the District Judge 
as he was of opinion that no other evidence 
to prove the details of the partition could 

(1 98 Ind. Cas. 940. 


be admitted. I, therefore, accept the appeal, 
and setting aside the order of the District 
Judge, remand the appeal to him to decide 
as to whether the plaintiff was in posses¬ 
sion of the property in dispute or any part 
thereof or constructed any portion of it as 
this could be proved by oral evidence. 
When he has come to a finding on this 
point the partition deed could be relied 
upon to determine the nature of that posses¬ 
sion. The remand is under O. XLI,;::rA 23 
Civil Procedure Code. Parties will bear 
their own costs here. 

2. K. Appeal accepud. 


BOMBAY HIGH COURT. 

Civil Extraokdi.vary Application ’ 

No. 352 OF 1924. 

July 12, 1926. 

Present:—Mr. Justice Fawcett and 
Mr. Justice Madsavkar. 
VALLABBHAI NARANJI— Plaintiff— 

Applic.ant 

VCl'SllS 

CHHOTALAL PURSHOTTAMDAB 

& Co.—D ependanis—Opponents. 

Civil Procedure. Code (Act V of 1908), ss. 22, 2S, 151 
Suit instituted in one of two Courts having jurisdio 
tion—Defendant desiring to obtain transfer of suit-' 
Procedure—Inherent power of Court to direct transfer. 
Where a suit is instituted in one of two Courts both 

of which would have jurisdiction to try the suit ana 

the defendant desires to stop the trial of the; suit 
in the Court in which it is instituted, the proper course 

for him is to make an application to the High Court 

under sub-s. of s. 23 of the Civil Procedure Code 
for an order that the suit should be transferred to the 
other Court which has jurisdiction to try it. Where, 
however, this procedure is not availed of, there is no 
scope for passing an order under s. 151 of the Civil 
Procedure Code directing in the interests of justice, 
that the suit should be tried by the other Court which 
has jurisdiction to try it. [p. 155, col. 2.J 

Application against the order passed by 
the Joint Subordinate Judge, Surat, in Civil 
Suit No. 276 of 1923. 

Mr. Dave (with him Mr. R-J. Thakor), 
for the Applicant. 

Mr. K. V, Patel, for the Opponents. 

JUDGMENT. 

Fawcett, J. —In this case a decree was 
passed at Calcutta against a firm in which 

it was alleged that the plaintiff was a part¬ 
ner. That decree was passed ex parte after 
an order had been made by the Court for 
effecting substituted service upon all the , 
defendants in that suit, and the service 
was effected by posting the summons on 
the outer door of their last place of busi- 
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Iies3 iQ Calc'-itta and duplicates on the 
Notice Board of the court. The plaintitf 
alleges that he was not a partner of this 
firm and brings a suit for a declaration 
that the decree is inoperative, the same 
having been obtained by fraud, and for 
an injunction restraining defendant No 1, 
the plaintitf in the Calcutta suit, from exe¬ 
cuting that decree. 

There is no doubt that there was a 
cause of action for bringing this suit in 
the Court of the Subordinate Judge of 
Surat, inasmuch as the decree has been 
executed by that Court. According to the 
judgment of the Court below, the present 
plaintiff had paid up the amount in Court, 
and defendant No. 1 has received that 
amount after furnishing security in res¬ 
pect of it. Issues were raised whether the 
Court had jurisdiction to hear the suit, 
and whether (apart from the plea of juris¬ 
diction) the plaintiff could and should 
be ordered to institute the suit as against 
defendant No. 1 in Calcutta for the reasons 
alleged in defendant No. I’s written state¬ 
ment. The first of these the Subordinate 
Judge answered in the affirmative. Upon 
the second issue, he has heldathat, in exer¬ 
cise of the powers conferred by a. 151 
of the Code, it was necessary for the ends 
of justice that proceedings in the suit 
should be stayed, on the ground that 
justice was more likely to be done by the 
suit being instituted in Calcutta. 

Against this order of stay, the present ap¬ 
plication has been made. There can be 
no doubt that, if there had been a section 
in the present Civil Procedure Code cor¬ 
responding, to s. 20 of the Code of 1882, 
there would be jurisdiction for the order. 
According to that section, where a suit that 
might be instituted in more than one Court 
was instituted in a Court within the local 
limits of whose jurisdiction the defendant 
or all the defendants did not reside or 
carry on business or personally work for 
gain, the defendants or any defendant might 
obtain an order staying proceedings on 
the-ground that justice was more likely 
to be done by the suit being instituted 
in some other Court. That is a provision 
which would have enabled the Court to 
have passed the order that it has. But 
though the Bill No. 2 of 1907, which under¬ 
lies the present Civil Procedure Code, 
contained a cl. 22 on the lines of this s. 20 
{bqq Gazette of India for 1907, Part V, page 
30), this clause was subsequently dropped 
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by the Select Committee on the Bill as 
unnecessary, because they held that suffici¬ 
ent provision was made for transfer of 
such suits under the succeeding claiisefsee 
Gazette of India, 1908, Part V, page 36). This 
latter clause is now s. ’22 of the present 
Code. And, under sub s. ( 3j of s. 23, this 
Court has jurisdiction to order the transfer 
of a suit to another Court, even though 
that Courtis outside the appellate juris¬ 
diction of this Court [cf. Venkatasa Barocl 
V. Maksudan Das (i)J Section 22, with 
which s. 23 is connected, however, provides 
as follows;— 

“Where a suit may be instituted in any 

one of two or more Courts and is institut¬ 
ed in one of such Courts, any defendant, 
after notice to the other parties, may, at 
the earliest possible opportunity and in 
all cases where issues are settled at or 
before such settlement, apply to have the 
suit transferred to another Court, and the 
Court to which such application is made, 
after considering the objections of the 
other parties (if anyj, shall determine in 
which of the several Courts having jurisdic¬ 
tion the suit shall proceed.” 

That being so, the proper course in this 

case for defendant No. 1 to take, if he 
wanted to stop the suit in the Surat Court, 
was to have applied to this Court under 
8ub-8. (3) of s. 23 for an order that the 
suit should be transferred to the Calcutta 
High Court. That he should have done 
at the earliest possible opportunity, as 
mentioned in s. 22 of the Code. That 
opportunity not having been availed of, it 
is obvious that there is no substantial basis 
for holding, under s. 151 of the Civil Pro¬ 
cedure Code, that it is necessary for the 
ends of justice that proceedings in the 
Surat Court should be stayed. The lower 
Court, no doubt, has followed a preced¬ 
ent of a suit on the Original Side of this 
Court, where a similar stay order was pass¬ 
ed by Marten, J.: Jethabhai Versey d Co. 
V. Amarchand Madhavji dc Co. (2). But 
that was a case where there were very much 
stronger reasons than exist in the present 
case for saying that the suit should have 
been brought in the other Court and notin 
a Bombay Court. And in any case the 
provisions of sub s. (3) of s. 23 were not 
taken into consideration by the learned 

(1) 35 G. 541. 

(2) 82 Ind. Cas. 852; 25 Bom. L. K. 713; A. I. R 1924 
Bom. 90« 




DILSUKH -RAI LiCflAlAN DAS. 


[100 L C. 19^7] 


Jarlj^'e Therefore, in my opinion, there 
is no proper scope for resorting to the 
exceptional provisions of s. 151, and the 
lower Court’s order was made, in my 
opinion, without jurisdiction. 

Accordingly, 1 would allow the applica¬ 
tion, set aside theorder stayingthe suit, and 
direct the lower Court to take the suit up 
again on the current file and dispose of 
it according to law. As neither side brought 
this point of the possibility of transfer to 
the notice of either the Court below or 
this Court, we direct that costs of the ap¬ 
plication be costs in the cause. 
Madgavkar, J.—I agree, 
z. K. Order set aside. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 230 of 1924. 

January 8, 1927. 

Present:—Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Broadway. 

DILSUKH RAI and others—Appellants 

versus 

LACHHMAN das and another— 

Respondents. 

Execution of decree—Duty of execution Court —06- 
jection to terms of decree, whether can 6e entertained. 

A Court executing a decree cannot go behind the 
terms of the decree and must execute it as it stands. 

Where a decree declares the personal liability of a 
judgment-debtor, a Court executing the decree cannot 
entertain the objection that the judgment-debtor is 
not personally liable under the decree. 

Appeal under s. 10 of the Letters Patent 
against the judgment of Mr. Justice Abdul 
Raoof, dated the 21st October, 1924, in 
Civil Appeal No. 1143 of 1923. 

Lala Moot Chand, R. S., for the Appel¬ 
lants. 

Messrs. Parkash Chandra and Shamair 
Chand. for the Respondents. 

JUDGMENT. —This appeal arises out 
of proceedings in execution of a decree 
obtained by Lachhman Das andKanshi Ram 
for the recovery of a certain sum of money 
from the defendants DilsukhRai and others 
and the question for determination is’ 
whether the judgment-debtors are entitled 
to resist the execution of the decree on 
the ground that in pursuance of an agree¬ 
ment arrived at between the parties prior 
to the date of the decree, the judgment- 
debtors were not personally liable for the 
payment of the decretal amount. It appears 
that this was one of the pleas raised by the 


defendants in the suit brought by the 
decree-holders against them, but they did 
not substantiate that plea and absented 
themselves from the Court, with the result 
that an ex parte decree was passed against 
them making them personally liable for the 
debt due to the plaintiffs. 

Now the principle of law is firmly estab¬ 
lished that a Court executing a decree 
cannot go behind the terms of the decree 
and must execute the decree as it stands. 
The learned Counsel for the judgment- 
debtors invites our attention to the judg¬ 
ment of the Madras High Court in Chidam¬ 
baram Cketliar v. Krishna Vathiyar (1) 
in support of the contention that a Court 
executing a decree is competent to deter¬ 
mine the question whether or not the par¬ 
ties had agreed prior to the date of the 
decree that the decree should not be exe¬ 
cuted against the judgment-debtor. This 
view has not been accepted by the Calcutta 
High Court, vide Benode Lai Pakrashi v. 
Brajendra Kumar Saha (2) and Hassan AH 

V. Gauzi AH Mir (3), but it is unnecessary 
to pronounce any opinion as to which of 
the two views is correct, because ,the judg¬ 
ment in Chidambaram Chettiar v. Krishna 
Vathiyar (1) is inapplicable to the present 
case. Here the question is not whether 
the decree should or should not be exe¬ 
cuted but whether the Court should depart 
from the terms of the decree and decline to 
execute it personally against the judgment- 
debtors. This would amount to a variation 
of the terms of the decree and there can 
be no doubt that a Court executing the 
decree has no authority to alter the terms 
of the decree. 

We accordingly accept the appeal and 
setting aside the judgment of the single 
Bench as well as that of the District Judge 
restore that of the Court of first instance. 
The respondents must pay the costs incur¬ 
red by the appellants. 

z- K. Appeal accepted. 


(1) 37 Ind. 0.O8. 836: 40 M. 233; 21 M. L. T. 21; 5 b. 
W 132; (1917) M. W. N. 44; 32 M. L. J. 13. 

(2) 29 C. 810; 6 C. W. N. 833. 

(3) 31 C. 179. 
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MADRAS HIGR COURT. 

Letieus Paten’t Appeal No. 328 of 1926. 

November 17, 1926. 

Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

PERIA KOIL KELVl APPAN GOVINDA 
ilAMV-'^JfA PEDDA JEETAN- 
GARLAVARU —Appellant 

versvs 

KADAMBI DRARMAPURI TIRUVEV- 
GADA KRISHNAMACHARLU 

AND OTHERS — R eSP INDKN'TL 
Lexers Patent (Mjiras), cl. IS—'Judgment'—Order of 
Single Judge of High Cou7*t, staying execution of decj^ee 
pending appeal — Appeal^ whether lies —Cu'i7 Procedure 
Code (Act V of 1908), 0. XLI, r. 5—Stay of execu¬ 
tion—Decree granting injunction, disobedience of— 
Applicatio7i for stay of execution, pinding appeal, whe¬ 
ther maintainable. 

An order of a Single ^Tudge of the High Court stay¬ 
ing execution of a decree of a Mofussil Court pending 
the disposal of an appeal therefrom to the High Court 
is a judgment within the meaning of cl. lo of the 
Letters Patent and an appeal therefrom is maintain¬ 
able under that clause, [p. 158 col. 2, p. 160, col l.J 
(Case-law) considered. 

Sonachalam PUlai v. Kumaravelu Chettiar (6), 
followed. 

Sevak Jei'anchod Bhogilal v. Dakore Temple Coni- 
viittee (1), distinguished. 

Where a def3u.la.it his b3?n disobeying a decree 
for iajunction pisaed against him, he is lut entitled, 
on application ponding an appeal against the decree, to 
have the execution stayed, [p. 159, col. 1J 

L^ittera Pateut Apoeal agaioat the judg¬ 
ment, dated the 7ch October, 1926, of 
Mr. Justice Curgenven, in C. M. P. 
No. 3375of 1926, in A. 8. No. IIJ of 1J26, 
preferred to the High Court against that 
of the Court of the Subordinate Judge, 
Chittoor. in O. 8 No. 23 of 1919. 

facts.—T he plaintiff in 0.3. No. 23 
of 1919, in the Sub-Court, Chittoor, obtain¬ 
ed a decree against the defendants declaring 
that he was the head or cjamin of the 
goshti or fcoagregational worship in the 
temple at Tirupathi and entitled aa such 
to lead in the worship or seva the as¬ 
sembled worshippers who were bound to 
follow his lead and recite the thengxlai 
patram recited by the - plaintiff, namely, 
STisailascL'dayxpatram and restraining the 
defendants (some of whom were Vadagalais) 
from reciting the vadagalai patram, namely, 
Tamanjadaya patram. The Vadagalai de¬ 
fendants tiled an appeal, but continued 
to recite their own vadagalai patram at 
the time of worship in violation of the 
terms of the decree. The plaintiff at a 
late stage objected but on finding his 
attempts at obtaiaing orders under s. 144, 
Orimiaal Procedure. Code, proving futile, 


he applied under 0. XXJ, r. 32, Civil Pro- 
cedure Code, to the Court which paesed 
the decree to commit the disobeyirg de¬ 
fendants for contempt. The defendant 
thereupon applied to the High Court to 
stay execution of the decree pending the 
appeal filed against the decree. The stay 
was granted by His Lordship Mr. Justice 
Curgenven in C. M. P. No. 3375 of iy25 
mainly on the ground that the plaintiff had 
not taken steps for a long time against the 
disobeying defendants. The above Letters 

Patent Appeal was filed against the said 
order 

ariar, 1'. N. Venkata 
Varadachaid Rnd li. (Jopulachaj'if for the 
Appellants. 

Messrs. C. S, Venkatachariar and D. 
Ramaswami Iyengar, for the Respondents 

JUDGMENT. 

Wallace* J, —This appeal is against 
an order of Curgenven, J., in C. M. ?. No. 
3375 of 1926 in which the learned Judge 
directed stay of execution of a decree by 
suspending the injunction which had been 
decreed by the Subordinate Judge of Chit¬ 
toor in 0. S No. 23 of l9l9. 

The respondent took a preliminary objec¬ 
tion that no appeal lies, and we heard a 
good deal of argument on the matter into 
which I do not propose to go at length. 
It cannot be denied that the practice of 
this Court has been to allow a Letters 
Patent Appeal from an order of a Single 
Judge of this Court in matters of stay of 
execution pending the disposal of an appeal 
in the Court. Mr. Venkatachariar, how¬ 
ever, for the respondent contended that the 
pronouncement of the Privy Council in a 
case reported as Sevak Jeranchod Bhogilal 
V. Dakore Temple Committee (1) implies 
that the practice of this Court is not 
justified inlaw. In that case the Judicial 
Committee remarked at the end of their 
judgment, referring to the Letters Patent 
of the Pligh Court of Bombay, that the 
term ‘judgment* in the Letters Patent of 
the High Court means in civil cases a 
decree and not a judgment in the ordi¬ 
nary sense.' The point actually before them 
was the meaning of the word ‘judgment* 
in cl. 39' of the Letters Patent of Bom¬ 
bay But the remark is general and is not 
confined to s. 39. As the language of the 


A. 1. R. 1925 P. 0. 155; L.R. 6 A, (P ’ C . il7- 
JI. W. N. 471; 2 0. AV. N. 555; 4 OL J fiJs- 22 

W. 219; 27 Bom. L, R. 872; 30 0. (s.C), ' 
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L^^tlera Patent of Bombay is the same as 
that in Madras, the remark would equally 
apply to this Court. 

It is essential in order to understand the 
application and the necessity of the remark 
quoted above to state the point at issue in 
that case. Under a temple scheme pre¬ 
scribed by the Privy Council decree, the 
Temple Committee was given power to 
frame rules subject to the sanction of the 
local District Judge and subject to altera¬ 
tions and additions by the High Court. 
The District Judge sanctioned certain rules 
so drawn up and the so-called appeals 
were taken in the High Court, appellants 
also applying under the rules of the scheme 
for modifications by the High Court. The 
High Court did not entertain the latter 
but heard the so-called appeals and after 
the decision granted the appellants leave 
to appeal to the Privy Council. The Privy 
Council held that the orders of the High 
Court on the’appeals were not ‘judgments’ 
within the meaning of s. 39 of the Letters 
Patent and that the High Court had no 
legal authority to deal with the matter at 
all except in so far as it was exercising the 
power conferred on it by the Privy Council 
decree scheme, a matter more in the nature 
of executive or administrative than on 
judicial activity. Hence, as the Privy 
Council held, no appeal lay from the Dis¬ 
trict Judge to the High Court and, there¬ 
fore, no appeal lay from the High Court 
to the Privy Council except on the sole 
ground that the judgment or decree was 
incompetent. Then the remark here relied 
upon follows. 

1 do not read the remark as meaning 
more than that all pronouncements in the 
form of judgements are not judgments 
within the meaning of the Letters Patent 
but only such pronouncements as are of 
the nature of decrees. What the Privy 
Council intends to import by the term 
‘decree’, whether, for example, it is a 
decree as understood under the old Equity 
Law as equivalent to a judgment or whe¬ 
ther it is the Civil Procedure Code defini¬ 
tion of a decree, it does not - say. There 
is, of course, no particular reason why we 
should interpret the Letters Patent by the 
Civil Procedure Code, nor to my mind is 
there any particular reason why we should 
interpret the word ‘deciee’ in the old equity 
sense. If the remark made is, as suggested 
by Mr. Venkatachariar, a reference to the 
old distinction whereby final decisions in. 


actions iti equity cases were known as 
decrees while final decisions in actions in 
common law cases were known as judg¬ 
ments, then the dictum might just as 
easily have been reversed and it might 
have run that the term ‘decree’ in the 
Letters Patent means a judgment. That 
the words 'judgment’and ‘decree’as used 
in the Letters Patent, whether mutually 
interchangeable or not, are not confined to 
final decisions in an action seems* clear 
from the wording of cl. 40 which speaks 
of preliminary or interlocutory judgments, 
decrees, etc. Another Privy Council case 
has been referred to, Tata Iron and Steel 
Co. Ltd. V. Chief Rcrenne Authority, Bovi- 
hay (2) but that does not carry us any 
further, as the Privy Council there held 
in effect that the duties of the High Court 
in the matter before it were merely ad¬ 
visory and not judicial and, therefore, their 
pronouncement was not a judgment. No 
such considerations arise in the present 
case. Until, therefore, the Privy council 
has made more clear that it intended to 
overrule a long series of decisions not only 
in this Court but in the other High Courts, 
I am not prepared to hold that these have 
been overruled. There is no hint in the 
Privy Council decision that they were 
aware that they were overruling a long 
continued practice. Had they intended to 
do sc, I think they would have said so 
in explicit terms. This is the view which 
has been adopted by another Bench of this 
Court in a recent decision in L. P. A. No. 240 
of 1925 with which I respectfully agree. 
The balance of authority in this Court is 
that a Letters Patent Appeal does lie iii 
a case like the present, and later decisions 
have usually been founded on the obiter 
dicta in the Full Bench case in Tuljaram 
Row V. Alagappa Cheitiar ^3) which have 
been regarded as laying down correct law. 
SeeS^'inivasa Iyctigarv. Ramasuami Cheitiar 
(4), .Kulasekara Raicker v. Jagadambal 
Ammil (5_), Sonachalam Pillai v. Kuma^ 

(2) 74 InJ. Cas 4G9; 47 13. 724; 45 M. L. J- 295; 21 
A. h. J. (5To: t>5 Uom. L. li. 1JC8; A. 1. K. 1923 V. C. 
14S; ;923) M. W. N. 80.3; 18 L. W. .372; 9 O. & A. L. K. 
783; 33 L. T. 301; 28 O. W. N. 307; 39 C. L. J. 16; 
50 I. A.212(P. C.). 

(3) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W. N. 694; 
8M. L. T. 453; 21 M. L. J 1. 

(4) 29 Ind. Cas. 846; 39 M. 235; 29 M. L. J. 12; 18 

M: 1j. T. 46. _ 

(5) 50 Ind. Cas. U; 42 M. 352; 36 M. L. 351; 9 L. W 

322; 23 M. L. T, 292 (F. B.). . . 
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Tavelu Chzttiar (6), Babu Salt v. Fiirusho- 
thama Sail {7)^ Kaiiilal Bh oifa V. Balaram 
Parama^ukdois (8), Krishiia Rt:((d>j v. 
Thanichach ila Mudali (9), Savan D'n-iji Bai 
Ani’nal v‘. Raminitha R>^w (Idj, 1"asuf 
Saheh v. Suhbha^i Bibi (il) and Vellanki Yen- 
katachinnayamma Rio -v. Kotagiri Sub- 
hamma Rao (12). The onlj’’ cases to the 
contrary cited before us are Srimintu Raja 
Yarlagidda Dicrgi Prasada Mayadu v. 
Srima7itu Raja Yarlagadda Mallikarjuna 
PrasadaNayadu (13) and Vairavan Chettiar 
V. Ramniathan Chettiar (M) which, without 
any detailed discussion of the point at 
issue, follows Srlmantu Raja Yarlagadda 
Diirga Pi’asada Nayadu v. Sriviantu Raja 
Yarlagadda MalLikarjana Prasada Nayadu 
(13). The late Chief Justice Sir Arnold 
White who was a party to Srimanta 
Raja Yarlagadda Durga Prasada Nayadu 
V, SriTTiantu Raja Yarlagadda Mallilcarjuna 
Prasada Nayadu (13) delivered the leading 
judgment in Tuljaram Row v. Alagappa 
ChUtiar (3) and thus went back upon his 
views in that case. This deprives it of a 
considerable portion of its authority. 

lb is pointed out by the Hon. iMr. Ranga- 
chariar for the appellant that in spite of 
these repeated rulings here and in other 
High Courts to the same effect no restricted 
detinitibn of the word ‘judgment’ was in¬ 
troduced into 3. 15 of the Letters Patent 
when it was amended in 1919, and, what is 
perhaps more significant still, in the recent 
Hetters Patent of the Lahore High Court 
the same language as in the older Letters 
Patents has been adopted—see Gokal Chand 
y. Sanwai Das (15) and Ruldu Singh v. 
SaiOal Sjngh (16). 1 would, therefore, repel 

the technical objection taken. 

(6)'79 lad. Gd3. 10!); -17 M 31G; 46 M. b. J. 133; 
(U)2l) M. W. X. 167; 19 L. VV. 127; A. 1. ii. 1924 Mad. 
597‘ • 

^7) 85 Ind. Gas. 201; 48 M- 700; 20 L. W. 815; 35 
M„L. T. 136; 47 M. L. J. 932; A. L R. 192 > Mad. 167. 

" (8) 68Iiid Gas. 921; 43 M. L. J. 480; 31 M. L. T. 

284; 16 L. W. 603; A.-1. R 1921 Mad. 41. 

(9) 73 Ind. Gas. 1054; 45 M. L. J 153; (1923) M. W. 
N. 611) A I. R 1924 Mad. 90; 47 M. 136. 

(10) 91 Ind. G.is. 563; 49 M L. J- 632. (1925) M. W X. 
785: 22 L. W. 86S: A I R 1926 Mad. 61. 

(11) 86 Ini Gas. 91)D; 21 L. W. 303; (1925) M. \V. 
N:109; 48 M L. J. 395; A. 1. R. 1925 Mad. 443. 

(12; 95 lad Gas. 956; 21 L. W. 310; A. I. R. 1925 

Mad.SSq, . 

(13) 24 M 358. 

(14) 95 Tad. Gas. S03; 14 L. W. 701. 

, (15) 55 In'd. Oae. 933; 1 L. 318; 12 V, \V. R. 1920; 
79P.L. R. .1920;2 L, L. J. 32. 

(16) 67 Ind, Gas. 386; 3 L. 188; A. I.R. 1922 Lah. 


On the merits I think the appellant has 
ago:)d case. ^ The learned Judge has failed, 
in my opinion, to give adequate weight 
to the imp.n-tant fact that prinii farie 
the defendants have been in a stale of 
disobedience to the decree since ever it 
was passed. I do not wish to prejudge the 
proceedings which are now pending against 
them for contempt. Put from their own 
atlidavit paras. 8 and 11 it is clear printi 
■fade that they have never attempted to 
obey the decree and that, even when the 
plaintift' objected, they nevertheless went 
ou in their course of disobedience. Nowit 
is obviously the duty of a party to a 
decree to obey the decree until he has 
had it stayed or set aside in proper 
proceedings, and I am not prepared to 
encourage parties to disobey decrees by 
granting to a prima fade disobedient party 
the very relief which he has been get¬ 
ting illicitly by his own disobedience. He 
disobeys ^ as long as he dare and then 
when he finds the position getting awkward 
and that disobedience cannot succeed any 
longer he comes up for an injunction and 
expects to get it because he has been so 
successful up to date in not obeying the 
decree. The Court would be stultifying 
itself if it granted relief to parties guilty 
of such conduct. 

This alone seems to me sufficient ground 
for a refusal to uphold the decision of 
the learned Judge. I would, therefore, 
reverse his decision and cancel the order 
passed upon the Civil Miscellaneous Peti¬ 
tion and grant the appellant his costs both 
here and ontheCivilMiscellaneous Petition 

Madhavan Nais?, J.— This is an 
appeal against the order of a Single Judge 
of this Court staying the execution of the 
decree in O. S. No. 23 of 1919 on the file of 
the Subordinate Judge’s Court at Chittoor 
pending the disposal of the appeal prefer¬ 
red against that decree. 

A preliminary objection is taken that 
the order appealed against does not amount 
to a ‘judgment’ within the meaning of cl 
15 of tlie Letters Patent and that, therefore* 
an appeal does not lie. It is argued by 
the respondent that there is a conllict of 
decisions in this Court as regards what 
amounts to a ‘judgment’ under cl 15 of 
the Letters Patent, that, therefore, the 
question should be referred to a Full Bench 
and that the decisions of this Court will 
have to be re-considered in the light of 
the recent pronouncement by the Privy 
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Council in Scvjk Jerjnchod Bhogilal v. 
Dalorc Te:nple CommiitLe (1). 

The latest reported deciiaion of this Court 
baariug on this point appears in Sona- 
chilamPiilai v. Kumaravelu Chettiai' (C;. 
In that case following the decision in 
luljaram. Row v. Aiagippx Clitttiar (3;, 
it was held, after an examination of the 
Cise law on the subject, that an order 
of a Single Judge of the High Court 
refusing the stay of execution of a decree 
of a vio;ffasal Court pending the dispo-sal 
of the appeal therefrom to the High Court 
is a ‘judgment' within the meaning of cl. 
15 of Hie Letters Patent and th^it an appeal 
therefrom is rniintaioable under that 
clause. It is conceded that this decision 
would govern the present case. Bat what 
is argued is this, namely, that Tuljaram 
Row V. Alagappa Chtttiar '3) is n-.it 
a direct decision on this point and 
that at the time when Sonachalam Pillai 
V. Kuinaravela Ckettiar (6) was decided 
there was a conllict of decisions on the 
question under consideration and that, 
therefore, the learned Judges in Sonachi,- 
lam Pi'lai v Kumaravelu Ckettiar (G) 
should have referred the question to a 
Full Bench; and they not having done so, 
we are now asked to make the reference. 

The respondent relies upon two decisions 
of this CoMTi^ Sriruantu Raja Yarlagadda 
Durga Prasada Nayadu V, Srimnitu Raja 
Yarlagadda Mallikarjuna Prasada Nayadu 
(13) and Vairavan Ckettiar v. Ramanatkan 
Ckettiar (14) in support of his argument 
that an order of a Single Judge of the 
High. Court refusing stay of execution or 
allowing it does not amount to a ‘judgment' 
within the meaning of cl. 15 of the Letters 
Patent. The decision in Vairavan Ckettiar 
V. Ramanatkan Clie(£iar (14) simply fol¬ 
lows the decision in Srimavtu Raja 
Yarlagadda Durga Prasada Nayadu v. 
Srimantu Raja Yarlagadda Mallikarjuna 
Prasada Nayadu (13) and does not contain 
any discussion on the point at issue. The 
decision in Srimantu Raja Yarlagadda 
Durga Prasada Nayadu v, Srimantu Raja 
Yarlagadda Mallikarjuna Prasada Nayadu 
(13) supports the respondent as it states 
that an order made by a Single Judge re¬ 
fusing stay of execution is not a ‘judgment' 
within the meanihg of cl. 15 and no appeal 
lies therefrom. But this decision was 
considered by the Full Bench in Tuljaram 
How V. A^gappa Ckettiar (3), No doubt, 

tbo questioA referred tP the Full Bench 


ia Taljarayn Row v. Alagippa Ckettiar (S) 
w IS whether an order of a Single Judge on 
the Original Side refusing to frame an issue 
which id asked for by one of the parties is 
a j idgrnent within the meaning of cl. 15 
of the Letters Patent acd is appealable; 
btit the mea.aing of the term ‘judgment’ 
was elaborately consivlered in that case by 
the learned Chief Justice and Krishnaswami 
Iyer, J. Both of them held that in the 
pirticular case bjforethem, there was no 
appeal. Ayling, J., contended himself by 
saying that he agreed that the answer to 
the question referred should be in the 
nega:iv8. I do not think it is necessary 
for the purposes of this case to refer to 
the discussion of the meaning of the term 
‘judgment' contained in that decision. I 
am prepared to accept the meaning pnt 
up.jn that term by the learned Chief 
Justice. In explaining its meaning the 
learned Chief Justice refers to various 
interlocutory orders which, in his opinion, 
woul 1 amount to judgments within the 
meaning of cl. 15 and one of such instances 
is an order refusing stay of execution. He 
states that he should be prepared to hold 
that an appeal lay from such an order. H® 
notes that a contrary view on this ques¬ 
tion was taken in Srimantu Rija Yarlu* 
gadda Durga Prisada Nayadu v. Srlrmnlu 
Rija Yarlagadda Mallikarjuna Prasada 
Nayadu (13; to which he himself was a 
party bathe resiled from it in this deci¬ 
sion. As the point for determination itt 
Tuljaram Row v. Alagappa Ckettiar (3) was 
whether an appeal lies from an order of 

a Judge of the Original Side declining to 

frame an issue which was asked for by 
one of the parties to the suit, the opinioa 
on the question whether an appeal lies 
from an order refusing stay of execution 

is, no doubt, an obiter dictum; but in view 
of the elaborate discussion of the queatioiii 
I think we should follow it. 

It would be hardly right to confin© 
Tuljaram Row Alagappa Ckettiar {S) to- 
the question therein decided. In fact, in. 
this Court the decision in Tuljaram Rov) 
v. Alagippa Ckettiar (3) has been general" 
ly considered as affording a general test 

as to what amounts to a “judgment" with¬ 
in the meaning of cl. 15 of the Lelterfr 
Patent. Applying the test contained in 

it, the learned Judges in Srinivasa Iyengar 

V. Ramaswami Ckettiar (4) held that the 
order of a Single Judge of the High Court 
rejecting a petitioa to send for the record* 
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and to revise the judgment of the lower 
Court exercising small cause jurisdiction is 
judgment within the meaning of cl. 15 ofithe 
Letters Patent and is, therefore, appealable. 
Following the same decision it was held in 
Kulasekara Naicker v. Jagadambal Ainmal 
(5) that an order as to costs passed by a 
Judge of the High Court in the exercise 
of his original jurisdiction is not the less 
a judgment within the meaning of cl. 15 
of the Letters Patent because it relates 
to costs only. Two Full Bench decisions 
have thus treated the decision in Tuljaram 
Row v. Alagappa Chettiar (3) as binding 
on matters not directly dealt with by it. 
Various Benches of this Court have also 
applied the decision in Tuljaram Row v. 
Alagappa Chettiar (3) in determining the 
applicability of various interlocutory orders 
passed by Single Judges of this Court [see 
Konalal Bhoya v. Balaram Paramasukdoss 

(8) , Krishna Reddy v. Thanickachela Mudali 

(9) , Yusaf Sahib v. SuhhanBibiiii)^ Vellanki 
Venkatachinnayamma Rao v. Kotagiri Sub- 
hamma Rao (12) and Baba Sah v. Purusho- 
thama Sah (7)]. I have already referred to the 
decision in Sonachalam Pillai v. Kumara- 
vein Chettiar (6) which is a direct deci¬ 
sion on the present question as it relates to 
the appealability of an order passed by a 
Single Judge of this Court refusing stay of 
execution. In view of this large volume of 

'> authority in this Court, I must hold that 
.the decision in Srimantu Raja Yarlagadda 
Durga Prasad Nayadu v. Srimantu Raja 
Yarlagadda Mallikarjuna Prasad Nayadu 
(13) is no longer good law and that the 
decision in Vairavan Chattiar v. Rama- 
nathan Chettiar (14) which simply follows it 
without discussing the question cannot be 
accepted as an authority. In the state of 
authorities, I do not think there is any 
necessity now to refer the question, before 
us to a Pull Bench. So far a^ I can speak 
from experience, I may state that the prac¬ 
tice in this Court ever since [Tuljarama Row 
V. Alagappa Chettiar (3y] has always been to 
allow appeals against orders like the one 
before us. It may also be mentioned that 
the decision in Tuljaram Row v. Alagappa 
Chettiar (3) has been followed in the 
'Lahore High Court [See Gokal Chand v. 
Sanwal Das (15) and Ruldu Singh v. Sawal 
fSingf/i (16)]. 

The next question for consideration is 

" Whether the meaning of the term "judg- 
ment" in cl. i5 of the Letters Patent as 
explained in Tuljaravl Row v. Alagappa 

11 


IGl 


Chettiar (3) should be re-considered in view 
of the pronouncement of the Privy Council 
m Sevak Jeranchod Bhogilal v. Dakore 
Icmple Committee (1). The facts of this 
case are brieJiy these: the J*rivy Council 
sanctioned a scheme of management for a 
certain temple in Ahmedabad. The scheme 
empowered the Committee of the temple to 
Irame rules for its management,etc., subject 

AI sanction of the District Judge of 
Ahmedabad and it was provided that the 
scheme may be altered or modified by the 
High Court of Bombay. The Temple Com¬ 
mittee drew up certain rules which with 
^me modifications were sanctioned by the 
District Judge. Appeals were preferred 
against the order of the District Judge to 
the High Court and applications were also 

made to the High Court for 
modification of the scheme. The High 
Court did not make any order on the 
applications but gave judgments on the 
appeals varying the order of the District 
Judge by amending the rules in certain 
^spects. From the judgments of the 
High Court an appeal was filed to the 
Privy Council under cl. 3y of the Letters 
Patent of the Bombay High Court. After 
pointing out that appeals to the High Court 
did not lie and that the High Court had 
original powers under cl. 20 of the scheme 
for altering or modifying the rules which it 
did not exercise but which it might still 
exercise upon a proper application, their 
Lordships of the Privy Council state as fol¬ 
lows:—“There was no right of appeal to His 
Majesty in Council from the judgments of 
the High Court of the llth of April 1919 
and the 22nd September, 1919, or from any 
decrees which were drawn up, except on 
the sole ground that the judgments or 
decrees were incompetent. Tlie term 
judgment’ m the Letters Patent of the 
High Court means in civil cases a decree 
and not a judgment in the ordinary sense " 
It 18 this last sentence that is relied uDon 
by Mr. Veakatachariar in support of hU 
argument that the opinion of the Hisrh 
Coartm Tuljaram Row v. Alagappi Chet^ 

I'hL if revised. It is contended 

that If the judgment of the High Court 
m the case before the Privy Council inter- 
fering with the scheme does not con^e 
within he meaning of the term as used“a 
the Letters Patent, then the order refusinc 
stay of execution or allowing it cannot 

does not amomjt to a decree, 
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observed that though the opinion is general¬ 
ly staled, the appeal in that particular 
case was under cl. 3y of the Letters Patent 
and not under cl. 15. Their Lordships do 
not explain in what sense the term ‘decree’ 
is used in that sentence. Whether the 
term should be given the same meaning 
that is given to it by the Civil Procedure 
Code or whether it is used as understood 
in the old Equity Law according to which, 
as contended for by Mr. Venkatachariar, 
final decisions in equity cases were known 
as decrees is not at all clear. Section 40 
of the Letters Patent shows that the words 
‘judgment’ and* “decree" are not limited 
to final decisions because it refers to pre¬ 
liminary or interlocutory judgments, etc., 
The decisions in TuljaramRowy. Alagappa 
Chettiar (3) and other cases were in exist¬ 
ence when the Letters Patent was amended 
in 1919 and still the Legislature did not 
interfere with the term‘judgment’by giving 
it a limited definition. In the recent Letters 
Patent of the Lahore High Court the same 
language as in the older Letters Patent 
appears. Another case referred to, viz.^ Tata 
Iron and Steel Co., Ltd. v. Chief Revenue 
Authority, Bombay (2;, does not give much 
help in deciding this matter. In that case 
it was held that the decision of the High 
Court upon a case stated and referred to it by 
the Chief Revenue Authority under a. 51 of 
the Income Tax Act was merely advisory 
and not judicial. In these circumstances, 
it is difficult to hold that by the pronounce¬ 
ment referred to their Lordships of the 
Privy Council have overruled the long 
current of authorities in this and in other 
Courts bearing on the question; at any rate, 
until the doubt is removed by a clearer 
pronouncement, the contention that the 
decisions referred to have been overruled 
cannot be accepted. A similar conclusion 
was reached by another Bench of this Court 
in L. P. A. No. 240 of 1925. For these 
reasons the preliminary objection raised by 
the respondent must be overruled. 

On the merits, I agree with my learned 
brother that the decision of the learned 
Judge should be reversed with costs here 
and on the Civil Miscellaneous Petition. 

V. N. V, Appeal allowed. 
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LAHORE HIGH COURT. 

MlSCfiLLANEOUS FiRST ClVlL APPEAL No. 1314 

CF 1926. 

November 8, 1926. 

Present : —Mr. Justice Martineau. 

B. TELU RAM— Applicant — Appellant 

X^CVSUS 

B. BADRI NATH AND others — Resfondbnt8. 

Will—Disposing state of mind — Practice—Prohatt 
appeal—Necessaj'y parties. 

To prove that at the time of the execution of a Will 
the testator was in a disposing state of mind it is 
enough to show that his mental faculties were not 
impaired and that he knew what he was doing; it is 
not necessary to show that he was capable of ap¬ 
preciating the claims of those who were excluded by 
the Will from participation in the property where the 
Will is not an unnatural one. [p. 163, col. 2.] 

Prag Devi v. Nathu Mai (1) and Indar Narain 
V. Onkar Lal{2), distinguished. 

All the relations whose names are given in an apph* 
cation for Probate are not parties to the proceedingSi’as 
the law does not require notice to them and are not, 

therefore, necessary parties to a Probate appeal, [p* 
162, col. 2.] 

First Miscellaneous appeal, under s. 86 of 
Act V of ItiSl, from the order of the District 
Judge, Karnal, dated the 8th February, 1926. 

Mr. Mufcand Lai Puri, for the Appellant. 

Mr. Parkash Chandra, for Mr. ShauaiT 
Chand, for the Respondents. 

JUDGMENT.— This is an appeal from 
an order of the District Judge of Karnal 
dismissing an application for Probate of 
a Will purporting to have been made by 
Musammat Bhagirthi, who was the sister 
of the appellant Telu Ram. 

A preliminary objection is raised by the 
Counsel for the respondents that the appeal 
has not been properly framed on the 
ground that one of the respondents died 
before the institution of these proceedings 
and that two persons who were parties 
in the Court below have not been implead¬ 
ed as respondents. There is, however, 
no force in this objection. Relations whose 
names are given in the application fo^ 
Probate are not parties to the proceedings* 
as the law does not require notice to be 
given to them. The only necessary respond¬ 
ents in this appeal are the two caveators 
and they have been impleaded. The pre** 
liminary objection is, therefore, overruled. 

The Will was written on the 20th Octo¬ 
ber, 1923, six days before the death oi 
Bhagirathi. It was written by a petition- 
writer, Sansar Chand, and he and four oi 
the attesting witnesses (P. Ws. Nos. 2 to 5; 
have deposed that Bhagirathi executed the 
Will in their presence, her thumb-iD®{* 
being taken on it, and that she wM ia 
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her proper senses and understood what 
she was doing. The Will also bears the 
attestation of Dr. Rahinat Ali, Assistant 
Surgeon of Karnal, who, although he was 
not present at the time of its execution, 
has stated that he visited Musayninat 
Bhagirathi later in the day and that she 
answered his questions properly and un¬ 
derstood what she was doing, and he wrote 
a certificate on the back of the Will as to 
her being of sound mind. 

- It does not appear to me that any seri¬ 
ous objection can be taken to the attest¬ 
ing witnesses, whom the learned District 
Judge considered to be men either of no 
position or under the influence of the appel¬ 
lant. Plaintiff’s witness No. 2 is a pan seller 
who appears to have no connection with 
the appellant. He was a next-door neigh¬ 
bour who would naturally hare been called 
to witness the execution of the Will. Plaint¬ 
iff’s witnesses Nos. 3 and 4 are merchants 
, and P. W. No. 5 is a Alahajan. The only 
objection urged with reference to them is 
that they supply articles to the District 
Board of which the appellant is the Secre¬ 
tary. This is hardly a sufficient reason 
for rejecting their evidence. The writer 
of the Will, Sansar Chand, P. W. No. 1, 
appears to be quite disinterested. 

The evidence for the respondents is only 
that of three witnesses who say that 
they saw Musammat Bhagirathi uncon¬ 
scious or not in her proper senses five or 
six days before her death. Such evidence 
is of no value. 

It is urged for the respondents, that if 
the Will had been duly executed by Mu- 
sammat Bhagirathi. she would have signed 
it as she knew how to write. The reason 
given by the appellant for her thumb- 
mark and not her signature being taken 
was that she was ill and her hand was 
shaky, while some of the witnesses stated 
that her hand did not shake and she was 
not asked to sign the Will. This discre¬ 
pancy does appear to be important as it 
would not have been noticeable whether 
Musammat Bhagirathi had a shaky hand 
unless she actually tried to sign her name. 

Probably it was because her ordinary hand¬ 
writing was shaky and she could sign her 
name only with, difficulty that her thumb- 
mark was taken instead of her signature. 

The testatrix was, no doubt, as stated by 
*the learned District Judge, in a poor 
Rlate of health, but the evidence shows 
jbat her mental faculties were not injpair- 
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ed, and that she knew what she was 
doing. It is contended for the respondents 
that this is not enough and that it was 
necessary for the appellant to ishow that 
the testatrix was capable of appreciating 
the claims of those persons who were ex¬ 
cluded by the Will from participation in 
the property. There might have been some 
force in the argument if the Will had 
been an unnatural one, but that is not the 
case. Musammat Bhagirathi had been 
living with her brother for many years 
since her husband’s death so that it was 
perfectly natural for her to wish to 
leave her property to him. The caveators, 
on the other hand, had no claim on her. 
One of them namely, Badri Nath, was her 
husband’s second cousin, and the other 
Jadu Sarup was her husband’s brother’s 
maternal grandson. Moreover, the test¬ 
atrix did not ignore the existence of Jadu 
Sarup, as she made a suggestion in the 
Will that Telu Ram might give Rs. 500 
on the occasion of the marriage of Jadu 
Sarup or his sister. Prag Devi v. Natku 
Mai (1), which has been cited by the learned 
Counsel for the respondents, was a case 
of a Will made in favour of nephews to 
the exclusion of a daughter, who was the 
natural heir, and another case cited, 
namely, Indar Narain v. Onkar Lai (2_) was 
one in which a lady had left all her property 
to a child whom she had adopted a few days 
before her death, land whom she had no 
reason to favour to the prejudice of the 
heirs. Those oases are clearly distinguish¬ 
able from the present one. 

In Jagrani Koer v. Durga Parshad (3) 
their Lordships of the Privy Council held 
that in the case of a Will, reasonable, 
natural and proper in its terms, it was not 
in accordance with sound rules of con¬ 
struction to apply to it those canons 
which demand rigorous scrutiny of docu¬ 
ments of which the opposite can be said, 
namely, that they are unnatural, unreason*^ 
able, or tinged with impropriety. The 
Will in the present case was a perfectly 
natural and proper one, and I find on the 
evidence that it is proved to have been 
duly executed by Musammat Bhagirathi. 

(1) 92 Ind. Caa. 183; 7 L. L. J. 230 

(2) 10 lad. Cas. 130: 141 P. L. R igip 20 P R 
1912; 233 P. W.R. 19lf. 

(3; 22 Ind. Oas. 103; 3fl A. 93; 16 0. 0 .386 V> A 
h. J. 125; 26 M. L. T. 153; 15 M. h T l‘>5 miA m 
W. N. 137; 19 0. L. J. 165; 18 (J. W N 5">l- 'ifi m 
h. R, 111; 1 0. h. J. 57; 411, A. 76^:0^ 
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No executor was appointed by the Will, so 
that the appellant is entitled, not to Pro¬ 
bate, but to Letters of Administration with 
a copy of the Will annexed. 

1 accept the appeal and reverse the 
order of the lower Court, grant to the ap¬ 
pellant Letters of Administration, with a 
copy of the Will annexed. The respond¬ 
ents, Badri Nath and Jadu Sarup, will pay 
the appellant’s costs in both Courts. 

L. Appeal accepted. 

A. N. A. 
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taking possession of his share of the 
house. It was further ordered that the 
plaintiff should deliver to defendant cer¬ 
tain portions of the superstructure of the 
house. On the 23rd October, 1925, the 
plaintiff made a fresh application for exe¬ 
cution and the trial Court held that it 
was barred by time. On appeal the learn¬ 
ed District Judge came to the conclusion 
that the time began to run from the 8th 
of January, 1923, or from the 26th Novem¬ 
ber, 1922, on which date the plaintiff had 
made an application during the execution 
proceedings. I am of opinion that the 
view taken by the lower Appellate Court 
is correct. The decree having been modi¬ 
fied by order dated the 8th January, 
1923, the application made for execution 
thereof on the 23rd October, 1925, was 
within time. Further, the parties being 
brothers and being in joint possession of 
the house neither can be precluded by 
lapse of time from taking possession of his 
share thereof. 

I, therefore, dismiss the appeal with costs. 
R. L. Appeal dismissed. 


LAHORE HIGH COURT, 

Miscellaneous Second Civil Appeal 
No. 1980 OF 1926. 

December 22,1926. 

Present : —Mr. Justice Zafar Ali. 

PAREM CHAND— Judgaient-Debtor— 

Appellant 

versus 

BUDHA —Decree-Holder—Respondent. 

^ Limitation Act {IX of 1908), Sck. I, Art. 182—Parti- 
tion decree modified in partition pi^ocetdinos^LiTni^ 
tation for execution, starting point of. 

When a decree in a partition suit is modified in the 
course of subsequent proceedings, the limitation for 
Its execution begins to run not from the date of the 

original decree but from the date on which the decree 
18 modified. 

Miscellaneous second appeal from the 

order of the Additional Judge, Gujranwala, 

at Sialkot, dated the 5th May, 1926, ravers* 

that of the Subordinate Judge, Second 

01ms, Gujrat, dated the 11th December. 
1925. 

Mr. Jagan Nath Malhotraj for the Appel¬ 
lant. 

Mr. Badar-ud-Din Qureshi, for the Re¬ 
spondent. 

JUDGMENT •—In this case the only 
question for determination is whether 
the decree-holder-respondent’s application 
dated the 23rd October, 1925, for execution 
of the decree passed in his favour for pos¬ 
session of his half share in a house by 
partition was barred by limitation or not. 
It- appears that a preliminary decree for 
partition was passed on the 7ih July, 1921, 
and " a commission was subsequently 
issued for dividing the property between 
the parties. They are joint owners of 
the house, and are brothers. In the course 
of the proceedings for partition the Court 
ordered on the 8th January, iJ23, that 
the plaintiff should pay Rs. 100 to his 
prother as a condition^ precedent to his 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 74 OP 1925. 

January 4, 1927. 

Present :—Sir Shadi Lai, Kt., 

Chief Justice, and Mr. Justice Broadway. 

Mbssks. TOHAR MAL-UTTAM 
CHAND THROUGH UTTAM CHAND 
—Plaintiffs—Appellants 

versus 

JAMES FINLEY AND Co., Ltd., 

AMRITSAR, THROUGH the MANAGER 
OF THE COMPANY— Defendants — 

Respondents. 

_ Civil Procedure Code {Act V of ■ 1903), 8. 30 (c)— 
Suit to set aside decree—xTurisdiction of Court within 
whose limits decree is attempted to be executed. 

A Court has jurisdiction to entertain a suit to set 
aside a decree, if the decree is attempted to be put 
into execution within the territorial limits of the juris¬ 
diction of such Court, 

Letters Patent Appeal from the judg¬ 
ment of Mr. Justice Abdul Raoof, dated 
the 11th February, 1925, (passed in Civil 
Appeal No. 841 of 1924). affirming that of 
the Senior Subordinate Judge, Amritsafi 
dated the 6th March. 1924. 

Lala Badri Das, R. B., for the Appel¬ 
lants, 
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Mr. Tek Chanda for the Respondents. 

JUDGMENT. —The question of law 
raised in this appeal is concluded by the 
juderment of a Division Bench of this Court 
in Jawahar Singh v. Sassoon and Co. (1). 
It is laid down in that judgment that a 
Court has jurisdiction to entertain a suit 
to set aside a decree, if the decree is put 
into execution within the territorial limits 
of the jurisdiction of that Court. This 
requirement of the law has been satisfied 
in the present case and the Senior Subor¬ 
dinate Judge at Amritsar was consequent¬ 
ly competent to hear and determine the 
suit. We accordingly accept the appeal 
and setting aside the judgment of the 
Single Judge as well as that of the Subor¬ 
dinate Judge we remit the case to the 
latter and direct him to determine it on 
the merits. We leave the parties to bear 
their own costs in the High Court. 

z. K. Appeal accepted. 

(1) 94 Ind. Cas. 377; 7 L. 61; A. I. R. 1926 Lah. 277; 
27 P. L. R. 517. 


MADRAS HIGH COURT, 

Civil RBvisio.y Petition No. 789 of 1923. 

September 21, 1926. 

Present: —Mr. Justice Jackson. 

DORADLA SUBBAYYA SETTY and 
ANOTHER—Plaintiffs—Petitioners 

versus 

ALAPATI SYAMALADOSS and othbrs 

—Defendants—Respondents. 

Civil Procedure Code {Act V of lOOS), s. 152—Suit for 
money —Compromise providing for charge—Decree 
deliberately making no provision for charge—Change 
of law—Amendment of decree, so as to include provi¬ 
sion as to charge, whether permissible. 

In a suit for money filed in 1907, the parties 
entered into a compromise by which the defendant 
agreed to pay a certain sum of money to the plaintiff 
creating a charge therefor on certain immoveable pro- 
peHies. After deliberate and due consideration of 
the law as then understood, the Court, in drawing up 
the decree, omitted the provision creating a charge. 
In 1922, when Ihe law on the subject had become 
solidified an application was made under s. 152. Civil 
Procedure Code, to amend the decree so as to include 
the provision for charge: 

Held, that the application could not be granted. 

Petition, under s. 115 of Act V of 190S, 
praying the High Court to revise an order 
of the Court of the District Munsif, 
Onflrole, dated the 9th January, 1923, in 
0. M. P. No. 266 of 1922, iq O. S. No. 922 
of 1907. 
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FACTS.— Tu 0. S. No. 922 of 1907 od 
the file of the District Munsif, Ongole, which 
was a suit for money, the parties entered 
into a compromise by which the defend¬ 
ant agreed to pay certain sum of money 
to the defendant making it at the same 
time a charge upon certain immoveable 
properties belonging to him. A decree 
followed under s. 375 of the Civil Pro¬ 
cedure Code of 1882 in terms of the com¬ 
promise but no express provision was made 
therein creating a charge as grave doubts 
then existed as to whether such a provision, 
could be included in a decree relating to 
a suit for money. An application was 
made nearly 15 years after the date of the 
decree to amend it so as to include a pro¬ 
vision creating a charge. The District 
Munsif dismissed the anplication. A Civil 

Revision Petition was filed against the said 
order. 

Mr. N. Viswanatha Iyer, for the Peti¬ 
tioners 

Mr. Ch. Raghava Rao, for the Respond¬ 
ents 

JUDGMENT. —The order of the Dis¬ 
trict Munsif sought to be reversed is correct. 
When the decree was passed, it was not 

certain whether a compromise decree could 

extend beyond the subject-matter of the 
suit [Muthu Vijaya Raghunath Udayana 
Tevar v. Thandavaraya Tamabiran (1) and 
Natesan Chetty V. Vengu Naehiar (2)] and 
the decree in its present form was, no doubt 
drawn up deliberately after due considera¬ 
tion of law. That opinion on the question 
has now solidified [Ramaswami Nayadu 
V. Subharaya Thevar (3)] is no reason for 
amending the decree at this late date. 

The petition is dismissed with costs. 

V. N. V. Petition dismissed. 

(1) 22 M. 214; 8 lad. Dec. Tn. s.) 15.3. 

(2> 3 lad. Oas. 701; 33 M. 102; 6 M. L. T. 313; 20 M. 

L. J. 20. 

(3) 88 Ind. Oas. 648: 49 L. J. 490; ('1925) M \V 
N. 525; A.I.R.19!5Mad.ll01. 'v. 


LAHORE HIGH COURT. 

Sboond Civil Appeal No. 2324 op 1926. 1 

January 18, 1927. 

Present .-—Mr. Justice Addison 
GANGA RAM AND another—Plaintiffs—■ 

Appellants 

versus 

RAM SUKH and others—Defendants__ 

Respondents. 

Punjab Tenancy Act (XVI of 1887), as, 77 (S) (d), 
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l86 KALU V. 

loo ?.?)—5uit for declaration of occupancy rights^ 
High Coun's power to order registration of a civil 
decree in a Revenue Court. 

A suit for a declaration that the plaintiffs are occu¬ 
pancy tenants of a particular land is exclusively 
cognizable by a Revenue Court. 

"'A'here a suit exclusively cognizable by a Revenue 
Court has been decided by a Civil Court, if no pre¬ 
judice has been caused thereby, it is competent to 
the High Court in second appeal to set aside the decree 
of the lower Appellate Court and to order that the 
decree of the TrialJudge be registered in a Revenue 
Court and that the memorandum of appeal in the 
lower Appellate Court be returned for presentation to 
a Revenue Court of competent jurisdiction. 

Second appeal from the decree of the 
District Judge» Ferozepore, dated the 18th 
June, 1926, modifying that of the Sub-Judge, 
Fourth Class, Fazilka, District Ferozepore, 
dated the Ist December, 1925. 

Mr. Fakir Chand, for the Appellants. 

Mr. D. C. Rain, for Messrs.- MaTiohar Lai 
and Duni Chand, for tbe Respondents. 

JUDGMENT. —This was a suit for a 
declaration that the plaintiffs were occu¬ 
pancy tenants of 40 bighas, 2 biswas of land. 
The suit was dismissed with costs by the 
Subordinate Judge, Fourth Class, Fazilka. 

On appeal the learned District Judge held 

that the plaintiffs were occupancy tenants 
of 11 highas 6 biswas and granted them a 
declaration to that effect. Against the 
decision of the District Judge both sides 
have appealed to this Court. 

It was admitted by Counsel on both sides 
that this was a suit by tenants to establish 
a claim to a right of occupancy, that it 
fell within s. 77 (3), Second Group, (d) of 
the Tenancy Act. It was cognizable by a 
Revenue Court only. In these circumstances, 
I accept the appeals holding that the suit 
was cognizable by a Revenue Court and 
setting aside the appellate order of the 
District Judge under s. lOU of the Punjab 
Tenancy Act, I order that the decree of 
the Subordinate Judge, Fourth Class, be 
registered in the Court of the Assistant 
Collector, First Grade, Ferozepore District, 
in my opinion, there has been no pre¬ 
judice caused by his trying the suit. I 
further direct that the memorandum of 
appeal presented to the District Judge 
shall be returned to the appellants there 
in order lobe presented to the Collector 
of the Ferozepore District who should en¬ 
tertain and hear the appeal. There will 
be no order as to costa in this Court or in 
the Court of the District Judge. 

■ Order accordingly. 


SADHA SIKGH, [lOO I. 0. 1957] 

LAHORE HIGH COURT. 

Second Civil Appeal No. 21t)l of 1926. 

January 5, 1927. 

Present: Justice Addison. 

KALU AND OTHERS—DEPENDANTS— 

Appellants 

SADHA SINGH— Plaintiff— 

Respondent. 

Suifs Valuation Act (VII of 1SS7), s. 11—Under¬ 
valuation of suit — Appeal — Objection, absence of^ 
c^ect of — Appeal, second—Objection to valuation, whe¬ 
ther can be taken. 

A suit for an injunction was valued at Rs. 100 for 
the purpose of jurisdiction. The suit was dismissed 
by the^ trial Court and the plaintiff presented an 
appeal in the Court of the Senior Sub-Judge. No objec¬ 
tion was taken by the defendant to the valuation of 
the suit or the appeal and the Appellate Court decreed 
the plaintiff s suit. In second appeal the defendant 
objected that as the rules required that a suit for an 
injunction should be valued at more than Rs. 100, the 
Senior Sub-Judge had no jurisdiction to hear the 
appeal: 

Held, that s. 11 of the Suits Valuation Act which, 
governed all cases of erroneous valuation was appli¬ 
cable to the case and that the defendant having failed 
to object to the jurisdiction of the Senior Sub-Judge 
to hear the appeal, he could not be allowed to raise 
the objection in second appeal. 

Second appeal from the decree of the 
Senior Sub-Judge, Ferozepore, dated the 
6th July, 1926, reversing that of the Sub- 
Judge, Third Class, Ferozepore, dated the 
17th February, 1926. 

Mr. L. C. ii/e/im, for the A ppellants. 

Mr. Vasdeo Kumaria for Mr. Fakir Chand, 
for the Respondent. 

JUDGMENT.—Tbe plaintiff sued the 

defendants for an injunction restraining 
them from interfering with his building 
of a wall. The plaintiff valued his suit 
^ Rs. lOU for purposes of jurisdiction. 
His suit was dismissed and the plaintiff 
then presented an appeal in the Court of 
the Senior Sub-Judge, the appeal was also 
valued at Rs. 100. The Senior Sub Judge 
heard the appeal without objection and 
accepted^ it granting the plaintiff a decree 
in certain terms. Against this decision 
this second appeal has been admitted. 

The first ground of appeal is that accord¬ 
ing to the rules suits for injunctions 
should be valued at over Rs. 100 and, 
therefore, the appeal lay not in the Court 
of the Senior Sub-Judge but in the Court 
of the District Judge. There is no force, 
however, in this contention because as 
held in the case of Sardar Khan v. Aisha 
Bibi (1) s. 11 of the Suits Valuation Act 

(11 88 Ind. Cas. 72; 6 L. 105; A. I. R. 1925 Lah. 290 

(F- B.). 
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governs all cases of erroneous valuation. 
This means that as the appellant before me 
aid not object to the jurisdiction of the 
benior Sub-Judge, he cannot now be allow¬ 
ed to raise it. 

The rest of this second appeal is barred 
by clear finding of fact arrived at on evi¬ 
dence by the lower Appellate Court. 
Nothing has been said before me which 
would show that the lower Appellate Court 
erred in any way which would give rise 
to a second appeal. 

The appeal is, therefore, dismissed with 
costs. 

K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1560 

OF 1924. 

November 22, 1926. 

Present: —Mr. Justice Duval and 
Mr. Justice Mitter. 

ADHAR CHANDRA DEY — Defendant 

No. 3—Appellant 

V&VStiS 

BIPIN CHANDRA DEY and another— 
Plaintiffs—Respondents. 

Landlord and tenant-^HoTnestead tenancy — Trans^ 
/er, right of — Custom — Abandonment — Landlord's 
right to take possession. 

A tenancy of homestead land created for the pur¬ 
pose of habitation which is in the nature of a village 
service tenure is not governed by the provisions of 
the Bengal Tenancy Act or of the Transfer of Pro¬ 
perty Act. Such a tenancy is not transferable except 
by usage or custom, [p. 1G8, col. 1.] 

Where there has been an implied surrender of such 
tenancy and the former tenant has abandoned the 
land the landlord is entitled to take direct possession 
of it, [i6id.] 

Appeal against the decree of the Subordi¬ 
nate Judge, Third Court, Tipperah, dated 
the 20th of March, 1924, affirming that of 
the Munaif, Second Court at Brahmanberi, 
dated the 29th of March, 1923. 

Babu Priya Nath Dutta^ for Babu Biren- 
dra Kumar Dey, for the Apoellant. 

Mr. S. B. Dutta and Babu Sourindra 
Mohan 5ert, for the Respondents. 

JUDGMENT. 

Uuval, J. —In this case the plaintiffs 
Bued to recover possession of a certain 
piece of bhiti land. Their case was that 
they had purchased the nishkar right in 
the same and that one Behari and his father 
before him held the hhiPi land in suit as a 


tenant-at'will under them. In 1918 Behari 
left the place and transferred his eo called 
interest in the land to the other defendants. 
The defendants at first denied the plaintiffs’ 
title but that denial was subsequently 
given up. But his main case was that 
Behari never abandoned the tenancy but 
had only given it to the present appellants 
in usufructuary mortgage and so the plaint¬ 
iffs cannot get khas possession. The Munsif, 
found that the so-called usufructuary mort¬ 
gage was an out-and-out sale and that 
though, no doubt, Behari was notan agricul¬ 
turist he held the land with no power of 
transfer and so decreed the suit. This 
judgment was confirmed by the learned 
Subordinate Judge. 

Three points have been taken before us. 
Firstly, it is urged that as both the Courts 
have found that the land was not agricul¬ 
tural but homestead land the Bengal Ten¬ 
ancy Act cannot apply and no relief can be 
obtained on abandonment. Secondly, it is 
urged that if the Transfer of Property Act 
applies the plaintiff cannot challenge the 
transfer. Thirdly, it is urged that the deed 
is not a kohala or an out-and-out sale but 
only a usufructuary mortgage. As to the 
third point we may say at once that we 
have read the deed and considered the evi¬ 
dence of facts which have arisen and it is 
clear that Behari had abandoned the land 
and made it over to the present appellants. 
There is, therefore, in our opinion, no point 
in this contention. 

The other two questions may be taken 
together. It is admitted that the land is 
homestead land only. Behari was a mason 
and there is nothing to show that his pre¬ 
decessors were agriculturists either. He 
was certainly not an agriculturist and he had 
gone to live elsewhere. The tenancy had 
been in existence, it would appear, long 
before the passing of the Transfer of Pro¬ 
perty Act or the Bengal Tenancy Act. There 
is DO evidence to show that such holdings 
as these which were purely of the nature 
of village service tenures are transferable 
by custom. As to the application of the 
Bengal Tenancy Act it may be that it does 
not by itself apply. But as to the Transfer 
of Property Act it appears to us clear that 
it also does not apply. The proviso to 
s, 103 O') expressly excludes non-transfer- 
able homestead and further this tenancy 
with its incidents came into existence before 
the passing of that Act. Reference must, 
therefore, be made to the authorities and in 


t 
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this connection, I will refer, first to the 
case of Hanuman Prasad Singh v. D^o 
Liharan Singh (1) where it was held that 
previous to the passing of the Transfer of 
Property Act tenancies of homestead land 
created for the purpose of habitation were 
not transferable except by custom or usage 
and that case further laid down that where 
there had been an implied surrender of 
the land and the former tenant had aban¬ 
doned the land the landlord was entitled to 
take direct possession of it. The other 
case to which I am referred is the case of 
Ananda Mohan Sah v. Gobinda Chandra 

Jmh again says that 

transferable 

fanH ^ ^ sub-lease 

(and so by a usufructuary mortgage) 

I must hold that the ap. 

and th^t^th to remain on the land 

wUh costs ^ dismissed 

IVIititsp, J,—I agree. 

a] t'c. L. j. 309. dismissed. 

(2) 33 Inci. Cas. 5C5; 20 C. \V. N, 322 


£3 HIGH COURT. 

Second Civil Appeal No. 1779 op 1926 

January 11, 1927 
F[TTEH~ni'- 

A X i t n Defen dant—Appellant 

Ter*5ii5 

NABI BAKHSH and others—Pi^untiffs 
AND Defendants—Respondents 

The Explanation to s. 15 of the Punjab Pre-emption 

case of a sale by a femafe of 
land to which she has succeeded on a life-tenure 
her husband, son. brother or father, [p. 169 , 

A female who was the absolute owner of certain 
land sold such land and an agnate of her husbaiid 
instituted a suit to pre-empt the sale Tli * 
Court dismissed the suit oa the ground that the onfv 
evidence produced by the plaintifl was that he was an 
agnate o£ the vendor s husband and that that did no^ 
prove that he was an heir of the vendor “ i 

the District Judge agreed with thiQ ^ appeal 
trial Court but as^t wL coureuJed before hL'’M‘‘? 
the parties who were Muhammadan 
Hindu Law in matters of succession and'tLf hi™ 
fore, the heirs of the vendor's husband were her he^rf 
ho accepted the appeal and remanded t •* " 

O.XLI.r.23 for re-decisionT?ho meriL^? 

the plaintiff a furth?r opportunity to esta^ 
mention raised on his bS i^apjLa!. ^ 
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(1) that the plaintiff’s suit had been rightly 
dismissed by the trial Court; [p. 169, col.. 1.] 

(2) that the contention that the parties followed 
Hindu Law in matters of succession having been raised 
for the lirst time in appeal, the District Judge should 
not have entertained it and that, therefore, his order 

of remand must bs set aside and the suit must be 
dismissed. [i6zd.] 

Second appeal from the decree of the Dis¬ 
trict Judge, Campbellpur, dated the 10th 
April. 1926, reversing that of the Senior 
Sub Judge, Campbellpur, dated the SSth 
February, 1926. 

Mr, Shamair Chand, for the Appellant. 

Mr. Nanak Chand, for the Plaintiff-Re* 
spondent, 

JUDGMENT* —The following pedigree- 
table will help to explain this appeal: — 

NUK MOHAMMAD 


Muhammed 

died. 


Murid 


1 


( 


Ghulam 

Mahomed. 


1 


Sheikh Mahomed 
Ilahi Bakbsh 


Fazal Din Nabi Bakhsh 
widow (plaintiff. 

Mw5ammaf 
'Mohammad Bibi, 
vendor. 

Musarnmat Mohammad Bibi who appears 
to have minor daughters alive many years 
ago was given land in full ownership in 
lieu of her dower by her father-in-law, 
Murid. She sold this property to three 
different persons, and the plaintiff who is 
an agnate of her husband, instituted three 
suits for possession of the land sold by 
means of pre-emption. The trial Court 
dismissed all three suits on the ground that 
the only evidence produced by the plaintiff 
was that he was an agnate of the widow's 

husband and that that did not prove that 

he was an heir of the widow. On appeal it 
was admitted before the District Judge that 
the plaintiff was not an agnate of the vendor 

deceased husband. 
Ihe District Judge also stated in his judg¬ 
ment that no evidence was adduced by the 
plaintiff to prove that he was the heir of 
the vendor except that the pedigree-table 
given above was established. On that find- 
mg clearly the District Judge should have 
dismissed the appeals, but as Counsel for 

contended before him that 
Khojas followed Hindu Law in matters of 
succession and that, therefore, the heirs of 
the vendors deceased husband were her 
heirs he accepted the appeals and remanded 
the suits under O. XLI, r. 23, Code of OivU 
irrocedure, for re-decision on t^e merits sftsr 
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g.iving the plaintiff a further opportunity to 
establish this. Against this decision, these 
three second appeals have been preferred 
here. The plaintiff stated in his plaint that 
he was an agnate and heir of the vendor and 
also a member of the Khoja tribe, whereas 
the vendees were not. It was on these 
grounds that he claimed pre-emption. The 
fact that he was an agnate and heir of the 
vendor was denied. The issue framed was 
whether the plaintiff had a superior right 
to pre-emption to that of the vendees. All 
that plaintiff did was to prove that he was 
an agnate of the widow’s husband. As the 
widow held the land in her own right, i.e., 
was its full owner, the fact that he was an 
agnate of her husband proved nothing. 
The Explanation to s. 15 of the Punjab Pre¬ 
emption Act applies only in the case of a 
sale by a female of land to which she has 
succeeded on a life-tenure through her hus¬ 
band, son, brother or father. It follows that 
the vendor’s agnates must necessarily be the 
same as those of her brother or father, but 
the agnates of her husband are not her 
agnates, see page 47 of Ellis’Law of Pre¬ 
emption, 5th Edition. As the plaintiff 
knew what he had to prove and utterly 
failed to prove that he was either an agnate 
or an heir of the vendor the District Judge, 
undoubtedly, erred in accepting the appeals 
and sending them back so as to give the 
plaintiff a further opportunity to produce 
evidence which he had not tried in the 
first instance to produce. The argument 
put forward before the District Judge that 
Khojas followed Hindu Law' in the matters 
of succession appears to be a mere after¬ 
thought as it is not even mentioned in the 
grounds of appeal before the District 
Judge. I have no hesitation in accepting 
these three appeals. I set aside the orders 
of the District Judge and restore the orders 
of the trial Court dismissing the suits with 
coats throughout. 

z. K. Appeal accepted. 




KHURSHID BEOUM V. ABDUL RASHID. 

ity 

NAGPUR JUDICIAL COMMIS 
SIGNER’S COURT. 

Second Uivid Appbal No. 3l5 of 192(5 

December 2 , 1926. 

Present:— Kinkhede, A J C 
Musammat KHURSHId’ BEGUM 
—Defend.^nt—Appellant 

versus 

ABDUL RASHID— Plaintiff __ 

Respondent 

yiuhammadan Law-Uushand and ^vife-Restitu 
non of conjugal righn-Cruelty and i/'i'eafmfj 
not instituted bona lide, effect of. 

In the caseofMuhammadaus'a suit for restifntm,^ 

of conjugal rights is in the natt.re of a suit for suec he 
performance,ibeing founded on a contract nf 
wlrich the .Muhammadan Law Regard fas a 
Been therefore, if the validity of 
established the relief of restitution of conjuga l!],;" 

may be refused on such grounds as that its enfmcl 
ment would be prejudicial or dangerous to the hlowf' 
happiness or life of the wife. There ^ 

be either violence of sucl. a character aT to' enT/'"' 
the personal health or safetv of the wife or « 
abl^^.pprehension of such 

conduct on the partTf"the“husband M properiy d 
affords good ground for refusing the assis[enpr*' 1 ' 

the Court m a case of restitution of coniueil H„t 

For instance. If it is proved that the suft L noJ a 
genuine and 6071 a fide one for restitntmn ■ * 

rights but thatthe^real object ^ftlmruit is to 

possession of the wife's property tlie .nit ‘ ^ 

dismissed, [p. 175,001. L] ^ ® “"““t be 

Where a wife is turned out or ill-treated so as lo 
make it impossible for her to live with ha. k i . 

or where the breach between the huLband w^^ 
is irremediable so that it i.s impossible fo^ 
to return to the former after many vears^ I. 
without leading to fresh trouble and dispute ,he ‘is 
entitled to maintenance by living separate frim him 
This principle applies equally to the case of ^ 
or a Muhammadan, whetiier the question 
s. m of the Criminal Procedure Code 
for restitution of conjugal rights, [p. 176 ^ol 51 ^ 
Appeal against the decree of' the bis 

Za P dated the 28th August 

1926, m Civil Appeal No. 4 of 1924 ^ 

H m «• Xangrulkar 

and S. T. Bhave, for the Appellant 
Mepsrs. M. B. hiiyogi, A. V Khn-ro « j 

W. B. Pendharicar, for the'Respondenf'^*^ 

JUDGMENT.-The facte of “ht eL 

are given m sufficient detail in th f T t 
Court 8 judgment. The claim ofVe 
iff-respondent Abdul Rashid, wffich was ' 
resti ution of conjugal righls againT/hl 
appellant Musamnat Khurshid Beffnm k® 
is h)8 wife, was decreed in thf Po 
below. The appellant, therefore m 

this Court for discharging thL H 

directing such restitution^ This 
by its j^udgment, dated 8th DeoembL 
remanded the caee to the lower AppelSt 
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Court for finding on the following 
issues :— 

(1) If a decree for restitution of conjugal 

rights is granted to the plaintiif respond¬ 
eat, is there liltely to be a danger to the 
life, health or safety of the defendant-ap¬ 
pellant ? 

(2) Is there any other reason why the Court 
should not exercise its discretion in favour 
of plaintiff? 

After remand fresh pleadings were made 
and evidence adduced by both the parties. 
The learned District Judge decided both 
the issues in the negative and came to the 
conclusion that there were no good grounds 
for apprehending danger to the life, health 
or property of the appellant. 

The correctness of this conclusion is 
challenged by the appellant in her memo¬ 
randum of objections. The gist of those 
objections is that the lower Appellate 
Court misconceived the whole case and the 
evidence on record, allowed its mind to 
be influenced by extraneous irrelevant 
matters, and made wrong assumptions not 
warranted by legal evidence, and that as 
the lower Appellate Court has held that 
t^ respondent covets the appellant’s valu- 
able property, the only legal conclusion 
to be based upon the fact so found was 
that it would not be safe to grant him a 
decree for restitution of conjugal rights, as, 
such a decree, if granted, would not only 
deprive her of her valuable property, but 
was likely to endanger her life, health 
and personal safety for the rest of her 
life. It is also urged that as the lower 
Appellate Court failed to draw this legal 
conclusion the decree is not binding on 
this ‘"ourtin second appeal. At the very 
outset I must say that the District Judge 
Nagpur, who decided the case after remand 
has gone off his way and allowed his mind 
to be influenced by evidence and circum¬ 
stances which had little or no bearing on 
the case, and belittled the importance of 
the plaintiff’s conduct antecedent to the 
suit towards the appellant. He has failed 
to view the case in its right perspective, 
and consequently it has not received that 
attention at his hands with reference to 
the Muhammadan Law applicable to the 
parties, which it deserved: consequently 
his decision which is based more on con¬ 
jecture than on legal evidence cannot 

A careful study of the record 
shows that he has not grasped the inter¬ 
connection between the present litigation 


and the previous one relating to the pro-J 
perty in which the appellant succeeded in 
securing a decree against her husband aa 
regards :her valuable property. Not only 
this but he has failed to give full effect to 
the several directions and consider the 
various imoortant matters to which the 
learned Officiating Judicial Commissioner 
had specially drawn the attention of the 
Court of first appeal in paras. 10 and ll 
of his judgment. I am. therefore, con¬ 
strained to ignore his finding as to the 
absence of reasonable apprehension and 
proceed to decide the case independently 
of such a finding. 

It is necessary to give some history of 
the antecedent facts and of the previous 
litigation in the Revenue, Criminal and 
Civil Courts, as they have a great bearing 
on the present suit. The defendant-appel¬ 
lant is the granddaughter 'of a rich mal- 
guzar Nizamul Haq who owned three vil¬ 
lages of considerable value. She was 
born at Nagpur on 5th March, ly02, (Ex. 
D-13). Her father predeceased her grand¬ 
father. Her mother Arras Begum and her 
grandfather were not on good terms and 
although the former was opposed to her 
marriage with plaintiff, her grandfather 
arranged to celebrate her marriage with 
plaintiff on 28th September, 1913, at Sindi, 
as the Kazi’s Register, Ex. D-11, shows. 
She was then a minor 11 years old and 
plaintiff was 17. She was an heir-apparent 
to a big and valuable estate, and it is 
said that the plaintiff’s father who was a 
friend and mukhtiar of Nizamul Haq and 
had an eye on the estate induced defend¬ 
ant s grandfather to marry her to his 
son the plaintiff. Nizamul Haq was a man 
of 80 when he died on l2th February, 191&i 

(Ex. P-9). The defendant-appellant through 
her mother as next friend thereafter on 
the 12th April, l instituted Suit No. 55 
of 1915 in the Court of Munsif, Wardha, 
for a declaration that her marriage, if any, 
was invalid. That suit was dismissed on 
23rd November, 1917, (Ex. P 1). The appeal 
which the next friend preferred against 
the dismissal was dismissed by the District 
Judge, Wardha, on 28th February, 1918, 
(Ex. P-2). The marriage being thus de¬ 
clared to be valid and to have taken place 
as a fact, the second appeal filed against it 
was bound to fail. The order of Hallifax, 
A. J. C , passed on 28th September, 1920, 
(Ex. P-3) clearly shows that the application 

to withdraw the suit with liberty to briug 
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another was unconditionally abandoned. 

inus^ the decision that the appellant was 

and IS the manied wife of the respondent 

beoame final and binding between the 
parties thereto. 

Sometime after Nizamul Ilaq’s death 
the defendant-appellant applied for muta¬ 
tion of her own name against, her grand¬ 
father’s village called Miahagaon in Hin- 
ganghat Tahsil. The plaintitl'-respondent 
opposed her petition, alleging tt at the 
village and other estate was given to him 
*^6ceased as per kararnama dated 
u 1914, and the award dated 

14th January, 1914, and succeeded in getting 
U dismissed in lylh (Exs. R a and A-1). 
The appellant, therefore, on 9th January, 
1917, through her maternal uncle instituted 
Civil Suit No. 3 of 1917 against him for 
possession of the village and mesne profits 
and certain moveables (Ex. P 8). She 
succeeded in getting a decree for posses¬ 
sion and for mesne profits Rs. 1,903-2-3 with 
a declaration that the agreement and the 
award were void and not binding on her 
(Ex. 1 D-16); that decree was affirmed by 
this Court in First Appeal No. 52 of 1919 
on 19th January, 1922. (E.x. 1 D-17). When 
it was put into execution on 11th February, 
1922, the execution petition was signed by 
the appellant as ordered by the Court. A 
warrant for possession and a notice of 
arrest was ordered to be issued against the 
plaintiff-respondent for the hearing dated 
22nd April, 1922. The latter made an ap¬ 
plication on 16th February, 1922, challeng¬ 
ing the decree-holder’s signature on the 
execution application as a forgery and filed 
an affidavit to support it. This led to 
the suspension of the execution of the 
decreepending the enquiryinto the genuine¬ 
ness of the signature. Ultimately the 
objection was overruled by an order dated 
27th July, 1922, (Ex. 1 D-A-10). Exhibits 
A-3 to A-lO are certified copies of the exe¬ 
cution proceedings which show what false¬ 
hoods and evasions respondent resorted to, 
to avoid arrest, and delay the delivery of 
possession of the villages, etc ; the case 
dragged on till 6th October, 1923, when it 
had to be struck: off as fully satisfied. 
While this litigation was going on, the 
plaintiff-respondent attempted to represent 
to the District Magistrate, Nagpur, that 
the appellant was anxious to proceed to 
his house (i. e , her husband’s family), but 
was being unlawfully detained against her 
will, by her maternai uncle Gulam Ahmad 
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an (Irequested him to 
takeaction under a. 552, Criminal Procedure 
Code, against them all. That attpmnf 

ever. faiied as the District Magistrate reiecT 

tember.Moi'jli'' 

cl’iminal IQ-M.'Yn?hat 

Uimmal Revision the appellant was i y- 

amined by the Deputy Registrar under be 

orders of this Court on 4th March, l')22 (Ex 

ThYlas iiorSfaT stated that 

sne was not at all willing to go to the re¬ 
sident and declared that in no casrshall 

she go to him. The applicationYo Yev sion 

T^as then rejected by Hallifax A T f 
an^er dated 10th March, 192-^ (Ex' lY 

/tn iipril, 1922. In para. 6 of the nJaint 
the cause of action is put down as having 
arisen on 4th March, 1922, ‘when in Lr de^ 
position the appellant definitely declared 
in answer to the questions put to heVin 

feadeTYianhY‘'°“ respondent’s 

Fleader that she would not go to plaintiff 

even if she were sued for restitution of 

ijugal rights.’ It will thus be .eea that 

there was peat object in raising the fake 

plea that the signature of the appellant on 

the execution application in Suit No 3 of 
IM7 was a forged one. He succeeded there 
by in inducing the Court to suspend wTth 

immediate effect from 16th January ’ 192 ^ 

the execution of that decree, and theCoun 

opitunity to his best advantage by S- 

the part of the plaintiff respondent furnishes 
the real clue for the motive which actuated 

present suit and throws 
great suspicion on the bona fides of Vm! 

pear to have appreciated this aspecYof th« 

case although this Court had clearly direct. 

ed the consideration of the hnnn -fiI ''t 

the claim as the last sentence of pJJ" 11 
of the judgment clearly shows ^ 

_ Ihis was not enough. His conduct dur¬ 
ing the trial of this suit was not onlv r. , 

straight fpward or bona fi le, but Svdv 

utter disregard for truth or foiCnseo ,1 
of perjury. He was prepared to swear any ’ 


t 
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false affidavits to suit his purpose when¬ 
ever there was any prospect of his thereby 
scoring some point against his adversary 
and practising any tricks to hoodwink the 
Judge and his opponents. It betrayed, to 
speak in the mildest of terms, that he pos¬ 
sesses a mentality peculiarly adopted to 
twisting facts to serve his own ends. 

On the 10th of April, 1922, he swears an 
affidavit to support an application which 
he moved on 11th April, 1^22, for attach¬ 
ment before judgment of the appellant's 
valuable villages said to be worth Rs. 50,000 
on the ground that she was going to alie¬ 
nate them with a view to defeat his decree. 
But the Judge was shrewd enough to 
see through it, and ordered attachment of 
only 2 houses (ride order sheet dated lUh 
April, 1922). Secondly, he described her 
in para. 5 of his plaint as major and aged 
19 and in a position to give restitution of 
conjugal rights. In spite of the fact that 
she had actually authorised the late Mr. 
D. P. Tiwari, Pleader, to appear for her, and 
that gentleman had put in appearance for 
her on 15th July, 1922, and fearless of con¬ 
tradictions or of their dire consequences, 
he dexterously moved the Court by an 
application supported by an affidavit sworn 
on 27th July, 1922, to permit him to de¬ 
scribe her as minor aged 16 and proposed 
his own mother's brother Abdul Jabbar 
son of Jamalluddin (P. W, No. 3) as her 
guardian ad Litem. This Abdul Jabbar is 
described as being a distant relative of de¬ 
fendant No. 1. Though the age given in 
the plaint was consistent with his own 
assertion about her ago in his petition dated 
27th April, 1920, (Ex. D-12) to this Court, 
arid the admission which his father made in 
his application to the Municipal Committee, 
Nagpur for a copy of birth Register (Ex. 
D-14), and the admission he himself made 
through his Pleader, Mr. Gokhale, on 28th 
June. 1921, in First Appeal No, 52 of 1919 
(Ex. D 15) and got the name of her next 
friend Abdul Sattar removed from the 
memorandum of appeal, he had the auda¬ 
city to swear an affidavit to the contrary 
and even go into the witness-box to sup¬ 
port it as P. \V. No. 7. A mere perusal 
of hia deposition dated yth June, 1923, 
would convince anybody that the certificate 
which the Judge who decided the question 
of age by his order dated 30th June, 1923, 
has gM^pTi him of being an unreliable wit¬ 
ness la fully justified. In all probability 
his dodge was to get hia own mother's 


brother Abdul Jabbar appointed as guar¬ 
dian acZ litem for her by tendering false 
evidence, and easily obtain a decree for 
restitution against her, and thus shut her 
out from contesting the suit. Thus the 
amendment of the plaint wherein he was 
allowed to describe her as minor for_ pur¬ 
poses of the enquiry into his allegation of 
minority, had to be deleted and the former 
description of her as major restored. 

During this time and the subsequent 
months he as well as his father who stood 
surety for him in the execution case pend¬ 
ing before the Wardha Court, evaded the 
several warrants for his arrest which were 
being issued against him and his surety; 
(Ex. A-8) which is a certified copy of order- 
sheets in the execution proceedings shows 
that on 17th February, 1923, they appll®“ 
for extension of time till end of May and 
urged that he had filed the present suit for 
restitution of conjugal rights against her. 
The Court refused to grant extension and 
observed that the execution cannot be 
kept pending on this account. This clear¬ 
ly shows that the underlying idea of filing 
the present suit waste thwart the execu¬ 
tion of the decree in Suit No. 3 of 1^1' 
against the present plaintiff. ^ . 

The defendant’s objection to the juris¬ 
diction of the Nagpur Court to try her 
case having been disallowed by the Court 
by an order dated 29th September, 1923, 

she was asked to file her written statement 

on the merits, which she did on 22nd 
October, 1923. Her defence was that 
was not the married wife of plaintiff, 
that she was not bound by the adverse 
decision in Suit No, 55 of 1915, and that 
it did not operate as res judicata in this 
case. She further pleaded in para. 4 that 
plaintiff was a man of no property and 
was entirely dependent for his mainte¬ 
nance on his father, that plaintiff and his 
father and she herself were not on good 
terms, and that owing to the litigation 
it was impossible for the parties to li^® 
together as husband and wife. She assert¬ 
ed that she was not willing to accept the 
marriage even if it be held to have taken 
place. In reply to these allegations the 
plaintiff in para. 4 of his reply dated 29 tn 
October, 1923. denied the defendant's asser¬ 
tions and in spite of the defendant's point 
blank refusal dated 4lh March, 1922, to go 
to live with him as his wife as per Ex. P-4'1 
D-4. and evidently falsely misrepr®* 
senting facts he stated as follows; 
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It is also denied that she, in fact, re¬ 
fuses to accept the marriage. She is per¬ 
sonally quite willing to abide by and fulfil 
her marriage contract. It is only Abdul 
Sattar who is putting forth these pleas on 
her behalf.” This allegation, however, 
remains unproved. 

The issues framed in the case mainly 
referred to the question of the marriage 
and its binding character by reason of the 
former decision. No issues were framed 
■with regard to the alternative questions 
raised in para. No. 4 of her written state¬ 
ment. 

The first Court held that the previous 
decision operated as res judicata and 
thought that there was absolutely no case 
left for defendant No. 1 for resisting the 
plaintiff’s claim or restitution of con¬ 
jugal rights, and, therefore, decreed the 
claim. The District Judge, Nagpur, to 
whom she appealed for redress, upheld the 
decision as to res judicata and overruled 
the contention that the Court should have 
exercised its discretion in refusing to pass 
a'decree for restitution of conjugal rights 
in. the circumstances of the case, on the 
supposition that it had no foundation in 
the pleadings. The appellant, therefore, 
appealed to this Court on two grounds. 
The learned OfiBciating Judicial Commis- 
Bioner held in his remanding judgment 
with reference to the first point that the 
decision in Suit No. 55 of 1915 operated 
as res judicata on the factum and validity 
of the marriage, between the parties, but 
with regard to the second point, thought the 
case was not properly tried, and, therefore, 
sent down the two issues set forth in para. 
No. 1 above. 

The necessity for sending down these 
issues and giving the directions which the 
learned Officiating Judicial Commissioner 

f ave, and the points to which the District 
udge’s special attention was directed, can 
be best understood when real in his own 

words:— 

“(10) Although the appeal so far fails on 
the question of res judicata^ it seems to me 
that both the lower Courts have wholly 
failed to give due consideration to another 
aspect of this case. It has been strongly 
urged before me that the relief claimed 
by the plaintiff-respondent was a discre¬ 
tionary one which it was open to the Court 
to refuse even though the validity of the 
inarriage was established. The soundness 
pf this proposition cannot be questioned, 
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In the case of Muhammadans a suit for res¬ 
titution of conjugal rights is in the nature 
01 a suit for specific performance, being 

oa a contract of marriage, which 
the Muhammadan Law regards as a civil 
one. Even, therefore, if the validity of 

the ^marriage be established, the relief of 

restitution of conjugal rights may be re- 
lused ou such grounds as that its enforce- 
ment would be prejudicial or dangerous 
to the health, happiness or life of the wife: 
c/., Moonshee Buzloor Ruheem v Skum- 
soomssa Begum ( 1 ). In Hamid Husain v 
Kubra Begam (2) Piggot and Walsh, JJ., 
confirmed the dismissal of such a suit by 
the lower Court and, in arriving at this 
decision, one of the consideration taken 
into account was that the real reason for 
the bringing of the suit by the plaintiff 
was his desire to obtain possession of the 
defendant’s property.” 

i_ bas been suggested, however, on 

behalf of the respondent that no specific 

plea was taken on this issue by defendant 

/IN however, incorrect. In 

para. 4 (h) of the defendant No. I’s written 
statement, dated 22nd October, 1923 the 
following passage occurs:— * 

‘Plaintiff and plaintiff's father and defend¬ 
ant are not also on good terms. There 
was much litigation between plaintiff and 
defendant and one execution case of the 
defendant is even now pending against 
the plaintiff, and so even if the alleged 
marriage be held proved and binding on 
the defendant, still it is impossible for the 
parties, i.e., plaintiff and defendant No. 

1, to live together as husband and wife ’ 

“If this amounts to anything at all it 
necessarily raised a matter which the lower 
Courts were bound fully to consider before 
granting the relief they did. As this 
matter will have to be the subject of en¬ 
quiry by the Courts below, it seems to me 
undesirable to go into details at present 
but I may say that there is ample matter 
on the record to show that the plaintiff has 
been on the worst of terms with the de¬ 
fendant and her relations for years back 
There was a struggle for possession of 
the moveable property and valuable im¬ 
moveable property, and apparently in eje- 
cution proceedings even a warrant of arrest 
bad issued against the plaintiff. All these 

T 8 P- C. .3; 2 Suth P- n 

J. 59; 2 bar. P. C. J. 259; 20 E. li 208 

(21 41 Ind. Daa. 728; 10 A. 332; 1C A, L, J 132 
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matters required full consideration, before 
the Court in the exercise of its discretion, 
should have granted the decree it did. 
It ■will have to be carefully considered -whe¬ 
ther, if a decree, for restitution of conjugal 
rights is eranted, there will be danger to 
the health, life or sefety of the appellant, 
and the lower Appellate Court will also 
have to consider whether the suit has been 
brought for the bona file purpose of ob¬ 
taining the relief claimed therein, or whe¬ 
ther tne real object of the plaintiff is to 
obtain possession of the property, which 
has been the bone of contention between 
the parties for years past.” 

It will thus be seen that the District 
Judge was bound to approach the ques¬ 
tion whether to grant or refuse a decree 
for restitution of conjugal rights from the 
point of view of the suit being in the 
nature of a suit for specific performance 
of a civil contract of marriage, as pointed 
out by the learned Ofiiciating Judicial 
Commissioner in para. 10 of his judgment 
with advertence to the remarks of their 
Lordships of the Privy Council in Moon- 
shec Buzloor Ruheem Y.Shumsoonissa Begam 
(1): cf. Asha Bibi v. Kadii' Ibrahiin Roiv- 
ther (3). On behalf of the appellant re¬ 
liance is, however, placed before me on the 
following passage occurring in their Lord- 
ehips' judgment at pages fill and 6l2* :— 

"The Muhammadan Law, on a question 
of what is legal cruelty between man and 
wife, would probably not differ material¬ 
ly from our own, of which one of the 
. most recent expositions is the following:— 

‘There must be actual violence of such 
a character as to endanger personal health 
or safety; or there must be a reasonable ap¬ 
prehension of it.* ‘The Court,' as Lord 
btowell said, in Evans v Evans (4) ‘has 
never been driven off this ground’.” 

It is pointed out that “The marriage tie 
amongst Muhammadans is not so indissolu¬ 
ble as it is amongst Christians. The 

Muhammadan wife.has rights 

which the Christian—or at least the Eng¬ 
lish—wife has not against her husband. 
An Indian Court might well admit defences 
■ founded on the violation of those rights, 
• and either refuse its assistance to the 
husband altogether, or grant it only 
upon terms.It will thus be seen 

( 3 ) 3 Ind. Cas. 730; 33 M. 22 at p. 25; 6 M. L. T. 

(17^0) i Hagicoa. 37 at p. 39; 161 E. R. 46fi. 
^V£*ag«so£il M. I. A.—^ 


that not only a defence of actual violence 
of such a character as to endanger the 
wife’s health and safety or to render it 
unsafe for the wife to return to her hus¬ 
band’s domain but also of “a reasonable 
apprehension of it" would among them 
constitute a valid defence to a suit for 
restitution of conjugal rights: Abdul Kadir 
V. Salima (5) and Dular Koer v. Dwarka 


Nath Misser (6) 

In cases arising under s. 43S, Criminal 
Procedure Code, cruelty falling short of 
physical violence but such as to jeopardise 
health or sanity would be sufficient cruelly 
to justify a refusal on the wife’s part to 
live with her husband, and yet to gol 
maintenance from him. A husband may 
by his misconduct disentitle himself to ^ 
decree for restitution of conjugal rights; 
Husaini Begam v. Muhammad Rustarn Al^ 
Khan (7). In Khurshedi Begam v. Khur- 
shed Ali (8) which was a case of a husband 
who was an impecunious, selfish and un¬ 
scrupulous young man who cared more 
for his wife's property than for her, tb® 
High Court set aside the decree for resti¬ 
tution of conjugal rights imposing con¬ 
ditions on the husband coming oyer to her 
father’s house, as they thought that tn® 
wife’s personal safety could not J 

guarded by such conditions. They did n® 
think it at all safe to leave the young wil® 
to the tender mercies of an ill-temper^ 
unscrupulous and unkind husband wlm 
little or no regard for his wife. In liarnx^* 
Husain v. Kubra Begam (2) a decree IP 
restitution of conjugal rights was refusea 
to the plaintiff (husband) although 
found that there was no very satisfacto^ 
proof of actual physical cruelty, but tn 
parties were on the worst possible 
and the reasonable presumption was tna 
the suit was brought for the purpose 
getting possession of the defendant’s pf®' 
perty rather than to have her to live wiw 
him. The Court was of opinion that DJ 
a return to her husband’s custody the de¬ 
fendant's health and safety would be en¬ 
dangered. In A (Wife) v. B (Husband) 
it was pointed out that “By marriage be 
husband acquires no interest whatever in b 
wife’s property. In short, the husband an^ 
wife are in the eyes of the Mussulman ba 

(5) 8 A. U9; A. W. N. (18S6) 53; 4 Ind. Dec. (»■ 
1119. 

(6) 34 C. 971. 

(7) 29 A. 222; 4 A. L. J. 60; A. W. N. (19071 2*. 

(8) 25 Ind. Cas. 213; 12 A. L. J. 1065. 

(9) 31 B. 77 at p. 84; U Ind. Dec. (k' 8.} 54i , f 
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perfectly distinct and independent—each 
being entitled to the protection of the law 
against the other—so far as his or her rights 
of property are concerned, as if they were 
perfect strangers." The result is that if a 
husband s real object in suing for restitu¬ 
tion of conjugal rights is to covet his wife’s 
property, is a Court of Justice to encourage 
a covetous husband by subjecting his wife’s 
person to his full and absolute control and 
forcing her to go under his domain both 
physically and mentally? Any reprehensi¬ 
ble conduct on the husband’s part if 
properly proved affords good ground for 
refusing to him the assistance of the Court. 
There is, as shown above, and as found by 
the District Judge, ample material to j ustify 
the conclusion that here, the present suit 
is not a bona fide suit. The wife has not 
seen his face in her life and it is very doubt¬ 
ful whether he had occasion to see her 
face after her marriage during all these 
years. His unbecoming vanquishment in 
the matter of identification of his wife in 
the proceedings before the sexecuting Court, 
and the unconditional withdrawal from the 
hearing at which the appellant was forced 
to come out of her seclusion to give evidence 
in support of the genuineness of her signa¬ 
ture on the execution application so amply 
borne out by order dated 27th July, 1922, 
(Ex. A-10), clearly makes out the inner man 
and his innate tricky nature. It is not a 
Ifenuine suit for the restitution of conjugal 
rights, but the real object is to obtain 
possession of the defendant’s property and 
to molest her as soon as she goes under his 
control, and take revenge on her for her 
past refusal to associate with him. This 
must necessarily involve great danger to 
her life, health and safety and will surely 
affect her mentally also. 

Apart from this aspect of the case, there 
is a very strong circumstance the signifi¬ 
cance of which does not seem to have been 
realised at all by anybody in the Courts 
below, although, the plaintiff himself had 
placed that material on record. One Dr. 
Abdul Rahman of Hinganghat was examin¬ 
ed as R. W. No. 1 after remand to prove 
that he treated the appellant as she suffered 
from hysteria on 24th November, 1925. 
The object of this evidence was, in the words 
of the Doctor himself, to show that “A 
Woman above puberty recovers from hys¬ 
teria when she gets a husband." This was 
tnealit to convey the idea that the appel- 
Vs mental condition was affected because 
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of her abstention from cohabitation with 

cross-examination 

the Doctor has admitted that he personally 
examined her and got information from the 
appellant direct. He also gave it as his 
opinion that ‘A strong hatred against a 
particular man may cause hysteria.' Here 
who else but her husband would be the 
person towards whom she would entertain 
this strong hatred _ Her deposition record- 

Sahib Mohammad 
Hadi Deputy Eegistrar (Ex. P-4) and its 
translation (Ex. A-D-4) clearly bears out 
the height of hatred, abhorrence or mental 
repugnance, which the appellant genuinely 
felt and feels towards him. In fact his 
attitude towards her has never been of a 
nature which would generate in her mind 
any feelings of love or affection towards 

„ -u . contrary, everything had 
contributed towards widening the gulf of 

disaffection and positive dislike between 
them, and thus caused such an estrange- 
ment of feelings that it can safely be in- 

ferred that theie could be no reasonable 

prospect either in the near or remote 

reconciliation between them. 
The appellants temperament has been so 

much affected by this that she has actually 

developed hysteria, and has thus disabled 

herself mentally from looking upon the 
plaintiff as a person who could give her 
any peace of mind or harmony of a marital 
life. lo expect any conjugal bliss 
between such a married couple would be 
an absolute impossibility. 

4 an invincible repugnance 

for the husband, not due to any obstinacy 
or caprice, resulting in a paralysis of the 
will, such as 18 consistent with and could 
reasonably he attributed only to the in¬ 
compatibility of temperament of the couple 
brought about by a long standing enmity 
contempt and hatred which the plaintifil’ 
own conduct and covetousness has bred in 
her mind, ever since he successfully de¬ 
against her grandfather's valuable villaZ 
in 1915 16 (Exs. R-e and A-1). If lie ]^fi 
then possessed the heart of a kind and 
affectiona e husband, and shown any kind 
and affectionate regard for her feelings 
(especially as she must then presuSy 
have either attained or been nearinrS 

age of puberty being then about 

years oldand, therefore, in a position to make 
her own intelligent preference), it would 
have been a very wise step oa big 
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have at once attracted her heart and ^von 

over her affections, by abandoning ail idea 
of setting up the alleged gift or agreement 
and the collusive and fraudulent award of 
interested persons like Abdul Jabl>ar 
(P. W. No. 3) and several others. That 
kind of attitude would have at once enlisted 
her sympathies, and the disastrous litiga¬ 
tion in Suit No. 55 of 1915 and also Suit 
Ko. 3 of 1917 would not have been rendered 
necessary in order to unravel the grossest 
fraud practised on her grandfather, and it 
would not have even seen the light of day. 
Her invincible repugnance for her hus¬ 
band’s society became so hardened by the 
plaintiff’s subsequent unbending attitude 
that when she actually became major she 
thought that she had lawful grounds to 
withdraw herself from the society of her 
husband and refuse to have any concern 
with him, and thus determine for ever her 
own election to disavow the marriage tie, 
and affirm that she did not want to accept 
the improper marriage which she chose to 
characterise as having been ‘fraudulently’, 
‘wickedly’ or even ‘carelessly’ contracted 
during her infancy by her grandfather to 
her‘manifest disadvantage’; c/. Ameer Ali’s 
Muhammadan Law, Vol. II, 4th Edition, 
pages 412-13. But unfortunately, she being 
caught in the clutches of the fiction of the 
law of res judicata is not allowed to prove 
in this suit that her grandfather made a 
sacrifice of her without any regard to her 
future welfare, to serve his own selfish 
purpose to which the plaintiff’s father 
pandered by promising to get him married 
to some young wife in his extreme old age; 
a fact which she could establish in Suit 
No. 3 of 1917 as ably pointed out in this 
Court’s decision in First Appeal No. 52 of 
1919 (Ex. l-D-17) as circumstance in prov¬ 
ing the fraud practised in bringing about 
the award. 

One has only to read the judgment of 
Suit No. 3 of 1917 and First Appeal No. 52 
of 1919 to judge the full depth of delin¬ 
quency to which plaintiff and his support- 
, ers had gone to deprive the appellant of 
her valuable estate which according to the 
plaintiff’s own deposition as R. AV. No. 7 
is worth 3 or 4 lakhs. This covetousness 
ruled supreme and deadened all manner of 
finer sentiments of conjugal love and affec- 
■tion for this wife in the plaintiff’s mind 
and naturally led him to neglect perform¬ 
ance of the obligation which the marriage 

imposed upon him for the benefit 
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of his wife under the Muhammadan Law’. 
She must be deemed to have attained 
puberty in 1916 or at the most in March 
1917. It was not till sometime towards the 
middle of 1921 when he made a false 
application under s. 552, Criminal Proce¬ 
dure Code to the Deputy Commissioner, 
Nagpur, or for the matter of that till 7th 
April, 1922, i. e. after 5 years’hard struggle to 
snatcti away and swallow her estate, that 
he filed this suit and came forward with a 
show of affection for her and demanded the 
assistance of the Court for obtaining a 
decree for restitution of conjugal rights as 
against her. She is at present 25 years 
old as held by the District Judge. 

In view of this long neglect on plaintiff s 
part she is legally entitled to refuse to go 
to him and is within her legal rights in 
denying the plaintiff’s claim to restitution 
of conjugal rights as against her. The 
Lahore High Court in Naivab Bibi v. 
Allah Ditta (10) disallowed the husband’s 
claim in second appeal on this ground. In 
a case reported in Aishaii v. Sher Muham^ 
mad (11) of the same High Court the sub¬ 
sequent offer to take her back made by a 
husband who had turned out his wife was 
treated as not a bona fide offer for purposes 
of s. 448, Criminal Procedure Code. 

AVhere a wife is turned out or ill-treated 
so as to make it impossible for her to live 
with her husband or where the breach 
between the husband and wife is irremedi¬ 
able so that it is impossible for the latter 
to return to the former after many years 
separation without leading to fresh trouble 
and dispute, she is entitled to maintenance 
by living separate from him: c/., Nihal 
Kaur V. Bhagwan Singh (12). This principls 
ought to apply equally to the case of a 
Hindu or a Muhammadan whether the 
question arises under s. 488, Criminal Pro¬ 
cedure Code, or in a suit for restitution of 
conjugal rights. In Babu Ram v. Kohl^ 
(13) the husband had turned his wife out 
of doors many years ago because he sus¬ 
pected her chastity. The wife went to live 
with her uncle who supported her. Later 
on she applied for and obtained an order 

(10) 73 Ind. Cas. 896; 5 L. L. J. 505; A. I. R 1924 
Lah. 188. 

(11) 59 Ind. Cas. 853; 22 Cr. L. J. 149. J „ 

(12) 24 Ind. Cas. 962; 26 P. W. R. 1914 Cr.; 1^0 F. 

L. R. 191^; 15 Cr. L. J. 554. ; - 

(13) 79 Ind. Cas. 634: 46 A. 210; 22 A. L. J. 68;. W 

O. & A. L. R. 201; A. I. R. 1921 AIL 391; L. R. 5,^^ 
43 Civ. 
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for maintenance under s 488, Criminal Pro¬ 
cedure Code, against her husband. During 
these proceedings, the husband still refused 
to take his wife back stating at the time 
that he suspected her chastity. When, how¬ 
ever, the wife began to execute her decree 
for maintenance, the husband proceeded to 
file a suit for restitution of conjugal rights; 
it was held that in the above circumstance 
the inference was legitimate that the de¬ 
fendant would have a reasonable apprehen¬ 
sion of bodily injury if she returned to her 
husband, and that the Court below was 
right in refusing the plaintiff a decree. 

The plaintiff as R. W. No. 7 has said in his 
cross-examination that he did not produce 
the documentary evidence which he possess¬ 
ed in order to shaw the appellant’s will¬ 
ingness to come to him. In re-examination 
he explained that “The documentary evi¬ 
dence are letters. They are not produced 
as they would endanger her life.” This 
clearly shows that the plaintiff has in his 
possession and power means which will 
enable him to make her position as wife, to 
■say the least, uncomfortable when she goes 
to his household, (unless he proves true to 
his words) and actually ‘endanger her 
life.’ 

If under this state of the law and the 
state of extremely embittered feelings, the 
defendant were ordered to place herself in 
her husband’s hands and go and live with 
him as husband and wife, there is every 
reasonable apprehension of her personal 
health and safety being jeopardized, and 
even her life being endangered by some 
ill-treatment or other attempts on plaintiff’s 
ps^rt; even if those chances be considered 
totally eliminated in view of the apparent 
or superficial professions of good faith with 
which he seeks to press his present claim. 
There is no guarantee of the plaintiff’s 
refraining from putting such undue pres¬ 
sure on her, in course of time, as would 
induce her to part with the property which 
she wrested away from bis hands; to say 
the least, for aught we know, the very 
Seclusion or the strange and new environ¬ 
ments in which she would be placed in her 
husband’s household, would, in all proba¬ 
bility, hold put a very strong incentive to 
the appellant ’to bring about her own self 
©ffacement in order to escape the dire 
•consequences of obeying lifelong the de- 
fCree of the Civil Court for restitution of 
^conjugal rights. There is, at any rate, a 
^Jcertaint/ of such a decree creating endless 

13 
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troubles and making the life of the apijei- 
lant quite unbearable. 

Under these circumstances I hold that 
the only legitimate conchisiou which was 
deducible on the facts held proved l)y tiie 
Court of Appeal was that there is a great im¬ 
minent danger to the health, life or safety of 
the appellant, besides the positive depriva¬ 
tion of her valuable estate of which she 
admittedly stood in constant dread, at the 
hands of the plaintiff-respondent. As the 
Jower Appellate Court failed to draw this 
legitimate inference from plaintiff re¬ 
spondent's conduct, I am not prepared to 
uphold the decree appealed against. 

I, therefore, allow the appeal and setting 
aside the decree of the Courts below dismiss 
the plaintiff s suit. Costs of both parties in 
all the three Courts inclusive of the costs 
incurred after remand shall be borne by 

plaintiff. I fix Pleader’s fee at Rs 50 for 
each Court. 

. Under the provisions of s. 35 (3j, Civil 
Procedure Code, I direct that the defend¬ 
ant shall get interest at 6 per cent, per 
annum on the amount of her costs in three 
Courts from the date of the decision of 
each Court until satisfaction, and recover 

it as part of her costs from the plaintiff- 
respondent. 

2 Appeal allowed. 




CALCUTTA HIGH COURT. 

Appeal from Original Dbore 
No. 66 OF 1925. 

July 14, 192t). 

Present;—Justice Sir ^Villiam Ewart 
Greaves, Kt , and Mr. Justice Mukerii 
RANMAYA QAORANGINI alias ‘ 

RASIDUNNISSA-Petitkinbr 

—Appellant 

versus 

BETTY MAHBERT and others—Opposite 

Party—Respondents. 

Succemon AcKXof 1865), ss. 23k, 860--Utter8 of 
Admimstrati^—Omission to cite necessary parties^ 
'Bevocation—Civil Procedure Code (Act V of innfi'i 
0. XXXII^ r. S^Minor defendarU-Juardian ld 1 S’ 
appointment of^Order, absence of, effect o/-Gua rS 
Sipptarxng and acting on behalf of minor: cffeTof 
^ Where a peraon who is named the guardian ad litem 

‘I'® proceedings 

on behalf ol the minor and properly lonkfl Vff 
interests of the minor, the minor must be held to hjv^ 
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been effectively represented in the proceedings by 
such guardian, despite the absence of a formal order 
appointing such person as the guardian ad litemot \.he 
minor, [p. 1T9, col 1.] 

Th-^re is a distinction betv’ocn cases of Wills and 
cases of intestacy in the matter of citations, for, in the 
former class of cases the proof of a Will in a majority 
of cases, if not in all. acts prejudicially to the lejriti- 
mate riglits of those who would inherit and be entitled 
to the properties in the absence of a Will, and omis¬ 
sion to cite them is likely to affect such rights of theirs 
in their absence, while in the latter class of cases such 
omission only affects their preferential rights to ad¬ 
minister the estate or prevents them from objecting 
to the personnel of the administrator or to like 
matters and it is not until there is any mal-adminis- 
tratiou that they are really affected. Therefore, in 
the case of a grant of Letters of Administration, the 
Letters will not be necessarily revoked because there 
was an omission to issue citations to certain parties 
who were interested, particularly if these latter have 
not applied for revocation, [p. ISO. cols. 1 & 2.] 

Citations should always be issued to parties who 
are known to the Court to be interested or to claim 
any interest in the estate of the deceased, [p. ItjO, 
eol. 2] 

Appeal against the decree of the District 
Judge, Darjeeling, dated the 5th of Januaiw, 
1925. 

Mr. Sambhu N. Banerji, Babus Bhupendra 
Nath Das and Shyama Das Bhaitacharjee, 
for the Appellant. 

Mr. C. C. Biswas,'Bohua Prafulla Chandra 
Chakravarti and Krishna Lai Banerji, for 
the Respondents. 

JUDGMENT. 

Mukerji, J. —This appeal has been 
preferred from an order refusing to revoke 
a grant of Letters of Administration. 

One Mrs. Benjamin, a native Christian, 
died leaving three sisters, three nieces by 
a predeceased sister, and two nephews 
and three nieces by a predeceased brother. 
Betty Mahbert who is one of the daughters 
of the predeceased sister obtained Letters 
of Administration from the District Judge 
on the 3rd January, 1924, and she is the 
principal respondent in this appeal. Ran- 
maya Gaorangini alias Koili alias Rasidun- 
nissawho is a sister of the said Mrs. Banja- 
min, on the 23rd July. 1924, applied for 
revocation of the grant and her applica¬ 
tion being refused has preferred this 
appeal. 

The application for revocation filed on 
the 23rd July, 1924, was based upon various 
grounds of which two only have been 
pressed in this appeal. The first of these 
grounds is to the effect that there were 
two minor sons of Rajman, the deceased 
brother of Mrs. Benjamin, named Dhan 
Bahadur and Harka Bahadur—living under 
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the guardianship of their mother, Hiramaya, 
but no guardian ad litem had been appoint¬ 
ed in respect of the said minors and the 
citation on Hiramaya that was issued by 
the Court was not sufficient as she was not 
a properly constituted guardian competent 
to represent the said minors. The second 
ground asserts that Betty Mahbert in her 
affidavit ofasselshad fraudulently under¬ 
valued them by omitting to mention a 
sum of Rs. 541 which stood to the credit 
of the deceased in the Forest Department 
and by not showing the valuation of a cer¬ 
tain jote which belonged to the deceased. 
To these a third ground has been added, 
drawn from a petition filed on the 16th 
September, 1924, by the appellant when the 
revocation proceedings were pending m 
the Court below by which she amended 
or supplemented her original petition for 
revocation. This ground is to the effect 
that there were three daughters of Rajman, 
named Mankala, Kamalmaya and Sibay, 
and that the grant had been made without 
issuing any citation on them. A fourth 
ground has also been urged complaining 
of the propriety of the order passed by the 
District Judge by which he rejected the 
appellant's application for adjournment 
on the day that the case was heard and dis¬ 
posed of. 

I shall deal with this ground first. The 
application for revocation came on for 
hearing on the 5th January, 1925. The 
appellant was absent on that day and on 
her behalf was filed a petition unsupport¬ 
ed by any affidavit in which it was stated 
that a son of herfe had died a few days 
before and she herself was ill. I am un¬ 
able to say that the-Judge was wrong in 
refusing to adjourn the case on a petition 
of this sort. Moreover,s it is said here on 
behalf of the respondent Betty Mahbert 
that she had proved irt some proceedings 
that were before this (wurt in connection 
with the case that the Statements in the 
aforesaid petition were put true, the ap¬ 
pellant’s son having, iA fact, died long 
before and that she her^lf was not ill as 
was alleged. This argument of the respond¬ 
ent has not been controlrerted in reply. 
This ground, therefore, hi no substance. 

As regards the first ground what 
upon the record is this, jin a petition filed 
on behalf of Betty Mahbeft on the 1st Sep¬ 
tember. 1924. it was. stated infants 

Dhan Bahadur and Harffa Bahadur were 
away in Burma and theiri mother and new 
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friend Hiramaya Goaraugini was living at 
Gayabari. The notices addressed to Hira* 
miya Garangini as mother and next friend 
of the said infants were sent to her. It 
is complained that only a postcard notice 
was sent, but it matters little that it was 
80 , for, in fact, she appeared in the pro¬ 
ceedings and as such guardian. She appears 
to have taken part in the proceedings and 
put in a petition stating the shares which 
her sons would, according to her, be entitl¬ 
ed to. She does not appear to have done 
anything injurious to the interest of her 
sons and nothing has been shown to us which 
may suggest that their interest was not 
properly looked after. It must under the 
circumstances be held, despite the absence 
of a formal order appointing her guardian 
ai iitem on behalf of the infants, that the 
infants were effectively represented by her 
in the proceedings. \_\Valian v. Banks. 
Bshari Pershad Singh U) ] ground 

accordingly must fail. 

As regards the sscond gronn l it is suffi¬ 
cient to state that it was completely travers¬ 
ed in the objection that was filed on behalf 
of Betty Mahbert on the ifith September, 
iy24, and there is nothing on the record to 
Bubstantiats the appellant s assertion as to 
under-valuation. 

The third ground now remains to be 
considered. So far as this ground is con¬ 
cerned it is the brevity of the learned 
Judge’s order which has caused some diffi¬ 
culty. He has disposed of it in these 
words :—■“ Heard Pleader. The only 
reason which can be considered^ just 
cause ’ is the failure to issue citations to 
the alleged sisters of the two minors. 
That objection was taken in the_ case and 
it is not open to the same parties to raise 
the objection. If those persons have any 
grievance, it is for them to appear and ask 
the Court for revocation.” The respond¬ 
ent seeks to support the order by con¬ 
tending that the appellants had taken this 
objection in the proceedings for the grant, 
but notwithstanding that no issue bad 
been raised therein relating to this objec¬ 
tion and that she cannot be heard in sup¬ 
port of this objection again as a ground 
for revocation of the grant. I am not 
prepared to attach much importance to 
this argument of the respondent. The 
appellant, no doubt, had brought this 
tnatter to the notice of the Court, but if 

(I) 30 0.1021; 30 I. A, 182; 7 0. W. N. 774; 5 Bom, 
h B,ft22;8Sar. P. 0. J, 512 (P. 0.), 


in spite of that the daughters were not 
cited and Letters were granted, there is 
no rule of res judicata nor any sitnilar 
rule that I know of that would preclmle 
the appellaut from putting forward this 
omission as a ground for revoking the 
grant. The respondent next urges that 
the fact that no issue was raised on the 
point and there is no discussion of it in 
the order granting the LBtters suggests 
that this objection was not seriously 
pressed. There again I must differ, for 
1 do not find any materials on which it 
may be definitely said that the objection 
was taken otherwise than bona fide. The 
respondent further urges that the said 
daughters were made parties to the revo¬ 
cation proceedings and to the present ap¬ 
peal and they have not appeared till now 
and that this fact suggests that they are 
not interested in questioning the validity 
of the grant. That, undoubtedly, is so, 
but still the question has to be considered 
as to whether omission to cite necessary 
parties necessarily invalidates a grant 
and calls for its revocation. That the 
daughters of Rijman were necessary 
parties to whom citation ought to have 
issued is a position which cannot be dis¬ 
puted and indeed had not been disputed. 
For the broad proposition that such an 
omission of itself invalidates a grant re¬ 
liance has been placed on behalf of the 
appellant on the decision in the case of 
Akhileswari Dasi v, Hari Ckaran Mirdha 
(2). On behalf of the respondents it 
has been urged that s. 250 of the Suc¬ 
cession Act gives a discretion to the Judge 
in the matter of issuing citation, and the 
only case where such omission amounts to 
a just cause for revocation under s. 234 of 
the Act is a case of an omission to issue a 
citation such as is mentioned in s. 193 
or 8. 199 of the Act and is compulsory, 
and ill support of this contention reliance 
has been placed upon the case of Digam- 
bar Keshav Skrotri v. Narayan Vithal 
Aahte'car (3). Tnis last-mentioned case, 
which related to a Will and was under 

the Probate and Administration Act, it is 

true, lays down a distinction between 
compulsory citations and discretionary 
citations on reference to s, Ki ana s, 
69 of that Act ; but I doubt very much 
whether the learned Judges intended to 

. (21 81 Ind. Ca3. 633; 40 0. L. J. 207; A. I. K. 1925 
Oal. 223. 

9 lad, Oas. 354; 13 Bomi L. R, 3S, 
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lay it down that it is only compulsory 
citations which would come within III. {b) 
to 8. 50 of the Act as has been contend¬ 
ed for before us. The judgment in that 
case to my mind is not inconsistent with 
the view that they held that both classes 
of citations come within the illustration, 
but that the question whether the grant 
should be revoked or not would depend 
upon the circumstances, that is to say, in 
the case of compulsory citations nothing 
else need be considered, while in the case 
of discretionary citations other considera¬ 
tions have to be taken into account. This 
precise contention which the respondent 
has now put forward was urged in this 
Court in the case of Rebells v. Eebells (4) 
and was not accepted as well-founded 
(see the judgment of Banerjee, J., in that 
case) and I agree with what was said by 
the learned Judge in his judgment in that 
case. 

In my opinion it must be held, in the 
■words of III. (6) to b. 234 of the Succes- 
Bion Act, that the grant was made without 
citing parties who ought to have been 
cited. The question then arises whether 
if the case comes within the III. (&) the 
grant must necessarily be revoked or 
annulled. The appellant’s contention is 
that it must be. The case of Akhiieswari 
Dasi V. Hari Charan Mirdha (2) and the 
cases of Dwijcndra Kath v. Golok Nath 
Sarma (5), Rehells v. Rebells (4) and Sho- 
roshibala Debt v. Anandamoyee Debi (6) and 
the case of Naba Gopal Goswami v, 5ri Gopal 
(7) upon which it proceeds are all cases 
of Wills, and omission to take steps for the 
proper representation of minors concerned 
therein. There is, in my opinion, a broad 
distinction between cases of Wills and 
cpes of intestacy in the matter of cita¬ 
tions, for in the former cases the proof of 
a Will in a majority of cases, if not in 
aU, acts prejudicially to the legitimate 
rights of those who would inherit or be 
entitled to the properties in the absence 
of a Will, and omission to cite them is 
likely to affect such rights of theirs in 
their absence, while in the latter cases 
such omission only affects their preferen¬ 
tial right to administer or prevents 
them from objecting to the personnel of 
the administrator or to like matters and 

(4) 2 C. W. N. 100. 

t (5) 28 Tnd. Oas. 574; 19 C. W. N. 747; 21 C. L. J. 287. 

(6) 12 O. W. N. 6. 

^7; 33 Ind. Cas. 14; 23 C. L. J, 79, 


it is not until there is any mal-adminis- 
tration that they are really affected. 
These considerations lead to different re¬ 
sults in different cases. In the present 
casein view of the fact that the daughters 
themselves have not yet complained of 
the proceedings having taken place in 
their absence, the omission to cite them 
does not, in my opinion, call for revoca¬ 
tion of the grant, I wish to guard 
against suggesting in any way that the 
proceedings were not defective or that the 
District Judge exercised a sound judicial 
discretion in making the grant without 
issuing citations on the daughters. It 
has been repeatedly enjoined by this 
Court that citations should always issue 
to parties who are known to the Court to 
be interested or to claim any interest in 
the estate of the deceased. This ground, 
however, as a ground of revocation fails 
in the circumstances of the case. 

The appeal accordingly must be and is 
dismissed with costs as against the re¬ 
spondent No. I, hearing-fee being assess¬ 
ed at 3 gold viohurs. The other respond¬ 
ents who have appeared and supported 
the appellant must bear their own costs. 

Greaves, J.—I agree. 

z. K. Appeal disnissed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 79 of 1926. ■ . 

January 5, 1927. 

Present :—Sir Louis Stuart, Kt., Chief 
Justice, and Mr. Justice Hasan. r 
Pandit GOKUL PRASAD PATHAK— 

Plaintiff—Appellant 

versus 




Defendants—Respondents. 

Mortgage — Redemption—Covenant to approprioU 
profits in lieu of interest on portion of moHgage-monei 
and to charge interest on balance—Clog on equity 
redemption — Interest, liability to pay after date fixtc 
for redemption. 

Certain property was put in the possession of * 
mortgagee and the mortgage-deed stated that th< 
profits arising out of the property should be appro 
printed towards the payment of interest due ^ 
the mortgage-money. It was further provided b] 
the deed that the mortgagor would pay interest » 
a certain rate on another sum of money which 
, due from him to the mortgagee and that on the espir] 
of a certain period the property would be redeew« 
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oa pajTnent of both the sums of monev together with 
interest ou the last-mentioned sum: 

Held,{l) that the total of both the sums of money 
was to be treated as the mortgage-money and that, 
therefore, every part of it constituted a charge on the 
mortgaged property; [p. 181, col. 2.] 

(2) that the agreement to pay the second sura of 
money together with interest thereon at the time of 
redemption did not amount to a clog on the eouitv 
of redemption; [ibid.] 

(3) that interest would continue to run on the 

second sum of money even after the expiry of the 
period fixed for redemption up to the date of pay¬ 
ment. [i6id.l ^ ^ 

, The general principle is that money borrowed on 
interest will carry interest till the date of re-payment 
of the principal unless the contract makes provision 
to the contrary, \ibid.] 

Second appeal against the judgment and 
decree of the District Judge, Fyzabad, 
dated the 14th November. 1925, upholding 
that of the Subordinate Judge, Sultanpur, 
dated the 17th February, 1925. 

Mr. H. Husain, for Mr. Niamatullah, for 
the Appellant. 

Messrs. Radha Krishna and M. Wasim, 
for the Respondents. 

JUDGMENT. —This is the plaintilTs 
appeal from the decree of the District 
Judge of Fyzabad, dated the 14th of No¬ 
vember, 1925. The plaintiff-appellant 
brought the suit, out of which this appeal 
has arisen, for redemption of a mortgage 
dated the 27fch of September, 1872. The 
deed of mortgage relating to that trans¬ 
action was executed on that date by'one 
Benil Bakhsh Singh in favour of one Janga 
Singh in respect of village Damanpur in 
the District of Sulbanpur. The plaintiff is 
the successor-in-interest of the mortgagor, 
Beni Bakhsh Singh, and the defendants 
are the grandsons of the mortgagee, Janga 
Singh. 

Three questions were urged at the hear¬ 
ing of this appeal by the learned Coun¬ 
sel for the appellant. They all turn on 
the construction of terms of the deed of 
mortgage of the 27th of September, 1872. 

It will, therefore, be convenient to state 
the terms of the mortgage on which the 
decision of the question urged in appeal 
depends. It appears that the mortgagor 
was indebted to the mortgagee in a sum 
of Rs. 2,300. This amount was split into 
two portions of Rs. 1,330 and Rs. 970. 
lu lieu of the former amount the village 
of Domanpur was put into the possession 
of the mortgagee and the profits were to be 
appropriated towards the payment of in¬ 
terest due on that sum. of money. As 
regard* the latter amount of Rs. 970 the 
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covenant was as Mlowa:—970 ki karar kin 

kiekrupia saekra k& hisab fe sad dd li 
kalam^{\s regards the sum of Rs. 970 I 
agree to pay interest for certain at the 
rate of Re. 1 per cent.). The redemption 
is fixed to take place at the end of 12 
years on payment of both the sums of 
money and finally comes the covenant that 
in case of default the mortgage will 
automatically convert itself intoasale. On 
these terms of the mortgage the argu¬ 
ments in appeal are: — ^ 

(1) That the loan of the sum of Rs. 970 
does not constitute a charge on the mort¬ 
gaged property; 

(2) that the payment of the same sum 
obmoney at the end of 12 years as a con¬ 
dition precedent to redemption amounts 
to a clog on the equity of redemption; 
and 

(3) that the mortgagee is not entitled 
to interest after the expiry of 12 years. 

We are of opinion, that none of the 
three arguments is sustainable. On the 
terms of the mortgage already quoted the 
entire sum of Rs. 2,309 becomes payable 
at the end of 12 years together with in¬ 
terest on the sum of Rs. 970 and it is 
in the event of default in payment of the 
whole of that amount that foreclosure is 
to follow. This being so. it follows that 
the entire sum of money was to be treated 
as mortgage-money and consequently 
every part of it constitutes a charge on the 
mortgaged property. 

As regards the second argument, there 
is no substance in it whatsoever and in¬ 
deed it was not seriously pressed. The 
sum of Rs. 970 was a portion of the 
consideration for which the mortgage was 
effected and the profits of the mortgaged 
property were not enough to cover interest 
accruing on that sum of money. It was 
therefore, left to carry interest at the rate 
provided for in the document and we see 
no reason why the enforcement of a cove¬ 
nant of that nature would constitute any 
clog on the equity of redemption. 

As regards the third argument, it would 
appear from the terms of the mortgage 
that the sum of Rs. 970 was to carry 
interest at the rate of 1 per cent, per 
mensem. We conceive that the general 
principle of construction is that money 
borrowed on interest will carry interest 
till the date of re-payment of the principal 
unless the contract makes provisions to 
the contrary. There is no each provision 
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30 the mortgage oader consideration. Ac¬ 
cording to our interpretation of the deed 
o[ mortgage we find nothing in it which 
restricts the application of the general 
principle just now stated to the period 
fised for redemption. The leading case 
on the subject is the decision of their 
Lordships of the Privy Council in the 
case of Mathura Das v. Raja Narindar 
Bahadur (1) and, though as laid down 
in that decision that every document must 
he interpreted according to its own terms, 
there is no doubt that the general princi¬ 
ple is the same to which we have made 
reference just now. This is supported by 
a series o^ cases decided in the late Court 
of the Judicial Commissioner of Oudh and 
in the High Court at Allahabad: for in¬ 
stance we will refer to the case of Najm- 
un-nissa v. Raghunath (2) and Mahadeo Pra¬ 
sad V. Dhiraj Singh (iJ). 

The appeal, therefore, fails and is dis¬ 
missed with costs. But we direct that in 
preparing the decree in the office of this 
Court the plaintiff will be allowed six 
months' time from the date of our decree 
to pay the money required of him for the 
purpose of redemption. 

z K. Appeal dismissed. 

(1) 19 A. 39; 23 I. A. 138; 1 C. W. N. 52; 26 M. h. 
,1. 214; 7 Sar. P. C. J. 88; 9 Ind. Dec. (n. s.) 25 (P. C.). 

(2) C7 Ind. Cas. 963; 25 O. C. 36; A. I. R. 1922 Oudh 
122 . 

(3) 77 Ind. Cas. 122; 44 A. 772; 20 A. L. J. 752- A 

J. R. 1923 All. 7. ’ 


CALCUTTA HIGH COURT. 

Original Civil Suit No. 1494 op 1923 

June 29. 1926. 

Present: —Mr. Justice Buckland 
DULICHAND SAMSTJKH— 

Plaintiff 

versus 

DUNBAR MILLS CO., and another — 

Defendants. 

Company—Articles of Association —Share certifi¬ 
cate, loss of—Issue of new certificate — Indemnity — 
Discretion of Directors—Power of Court. 

One of the Articles of Association of a Company 
provided that if any certificate of shares was worn 
out or was defaced, then, upon the production thereof 
to the Directors, they may order the same to bo 
cancelled and may issue a new certificate in lieu 
^«rao£ and. i£ any certificate was lost, or destroyed, 


then upon proof to the satisfaction of the Directors, 
or in default of proof, on such indemnity as the 
Directors deem adequate being given, a new certifi¬ 
cate in lieu thereof should be given to the party 
entitled to such lost or destroyed certificate: 

Held, that an absolute discretion was given to the 
Directors as to the indemnity to be furnished in the 
case of a lost or destroyed certificate and that the 
Court would not interfere with the exercise of such 
discretion where there was no question of the mala 
fides of the Directors, [p. 184, col. 1.] 

Mr. S. C. Chaudkary (with him Mr, R^ C. 
Sen), for the Plaintiff. 

Mr. W. W. K. Page (with him Mr. 
Ormond), for the Defendant-Company. 

Mr. K. P. Khaitan, for the Defendant 
Singhania. 

JUDGMENT- —This suit has arisen 
out of the alleged loss of 25 shares in the 
Dunbar Mills, Ltd. The reliefs prayed 
for cannot be comprehensively stated, and 
I will proceed to narrate the facts. 

The registered holder of the shares in 
question which were Nos. 2025 to 2949 
inclusive, was the defendant Durga Pro- 
sad Singhania, whose name still stands 
on the books of the Company as the re¬ 
gistered holder to this day. In the month 
of February 1920 they were sold by him 
to Messrs. Tezpal Makunlal. This transfer 
has not been proved with the exactitude 
with which the later transfers have been 
proved, but in the circumstances I do not 
think there can be any doubt that these 
shares were among those sold at or about 
that time by Singhania to Tezpal Makunlal 
according to the evidence of the witness 
Tezpal Jhoon Jhoonwalla. 

Evidence has been called tracing tte 
subsequent dealings in these shares. Tezpal 
Makunlal sold them to Jwalaprosad Shroff 
who in his turn sold them to Magniram Bun- 
gar. On the 28th May, 1920, the same shares 
came back into the hands of Jwalaprosad 
Shroff from Naraindas Khendenwalla, and 

on the same day Jwalaprosad Shroff sold 

them toNemai Chand Boral. The witnesses 
Khasinalh Chobey and Jabbermull have 
traced the subsequent dealings with the 
particular shares, and eventually on or 
about the 28th May, 1920, they came into 
the hands of the plaintiff. 

This evidence which has hardly been 
subjected to cross examination, in my 
opinion, clearly establishes that the plaint¬ 
iff bought the shares in question as al¬ 
leged in the first paragraph of the plaint; 
and the question need not, therefore, be 
farther considered, and . that disposes o 
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the first issue submitted oa behalf of the 
defendant Nor has it been challenged 
that the certificates were accompanied by 
a duly executed transfer deed, and, in my 
opinion, that also was the case and I hold 
accordingly. 

The shares having come into the hands 
of the plaintiff according to his evidence, 
he found that the scrip was slightly 
damaged, and he gave orders to his man, 
Hetram, to take them to the sellers to 
have them changed for other certificates. 
Hetram proceeded on his way with the 
scrip, and since then according to the 
plaintiff, nothing more has been heard or 
seen of it. Hetram made a report to him 
but the report which he received from 
Hetram has not been admitted in evidence 
because Hetram is in his native village, and 
has not been called as a witness. 

The plaintiff also says that he gave in¬ 
structions for advertisements to issue as 
to the loss alleged, but as to this again 
no evidence of the advertisements has been 
adduced. I am at a loss to understand 
why no attempt has been made to produce 
the evidence of Hetram or the advertise¬ 
ments, but nevertheless such is the case. 

The plaintiff thereupon approached 
Messrs. Kettlewell, Bullen & Co., the Manag¬ 
ing Agents of the defendant Company, 
and what he desired and still desires, ac¬ 
cording to the plaint, is to have new 
certificates issued to him. A long story 
is stated in the plaint as to how the Manag¬ 
ing Agents refused to issue to him new 
certificates, but this has not been proved. 

The position taken up by the Company, 
however, is that they would be prepared 
to issue new certificates to the registered 
share holder in accordance with Art. 16 of 
the Articles of Association. That could 
not be to the plaintiff because he is not 
the registered holder but it may be that 
the plaintiff would be entitled to have his 
name placed upon the register, in which 
Qase it would be for him to satisfy the 
defendant Company as regards the indem¬ 
nity required for the purpose of obtaining 
new certificates. 

No evidence of any facts has been given 
beyond the point where the shares are 
said to have been lost, but I am prepared 
to hold, on the evidence adduced, that the 
shares having been banded to a man in 
the employment of the plaintiff, and he 
having gone away with the shares, and 
the shares never having since been seen 
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or heard of by the plaintiff, as regards tha 
plaintiff, the certificates have been lost. 

Tais disposes of the third issue sub¬ 
mitted^ on behalf of the defendant Com¬ 
pany, in the terms in which it is stated 
though having regard to the terms of 
Art. 16 to which I shall further refer 1 am 
not sure that it arises. 

But in so holding I must not be taken to 
imply that the shares are irretrievably 
lost 80 that in all human probability there 
is no possibility whatever of any person 
coming forward with them and making 
a claim against the Company. It is neces¬ 
sary that I should say this as it might be 
contended upon Art. 16 of the Company’s 
Articles of Association that my finding 
debarred the Directors from requiring the 
indemnity which that Article entitles them 
to demand in default of proof of loss to 
their^ satisfaction, and that by virtue of 
this judgment the plaintiff, once his name 
is registered, is entitled to new certificates 
without giving an indemnity. That would 
not be fair to the Company and my find¬ 
ing is not intended to go to that length. 

It is not disputed on behalf of the Com¬ 
pany that the plaintiff would be entitled 
to have his name placed upon the register 
once he has proved his title, and this 
brings me to the stage when the real 
matters in controversy, which have given 
rise to all the trouble, arise. They are 
embodied in the following issues submit¬ 
ted on behalf of the defendant Company;— 

1 Was the defendant Company entitled 
to require from the registered holder the 
indemnity required in para. 8 of the written 
statement ? 

Is the plaintiff, upon adducing proof 
of loss, entitled to the issue to him of a 
duplicate certificate ? 

The last issue submitted is the usual 
one as to the relief to which the plaintiff 
is entitled. 

So far as the plaintiff claims to have 
new certificates issued to him, he clearly, 
in my opinion, has no locus standi until 
he has had his name registered as the 
holder and, however much he might satisfy 
the Company as to the loss the answer to 
the second of the above issues must be in 
the negative. 

The question really is as to the right 
of the registered holder, be it the plaint¬ 
iff or be it Singhania, for the trouble has 
arisen as to the indemnity. What the re¬ 
quirements were and what the plaintiff 



wai prepared to do has not been proved, 
but 1 have been informed that the defend¬ 
ant Company required, among other 
guarantors, a European Bank, which the 
plaintiff could not or did not offer to 
iurnish. Be that as it may, there is no 
need to discuss what actually was required 
for the whole question turns upon the 
point whether the Court will interfere 
with the discretion allowed to the Direc¬ 
tors by Art. 16. This Article is as fol¬ 
lows;— 

lb. If any certificate be worn out or 
defaced, then, upon production thereof to 
the Directors, they may order the same 
to be cancelled and may issue a new cer¬ 
tificate in lieu thereof, and if any certi¬ 
ficate be lost or destroyed, then upon proof 
to the satisfaction of the Directors, or in 
default of proof on such indemnity as the 
Directors deem adequate being given, a 
new certificate in lieu thereof shall be given 
to the party entitled to such lost or destroy¬ 
ed certificate. 

The clause, in my opinion, gives an ab¬ 
solute discretion to the Directors as to 
the indemnity to be furnished with which 
the Court will not interfere, there bsing, 
as here, no question of mala fidts. Various 
observations have been made to me as 
to the risk which the Company would 
incur on the one hand, and as to the need 
for a substantial guarantee on the other 
hand. In the view which I take I have 
nothing to do with such considerations It 
is entirely a matter for the Directors who 
are given a discretion and may exact such 
indemnity as they deem adequate. 

In this view there is no need to con¬ 
sider the ground upon which the various 
attempts to claim new certificates fell 
tnrough, and indeed evidence of that would 
not have been relevant. 

In niy judgment the defendant Company 
is entitled to require from the registered 
holder such indemnity as the Directors may 
deem adequate. 

In these circumstances it only remains 
to consider to what relief the plai.ntiff is 
entitled. 1 have already expressed my 
opinion on the questions of fact, and I 
declare that the plaintiff is the owner of 
ordinary shares Nos. 2025—2049 in the 
Daiibar Mills, Ltd., and solely and bene¬ 
ficially entitled thereto and to all the ad¬ 
vantages and benefits thereof, and all 
dividends, privileges, bonuses, etc., de- 
' dared since the day of purchase. 
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As regards dividends it appears that 
dividends which have accrued amount to 
Es. 6,800 but by some arrangement or other 
which is not disputed this money was paid 
to Durga Pro=^ad Singhania. 

The plaintiff by his Counsel does not ask 
for any order against the Company as re¬ 
gards the sum already paid to Singhania. 

I also hold that the plaintiff is entitled 
to have his name registered in the books of 
the Company as the holder of the said 
ordinary shares, and I direct rectification 
of the register of the Company accordingly. 

The plaintiff is not entitled to an order 
that certificates be issued to him. Once 
his name has been placed on the register 
it will be for him to apply to the Com¬ 
pany for new certificates which I have no 
doubt will be supplied if he furnishes an 
indemnity which the Directors deem ade¬ 
quate. 

The question of costs required a certain 
amount of consideration for it would ap¬ 
pear as though the plaintiff had obtained 
some measure of success in these proceed¬ 
ings, but I think upon analysis it is clear 
that he has entirelj' failed in regard to his 
real object in bringing the suit. 

If one takes the first three issues as to 
purchase of the shares, delivery of the 
certificates with the deed of transfer and 

the loss, they are merely preliminary to the 

next point which is the rectification of the 
register. 

The need for that has as far as I am 
aware been entirely ignored by the plaintiff 
throughout. His one object has been to 
get the new certificates. Assuming, how¬ 
ever, that he was the proper person to 
apply for the new certificates, he has not 
according to the evidence, and there is 
nothing to show that he has made any 
effort to prove to the Directors the loss 
of the shares and to satisfy them. It may 
be that even so, had a sufficiently sub¬ 
stantial indemnity been forthcoming the 
Directors would not have been too strin¬ 
gent in this respect. The new certificalcs 
and the indemnity, undoubtedly, have been 
the real question at issue throughout. As 
to that the plaintiff has entirely failed in 
this suit. 

The questions of fact to which I have 
referred and the rectification of the regis¬ 
ter have been put in issue as the Company 
could hardly have been expected to admit 
them but at the same time it cannot be 
said that they have strenuously contested. 
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•'It was, however, necessary for the plaint¬ 
iff to establish his case in regard to these 
matters before thequestion of the indemnity 
and the new certificates could be reached. 

In the circumstances though he may, 
as I said just now, appear to have obtain¬ 
ed some measure of success in these pro¬ 
ceedings, nevertheless as to the real objects 
for which the suit was brought, he has en¬ 
tirely failed. In my judgment, he should 
pay the costs of the defendant Company. 

Before I conclude I wish to refer to the 
brief of correspondence. A brief of cor¬ 
respondence was tendered in evidence, 
filed and marked. No letters have been 
•referred to by either side. Learned Counsel 
for the defendant Company was willing 
that the brief of correspondence should 
he returned. Learned Counsel for the 
plaintiff was anxious that it should remain 
on the record. To this course no objec¬ 
tion was taken on behalf of the defendant. 

As I have directed the plaintiff to pay 
the costs of the defendant, there is no 
■need to give any special directions as to 
this brief of correspondence, but had I 
ordered otherwise I should have directed 
-that the costs of the brief of correspondence 
be borne by the plaintiff in any event. 

Order accordingly. 


lb5 
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PUKBLRAJ JESHRAJ MARWADI— 
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Civil Procedure Code {Act V of 190S), s, 11^5, 0. 
XXII, rr. Ux ^—Death of party — Abatement—Order 
tetting aside abatement — Procedure—Decree passed 
against person not representing estate of deceased, 
whether binding on estate—Surety, whether liable. 

Where an application is made to set aside an 
abatement and to bring on record the legal repre¬ 
sentatives of a deceased party to the suit, the Court, 
if it grants the application, should not merely make 
an order setting aside the abatement but should also 
make an express order directing that the legal repre¬ 
sentatives of the deceased party should be impleaded 
as parties to ths suit. [p. 186, col. I.) 

Where a defendant dies and a person who is not 
his legal representative is brought on the record as 
iuoh, a decree olitained against the latter eannvt 


bind the estate of the deceased or the persons rightly 
entitled to that estate. Such a decree cannot there¬ 
fore. be enforced against a person who had stood 
surety for the satisfaction of any decree that might 
be passed against the original defendant in the suit 
[P. 187, col 1,1 

It is essential that a person trying to make a surety 
liable should satisfy the conditions of the .surety 
bona. {p. 186. col 2, p. 187, col 1.] ^ 

Where a defendant dies and his legal representative 
IS brought on the record and a decree is passed 

against him the Court cannot direct that the decretal 
amount should be paid out of the estate of the deceas¬ 
ed. The proper order in such a case is to pass a 
decree against the legal representative limiting his 
liability to the extent of the as.^ets which have come 
to his hands as representing the estate of the de¬ 
ceased. [p. 186. col. 2.] 

Second appeal from the decision of the 
Assistant Judge at Poona, in Appeal No 206 
of 1924, reversing the decree passed by the 

Subordinate Judge, Poona, in Civil Suit 
No 250 of 1923. 

Mr. P. B.Shingne, for the Appellant. 

Mr G. N. Thakor (with him Mr. K. V, 
Joshi)^ for the Respondent. 

JUDGMENT. 

Marten, C. J. —The main trouble in 
this case has been caused by irregular¬ 
ities in the procedure adopted in the 
Small Causes Court. Poona. The point 
is whether the plaintiff can be held 
liable as surety under a bond which he 
entered into in the Small Causes Court 
to p.ay a certain claim up to Rs. 1,000, if 
the principal debtor, one Khodadad, did 
not pay. there having been an ex 'parte 
decree mssed against Khodadad in favour 
of the Marwadi, who is the defendant-ap¬ 
pellant in the present case. That ex parte 
decree was set aside on the terms inter 
alia that the surety should give security 
in the way I have mentioned. 

In 1919 the defendant Khodadad died 
He left a widow, two minor sons and & 
daughter, who in fact were all in Persia 
Khodadad was a Parsi. The Marwadi 
allowed over six months to expire and the 
suit to be abated before he made an applica¬ 
tion to set aside the abatement and to 
bring the heirs on the record. But the 
persons, whom he asked to be brought on 
the record, were not the true heirs but 
one Tirandaj, the brother of the deceased 
He did not specifically mention the rela¬ 
tionship in his application to the Court 
Ex. 26, but the matter came before the 
Judge on October 7, 1920, and, according 
to certain official notes on page 5 of the 

additional paper-book before us, he passed 

the followiDg order i— 
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“The order of abatement is set aside on 
the terms given in the order in Miscel¬ 
laneous Application No. 81 of 1920.’* 

Now, the Miscellaneous Application 
No. 81 of 1920 was the application, Ex 26. 
which I have just referred to, and the actual 
order made was: — 

“The affidavit of petitioner shows that 
he could not trace the heirs of the deceased 
defendant within six months by his 
death. The order of abatement is set aside. 
Plaintiff to bear the costs of this applica¬ 
tion, and one-fourth of his costs in the suit 
are disallowed for failure to apply to join 
the heirs within six months.” 

I take it to be clear then that the terms 
referred to in Ex. 24 are these conditions 
as to costs which are set out in the ac¬ 
tual order in Ex. 26. It will be seen, 
therefore, that neither in Ex. 24, nor in 
Ex. 26, is there any other order except 
that of abatement. There is no direction 
as was asked in the application that the 
name of the heir should be brought on 
the record, and that the plaint should be 
amended. It may be, if one looks at the 
rules, that it would bo sufficient to set 
^ide the order of abatement without more. 
Order XXII. r. 9, deals only with the setting 
aside of an order of abatement, and does 
not in itself provide for the heirs being 
added. The joinder of heiis comes under 
a different rule, viz., O. XXII, r. 4, which 
provides that ” the Court, on an applica¬ 
tion made in that behalf, shall cause the 
legal representative of the deceased de¬ 
fendant to be made a party and shall pro¬ 
ceed with the suit.” 

Then what happened was that apparently 
a notice was issued to the man Tirandaj 
named in the application, and it may be 
assumed that it was a notice to show cause 
why an order for setting aside abatement 
should not be made and why he should 
not be added as a party. That, of course 
was given before the actual order setting 
aside the abatement was made. But as 
to whether any further notice was given 
to Tirandaj that he had been added and 
of the hearing of the suit, the record is 
silent. What is stated in Ex. 2 is : “ The 
original defendant being dead his heir 
who is duly served is absent.” Issues 
were framed and the order was ; “ Claim 
decreed with costs against the estate of 
the deceased Khodadad Bahram.” Then 
in Ex. 23. there is a statement that ** the 
suit Maving been mentioned for final de- 
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cisioa in the presence of the plaintiff]^ 
Pleader and the defendant's Pleader, it 
is hereby ordered that the plaintiff’s 
claim is decreed with all costs from out 
of the estate of the deceased Khodaded 
Behram.” It will, however, appear from 
another part of the record that the origi¬ 
nal notice served on Tirandaj was lost. I 
refer to Ex. 26. 

Now, stopping there for a moment, we 
think that it is not shown that the Court 
ever made an order, as it should have 
done, under 0. XXII, r. 4, making the 
legal representatives of the deceased de¬ 
fendant a party lo the suit. In neither 
of those two documents 1 have above re¬ 
ferred to, is there any such express order, 
and though we are anxious to remedy 
mistakes, if mistakes have been made, 
still we do not feel we can spell out of the 
documents in the Small Causes Court an 
implied order to that effect. And when 
we get the actual decree that the Court 
passed, that, in the view I personally take, 
was in a wrong form. The Court was not 
administering the estate of the deceased. 
It had no right, in my view, to make an 
order that a certain sum was to be paid 
out of the estate of the deceased. The 
proper order ought to have been against 
a particular individual limiting his liabil¬ 
ity to the extent of the essets come to 
his hands as representing the estate. 

So, it appears to us that we really have 
not got here, in the first place, an order 
“deciding this suit against the deceased 
applicant” within the meaning of the 
surety bond which the surety entered into* 
These are questions between principal 
and surety, and have to be decided strict¬ 
ly. We all know that little slips like 
giving time to a principal debtor without 
the leave of the surety will result in the 
surety being discharged. Even assuming 
the Court below was correct in thinking 
that the surety bond would apply to a 
decree against the applicant or his duly 
constituted representatives, we do not 
think it necessarily applies to a decree 
which is not binding on the applicants 
estate. However, it has been pointed out 
to us that this point does not seem to 
have been urged in the Court below, and 
that, a^jcordingly. it is not one which 
should prevail in an Appellate Court. Per¬ 
sonally I do not talse chat view in a case 
like the present, because I think it is 
essdutlal to see that the person tryinS 
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to make the surety liable satisfies the con¬ 
ditions of the bond. 

But, even assuming a different view 
was taken of the above, and that there 
was a valid decree, and even assuming 
that this man Tirandaj was added as a 
party,^ and that the decree must be read 
as a judgment against him as represent¬ 
ing the estate to pay the amount, a further 
serious point arises. Tirandaj was not 
the heir; the widow and children were, 
and although we, of course, accept the 
finding that the plaintiff acted bona fide 
in making him a party, and was unaware 
of the existence of the widow and child¬ 
ren, still a point arises as to whether, 
under these circumstances, a decree ob¬ 
tained against a person, who is not the 
legal representative of the deceased, can 
be binding on the estate and on the 
persons rightly entitled to that estate. 

‘ In the circumstances of this particular 
case, we think the lower Appellate Court 
was right in holding that the decree is 
not binding, and that it cannot have the 
consequence of making the surety liable 
to pay what would be due from him 
under the surety bond in other circum¬ 
stances. In the first place, the Code has 
been deliberately amended as regards the 
definition of a legal representative, and 
8 . 2 (11) provides that “ a legal repre¬ 
sentative means a person who in law re¬ 
presents the estate of a deceased person, 
and includes any person who intermeddles 
with the estate of the deceased.’ Order 
XXII, r. 4, provides that the Court shall 
cause the legal representative of the deceas¬ 
ed defendant to be made a party. 

It is very material to observe that that 
wording has been altered from the old 
Code, which provides in effect that the 
Court was to cause a person who was 
alleged to be the lesral representative to 
be made a party. That alteration in the 
Code explains the dictum in Kadir Mohi- 
deen Marakkayar v. Muthukrishna Ayyar 
(1) which was relied on by the learned 
TrialJudge, and which was cited by the 
appellant in the present case. I refer to 
page 234* where the Court stated : — 

“ In our opinion a person whom the 
plaintiff alleges to be the legal representa¬ 
tive of the deceased defendant and whose 
name the Court enters on the record in 
the place of euch defendant sufficiently 

0) 20 M. 230; 12 M. L. J. 368. 
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represents the estate of the deceased for 
the purposes of the suit and in the ab¬ 
sence of any fraud or collusion the 
decree passed in such suit will bind such 
estate.” 

That decision on the then state of the 
Code I can quite follow the Court mak¬ 
ing. But now the wording of the Code 
has been altered. I think it is going too 
far to say that it is sufficient for an ap¬ 
plicant to allege that a particular person 
is the legal representative to enable a 
decree to be made which should be valid 
against the true heir, although that heir 
is not a party to the suit. 

The actual decision in Kadit Mohideen 
Marakkayar v. Muthukrishna Ayyar (1), 
can be supported on quite different 
grounds, viz., that there was undoubtedly 
one true legal representative of the de¬ 
ceased on the record, and it was net neces¬ 
sary for the validity of the decree that all 
the heirs should be brought on the record. 
A decision of Sir Norman Macleod and Mr. 
Justice Shah in Jehrabi Sadulla Khan 
Mokasi v. Bismillabi Sadruddin Kaji (2) is 
very much to the same effect. But in Mirkha. 
Imamkha v, Bhagiraihi Mahadev Abhyan- 
kar (3') a decision of Mr. Justice Heaton 
and Mr. Justice Hayward it was consider¬ 
ed that the main authorities which allowed 
one individual member of a family to repre¬ 
sent the whole family, for instance, in 
some cases the manager of ajointHindu 
family, did not apply to, or at any rate 
should not be extended to, the case of 
Muhammadans. Here we have to deal with 
the case of a Parsi. But whatever may 
be the true view, in that respect, we have 
not got here even one undoubted legal re¬ 
presentative, and consequently the case is 
clearly distinguishable from those I hate 
just stated. 

Then there are two other cases which 
illustrate well the decisions on either side 
of the line. They are both decisions of 
the Privy Council, viz., Malkarjun v. 
Narhari (4) and Kkiarajmal v. Daim (5)' 
In Malkarjun v. Narhari (4) the Court had 
not only allowed a notice to be served 
on a person as representing the estate, 

(2) 80 Ind. Gas. 758; 26 Bom. L. R. 375- AIR 

1924 Bom. 420. ' * 

(3) 51 Ind. Cas. 18; 21 Bom. L. R. 329; 43 B. 412 

(4) 27 I. A. 216; 2 Bom. L R. 927; 25 B. 337; 5 0. 
W. N. 10; 10 M. L. J. 3ti8; 7 Sar. P. 0. J. 739 (P 0 ) 

(5) :i2 I. A. 23; 33 C. 296; 1 0. L. J. 584; 8 aar P. 

C. J. 731: 9 0. W. N. 201; 2 A. L. J, 71; 7 Bom. L. 

R. 1 (P. C.). 
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but had definitely held after argunaent 
that he was the right representative. That 
decision, in fact, was erroneous. Subse¬ 
quently in the suit certain property was 
sold, and later on, the question of the 
title of the purchaser came under con¬ 
sideration, There the Privy Council held 
that the Court had jurisdiction to decide 
whether the person added was the right 
person or not, and having come to a par¬ 
ticular conclusion, whether right or wrong, 
which was not in fact appealed, that 
particular decision could not be afterwards 
bhallenged, so as to oust the title of the 
purchaser, because it would be almost 
impracticable for the purchaser to have to 
see whether the orders of the Court after 
argument were correct or not. 

On the other hand, in Kkiarajmal v. 
Daim (5) where similarly a wrong person 
was added as a legal representative, the 
Board held that the lower Court had 
never exercised a judicial discretion on 
the point, and that, accordingly, Mallcar- 
jun V. Narkari (4) was distinguishable, 
and the proceedings were not binding on. 
the true heirs. 

Although the present is a case of a 
money-decree, I think the important point 
of" principle underlying it is more easily 
realised, if one considers sales by the 
Court of immoveable property. There, as 
was laid down in Premraj Motiram v. Javar- 
mal Gomaji (6) it would be quite wrong 
as a general principle in a suit against 
A to sell the property of B, who is not 
a party to the suit. I appreciate, of 
course, that no sale at any rate at pre¬ 
sent is involved in this particular suit 
that we have to deal with, but I see no 
difference in principle between the present 
case, and a mortgage or other suit where 
wrong representatives are brought on the 
record. 

In this particular I should like, merely 
by way of illustration of the general prin¬ 
ciples of law, to refer to two English 
authorities. There is a provision under 
B. 70 of the Conveyancing Act of 1881, 
which gives protection to purchasers 
under Court sales from any objection on 
the ground of want of jurisdiction, or 
want of concurrence, consent, notice or 
service. But, as was held in Jones v. 
Barnett (7) by the Court of Appeal, 

(6) 18 Ind. Cm. 381; 15 Bom. L. R. 41. 

■ (7) (1900J 1 Ch. 370; 69 L. J. Ch. 242; 48 W R 
S78i 83 U T. 37; 16 T. L. R. 178« 


this section was not intended to enable the 
Court to sell B’s property, when it was in-, 
tended only to sell A’s. Lord Lindley said 
at page 374*: — 

“In making the order for sale the Court 
was dealing with property which it did 
not decide, but which it assumed, to be¬ 
long to Isaac Jones. The order dealt with 
the property as being his It turns out 
that at that time it was not his at all, but 
that it belonged to Mary Jones.” ■- 

Then at the end, after referring to the 
argument on s. 70, the Master of thb Rolls 
said (page 375*);— 

“They (the Legislature) could not have 
intended to enable the Court to sell the 
property of B. when it supposed it was 
selling the property of A, B not being a 
party to the proceedings.” 

Lord Justice Rigby said (page 375*):— 

“In my opinion s. 70 was not intended 
to entrap the Court into dealing with pro¬ 
perty with which it had no idea that it 
was dealing.” 

On the other hand, in Hewsen v. Shelley 
(8) the Court of Appeal held that a sale of 
land by an administratrix was valid, not¬ 
withstanding that after the date of the sale 
the Will of the deceased was discovered, 
and then Probate was granted, and the 
Letters of Administration re-called. But 
there was a deliberate grant of Letters 
of Administration, and, as pointed out by 
the Court, nobody could safely deal with 
an administratrix, if the decision of Mr. 
Justice Astbury in the Court of first iH' 
stance upsetting the sale by the adminis¬ 
tratrix was good law. 

In our own Courts in Paswantappa Shi- 
dapa V. Ranu (9) we have a decision some¬ 
what to the same effect as in Jones v. 
Barnett (7), viz ^ where a man brings a 
suit to enforce a debt owing by the deceas¬ 
ed, and makes the wrong persons defend¬ 
ants as representing that estate, any 
decree that he obtains will not be binding 
against the true representatives or heirs in 
the absence, of course, of fraud or anything 
of that sort. I should perhaps have stated 
that, as far as this Court is concerned, 
there is no question of fraud or anything 
of that sort. 

Giving, then, my best attention to the 
arguments that have been addressed to us 
on this point, I think that, on the alterna- 

(8) (1914) 2 Ch. 13; 83 L. J. Ch. 607; 110 L. T 785; 

51 S. J. 397; 30 T. L. R. 402. 

. (9) 9 B. 86; 5 lad. Dec, (.v. s.) 58. _^ 

Of (1800) 1 OlL-^iSd,} 
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live ground relied upon by Ihe lower 
Appellate Court, this decree was not bind¬ 
ing on, and cannot be enforced against, 
the surety. I appreciate that, under s. 
14o of the Civil Procedure Code, his liabil¬ 
ity in ordinary cases would be determined 
^ execution proceedings under the decree. 
But there is authority to show that the 
plaintiff, in such a case, may bring a sepa¬ 
rate suit to enforce his rights against his 
surety. I think it was open to the surety 
here to take proceedings in a separate suit 
to negative his liability under this parti¬ 
cular decree. 

In saying this, I do not overlook the 
argument that the widow and children are 
out of time in disputing their liability, 
if any, under this decree. But that matter 
has not been gone into in sufficient detail 
to satisfy us whether that is correct even 
from the narrow point of limitation. In 
any event, and however, they may be cir¬ 
cumstanced as regards laches, I do not 
think that necessarily the surety is barred 
by their conduct. 

Accordingly, in the view I take, the lower 
Appellate Court arrived at the right con¬ 
clusion, and, therefore, this appeal ought 
to be dismissed. But, as regards costs, 
there is one matter which has been brought 
to our attention, and that is what the lower 
Appellate Court states in para. 5 of the 
judgment as to the information on which 
the plaintiff acted. His evidence was that 
he was informed by the surety that the 
deceased had left a brother Tirandaj. The 
surety, on the other hand, deposed that he 
informed the defendant about the existence 
of the widow and children of Khodadad. 
The lower Appellate Court has expressly 
disbelieved that story of the surety, and as 
I read that judgment it has, in effect, found 
.that the surety suppressed his knowledge 
of the existence of the widow and children, 
and'told the plaintiff his brother was the 
■heir. That being so, I think, at any rate, so 
far as this Courtis concerned, the surety 
may be left to bear bis own costs of this 
appeal. 

Accordingly, the appeal will be disrnissed 
-Without costs. 

Percivalf J.— I would merely add one 
remark, namely, that the Court of first 
instance has referred to Mr. Mulla’s com¬ 
ments on O^XXII, r. 4. at the top of page 
.669 of the 7th Edition of his Civil Pro¬ 
cedure Code. The learned author has there 
.iiuoted the observation rcontained in the 


Mr. t. gaol. 
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head-note of Kadir Mohideen Marakkamr 
y Muthakrishna Aijyar (1) to the elfect 
that, if there IS no fraud or collusion, a 

person sulhciently represents the estate of 

the deceased for the purpose of a suit, if he 

13 brought on the record by the plaintiff. In 

regard to that observation, two remarks 

may be made. In the first place, as has 

already been pointed out by the learned 

Chief Justice that case was a case under 

the old C ode before 1908, when the provi, 

sions were different from what they are 

now. But, besides this, even taking the 

case as it stands, the above words go rather 

beyond the decision in the case, because in 

that case one of the legal representatives 

was actually brought on the record. I make 

these remarks merely because the Trial 

Judge in this case appears to have been led 

astray by that observation, which is not 

quite correct m the present state of the law 
on the subject. 

Appeal dismissed. 




ALLAHABAD HIGH COURT. ’ 

bucoND Civil f\ppEAL No. 1063 of 19:'4 - 

December 3, ly26. 

Present.—Mr. Justice Pullan 
Lala JUGAL KISHORE— Plaintiff- 

Appellant 

vcTsys 

T. CAUL, Civil Surgeon 
Defendant—Respondent 

L}^]t<ition Act(IX of IU0S),». W~-Acknowhdmavt 

of liability reprimanding creditor for sending 

bills wx hout deducting them from amount due to debtZ 
--Construction—Denial of liability ^ 

A letter sent by a debtor to his creditor ran as 
follows: “I do not understand why you nersist ?n 
sending me bills when you yourself oie me rT528 

Please deduot your bill from the money you owe me lnd 

send the balance of Rs. 181-8 atyourLrliest Doh't 
send any more bills:" earnest...non t 

f/eid, that the letter did not amount to an acknow- 
edgmen of liability within the meaning of s 19 Tf 
the Limitation Act coupled with a claim ff set-off bit 

was one denying liability, [p. 190 , col. 1.1 ' ““ 

Curlandar v. Abdul Hamid (II and Badri Tina 

JfanoAor Da» (2), distinguished. ^ an Das y. 

Second appeal against the decree of the 
District Judge, Jhansi, dated the let May, 

Mr. Haribans Sahai, for the Apnellant ' 
Mr. M. N. liaina, for the Respondent 

JUDGMENT.-The quS^r aS I'fl 
this second appeal 18 whether a letter sent 
by the defendant in the suit to the plaint 
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iff oa the 6feh November, 1920, amounts to 
an acknowledgment to save limitation under 
8 . 19 of the Limitation Act. It appears 
that the plaintiff supplied the defendant 
with motor accessories from time to time 
and the greater part of the account was 
settled in June, 1920. After that a dispute 
arose between the parties, the defendant 
who is a Doctor refusing to pay the balance 
of the bill until his professional fees were 
settled. This suit was not brought until 
the 6th November, 1923, and unless the 
letter is an acknowledgment the suit will be 
beyond time. The terms of the letter are 
as follows : — 

‘T do not understand why you persist in 
sending me bills when you yourself owe me 
Ka. 528. Please deduct your bill from the 
money you owe me and send the balance of 
Rg. 181-8 at your earliest. It will oblige. 
Don’t send any more bills please.” 

Now an acknowledgment for the pur¬ 
poses of s. 19 of the Limitation Act must 
be an acknowledgment of liabilitv and this 
letter expressly denies any liability. It 
may admit that the items of the bill are 
correct though it does not sav so, but it 
certainly insists that no money is due from 
the defendant. The case is not strictly pa¬ 
rallel to that cited on behalf of the appel¬ 
lant reported iaCurUndar v. Abdul Hamid 
(1), because in that case the defendant ad¬ 
mitted that a certain sum was due and 
paid that sum. It is true that the ruling 
reported in Badri Da5 v. ManoharDas (2) 
and relied upon by the lower Court is not 
strictly in point but I have been shown no 
case in which a complete denial that any 
sum is due has been held to bean acknow¬ 
ledgment of liability. I would, therefore, 
not hold that this is a case of an acknow¬ 
ledgment of liability coupled with a claim 
to a set-off which is the only ground on 
which the appellant could succeed. 

Further, it is argued that the account 
.'should be held to be within time because 
of an item of Rs. 3 dated the 19th Decem¬ 
ber, 19i0. This item appears after a long 
•interval and after the last payment made on 
the account by the defendant. It is also 
more than a month after the letter written 
by the defendant in which he has clearly 
answered the plaintiff’s claim for settle¬ 
ment of the account. I do not consider 
that the plaintiff is entitled to tack on a 

2 U.P.L. R. 

{2; 20 Ind, Oas. 10; 11 A. L, 3. 601, 


small item of this nature which had no 
part in the account which had already 
been accepted by the defendant and includ¬ 
ed in his suit merely for the purpose of 
saving limitation. I find, therefore, that 
the appeal was rightly dismissed. I agree 
with the lower Appellate Court and dismiss 
the appeal with costs. 

A. Appeal dismissed. 


CALCUTTA HIGH COURT* 

Appeal fkom Original Deckeb No. 93 

OF 1924. 

November y, 1929. 

Present: —Mr. Justice B. B. Ghose and 

Mr. Justice Panton. 

SURESH CHANDRA BA.NERJI— 
Claimant No. 2—Appellant 

VC VSXiS 

The secretary of STATE for 

INDIA IN COUNCIL and afothbk 

—Opposite Party—Respondents. 

Land Acquisition Act (I of ISOJf), s. ^SS-'Market 
value, assessment of — Profits, prospective, loss of, wht^ 
tker cayi be taken into consideration. 

In ascertaining the market value of land which is 
being compulsorily acquired the Court has to ascer¬ 
tain the market value not according to the present 
disposition of the land but the market value o.^ Iho 
land as laid out in the most lucrative and advanta¬ 
geous manner in whfch the owner can dispose of it. 
But when once the market value has been assessed 
by taking every circumstance into consideration, the 
person interested cannot in addition ask for damages 
on the ground that he might have made profits by 
engaging in a certain trade or business on the land 
in question. He is, however, entitled to claim dam¬ 
ages for loss of earnings, if he carries on sozne bilsi" 
ness on the acquired land and by virtue of the acqui¬ 
sition he is deprived of his profits by reason of the 
fact that he cannot find any other place where he 
can carry on the business in which he was engaged 
on the acquired land. [p. 193, col. I.] 

^ Appeal against the decree of the Addi¬ 
tional District Judge at Howrah, in Hooghlj^r 
dated the ilth of January, 1924 

Dr. Dwarka Nath Mitter, Babus Bejoy 
Kumar Bhattacharjee, Shyama Prosaa 
Mukherjee, Senior, and Benoyendra Nath 
Palit, for the Appellant. 

Mr. Lap,gford James, Babus Surendra 
Nath Guha, M. Niiruddin Ahmed and Am- 
bicapada Chowdhury, for the Respond¬ 
ents. 

JUDGMENT. 

GhOde, J.—This is an appeal from 
the decision of the Special Land Acqui¬ 
sition Judge on a reference made at 
tha instance of the present appellant and 
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another who was described as claimant 
No. 1 named Mohini Mohan Banci ji against 
an award made by the Collector. The land 
acquired was 21 bighas odd and was used 
as a brick-field. It was let out to two 
brothers named Bull from October 1910 for 
10 years. The land was acquired under 
the Land Acquisition Act in 1^14 when 5 
years of the lease still remained to run. 
The rent payable by the Bull brothers to 
the two claimants was Rs. 1,800 per year. 
The interest of the claimants was that of 
dar-viokarraridars. The Collector awarded 
compensation on the basis of the rent 
reserved by the lease and allowed 20 years’ 
purchase-money to the claimants. The 
total amount was Rs. 30,830. In their appli¬ 
cation for reference to the Judge the two 
claimants wanted compensation to the 
extent of Rs. 1,18,000 odd. The learned 
Judge upheld the Collector’s award on 
certain grounds which it is not necessary 
now to deal with. Of the two claimants 
only the claimant No. 2 has appealed 
before us and he has valued his appeal at 
Rs. l'j,000 in his one-half share, that is, he 

- alleges that the compensation to he award¬ 
ed to the two claimants ought to have been 
Rs. 60,000 odd. 

It has been contended before us that the 
Special Judge ought to have allowed com¬ 
pensation to the claimants with reference 
.to one calculation something above 
Rb. 88,000 and according to a different cal¬ 
culation Rs. 77,000 odd. The contention 
with regard to the valuation according to 
the first method is that the rent ought to 
have been taken at the rate of Rs. 110 per 
bigha and the Collector ought to have 
awarded 20 year’s purchase value of that 
rent the amount being something over 
Rs. 46,000. To this it is contended that 
the value of the structures on the land 
should be added. The structures were a 

- kiln and a building in which the office of 
the brick makers was held. Rs. 3,000 is 
claimed for the kiln and Rs. 2,500 for the 
office building. The contention of the 
appellant further is that to this amount 
should be added damages for loss of earn¬ 
ings of the claimants as brick-makers and 
that is estimated at Rs. 37,0^0. This gives 
a total of Rs. 8^,700 and if this calculation 
had any basis to support it the claimants 
might have claimed a sum of about 
Rs. 58,000 in addition to what has been 
awarded by the Collector. The appellant's 
ehare on this calculation would have been 
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nearly R^. 29,000. But he baa abandoned 
about one-half of his legitimate claim on 
that basis according to the contention of 
his learned Vakil. 

The second method in wliich compensa¬ 
tion is claimed is that the valuation should 
have been made on the basis of the profits 
made by the business of brick-making. It 
is said that the profits according to the 
evidence would have been Rs. 3 per 
thousand bri-^ks and as 15 lakhs of bricks 
would have been made every year the 
profits would have been Rs. 4,5G6. Prom 
this a deduction was made of 25 per cent, 
for risk in the manufacture and so forth! 
The actual profit is claimed at Rs. 3 385 
To this is added the rent of Rs. 1,800 which 
the proprietor would noj have to pay if he 
had himself prepared bricks on his own 
land. This gives a sum of Rs. 5,185 At 
15 years’ purchase on this basis the valua¬ 
tion is said to be something over Rs. 77 0 l0. 

We have to examine whether the appel¬ 
lant is entitled to a higher amount as com¬ 
pensation than what has been awarded by 
the Collector. The learnsd Judg^ below 
was of opinion that the Collector has 

more than what the 

claimants were legitimately entitled to get 
as the market value of the property. It is 
not necessary for us as the appeal has been 
&rgu6(l Ii6r6 to cxHuiino tho 6vicl6nc6 from 
that point of view of the learned Judge 
below. The only thing that I think we 
ought to see is whether the appellant before 
us has been able to prove by evidence that 
he is entitled to a higher sum than what 
has been awarded to him. In this case 
there is no evidence as to the selling value 
of lands in the vicinity for ascertaining the 
market value. The Collector took as the 
basis of his valuation the rent which was 
payable under the 10 years'lease to the 
Bull brothers. That lease was only for 10 
years as I have already stated. The Col¬ 
lector apparently took that amount to be 
the rent realizable if a permanent lease 
were granted by the claimants. There is 
no evidence on the record as to what rent 
this laud would fetch after the expiry of' 
the lease to the Bull brothers. When the 
lease was granted to them there was virgin 
soil on the land and H. C. Bull who has 
been examined as the first witness for the 
claimants has deposed that when the land 
had virgin clay over it, it was more valu¬ 
able than when working had to be made 
merely on silt, and when the land was 
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acquired as Ball says, he had almost work¬ 
ed oat the virgin clay. From this evi¬ 
dence it is quite clear that the land 
had deteriorated in value by the use that 
hal been made as a brick-field by the 
lessees when it was acquired. From this 
it is not very difficult to infer that after 
the expiry of this term of 10 years if 
the claimants proceeded to let out the 
land, it was not likely to fetch a higher 
rent or even the rent for which it was let 
out to the Bulls. After the virgin soil had 
been, worked out the process of brick- 
making merely depended on t.he deposit 
of silt brought by the tidal water of the 
Bally Khalhy ihe side of which this land 
is situated. This deposit of silt must in 
the nature of things be of an uncertain 
nature depending upon the quantity of 
soil carried in the tidal water at differ¬ 
ent times, and under those circumstances 
.the letting value of the land would very 
likely be diminished. The contention on 
the side of the appellant is that the lease, 
-Ex. 5, which is dated May, 1918, shows that 
an adjoining piece of land was let out 
to a person named Mohamad Ishaq Khan 
who has been examined in the case at 
a rate of rent of Rs. 110 per bigha, I do 
not think that that evidence can help us 
incoming to the conclusion that at the time 
of the acquisition of the land in question 
the rent of this land should have been 
taken as Rs. 110 per It may very 

well be that after the acquisition of this 
land for the purpose of the Railway the 
letting value of adjoining lands bad 
increased for some reason or other. That 
was also a temporary lease for 11 years 
and I do not think that that lease which 
was taken 4 years after the acquisition 
.can be taken as a guide to enable us to 
hold that the rental of the land in ques¬ 
tion can be taken as Rs. 110 per bigha. 

The other piece of evidence on which 
the appellant relies is a lease dated 
July 1902 of a piece of land at some dis¬ 
tance oS from the land acquired and close 
, to the Railway, The rent reserved under 
■ this lease was about Rs. 178 per bigha. 
'The land was leased for the purpose of 
-working a Bone Mill. Now if this lease had 
been any indication of the letting value 
of the lands in the vicinity there is no 
vreason why the land in question was let 
out in 1910 at the rate reserved in the 
! lease as already mentioned. In my opinion, 
(,:therefore, there is no substance in the 


CDuteution that the letting value of the 
land in question ought to have been taken 
at Rs. 110 per bigha. 

\yith regard to the value of the kiln 
which has been claimed, I do not think 
that the claimants were entitled to value it 
separately. The land was let out at Rs. ItOO 
a year with the kiln and the annual 
value with the kiln on it w'as represented 
by the rent reserved. I, however, think 
that the claimants were entitled to ask 
for the market value of the office-building 
which was erected by the lessees after the 
lease was granted to them, which theleseors 
were entitled to take possession of after 
the expiry of the lease. But unfortunately 
for the claimants no evidence which can 
be acted upon has been given as to the 
market value of the building. The office 
was erected by Bull, but during his ex¬ 
amination not a single question was asked 

as to what was spent in building the 
office or what its market value was at the 
time of the acquisition or as to the nature 
of the building. It was only the claim¬ 
ant No. 1 when he examined himself as a 
witness who said that the bungalow Mr. 
Bull erected worked to him to be worth 
Rs. 2,000 when new. Upon this flimsy 
evidence the appellant claims Rs. 2,5U0 
as the value of the office-building. The 
claimant himself does not say anything as 
to how he guessed the value to be Rs. 2,000. 
This evidence, in my opinion, cannot at 
all be accepted in awarding any compen¬ 
sation for the building. It is contended 
that the building must have some value. 
It is, however, possible that the building 
was a thatched bungalow of no value to 
speak of. The argument, therefore, asking 
for adding the value of thestructures to the 
value of the land must fail. 

The next question put forward on behalf 
of the appellant is that of damage by 

reason of the acquisition injuriously affect* 

ing the earnings of the claimants. It ife con¬ 
tended that in addition to the market 
value of the land as ascertained the claim¬ 
ants were entitled to damages for loss of 
any profits they might have made if they 
had engaged in the business of brick- 
making after the expiry of the lease in 
favour of the Bulls. In support of that 
contention the learned Vakil cites the 
case of Ripley v. Great Northerri Railway 
Company (1). It seems to me that the 

(1) (1875) 10 Ok A. 435; 31 L. T. 363; 23 W. R. 68?. 
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principle laid down in that case has 
no application to the circumstances of 
the present case. It is, no doubt, well 
settled that in ascertaining the market 
value of the land the Court has to ascertain 
what is the market value of the property 
not according to its present disposition, 
but laid out in the most lucrative and 
advantageous manner in which the 
owner can dispose of it. A familiar ex¬ 
ample is that of lands in or near a town 
which are agricultural but capable of 
being used as building sites. But when 
once you assess the market value of the 
land by taking every circumstance into con¬ 
sideration I do not think that the person 
interested may again ask for damages on 
the ground that he might have made 
profits by engaging in a certain trade or 
business on the land in question. It seems 
to me that a person is entitled to claim 
damages for loss of earnings if he carries 
on some business in the acquired premises 
and by virtue of the acquisition he is de¬ 
prived of his profits by reason of the fact 
that he cannot find any other place where 
he can carry on the business in which he 
was engaged on the acquired premises; for 
example, in this case if the claimant had 
carried on the trade of brick making and if 
had proved that after the acquisition he 
Was unable to find a suitable field for carry¬ 
ing on his business of brick making and by 
that reason would lose his customers or 
suffer damage in any other way, he might 
have made a claim for such damage. In 
this case there is ample evidence that if the 
■ claimants had wished to carry on their 
trade of brick making there were sufficient 
lands where they might have carried on the 
business if they chose to do so immediately 
after the acquisition or 5 years after the 
acquisition, that is after the lapse of the 
period when the lease granted by them was 
to expire. Moreover, as I shall state later 
on, there is no sufficient evidence to estab¬ 
lish the amount of profits of the business. 
On these grounds I do not think that the 
appellant can claim anything as compensa¬ 
tion for loss of his earnings. 

With regard to the valuation that was 
suggested by the learned Vakil for the ap¬ 
pellant on the basis of profits, I do not 
think that there is any sufficient evidence 
on which the profits with regard to the 
business can at all be calculated. In his 
evidence Bull, no doubt, states “I suppose 
pay annual net profit would have been 


Rs. 7,000 per annum" but one cannot accept 
this to be a definite statement. His evi- 
deuce whatever it is worth is not supported 
y his account books which were not pro¬ 
duced. At page 65 in his evidence he 
gives certain details as to how a brick 
held should be valued; but with regard to 
ms own business he does not state any 
facts as to the capital that he had invested 
and also the ordinary working expenses; 
and so no definite finding can be arrived 
at as to the earnings with respect to the 
property in question. The learned Vakil 
for the appellant relies strongly upon the 
evidence of Mr. Monk a witness for the 
opposite party who accept the estimate 
given by Bull that 15 lakhs of bricks might 
have been manufactured on the land in 
question after acquisition. But Bull 
qualifies his statement by saying that 15 
lakhs of silt bricks from the field could 
be got after the field was improved as 
far as possible and he said further that 
very roughly it would cost Rs. 3,000 to 
Rs. 5,000 to remodel the field. Upon this 
evidence it is extremely difficult to find 
what the actual profit of the business was 

having regard to the capital invested, and 

no valuation can possibly be made on the 
basis of profits. 

Ido not think I should add anything 
further in order to dispose of the arguments 
advanced in the* appeal. As a matter of 
fact, the appellant has not been able to 
satisfy us that the compensation that has 
been awarded was inadequate. The appeal 
must, therefore, be dismissed with costs. 

The application was not pressed at tha 
hearing. It is, therefore, rejected. 

Panton, J. —I agree. 

2* K. Application rejected. 
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Second Civil Appeal No. 208 op 1926. 

December 22, 1926. 

PresenUSir Louis Stuart, Kt., Chief * 
Judge, and Mr. Justice Raza. 

AJODHYA and another—Defendants— 

Appellants 
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8HEO SHANKAR and another- 
PiiAiNTiFFi and Musammat Bibi UMAL 

BANI—Dependant—Respondents 

Oudb Lavjs Act {XVIII of 1 $ 70 ), s. lO-Vru 
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tmptiod^Transfer not amounting to salt—Device to 
evade pre-emption, eifectof. 

Unless it is established that there has been a 
sale or the foreclosure of a mortgage no right of pre¬ 
emption arises under s. 10 of the Oudh Laws Act. and 
in each individual case the document of transfer is 
to be construed by the Court in order to determine 
whether there has been a sale or foreclosure of a 
mortgage, [p. 194, cols. 1 & 2.] 

The law does not say that a right of pre-emption 
arises when a person transfers property after a 
manner which produces the same results as a sale 
without being a sale. The law says that the property 
must be transferred by sale. [p. 194, col. 2.] 

It is not forbidden to a person to circumvent the 
law of pre-emption by taking a transfer which falls 
short of a sale but which may eventually have the 
same effect as a sale. 

A transfer of a limited right in immoveable pro¬ 
perty, reserving to the transferor an annual payment 
of rent, does not amount to a sale so as to give rise to 
a right of pre-emption under s. 10 of the Oudh Laws 
Act, even if the amount of rent reserved is so small 
that the Court is able to find that the transfer is 
intended for all practical purposes to operate as a 
sale. [p. 194, col. l.J 

Second appeal against the decree of the 
learned District Judge, Fyzabad, dated the 
23rd March, 1926, upholding that of the 
Additional Sub-Judge, Fyzabad, dated the 
26th January, ly26. 

Mr. St. G. Jackson, ior the Appellants. 

Mr. Ali Zaheer, for Mr. II. Husainy for 
the Respondents, 

JUDGMENT. — Musammat Bibi Umal 
Bani executed a deed in favour of Ajudhia 
and Mahabir Tewari in consideration of the 
receipt of a sum stated to be Rs. 2,500. 
She transferred to them by what she called 
a bivt pater certain revenue* free land reserv¬ 
ing to herself Rs. 10 annual rent. The 
plaintiff-respondent Sheo Shankar institut¬ 
ed a suit to obtain possession of this land 
by exercise of a right of pre-emption. The 
Courts below have awarded him a decree 
against which the transferees Ajudhya and 
Mahabir appeal. The first question which 
we have to consider in this case is whether 
there is anything in s. 10 of Act XVIII of 
1876 which justifies the exercise of a right 
of pre-emption to obtain property transfer¬ 
red by the transaction in question. Section 
10 declares that a right of pre-emption shall 
arise, and shall arise only, when a person 
proposes to sell any property or when he 
forecloses a mortgage upon any property ; 
and in order to ascertain in any particular 
case whether a right of pre-emption exists 
it is necessary first to see whether there 
has been a sale or the foreclosure of a mort¬ 
gage. Unless it is established that there 
Jias .bceu a sale or the foreclosure of a mort¬ 


gage no right of pre-emption arises under 
8. 10. In each individual case the document 
has to be construed by the Court. There 
has been a practice in the past for certain 
Courts to endeavour to obtain assistance in 
construing a document from the construc¬ 
tion of different documents arrived at by 
other Courts in previous cases. Their Lord- 
ships of the Judicial Committee referred 
many years ago to this practice as unprofit¬ 
able. It does not appear to us to be a 
matter of moment how Single Judges or 
Benches of the Judicial CommissioneFfl 
Court construed particular documents. It 
is our concern to see whether this docu¬ 
ment, which is called a birt pater is oris 
not a sale. If it is a sale a right of pre¬ 
emption exists, and if it is not a sale a 
right of pre-emption does not exist. A sale 
is a transfer of ownership in exchange for 
a price paid or promised or part paid and 
part promised. There was no transfer of 
ownership in this case but only a transfer 
of a limited right subject to an annual 
payment of rent. But it is argued before 
us that the annual payment of rent was so 
small that it was clearly the object of the 
transferor to effect the transfer in such 
manner, as to avoid the possibility of pre¬ 
emption, and obtain the same results as 
would be obtained by the execution of a 
deed of sale. This may well have been so, 
but it does not alter the fact. The law does 
not say that a right of pre emption arises 
when a person transfers the property after 
a manner which produces the same results 
as a sale Avithout being a sale. The Taw 

says that the property must be transferred 
by sale and, in our opinion, this transfer is 
not a sale and that concludes the appeal. 
We have further to note that a Bench of 
this Court on the 24th November, 1925, in 
Shamshad Ali Khan v. Dharam Singh (1) 
accepted the view taken previously in 
Majida Bibi v, Malik Fazl Karim {2} and 
Lachhman Prosad v. Fida Husain (3) which 
was as follows :— 

Nor is it forbidden to a person to 
circumvent the law of pre-emption by 
taking a transfer which falls short of a sale 
but which may eventually have the same 
effect as a sale.” 

We, therefore, allow this appeal. Tho 
plaintiff's suit will stand dismissed. The 

(1) 95 Ind. Cas. 747; 29 O. C. 101. 

(2) 19 Ind. Oas. 679; 16 O. O. 9 

(3} 30 lad. Cas. 232; 18 0. C. 109; 2 0. L. J. 220. ‘ 
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plaintiff will pay his own costs and those of 
Ajudhya and Mahabir in all Courts, 
z. K. Appeal allowed. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Original Civil Suit No. 366 of 1926. 

December 3, 1926. 

Present: —Mr. Rupchand Bilaram, A. J. C. 

The PUNJAB NATIONAL BANK. 

Limited-Plaintiffs 

versus 

Firm of ADAMJI LOOKMANJI and Sons 

da NTS 

Ciyii Procedure Code (Act V of 1008). 0. XXXIV, 
r. 1 — Mortgage, suit on—Person claiming advei'sely to 
mortgagor, whether necessary or proper party. 

A person claiming a title paramount to that of the 
mortgagor and the mortgagee is not a necessary or a 
proper party in a suit brought by the mortgagee to en¬ 
force the mortgage and the question of such paramount 
title cannot be litigated in such a suit. [p. 196, col. 

L] 

Jaggeswar Dutt v. Bhuhan Mohan Mitra (1), Gobar- 
dhan v. Munna Lai (2), Sataganda Appanna v. Satapa 
Dariganda (3), Maung San Myaing v. U Pon Gyaw 
{\),Viswanathan Chettyarw.Ma Aye (5) and Radha 
Kunwarv. Reoti Singh (Q), relied upon. 

Mr. Isardas Oodharam, for the Plaintiffs. 

Mr. Fatehchand Assudamal, for the De¬ 
fendants. 

Mr. Hatim B. Tyebji, for the Applicant, 

ORDER.— This suit has been in¬ 
stituted for recovery of a sum of 
Rs. 12.873-10-3 against the Firm of Adamji 
Lookmanji & Sons. The amount is said to 
have been secured by an equitable mortgage 
of 4 properties belonging to Tayebally, Yusif- 
ally and Karimbhoy sons of Adamji Look¬ 
manji and the usual mortgage-decree is 
claimed against them. 

These three persons have been served as 
the ostensible partners of the Firm of Adarn- 
ji Lookmanji under O. XXX, r. 3, Civil 
Procedure Code. Not only do the proper¬ 
ties stand in the Record of Rights in the 
names of these three persons and these 
three persons only but the leases issued 
by the Karachi Municipality in respect 
of 3 out of 4 plots have been issued in 
their names only. The sxnad of the 4th 
plot has likewise been endorsed on behalf 
of the Secretary of State in their favour. 

In the written statement filed by them 
they do not state that the mortgaged 
properties belonged to their father or that 
h3 was Otherwise iatereeted in them. Aa 


application has, however, been made to 
me purporting to be an application under 
O. I, r. 10, Civil Procedure Code, un¬ 
supported by any affidavit, on behalf of 
certain female relatives of theirs praying 
that they be joined as parties to the suit. 
The ground urged is, that the properties 
belonged not to the three defendants served 
as partners but to their father Adamji 
Lookmanji who died in August, 1921. and as 
heirs of Adamji the applicants are as much 
co-owners of the properties as the three de¬ 
fendants and that it is, therefore, neces¬ 
sary that they should be made parties to 
the suit in order to decide all matters 
in controversy ‘particularly those relating 
to the properties in suit.’ 

As I read the application it means no¬ 
thing more than an application by certain 
persons who claim a title in a part of the 
mortgaged properties adversely to the mort¬ 
gagors and, therefore, they are not only 
not necessary parties but persons who, in 
my opinion, should not as such be brought 
on the record in a suit between the mort¬ 
gagee and the mortgagors. The applicants 
are not persons without whom no decree 
can be rendered so as to make them ne¬ 
cessary parties to the suit, nor are they 
persons whose presence would render the 
decree more effectual so as to make them 
proper parties to the suit. A certain con¬ 
fusion had at one time arisen on account 
of the words used in s. 85 of the Transfer 
of Property Act which provided that all 
persons having an interest ‘in the pro¬ 
perty’ comprised in the mortgage should 
be made parties to a suit on the mortgage. 
This was differently interpreted by differ¬ 
ent High Courts. The question came up 
for decision before the Calcutta High 
Court in Jaggeswar Dutt v. Bhuban Mohan 
Mitra (1) and it was held that the term 
‘property’ in a. b5 of the Act means not 
the physical object, but the interest there¬ 
in, which the mortgagor is competent to 
transfer by way of mortgage at the data 
of the transaction. In delivering the judg¬ 
ment of their Lordships, the late Sir 
Aehutosh Mookerji then Mr. Justice 
Mookerji, after reviewing the whole case- 
law on the subject observed at page 433* aa 
follows 

“The interpretation, which we put upon 
s. 85, leads necessarily to the conclusioa 

that the proper scope of a mortffaze suit 

(1) 33 0. 425; 3 C. L. J. 205. * 

33 Cr-^USd.] ' ^ 




\ 
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is to cat of? the equity of redemption and 
to bar the rights of the mortgagor and 
those claiming under him; the only pro¬ 
per parties to such a suit are the mort¬ 
gagor and the mortgagee and those who 
have acquired interest under them subse¬ 
quent to the mortgage. It is not compet¬ 
ent for the mortgagee to make as party 
defendant, one who claims adversely to 
the title of the mortgagor and mortgagee. 
He is a stranger to the mortgagee, has no 
connection with mortgage, and as his ad¬ 
verse claim of title cannot in any way 
be affected by the mortgage suit, in which 
he has no interest, he cannot be made a 
party for the purpose of litigating such 
claim of title.” 

In 1908 the Legislature set at rest the 
doubts raised by the use of the expres¬ 
sion ‘property’by substituting in O. XXXIV, 
r. 1 the words ‘having an interest in the 
mortgage security or in the right of re¬ 
demption.’ And it is now well-settled law 
that in a suit brought by the mortgagee 
to enforce a mortgage, a person claim¬ 
ing a title paramount to the mortgagor 
and the mortgagee is not a necessary or 
proper party, and the question of the 
paramount title cannot be litigated in such 
a suit: Gohavdhan v. Manna Lai (2), 5ata- 
ganda Appanna v. Satappa Dariganda (3), 
Maung SanMyaing v. U Pon Gyaw (4) and 
Viswanathan Chettyar v. Ma Aye (5). The 
cases which permit the joinder of Hindu 
co-parceners as defendants to a suit on a 
mortgage executed by the de facto or de 
jure manager of the family have no appli¬ 
cation whatsoever. In these cases the 
mortgagee is attempting to hold the inter¬ 
est of the co-parceners liable and their 
presence may, therefore, under certain con¬ 
ditions be proper. In the words used by 
their Lordships of the Privy Council in 
Radha Kunwar v. Reoti Singh (6) the 
joinder of the applicants as parties to the 
suit would not only be irregular but could 
only lead to confusion. It would convert 
an ordinary mortgage suit based oa the 
(Contract between the plaintiffs and the 

(2) 46 Tnd. Cas. 550; 40 A. 584; 16 A. L. J. 639. 

\ (3) 57 Ind. Caa. .577: 44 B. 698; 22 Bom. L. R 815 
^ ^4) 80 Ind. Cas. 753; 2 R. 106; A. 1. R. 1924 Rang. 

(5) 98 Ind. Cas. 11; 4 R. 214; A. I. R. 1926 Rang. 
208. 

(6) Ind. Cr 8. 039* 43 I. A. 187; 14 A. L. J 1002* 
20 C. W. N. 1279; 20 M. L. T. 211; (1916) 2 M. W N 
£00; 31 M. L.J.571; 18 Bom. L. R. 850; 24 C. L. J, 
30?; 38 A. 488; 5 L. W. 456 (P. 0.). 


3 defendants into a suit inter alia for 
partition between the defendants and their 
female relatives requiring the determination 
of certain complicated questions which 
should, as far as possible, be avoided. The . 
mortgagees can only sell the right, title 
and interest of their judgment-debtors in 
the mortgaged properties and any decision 
given in their favour or any sal® held by 
them in execution of their decree cannot 
affect the rights, if any, of persons who are 
not made parties to the suit and are, there¬ 
fore, not before the Court. In any suit 
which the female relatives may institute 
for partition of the properties, it would be 
open to the mortgagees or the auction- 
purchaser as the case may be to contend 
that even if the mortgaged properties be¬ 
longed to Adamji Lookmanji, by permit¬ 
ting them to be entered in the names of 
his sons, and by permitting his sons to 
deal with them as their own he was es¬ 
topped from contending that they were 
his properties and that his heirs were 
likewise estopped from disputing the mort¬ 
gage and to plead that the female relatives 
should in any event get their share from 
properties of the deceased Adamji 

manji other than those which are the sub¬ 
ject-matter of the mortgage. 

The applicants do not claim to be 
ested in the mortgage security or in the 
right of redemption but in the mortgaged 
property itself so far as the case disclosed 
by them in their application goes 
therefore, their application, is in my opinion, 
entirely misconceived. , 

The learned Counsel has, however, urged 
that as the suit is not only against the 
sons of Adamji but also against the Finn 
of Adamji Lookmanji & Sons, as one of 
the partners or rather the proprietor of 
that firm was Adamji and as the transat^ 
tions in suit are said to have been entered 
into during the lifetime of Adamji, the 
applicants are interested in the subject- 

matter of the suit as heirs of Adamji and 

should, therefore, be made parties to the 
suit. 

This is altogether a new ground of which 
the plaintiffs had no notice and there je 
no allegation either by the sons of AdanajJ 

or affidavit by the applicants in support oi 

this new plea. The learned Counsel on 
ing pressed on this point clearly stated that 
the applicants do not claim any interest 
in the business carried on by the h inn ^ 
Adamji Lookmanji [& Sons after the 
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death of Adamji and that so far as the 

property 18 concerned, they only claim it 

as the heirs of Adamji Lookmanji and in no 
other capacity. 

I cannot permit the applicants to take 
the plaintiffs by surprise by urging a 
point of which they had no notice, and I 
must decline to go into this new plea. If 
the plaintiffs wish to hold the estate of 
Adamji liable on the ground that he was 
a partner of the firm and subsequently fail 
to enforce it against the estate of his heirs 
other than the three defendants, it is their 
own concern. 

I dismiss this application with costs. 

-A. Application dismissed-. 


RADHA KISHORE MUKHEBJBE, 


197 


CALCUTTA HIGH COURT. 

Appeal from Appellite Decree No, 1633 

OF 1924. 

November 24, 1926. 

Present: —Mr. Justice Duval and Mr. 

Justice Mitter. 

Raja PRAMATHA NATH MALLIA— 
Defendant No. 1— Appellant 

versus 

RADHA KISHORE MUKHERJEE and 
OTHERS—Plaintiffs—Respondents. 

Possession, suit for — Title, proof of — Presumption. 

Where in a suit for possession title is found with 
the plaintift and the evidence of possession is equally 
balanced on both sides, possession must be presumed 
to follow the title. 

Appeal against the decree of the District 
Judge, Bankura, dated the 22ad of March, 
1924, modifying that of the Munsif, Second 
Court at that place, dated the 16th of March, 
1923. 

Dr. Radha Binode Pal, Babus Amullya 
Charan Sen and Syamadas Bhattacharjee^ 
the Appellant. 

Babus Mritynjoy Chatterjee and Nirmal 
Chandra Chakravarti, for the Respondents. 

JUDGMENT. 

Mlttep, J.— This appeal is on behalf 
of the defendant and arises out of a suit 
commenced by the plaintiffs for declaration 
of title and confirmation of possession in 
15 highas 8 kattas y chataks of land. There 
is also an alternative prayer for recovery of 
possession. There was also an allegation 
in the plaint that the plaintiffs had acquir¬ 
ed title by adverse possession. But the 
defence ofthe defendant was that the plaint- 
ifs had no title to the property as it did 


not form part of village Luchibad but it 

formed part of his mouza village Mukun- 
dapore. 

The Court of first instance decided 
against the defendant on the question of 
title and dismissed the plaintiffs' suit hold¬ 
ing that the plaintiffs were not in posses¬ 
sion of the disputed parcels within 12 years 
before the suit. 

On appeal by the plaintiffs to the lower 
Appellate Court it came to the conclusion 
that 10 highas 12 kattas 15 chataks of the 
disputed land appertainad to Luchibad 
^d the remaining 4 highas appertained to 
ilhiraijun which belonged neither to the 
plaintiffs nor to the defendant. On the 
question of possession the Court held that 
the evidence of possession was equally 
strong on both sides and as plaintiffs had 
made out their title 10 highas 8 kattas 12 
c^fafcsoutofthe disputed land the plaint¬ 
iffs must be deemed to be in possession of 
the same. It is well-established that where 
title IS found with the plaintiff and the 
evidence of possession is equally balanced, 
possession must be presumed to follow, that 
is what the Subordinate Judge really 
means although his finding on this point is 
not quite happily expressed. 

It has been contended before us that a 
presumption on the question of possession 
should be raised in favour of the defendants 
on account of the entry in the Record of 
Rights as also by reason of an order made 
under the Survey Act of 1875 and the case 
of Bisseswari Koer v. Ram Protah Singh 
(1) has been cited in support of that con¬ 
tention. The case is obviously distinguish¬ 
able for in the case of Bisseswari Koer v. 
Ram Protah Singh (1) there was no prayer 
in the alternative for recovery of posses¬ 
sion. 

In these circumstances we think that the 
findings of fact arrived at by the lower 
Court conclude this second appeal and 
this appeal is dismissed with costs. 

There is a cross-objection which is not 
pressed. It is also dismissed. 

Duval, J. —I agree. 

?*r , ^ Appeal dismissed. ; 

(1) 4 Ind. Cas. 547; 14 C. W. N. 366. b 
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ALLAHABAD HIGH COURT. 

SECOND Civil Appeal No. 1084 of 1924. 

December 10, 1926. 

Present: —Mr. Justice Ashworth. 

Syed KARKAR HUSAIN AND ANOTHER 
—Plaintiffs—Appellants 

versus 

Bahu JAI NARAIN RAIand others— 
Defendants—Respondents. 

Civil Procedure Code {Act V of 1908), 0. I, r. 9, 0. 
^XXIV, r. 1 — Mortgage-suit — \on-joinder of interest¬ 
ed parties when fatal (o suit—Dismissal by trial Court 
for non-joinder—Appellate Court when interferes — 
Impleading of parties in appeal. 

The failure to join a person interested in a mort¬ 
gage, whether that failure be in a suit by the mort¬ 
gagor for redemption or in a suit by the mortgagee 
on the foot of the mortgage, will not be fatal to the 
BuU if a decree can be passed that will not injuriously 
affect the absent party. But failure to implead a 

real defendant with an interest to oppose the suit is 
fatal to the suit. 

Order XXXIV, r. 1 of the Civil Procedure Cede 
must be read subject to O. I, r. 9. 

Saeed^ud-din Khanr. Hira Lai (1), followed. 

Parshadi Lai v. Laiq Singh (2) and Shivubai 
tiajaiyn Shete v. Siddkeswar Martand Hegde (3) dis¬ 
tinguished. 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 24th 
of March, 1924. 

Messrs. Ajudhia Nath and Gadadhar 
Prasad) for the Appellants. 

Mr. K, Ferma, for the Respondents. 

JUDGMENT. —The only question that 
arises in this second appeal is whether the 
trial Court and the lower Appellate Court 
were correct in holding in this suit for 
redemption of a mortgage the failure of 
the plaintiffs to implead as defendants 
the transferees of some of the mortgagees 
interested and the grandson of one of the 
original mortgagees is fatal to the suit. 
The lower Courts relied upon a decision 
of a Judge of this Court reported in 
Sated ud-din Khan v. Hira Lai (1) It was 
there held that a mortgagor must redeem 
the property in the hands of all the mort¬ 
gagees or their representatives and that 
his failure to implead all such was fatal to 
the suit. The appellants rely upon another 
decision of a Single Judge of this Court 
reported in Parshadi Lai v. Laiq Singh (2) 
That case, however, is to be distinguished 
from the present one inasmuch as it was 
possible in that case to pass a decree for 
sale of part of the mortgaged property 

h. J. 619. 

% All. loi 
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only in which the absent person had no 
interest. The proper view appears to be 
that O. XXXIV, r. 1 of the Civil Proce.. 
dure Code is to be read subject to 0. Ii 
r. 9; that is to say. the failure to join 
a person interested in a mortgage whe* 
ther that failure he in a suit by the mort¬ 
gagor for redemption or in a suit by the 
mortgagee on the foot of the mortgage, 
will not be fatal to the suit if a decree 
can he passed that will not injuriously 
affect the absent party. It has been urged 
that, at any rate, the lower Court should 
have given the plaintiffs an opportunity to 
have the absent persons joined as mort¬ 
gagees. It has not been brought to my 
notice that the plaintiffs ever asked the 
Court to do so and the question whether 
those persons were necessary parties form¬ 
ed the subject of an issue and arguments. 
In these circumstances, it does not appear 
to me that the decree of the lower Courts 
should be set aside and the trial Court 
ordered to issue notice now. There is a 
cogent reason against so doing. The suit 
as against these persons would be time- 
barred as the plaintiffs had brought their 
suit just before the expiration of 60 years 
from the date of the mortgage. Reliance has 
been placed by the appellants’Counsel in the 
case reported in Shivubai Rajaram Shete 
V. Siddheswar Martand Hegde (3;. That 
case, however, was a case where a person 
seeking to redeem a mortgage failed to join 
another person interested as co-mortgagor 
in redemption, that is to say, the person 
absent was merely what is called a pro 
forma defendant. The considerations appli' 
cable to such a case are obviously different to 
a case like this where the absent person is a 
real defendant with an interset to oppose 
the suit. 

For the above reasons I see no reason 
for interference with the decree of the lower 
Courts and dismiss the appeal with costs. 
A* N. A. Appeal dismissed. 

(3) 61 Ind. Cas. 530; 45 B. 1000; 23 Bom. L. B' 
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OUDH CHIEF COURT 

Miscellaneous Civil Appeal No. 45 of 

1926. 

December 23, 1926. 

Present :—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Miera. 
GAYADIN— Defendant — Appellant 

versus 

LODHT— Plaintiff—Respondent. 

Oudk Rent Act (XXII of 18S6), s. 108 (10)~JuHs- 
diction of Civil and Revenue Cottrts—Suit by tenant 
to recover holding against laiidlord or person in illegal 
possession — Tenant not vreviotisly in actual possession 
— Suit, whether cognizable by Revenue Court—Person 
other than landlord taking illegal possession — Pay¬ 
ment of rent to and acceptance by the landlord, whether 
proof of actual possession. 

Where a tenant has never been in possession of 
his holding but merely tries to recover that holding 
whether from the landlord or from anv other person 
whom he alleges to be in illegal possession thereof, the 
suit cannot be considered to be one cognizable by the 
Revenue Court. In order that a suit should be cogniz¬ 
able by the Revenue Court as falling within the pro¬ 
visions of 8. 10R nOl of the. Oudh Rent Act, it must 
be alleged and found that the plaintiff was at some 
time previous to the. institution of the suit in actual 
possession of the land whether himself or through his 
sub-tenants and had subsequantlv been elected by the 
landlord. If somebody else besides the landlord has 
illegally taken possession of the holding the remedy 
must be sought in the Civil Court and not in the 
Revenue Court. The, mere fact that the plaintiff paid 
the rent and the landlord accented it does not, in any 
way, show that the nlaintiff actually had at any 
time obtained possession of the holding which bad 
been let out to him by the landlord, [p. 201, cols. 1 « 
2 *] 

In order to have a suit cognizable bv the Revenue 
Court under s. 108 00) of the Oudh Rent Act it must 
be one where the tenant must have been previously m 
possession and where his ejectment must have snb- 
sequentlv taken place owing to an act of the land¬ 
lord. Unless these two elements are established a suit 
cannot be considered to fulfil the description of a suit. 

covered bv s. 108, cl OO). Oudh Rent Act, which would 
be cognizable bv the Revenue Court and Revenue 

Court alone, [p. 201. col. 2.1 

The heading “suits bv an under-propnetor or a ten¬ 
ant*’ins. 108 of the Oudh Rent Act refers to suits 
brought either by an under-proprietor or a tenant 
against the superior pronrietor or the landlord ana 
if a suit has been brought by a person alleging him¬ 
self to be a tenant against another person ^nf\has 
Prevented him from taking possession of the boldine, 
having himself taken possession of the same forciiMV 
and illegally, the suit is not, one contemplated to be 

by the Rev^nii© Cc)v\Tt under b. 108 of the 

Oudh Rent Act. fp 200, cols. 1 & 2.1 

The words “recovery of the occupancy in s. 108. 
cl. CO), of the Oudh Rent Act indicate recovery of 
actual possession of the land as distinguished 
merely constructive possession and the words “ille¬ 
gally ejected” in the said clause imnly that the tenant 
was previously in possession and had subsequently 
been ejected. Tp 200, col. 2.1 

Chandrika Bakhsh Sinnh v. Raghunath Kunwar 
(1). Raghubar DavalT. Chnndan f2), Gaya DinStf^yh, 
V. Chaiiharia Pande (3). Ashig Aliv. Gkulam Sarwar 

(4) and Kalap Nath v, Mat<i Din (S), relied pu.' 
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Appeal against the order passed by thd 
Subordinate Judge, Unao, dated the 1st Sep¬ 
tember, 1926, reversing that of the Miinsif, 
South Unao, dated the 30th April, 1926. 

Mr. AH Uddin Ahmad^ for the Appel¬ 
lant. 

Mr. Mahahir Prasad Srivastava^ for the 
Respondent. 

JUDGMENT, —This is an appeal from 
the order of the Subordinate Judge, Unao, 
setting aside the order of the Munsif, South. 
Unao. The learned Munsif held that the 
suit was triable by the Revenue Court but 
the learned Subordinate Judge has taken 
a contrary view and remanded the case to 
the trial Court for decision on merits. 

The sole point for decision in this case 
is whether the suit is triable by the Civil 
Court or by the Revenue Court. It would 
be proper to state the allegations on which, 
the plaintiff came to Court in order to 
determine the question in issue. The 
plaintiff stated in his plaint that one 
Mathura Kurmi was originally the tenant 
of the plot in dispute holding under defend¬ 
ant No. 2 the landlord of the village. 
Mathura Kurmi is alleged to have died 
some 5 years ago; and after his death the 
said plot is stated to have been entered in 
the name of his widow, Musammgt Rukmin, 
who died heirless. It was also stated in 
the plaint that defendant No. 2, the land¬ 
lord, took possession of the land on her 
death and on the 19th May, 1923, executed 
a patta of the said land in favour of the 
plaintiff on an annual rent of Rs. 6 giving 
him permission to cultivate it from 1331 
Fasli. It was further alleged in the plaint 
that defendant No. 1 forcibly cultivated 
the said plot of land iu spite of a protest 
by defendant No. 2, the zemindar. It was 
also alleged that the landlord had realised 
from the plaintiff Rs. 12 on account of 
rents for 2 years, namely, 1331 and 1332 
Faslis in spite of the fact that he was never 
in possession of the holding in dispute. 
The cause of action was stated in the plaint 
to have accrued on the 19th May, 1923, 
the date of execution of the pitta in favour 
of the plaintiff and in July, 1923, the be¬ 
ginning of 1331 FasZi when he ought to 
have got possession but could not obtain 
it owing to defendant No. 1 having forci¬ 
bly cultivated the land. The suit was 
brought on the 26th January, 1926. 

It would thus be clear from the allega¬ 
tions set forth above that the plaintiff 
never obtained possession of the land 
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granted to him by defendant No. 2, under 
the patta, dated the 19th May, 1923; that 
it was not defendant No. 2, the landlord, 
who prevented him from entering into 
possession of his holding but it was really 
defendant No. 1 who had forcibly cultivated 
the said land without the consent of the 
landlord; and that the actual possession of 
the holding was claimed by the plaintiff 
from defendant No. 1, who, as stated above, 
was illegally in possession thereof. The 
suit is not, therefore, one for recovery of 
actual possession of the holding by the 
plaintiff in respect of the land from which 
he had illegally been ejected by the 
landlord but is one for recovery of posses¬ 
sion of the said holding from defendant 
No 1 who, according to the allegations of 
the plaintiff, was merely a trespasser. The 
question which we have, therefore, to decide 
is whether such a suit is cognizable or not 
by the Civil Court. 

After hearing the arguments in this case 
and after having perused the orders of the 
Courts below we have no hesitation iu 
holding that the suit as brought was clear¬ 
ly cognizable by the Civil Court and not 
by the Revenue Court. 

Section 108, cl. (10) is alleged to bar the 
present suit. It finds its place under Ch. 
VIII of the Oudh Rent Act (XXII of 1886)* 
the heading of which is “Jurisdiction of the 
Courts." 

There are four classes of suits stated in 

B. 108. 

They are as follows:— 

(а) Suits by a landlord. 

(б) Suits by an under-proprietor or a 
tenant. 

(c) Suits regarding the division or ap- 
. praisement of produce. 

(d) Suits by, and against, Lambardars, 
CO sharers and Muafidars, 

Clause (10) finds its place under heading 
(6) stated above. To our minds the said 
heading refers to suits brought either by 
an under-proprietor or a tenant against 
the superior proprietor or the landlord. 
The frame of the entire section justifies 
this inference. If, therefore, a suit has 
been brought by a person alleging himself 
to be a tenant against another person who 
has prevented him from taking possession of 
the holding, having himself taken posses- 
flion of the same forcibly and illegally, 
the suit, in our opinion, is not one con- 
^ templated to be cognizable by the Revenue 
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Court under s. 108 of the Oudh Rent Act* 
Section 108, cl. (10) runs as follows:— 
“Suit foi 7'ecovery of the occupancy of 
any land which has been treated by a 
landlord as abandoned or from which an 
under-proprietor or tenant has been illegal¬ 
ly ejected by the landlord or for possession 
by a person in whose favour an ex-proprie¬ 
tary tenancy arises under s. 7-A." 

We have purposely underlined the words 
“recovery", “occupancy" and “illegally 
ejected" which find place in the said clause 
in order to bring out clearly the meaning 
of the clause as it stands. In our opinion 
the words “recovery of the occupancy” 
indicate recovery of actual possession of 
the land as distinguished from merely 
constructive possession. It also appears to 
us to be clear that the words “illegally 
ejected" imply that the tenant was pre¬ 
viously in possession and had subsequently 
been ejected. In the case of Chandrika 
Bakhsh Singh v. Ragkunath Kuntcur 
(1). Pandit Kanhaiya Lai, A. J. G. while 
iuterpreting s. 108, cl. (10) held that 
the word “occupancy" indicated physical 
possession for there could be no ejectment 
of a person who had himself not been in 
possession, and that it should be distingu¬ 
ished from the word “possession" which 
connoted and included both actual as 
well as constructive possession. The learn¬ 
ed Judge observed that “s. 108, cL (10) of 
the- Oudh Rent Act would not apply, if 
the claimant was not in actual posses¬ 
sion of the said land' but was merely seek¬ 
ing to obtain actual possession on the 
strength of his alleged title as against the 
landlord and the person in actual posses¬ 
sion. The title of a'person, in actual occu¬ 
pation or cultivatory possession of a plot of 
land is capable of being easily determined 
by a. summary adjudication in the Revenue 
Courts but where that person is not in 
actual occupation, the question of the 
title might involve an elidiorate iu* 
quiry into its origin and devolution. The 
application of 3. 108, cl. (10^ of the Act is, 
therefore, confined' to cases in which the 

previous occupancy of the under-proprietor 
is alleged or acknowledged. The occu- 
paaov'must, however, ba physical for there 
can be no ejectment of. a person, who has 
himself not been in occupation." 

In the csLSQof Raghubar Dayal v. Chanian 
(2) decided in 1906 a Bench of the lata 

(1) 19 Ind. Ois. 284; 16 0. 0. 105. 

(2; 10 0. 0. 23. 
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Court of the Judicial Commissioner of 
Uudh, consisting of Mr. Chamier (now Sir 
^dward Chamier), A. J. C., and Mr. Evans, 
A. J. G,, took the same view. On page 26* 
Mr. Chamier observed as follows:— 

Nor do I think that it is a ‘suit for 
the recovery of the occupancy of any land 
from which a tenant has been illegallv 
ej^ected.’ These words seem to imply that 

must have been in possession 
and had been ejected by the landlord. 
The plaintiffs do not suggestithat they have 
ever been in possession. The plaint shows 
that the question for decision is whether 
the plaintiffs are entitled to succeed to a 
right already declared to exist by compe¬ 
tent authority. This is not a question 
which is reserved for the Revenue Courts.” 

On page 28* Mr. Evans observed:— 

“It is not alleged that plaintiffs ever ob- 
tainediactualipossession. They were, there¬ 
fore, never ejected, As pointed out by 
my learned colleague the wording of s. 108, 
cl. (10) of the Oudh Rent Act implies that 
the particular kind of suit to which this 
section refers is a suit in which there has 
been an actual ejectment of the plaintiff. 
In this case there has been no such eject¬ 
ment and what plaintiffs practically ask 
for is possession of this land as against de¬ 
fendant, whose predecessor they assert 
took possession as heir of the deceased Pan- 
cham.” 

The same view was taken by Mr. Daniels, 
A. J, C., in the case of Gaya Din Singh v. 
Chauharja Pande (3) and by Mr. Dalai, A. J. 
C.,in the case oi Ashig Aliv. GhulamSarwar 
(4). In Kalap Nath v. Mata Din (5), Pandit 
Kanhaiya Lai, A. J. C., held that s. 108, cl. 
(10) of the Oudh Rent Act had no applica¬ 
tion where the contest was between rival 
tenants claiming to cultivate the same 
land. 

We are, therefore, clearly of opinion 
that where a tenant has never been in 
possession of his holding but merely tries 
to recover that holding whether from the 
landlord or from any other person whom 
he alleges to be in illegal possession thereof, 
the suit cannot be considered to be one 
cognizable,by the Revenue Court. In order 
that a suit should be cognizable by the 

Revenue Court, it must be alleged and 
^ (3) 73 Ind. Cafl. 238: 10 0. L. J. 178; 9 O. & A. L. 

87; A. L. R. 1924 Oudh 14. 

^ (4) 74 Ind. Gas. 553; 11 O. L. J. 18; 9 0. & A. L. 
K. 521; A. J. R. 1924 Oudh 175; L. R. 5 A. (0.) 7. 

.._.(5) 28 Ind. Oaa. 859: 18 0. 0. 48. 

Qt IQ 0. 
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fouQd that the plaintiff was at some time 
previous to the institution of the suit 
actual possession of the land whether him 

subsequently been ejected by the landlSd 

® “resides the landlord has 
illegally taken possession of the holdinir 
the remedy must be sou-^ht in tbo n‘ m 

Court and not in the Revenue Court tS 
SO far as we know, has be^n j ’ 
sistently followed in the Province oToud^ 

and we have thought it proper to make it 

IS = 

tbe bolding. We regret we are unable to 
accept that view THp ^ unaoie to 

plaintiff paid the rent and 

tamed possession of the holding which had 
been let out to him by the landlord 

1 also contended that because thp 

landlord was a defendant in the ca^e thl 
suit must be treated as nnA 

tenant and a landlord and thus cogSle 
only by the Revenue Court. This^coS! 
tion also, in our opinion, has no substance 
According to the allegations of the plaintiff 

himself the landlord did not at any tS 

dispossess him; rather it was alle^e^ 

the plaint that defendant No. 1 had forcibly 
cultivated the land in sdi>a nf o 

from the landlord. The mere fac^ tha? 

Ladlord W.S “ 'Sj 

opinion, convert this suit into a siit of the 

class contemplated by the Legislature to be 
one cognizable by the Revenue Court 
under 8 . lOH. cl ( 10 ). la order to hav^a 

suit so cognizable It must be one where 
the tenant must have been previously fn 
possession and where his ejectment muJi 
have subsequently taken nlace f' 

an act of the laad^lord.'"untss the'e ^two 

elements are established a suit cannot 
considered to fulfil the description of fsuit 
covered by 8 . 108, cl. 10 , which woulV he 
cognizable by the Revenue Court and Re 

venue Court alone. ^i-ana tie- 

We are, therefore, of oninion * 1 . 

view taken by the learned Subwl'n^e 
Judge 18 correct and the suft m. if 
tried in the Civil Court. ^ 

We. therefore^ uphold the or'rt«r X’t 
maad wd dwittiss this apiSal. Tho ^wtg 
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of this appeal aad of the lower Appellat 
Court will abide thQ result. 

G. tt. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 822 of 1923. 

August 3, 1926, 

Present: —Mr. Justice Ramesam. 
NAGUR PICHAI ROWTHER by his 
POWER AGENT SUBR VMANIA PILLAI— 
Defendant No. 4— Appellant 

versiLs 

RAKKAPPA AND OTHERS—Plaintiff and 
Defendants Nos. 1 to 3 —Respondents. 

Hindu Law—Joint family —Alienation by co-par¬ 
cener —Suit to 3tt aside alienation and for partition 
—Equities in favour of alienee—xillotment of property 
alienated to alienor s share—Mortgage with possession 
by manager without necessity—No suit to set aside 
mortgage by junior member for over 12 years — Mort^ 
gage,binding nature of—Suit for partial partition— 
Objection as to maintainability of suit, whether can 
be first raised in second appeal. 

Iq a suit by a Hindu co-parcener to set aside an 
alienation by the other two co-parceners and for parti¬ 
tion of the properties alienated, it was found that the 
alienee had spent some money for improvements, 
that he was entitled to ^rds of the items purchased by 
him in any event, and as to the remaining ^rd he had 
the right to be in possession as othidar and that the 
plaintiff could not recover without paying the othi 
amount and compensation for improvements: 

Held, that in effecting the partition, the items 
alienated should, in equity, be allotted to the share 
of the alienors and the alienee must be allowed to 
retain them if possible, [p. 203, col. 2.] 

An objection to the maintainability of a suit as 
being bad for partial partition cannot be allowed to 
be taken for the first time in second appeal when no 
issue thereupon has been raised in the Courts below, 
[p. 202. col. 2.] 

A usufructuarj’ mortgage executed by a manager 
of a joint family without necessity is binding upon 
a junior member thereof who has not sued to set 
aside it for over 12 years from the date of the mort¬ 
gage. [p. 203, col. 1.] 

Second appeal against the decree of the 
Court of the Second Additional Subordinate 
Judge, Madura, in A. S. No. 5 of 1922 (A S. 
No. 126of 192l,Di3trict Court, Madura), pre¬ 
ferred against that of the Court of the 
District Munsif, Melur, in O. 8. No. 442 of 
1919. 

Mr. B. Sitarama Rao, for the Appellant. 
Mr. K, Rajah Ayyar, for the Respondents. 

JUDGMKNT*—In this second appeal 
4th defendant is the appellant. It arises 
out of a suit for partition. Plaintiff’s 
lather, 1st defendant, and the 3rd defend¬ 
ant's father were brothers. The 2nd de< 


fendant is the son of the let defendant- 
The 4th defendant is an alienee of two^ of 
the items in the plaint schedule, he having 
purchased the property under Ex. I, dated 
28th February, 1908, for Rs. 1,900. The 
Munsif dismissed the suit as one for partial 
partition. On appeal the Subordinate 
Judge decreed the plaintiff’s suit. The 
4th defendant, therefore, appeals. 

The first point argued before me is whe¬ 
ther the suit is bad for partial partition. 
The Subordinate Judge held that it is not 
open to an alienee to raise such a point. It 
is true that where a member of the family 


sues for partition and recovery of his share 
of an alienated item alone, such a point ifl 
not open to the alienee. But I doubt if 
there is any general rule that an objection 
on the ground that the suit is one for 
partial partition can never be taken by a 
stranger. However this may be, I do not 
think this case is one in which such 
an objection ought to be allowed to ho 
taken as a bar to the maintainability of the 
suit. Though the 4th defendant raised the 
point in. his written statement he never 
took an issue specifically raising the point. 
The third issue “What are the joint family 
properties,” is too general to cover a pm® 
as to the maintainability of the suit, fj 
seems to me, therefore, that this point 

should not be allowed to be raised for the 
purpose of getting plaintiff’s suit dismiss' 
ed. It may be that it may have to be ii^' 
quired into for the purpose of the point 
to be next discussed. 

The next question is whether the 
tion in favour of 4th defendant should o® 
upheld as binding on the family and whO' 
ther in any event, as a matter of equity, the 
alienated item should not be allotted ^ 
defendants Nos. 1 to 3 so as to uphold th® 
alienation in favour of 4th defendant i 
possible. The sale itself was effected ny 
Ist defendant and 3rd defendant’s fath® 

who alleged in the deed that plaintiff was 
adopted into another family. The con* 
sideration of Rs. 1,900 was made up among 
others of three items:— 

(1) Rs. 43 3-0 for kist for FaM 1317.’ 

(2) Aa othi (Es. 11) dated 10th October, 

1891, for Rs. 200. ^ 

(3) Another othi (Ex. II-D) dated 28'“ 

. April, 1907, also for Rs. 200. , - 

It is unnecessary to refer to ^he o*"^ 

items of consideration, for the Subordina 

Judge has found them to he not 

on the family, and 1 agree with him. As 
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the three items mentioned above the Subordi¬ 
nate Judge found the first to be binding on 
the family but not the second and third as 
to which I think they are binding on the 
laintiff by reason of adverse possession 
ecause they were effected more than 12 
years prior to the filing of the suit, so that 
it is unnecessary to go into the question 
whether the money was actually spent for 
the benefit of the family. Incidentally I may 
observe that in the case of one of them 
Ex. II it purports to be “for the benefit 
and expense of the family and for contract 
works." It is attested by the plaintiff who 
must have been 20 or 21 at the time. His 
answers to the questions about Ex. II (d) 
are not very straight though the cross- 
examination might have been pushed 
further. It seems to me that this is a case 
in which one can infer from the circum¬ 
stances that the plaintiff was aware of the 
contents of the document and on this 
ground also one may hold that Ex. II (d) is 
binding on the whole family including the 
plaintiff. But anyhow, on the ground of 
lapse of 12 years from the dates of Exs. II 
and II (d) I think they are binding on the 
plaintiff. If so, the plaintiff cannot recover 
possession of his third share of the items 
sold under Ex. Ill without paying also his 
third share of the othi amounts ; that is, he 
has to pay l-rd of Rs. 443-3-0. One-third of 
Rs, 250 (improvements allowed by the Sub- 
Judge), i, e , l^rd of Rs. 693-S-O or Rs. 231-1-0. 

This leads me to the main question about 
the alienee’s equity, namely, whether these 
items should not be allotted to the share of 
the vendors of 4th defendant, which I think, 
if possible, may be done. He raised the 
question in his written statement. The 2nd 
part of the 6th issue runs :— 

“ Whether he (4th defendant) is entitled 

to any equity." 

I do not see why this should not be con¬ 
strued as including the point raised. In 
the view taken by the District Munsif on 
the binding nature of the sale-deed it was 
unnecessary for him to discuss this point. 
The Subordinate Judge has not discussed 
this question either,, but the defendant 
cannot be blamed for it as he was respond¬ 
ent before him. I do not see any peculiar 
feature in this case or any conduct on the 
part of the 4th defendant specially mala 
fide to disentitle him to such equity. Seeing 
that he has spent some money for improve¬ 
ments, that he is entitled to ftds of the iteine 
purchased by him iu any eyent and that as 


to the remaining third he has got the pos¬ 
session as othidar and the plaintiff cannot 
recover it without paying the ot/ii amount 
and some amount for improvements, I think 
this is a case in which the 4th defendant’s 
right to equity is stronger than in many 
other cases. I, therefore, direct that in 
effecting the partition the purchased items 
should be allotted, if possible, to the share 
of the Ist and 3rd defendants so that 4th 
defendant may continue to be in possession. 
For this purpose if the other items in the 
plaint schedule are enough to constitute 
the plaintiff’s third share or more than that 
share, well and good. If they are not, the 
Courts below may take into consideration 
the question how far three of the items 
mentioned in para. 24 of the Munsif’s judg¬ 
ment, namely, the 5 acres in Thattankulam, 
the house at Madura re-conveyed by Rama- 
samy Kone by Ex. F-3 and the house mort¬ 
gaged to D. W. No. 5 under Ex. 5 are joint 
family properties. The plaintiff should be 
given an opportunity of adducing evidence 
on this matter, that is, that they are not 
family properties. If the Court, find that 
some or all of them are family properties, 
they may be used for the purpose of allot- 
ing to the plaintiff his |rd share so as not 
to trench on the alienated items. 

There is a third point argued before me, 
the question of mesne profits. The Sub- 
Judge has given a decree for three year?’ 
profit prior to the suit. There is no dispute 
before me as to the rate of ^mesne profits 
before the suit but the appellant says that 
he is not liable for the profits prior to the 
suit. The suit was brought 11 years and 
7 months after the sale and the plaintiff 
never sent any kind of notice to the 4th 
defendant questioning it. I, therefore, do 
not think he is entitled to profits prior to 
suit [see Ramaswamy Iyer v. Venkatarama 
Iyer (1)]. This question of profits does not 
really arise if the Courts below succeed in 
allotting the alienated items to the share of 
defendants Nos. 1 and 3 and through them 
to the 4th as I expect they will. The case 
will go back for passing a final decree with 
reference to these observations. 

As between the plaintiff and the 4th de¬ 
fendant each party will bear his own costs 
throughout. 

y* N. V. Case remanded, 

(1) 75 Ind. Oas. 406; 46 M. 815; 45 M. L. J. 203- 18 
L. W. 183; (1923) M. W. N. 786; A. I. R. 19J4 Mad, 
6L 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

FULL BENCH. 

Civil Revision’ Application No. 98 of 1924. 

October 8, 1926. 

Present: —Mr. Kincaid, J. C. 

Mr. Rupchand Bilaram, A. J. C., 

Mr. Tyabji, A. J. C., Mr. Lobo, A. J. G., 
and Mr. Barlee, A. J. C. 

Firm of GOKALDAS KHATAOO 

—Applicants 

VeVSHS 

LACHMANDAS— Opponent. 

Civil Procedure Code V of 1908), 0. XXI, r. 
50,0. XXX, rr. 1. 2, 3—Decree against firm — Partner, 
death, of, before institution of suit—Legal representa¬ 
tives, whether liable in execution. 

Held, by the majority {Rupchand and Lobo, A. J. 
Cs., dissenting):—Where a suit is brought against a 
firm and a decree is obtained in such suit, the legal 
representatives of a person who was a partner in the 
firm at the time when the cause of action accrued but 
who was dead at the time when the suit was institut¬ 
ed, are liable to be proceeded against in execution 
of the decree under 0. XXI, r. 50 (2) of the Civil 
Procedure Code. [p. 213, cols. 1 & 2; p. 216, cols. 1 & 2.] 
[Case-law reviewed and discussed.] 

Application to revise the judgment, dated 
the 30th June, 1924, of Mr. Rupchand Bila¬ 
ram, Additional Judicial Commissioner, 
and reported as 87 Ind. Gas, 992. 

JUDGMENT OF THE DIVISION 

BENCH. 

Kincaid, J. C.— (December 2,1925).^ 
The facts of this interesting appeal are as 
follows;— 

The Firm of Visumal-Wadhumal was start¬ 
ed by Visumal some years ago. He was 
then Manager of a joint family numbering 
two persons, himself and his brother 
Qoumal, six or seven years old. Unfor¬ 
tunately at the time of the boom Visumal 
entered into forward contracts in bajri 
for the Mangh 1974 Vaida, They were dis¬ 
astrous to the firm and in October, 1918 
Visumal died leaving a minor son Lach- 
.mandas. After Visumal’s death the credi¬ 
tors of the firm filed a number of suits 
against it, which Goumal, the surviving 
brother, defended pleading thatthe contracts 
had been wagering contracts. His pleas were 
overruled and the creditors were granted 
decrees by Raymond, A. J. C. 

On the 14th November, 1920, Goumal 
and Lachmandas. represented by his mother 
Tejibai separated and such disputes as 
aroBf* referred by them to arbitralion 
On tab i2ih January, 1921, the arbitrators 
passed an award dividing the property. 
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By this award the joint family business 
with its debts was allotted to Goumal. A 
quantity of cash, however, was allotted to 
the minor and deposited in certain Banks 
in the names of three persons as Managers 
for Lachmandas. Goumal objected to the 
award and it was set aside by Aston, A. 
J C., but against the learned Judge's 
order a revision application has been filed 
by the minor's guardian. In the meantime, 
however, the judgment-creditors, the firm 
of Gokaldas Khatao, learnt of the deposit 
of the minor’s cash and obtained an at¬ 
tachment order in respect of a sum of 
Rs. 21,118 in the Central Bank of India 
and another sum of Rs. 26,630 in the Mer¬ 
cantile Bank of India. These sums had 

been deposited in the names of Jethanand, 

Pribhdas and Ghanehamdas, Jethanand ap¬ 
plied to the Court of the Judicial Com¬ 
missioner under 0. XXI, r. 58, Civil P^- 
cedure Code, to raise the attachment. He 
contended that the money in the two Banks 
did not belong to the Firm of Visumal- 
Wadhumal but was the private property 
of the minor Lachmandas. The judgment- 
creditors retaliated by applying that they 
should be given leave under O. XXI, r. 50» 
Civil Procedure Code, to execute the decree 
against Lachmandas as the legal represen¬ 
tative of Visumal, a partner of the firm. 
After exhaustively- examining the law on 
the subject, Rupchand, A. J. C., on the 30th 
June, 1924, held that as Lachmandas had not 
been joined in the suit as Visumal's legel 
representative, the decree could not be 
executed against Lachmandas’ estate. He 
raised the order of attachment and dis¬ 
missed the execution application with costs 
and also dismissed an application under 
O. XXr, r, 50, Civil Procedure Code, but 
made no separate order as to costs. 

Against this order the Firm of Gokaldas 
Khatao, the judgment-creditors, have filed 
the present appeal. 

Mr. Tahilram argued the case for the ap¬ 
pellants. Mr. Kimatrai appeared for the 
respondents. , 

The appeal is one in which the learned 
Pleaders have displayed great industry 
and much forensic ability and the question 
involved is one of considerable difficulty* 
The learned Judge of the lower Court 
differed from the case of Jivraj Laloobha^ 
Patel V. BhagwandasGordhandas{i) and pre- 

(1) 68 Ind/CJas. 627; W Bom. L.' B. lOJT; A. t I?- 

.mi Bb*i. 66. 
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ferred tofollowthe ruling-of Romer, L. J. in 
EUis^ V. 11 adeson (2). The learned Lord 
Justice therein held that where a partner 
died before action brought or between 
service of writ and judgment, judgment 
could only be obtained against the surviv¬ 
ing partners, and be enforced against them 
and the partnership assets, unles the legal 
personal representatives of the deceased 
partner were added as parties. Where all 
the partners died after service but before 
judgment, judgment could not be entered 
at all. Mr. Tahilram was at great pains 
to show why the law in England should 
be dift'erent from that in India; but for 
my part, I think, that it is not always 
profitable, especially in partnership suits, 
to take English cases for our guidance. 
The conditions of English business are so 
different from those of Indian business. 
The amazing ingenuity with which the 
firm property suddenly becomes separate 
property; the skill with which joint mem¬ 
bers disappear from the co-parcenary 
taking the family property with them; the 
thousand and one devices by which the 
'Indian judgment-debtor renders the decree 
against him void are unknown in England. 
There a partner’s property is always his 
own separate property. There are no joint 
family members, there is no such thing 
as a joint family business. If a partner 
dies there is no difficulty in locating his 
property or in ascertaining who his legal 
representatives are. Such a case as 
the present, for instance, could not 
arise there. In fact, although I am not 
concerned with this aspect of the 
case, it seems likely that the elaborate 
partition, arbitration proceedings and revi¬ 
sion application that have been transacted 
and made are all intended to safe¬ 
guard the property of Visumal and Goumal 
and that their alleged disputes are mock 
disputes. In these circumstances, there¬ 
fore, it is idle, as it seems to me, to talk of 
the equities of the case as in favour of 
the minor. We must turn aside from the 
equities of the case and the pronounce¬ 
ments of English Judges and turn to the 
law as it is in India and as it has been 
interpreted by high judicial authority. 

Order XXX, r, 4 (1) runs as follows: — 

“Notwithstanding anything contained in 
8. 45 of the Indian Contract Act, 1872, where 
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1899) 1 Q. B, 714 at pp. 718, 719; 68 L. J. Q. B. 
i; 80L. T. 508; 47 W. R. 420. 
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two or more persons may sue or be sJed 
m the name of a firm under the forego¬ 
ing provisions and any of such persons 
dies, whether before the instituHon or 
during the pendency of any suit, it shall 
not be necessary to join the legal repre¬ 
sentative of the deceased as a party to^the 

The learned Pleader for the appellant 

he suit shall not be bad because the 
legal representauve of the deceased has 
not been joined but the decree cannot be 
executed against him. I think however 

meant so to re- 
strict the meaning of this clause, it would 

have expressed itself in less ambiguous 

terms. As I read the section it means that 

not only will the suit not be b^d for noS 

joinder of the legal representative of the 

deceased but that it will be possible to 
encuK the decree egeie.t He eeld egH 

trSd™' >■' s 

The learned Judge of the n 

held thet 0 XXI, f 5o: erje/rriiSS 

the date of the decree. But there ' 

i. the wordidg th.,"!,™? L°! rtf 
all deference to the learned Judge, blara 
out. as It seems to me, his intprn.4,„,- 

° .4Y’ '■ S' “‘i ® 'r “ 

Where the decree-holder claimo i,, 
entitled to cause the decree to be executS 
against any person other than such a ner- 

son as is referred to in sub-r tn 
W end (e). .. bei.g . “fj.,'V; * 

firm, he may apply to. the Court which 
passed the decree for leave, and where 
the liability is not disputed, such cS 
may grant such leave, or, where such liaS 
18 disputed, may order that the liabnitv ^ 

such person be tried and determined in L v 

sreivtSs «“ ■ J. 

I am fortified in my interpretation of thia 

‘^®7®.'ghty words of Sir La fn 
bhai Shah, Acting C. J. in the case ^ 

Gordhandas (1): 

“It seems tome that the 

the rule is wide enough to coverfh“^ 

of a deceased partner, and leave 

given as against the legal representat^Jf # 
a deceased partner.” ^ sentatives of 

The learned Pleader for the 
has brought to our notice 

pratab Brijnohandaa y, GavriLnC^ 
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Kashiram (3) where Mulla, J., took a some¬ 
what contrary view. But the matter was 
not before the learned Judge and the re¬ 
marks that he let fall were obiter dicta 
uttered evidently without a consideration 
of the case of Jivraj Laloohhai Patel v. 
Bhagwandas Gordhandas[{l). 

For these reasons I would allow the ap¬ 
peal with costs and allow the execution 
application against the money in the Cen¬ 
tral Bank and the Mercantile Bank of 
India. 

Lobo A. J. C. — (December 2, 1925 ).— 
This is a miscellaneous appeal wrongly 
styled an application in revision. 

As I have the misfortune in this matter 
to disagree with the learned Judicial Com¬ 
missioner it has become necessary for me to 
deliver a separate judgment. 

The facts involved in this appeal and 
which it is necessary to refer to are briefly 
as follows :— 

One Visumal as manager of a joint 
Hindu family consisting of himself and 
his brother Goumal started many years 
ago a business under the name and style of 
Visumal-Wadhumal. Goumal at the time 
was a minor 6 or 7 years of age. Visumal 
died in October 1^18 leaving a minor 
son Lachmandas. After the death of 
Visumal, Goumal who had attained major¬ 
ity managed the business. Visumal in 
the name of the Firm of Visumal-Wadhu¬ 
mal had entered into certain forward 
contracts in Bajri of Mangh 1974 Vaida ; 
these contracts resulted in losses. After 
Visumars death shits were filed against 
the Firm of Visumal-Wadhumal for the 
recovery of these losses. Goumal repre¬ 
sented the firm in this litigation. Seve¬ 
ral decrees came to be passed against the 
Firm of Visumal-Wadhumal as a result 
of the litigation. While the litigation 
Was still pending, somewhere about the 
end of 1920, there was a disruption of 
the joint family consisting then of Goumal 
and Lachmandas the minor son of Visu¬ 
mal. By an award dated 12th January. 
1921, the business of Visumal-Wadhumal 
was allotted to Goumal as a going concern 
while certain immoveable properties fell 
to the share of the minor Lachmandas. 
The realizations from the sale of some of 
the properties awarded to the minor were 
deposited in the Central Bank of India 

(3) 85 Ind. Oae. 464 ; 26 Bom, L. R. 7; A. I. R. 
fm Bom. 109 


Ltd., Karachi and the Mercantile Bank of 
India Ltd., Karachi in the names of 
Jethanand and two others appointed man¬ 
agers of the minor’s property. The award 
itself has been, and apparently still ip, 
the subject-matter of litigation in this 
Court, but with its varying fortunes I am 
not concerned. 

Several of the judgment-creditors who 
had obtained decrees against the Firm of 
Visumal-Wadhumal applied in executipn 
for and obtained attachments on the monies 
in the Central and Mercantile Banks 
above referred to. These attachments 
were promptly followed by applications 
under O. XXI, r. 58, Civil Procedure Code, 
filed by Jethanand one of the managers 
of the minor Lachmandas’ estate. The 
Firm of Gokaldas-Khataoo one of the 
judgment-creditors of the Firm of Vieu- 
mal-Wadhumal also applied under 0. XXI, 
r. 50, Civil Procedure Code, for leave to 
execute his decree against Lachmandas, son 
of Visumal. 

By an order dated 30th June, 1924, Rup- 
chand, A. J. C., raised the attachments on 
the monies in the Central and Mercantile 
Banks, and also dismissed the application 
under O. XXI, r. 50, Civil Procedure Code. 

The lower Court held that Visumal 
having died before the institution of the 
suit against the Firm of Visumal-Wadhu¬ 
mal the decree wherein was being sought 
to be executed, leave to execute the dec¬ 
ree against Lachmandas as the legal re¬ 
presentative of the deceased Visumal 
could not be granted and that the applicfr- 
tion under O. XXI, r. 50, Civil Procedure 
Code, was incompetent. 

Whether or not the lower Court wafl 
right in its decision is the point before ufl 
in appeal. 

Order XXI, r. 50, Civil Procedure Cod^ 
relates to the execution of a decree passed 
against a firm. To ascertain against 
whom such a decree can legally be execut¬ 
ed it is necessary to be clear in the first 
place as to the position in law of a firffli 
and secondly, as to the nature of the pro¬ 
ceedings in the form of a suit instituted by 
or against a firm and the effect of a decree 
obtained in such proceedings. 

** There is no such thing as a firm known 
to the law .’' was stated by L. J. James 
in the case of Ex parte^ Corbett; In re, Shand 
(4). The subject is briefly but very clear- 

(4) (1880) 14 Ch. D. 122 at p. 126; 49 L. J. Bk H 
42 L. T. 164; 28 W. R. 569. 
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ly dealt with by the well-known com¬ 
mentator on the Civil Procedure Code. 
Mulla, J. in the case of Rampratab 
Bvijuioho^yidds v. Qcivvishcinkar Kashirdtn 
(3) and I can do no better than quote what 
he there says: "The Law of England as 
well as of British India knows nothing of 
a firm as a body or artificial person dis¬ 
tinct from the members composing it. 
In this respect a firm differs from a 
Company incorporated under the Companies 
Acts* such a Company being a corporate 
entity separate from its share-holders, 
though the latter can control its action 
by passing resolutions in general meet¬ 
ings. The word ‘ firm ’ is a short, col¬ 
lective name for the individuals who con¬ 
stitute the partners.” In the case of iSco- 
doyal Khemka v. Johai'mull Manmull (5) 
Mr. Justice Page defines a partnership 
firm as not being a person but “ merely 
a collective name of the individuals who 
are members of the partnership.” 

This, therefore, is the position of a firm 
in law. 

The procedure relating to suits by or 
• against firms is regulated by the provisions 
' of O. XXX of the Civil Procedure Code. 
Order XXX has been modelled entirely on O. 
XLVIIIA of the Rules of the Supreme Court 
^883. In the course of argument atten¬ 
tion has been drawn to r. 4 of 0. XXX and 
it.has been argued that as no similar pro¬ 
vision exists under 0. XLVIIIA of the Rules 
of the Supreme Court, 1883, reference to 
English cases relating to proceedings 
against a firm and the effect of a decree 
obtained in such proceedings is out of 
place. The argument is, however, unsound, 
as it ignores the fact that the introduction 
of r. 4 in O. XXX of the Civil Procedure 
Code was necessitated by s. 45 of the Indian 
Contract Act which embodies a principle 
of law different to that prevailing in 
England. Whereas in England a surviving 
Partner may sue alone, under s. 45 of the 
Indian Contract Act one of joint promi- 
Bees cannot sue without joining the repre¬ 
sentative of a deceased promisee. There 
■was a conflict between the various High 
Courts in India as to whether the English 
Law or s. 45 of the Indian Contract Act 
was applicable in this respect to a trading 
partnership and 0. XXX, r.4, Civil Procedure 
Code, was introduced to adopt the view of 
the majority of the High Courts declaring 

(5) 75 Ind. Oas. 81; 50 C. 549; A. I. R. 1024 Cal. 
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that the legal representatives of a decease^l 
partner are not necessary parties to a suit 
brought in the name-lof the firm [vide 
Mool Chand v. Moot Chand (8)]. lu my 
opinion, therefore, on the question of the 
nature of the proceedings in the form of 
a suit instituted against a firm, and the 
effect of a decree obtained in such proceed¬ 
ings, rulings under English Law would be 
a safe guide. 

Now what must be regarded as the lead- 
case on this subject is the decision of 
the Court of Appeal in the case of Ellis v. 
VVadeson (2). The judgment of the Court 
of Appeal was delivered by Romer, L. J 
who says “Suppose a partner dies before 
action brought, and an action is brought 

s name, the 

dead man is not a party to the action, 
so far as his private estate is concerned, 
for a dead man cannot be sued, though 
the legal personal representatives of a 
dead man can be sued in a proper case. 
In that case the action would be an action 
solely against the surviving partners. 

......If the legal personal representatives 

of a deceased partner are not added ex¬ 
pressly as defendants, and the action is 
brought against the firm in the firm’s 
name, then judgment can only be obtain¬ 
ed as against the surviving partners UTid 
oe enforced against them, and against the 

partnership assets .Now what 

happens if a partner dies between service 
of writ and the trial of the action and 
judgment? In that case equally the dead 
mans estate is not bound. Judgment 
can only be obtained against the surviv¬ 
ing partners and enforced against them and 
against the partnership assets^ 

the Civil Procedure Code or under 
O. XLVIII A of the Rules of the Supreme 
Court, a suit against a firm is essentially 
a suit against the individuals constituting 

that firm, and bearing in mind further 
that a suit cannot be instituted or a decree 
ordinarily obtained against a dead man 
vide Topanram Nathuram v. Tekchand ( 7 ) 
a.nd Anwar-ul-Haqy. Nazar Abhas (8) the 
argument of Romer, L. J. and the conclu¬ 
sions drawn by him and quoted above 

P- ISO,- A. I, H, 

(7) 15 Ind. Cas. 832; 5 S. L. R 200 
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are to my mind botii logical and irresisti¬ 
ble. 

la the case I have previously referred to 
in Rampratab BrijmoJtandas v. Gavrishan- 
kar Kashiram{Z) Ellis v. Wadeson {2) has 
been adopted with approval by Mulla, J. 

He states: “It follows that a suit against 
a firm is essentially a suit against the 
partners constituting the firm. If a suit 
is brought against a firm in the firm's 
name and a decree is passed for the plaint¬ 
iff, it is a decree against all the partners 
constituting the firm assuming that they 
were all alive at the date of the suit and 
decree. If a partner dies before suit, and 
the suit is against the firm in the firm’s 
name the suit is one solely against the 
surviving partners, and judgment can only 
be obtained as against the surviving 
partners and be enforced against them 
and against the partnership assets. The 
judgment cannot be enforced against the 
private estate of the deceased partner 
unless his legal representative is added 
expressly as a defendant, for a dead man 
cannot be sued though his legal represen¬ 
tative can be sued in a proper case. If 
a partner dies between service of the writ 
and the trial of the suit and judgment, 
in that case equally the dead man's estate 
is not bound, and judgment can only be 
obtained against the surviving partners 
and enforced against them and against 
the partnership assets. But if his legal 
representative is brought on the record, 
judgment may be obtained against him 
also as such, and execution enforced 
against his private estate." 

^ Now in the case before us, the applica¬ 
tion under O. XXI, r. 50, Civil Procedure 
Code, is to execute the decree against the 
estate of the deceased Visumal in the 
hands of his minor son Lachmandas. The 
suit in which this decree was passed was a 
suit against the Firm tof Visumal-Wadhu- 
mal. The decree obtained is also a decree 
against a firm, Visumal having died 
before the institution of the suit, the suit 
was essentially one against the surviving 
partner in the firm. Lachmandas the legal 
representative of Visumal not having been 
impleaded in the suit, the decree is a decree 
against the surviving partner and is en¬ 
forceable against the property of the firm 
Md the surviving partner. It is not en¬ 
forceable against the private property of 
Visumal in the hands of Lachmandas, 

These 'are the logical conclusions to be 
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drawn from the application to the facts 
of this case of the principles laid down in 
Ellis w. Wadeson (2) which have been fol¬ 
lowed in Rampratab h'rijmohandas v, Gaw- 
Shankar Kashirayn (3) by Mulla, J. 

I should have bad no hesitation at all in 
adopting these conclusions were it not for 
the fact that there is a ruling of a Divisional 
Bench of the High Court of Bombay exact¬ 
ly to the contrary reported in Jivraj 
Laloohbai Patel v. Bliagwandas Gordhandas 
(1). In that case [Jivvaj Laloohhai Patelv. 
Bhagvandas Gordhandas (1)] the facts were 
very similar. In a suit against a firm one 
of the partners was dead at the date of its 
institution. The summons was served on 
one of the surviving partners but there 
was a decree against the firm ex parte. The 
judgment-creditor's assignee applied for 
leave under O. XXI, r. 50, Civil Procedure 
Code, to execute the decree against the 
estate of the deceased partner in the hands 
of his executor. The application was allow¬ 
ed. Shah, Acting C. J , holding that sub-r, 2 
r. 50 of O. XXI, Civil Procedure Code, 


of 

was “wide enough to cover the case of a 
deceased partner." The lower Court has 
dissented from this judgment and I cannot 
but feel rightly so. The grounds on which 
Shah, Acting C. J., overruled the argument 
of Mr. Desai that sub-r. 2 of O. XXI, r. 50, 
applied only to the case of a living partner, 
and that the provisions of that sub-rule 
could have no application when the part" 
ner was dead are, first, the inequity and in¬ 
justice involved in such au interpretation of 
sub-r. 2, and, secondly, the wording of the 
sub-rule in question. With all respect forthe 
leaned Acting Chief Justice the wording of 
sub-r. 2 of r. 50, if anything, assists the argu¬ 
ment that the sub clause applies to a living 
partner only. The application therein con¬ 
templated is an application to cause the 
decree to be executed against any person, 

‘ as being a partner in the firm." To my 
mind this was not the language that the 
Legislature would have used if it was con¬ 
templated that sub-r. 2 should cover the 
case of a deceased partner. 

Again with all respect to the Acting Chief 
Justicel donotsee thatthe construction con¬ 
fining the application of sub-r. 2 to a living 
partner would, regard being had to the 
provisions of O. XXX. Civil Procedue Code, 
work an injustice on the judgment-creditor* 
A litigant is always expected to be vigilsnt 
about his interests. Visumal had died in 
1918, the Bajri suits against the Firm . 
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Visumal-Wadhumal were desideJ in 1921. 
The judgment-creditors n.ust undoubtedly 
have been aware of Visumal’s death and 
it was open to them to have joined the legal 
representative of Visutnal so as to enable 
them to obtain a judgment and a decree 
binding upon the private property of Visu- 
mal. They did not choose to do so, audit 
does not lie in their mouths now to com¬ 
plain of injustice. On the contrary, in my 
humble opinion, it would be unjust in the 
circumstances of this case, and even gener¬ 
ally to allow a decree obtained against a 
firm to be executed against the estate of a 
partner who had died before the institution 
of the suit in which the decree had been 
obtained without joining in the suit the 
legal representative of the deceased part¬ 
ner for the simple reason that, whereas if 
the said legal representative had been 
impleaded in the suit he would have had 
an opportunity of contesting the suit on its 
merits, the failure to implead him and at 
the same time to attempt to execute the 
decree against him would entirely deprive 
him of his opportunity to contest the suit 
on its merits. One may well imagine a 
case of a suit filed against a firm in the 
firm’s name after the death of the capitalist 
partner of the firm, allowed to go e.r pirte 
by an impecunious or insolvent 
and the decree obtained sought to be exe¬ 
cuted against the estate of the capitalist 
partner whose legal representative was 
entirely ignorant of the institution of the 
Suit and suddenly found himself confronted 
with an application under O. XXI, r, 50, 
Oivil Procedure Code for leave to execute 
the decree against him. Ha would be en¬ 
tirely deprived of every opportunity of 
defending the suit on its merits. The casa 
becomes more aggravated if that legal 
representative happens to be a minor whose 
guardian is a pardanashin lady. The judg¬ 
ment of the learned iVcting Chief Justice 
dealing with the point in question is some¬ 
what meagre and contains no reference to 
any authority in support of his grounds, and 
in my opinion the lower Court was justified 
in differing from the view of the learned 
Acting Chief Justice. 

For the above reasons [ am of opinion 
that the application under 0. XXt, r. 50, 
Civil Procedure Code, for leave to execute 
the decree of Gokaldas Khataoo against 
the estate of Visumal in the hands of his 
minor son Lachmandas was rightly 

rejected by Rupohand, A. J. 0, I would, 

li 
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therefore, uphold the order of the lower 
Court an 1 dismiss this appeal with costs 

ORDER. 

JCmcaici, J. C.~-{l)c:emhzr J, lOJ.]}.— 
Under 8. 9-U, Sind Courts Rules, I direct 
this appeal be heard by a Bench of the five 
Judges of this Court. The date of the hear¬ 
ing should be after my return from tour, 

Mr. Tahilmni for the Appli¬ 
cants. ^ 

Mr. Kimatrai Bhninj, f n* the Opponent 

JUDGMEMT OF THE 
FULLBEf^CH. 

. Tya^Dji, A, J, C. Fnis is an applica¬ 
tion m revision arising out of an application 
under 0. XXI, r. 5J f2j of the Civil Pro¬ 
cedure Code for execution of a decree ob¬ 
tained under O. XXK against a firm. 

Order XXI, r. 50 provides, inter alH that 
when a decree has been passed against a 
firm the Court ma 5 ^ on anplication being 
made to it, grant leave for its execution 
against any person (other than those speci¬ 
fied in an earlier part of the rule) as being 
a partner in the firm. Under the rule 
where the liability is disputed, the Court 
cannot grant leave without first trying and 
determining the question whether there is 
any liability. But a preliminary objection 
was taken by the opponent to the present 
application, that in this case the Court 
cannot proceed to determine the said ques¬ 
tion and that leave can in no circumstances 
be granted, bscause the party against whom 
execution is sought is not a partner in the 
firm, that the application is not for leave 
to execute against any person as being a 
partner in the firm, but against the legal 
representative of an alleged partner who 
was dead at the time of the suit; and it is 
argued that unless the deceased partner was 
a defendant and himself a judgment-debtor 
(so that 3. 50 of the Civil Procedure Code 
applies) or the legal representative of a 
deceased partner who has been a party to 
the suit (so that s. 52 of the Civil Procedure 
Code applies), the Court has no power in 
execution proceedings to order that his 
liability be tried and determined, with the 
object of giving leave to execute the decree 
against him. 

Order XXX deals with suits both by and 
against firms : In referring to its first three 
rules I shall omit reference to irrelevant 
provisioils, in particular to provisions where 
firms are plaintiffs. 

The order commeuGea by providing that 
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tuo or more persons oeing liable, as pait- 
ners, and carrying on business in British 
India, (which must mean "who have carried 
on business in partnership for the purpose 
of ihe liability which is sought to be enforc¬ 
ed: ’ In rc Wenham; Ex ])arte Bnitavis (9)], 
may be sued in the name of the firm (if anyj 
of which such persons were partners at the 
time of the accruing of the cause of action. 

hen persons are sued as partners in the 
name of their firm, it suffices if their written 
statement is signed and verified by any one 
of such persons. 

Rule 2 deals with firms as plaintiffs. 
Rule 3 provides for service of the summons; 
if served upon any one of the partners or a 
person having control or management of 
the firm’s principal place of business, then 
the “service shall be deemed to be good 
service itpon the firm so served,” and it is 
particularized: “Whether all or any of the 
partners are within or without British 
India”. And then there is a proviso to 
which I shall refer later. The rules speak 
of "persons suing or being sued as partners 
in the name of the firm” (rr. I, 2, 3, 4, 6); as 
well as "the firm suing or being sued” [rr. 
2 (1), 3, 5, 8, 9] and in r. 3 a sentence 
begins wdth the former expression and ends 
w'ith the latter. 

Finally r. 4 deals with a case where (1) 
two or more persons may be sued in the 
name of a firm; and (2) any of such persons 
dies whether before the institution or during 
the pendency of the suit. For such a case 
it is provided that notwithstanding anything 
contained in s. 45 of the Indian Contract 
Act, it shall be necessary to join the legal 
representative of the deceased as a party to 
the suit. 

% 

Shortly stated, a suit on a cause of action 
which has accrued against two or more 
persons who were at the time, carrying on 
business in partnership in British India 
and who became liable as partners, may be 
brought against the said persons in the 
firm name : the summons in such a 
suit, if served upon any one of the partners, 
or on a manager will be good service upon 
the firm so sued, and though any of such 
persons dies before the institution or during 
the pendency of the suit it shall not be 
necessary to join the legal representative of 
the deceased as a party to the suit. 

The effect of a decree obtained in such a 
suit will in part depend (r. 3. proviso) upon 

(9) (19C0) 2 Q. B. 698 at p. 705; 69 L. J. Q B 803* 
48 W. R. 626; 83 L. T. 94; 7 Hanson 309, ^ 


the circumstance whether the firm was dis¬ 
solved to the knowledge of the plaintiff 
before the institution of the suit; if it is so 
dissolved then the summons shall be served 
upon every person in British India whom 
it is sought to make liable. Thus though it 
is stated who ehaJl be liable in the excep¬ 
tional esse last mentioned, it is not staled 
what w’ill happen in other cases. 

In the present case, at its present stage, 
reliance cannot be placed on the proviso— 
the stage is not reached when the merits 
of the application can be considered; as the 
preliminary objection set out above was 
taken and allowed. 

It is clear that under O. XXX, the decree, 
if any, will be against the firm. As said by 
Brett, L. J : "The writ (summons) being 
against the firm the judgment must he 
against the firm” Jac/cson v. Litchfield (10), 
No individuals will be mentioned as judg¬ 
ment-debtors. But r. 1 provides for ascer¬ 
taining what individuals are intended to be 
sued under the firm name and who, there¬ 
fore, will be the judgment* debtors. They are 
“the persons who were at the time of the 
accruing of the cause of action partners in 
such firm (r. I) and it is also provided by 
r. 4 that if any such person dies whether 
before the institution or during the pen¬ 
dency of any suit, "it shall not be necessary 
to join the legal representative of the 
deceased as a party to the suit.” 

It follows, therefore, from rr. 1 and 4, I 
cm using the words of the rules "that a 
person who at the time of the accruing of 
the cause of action was a partner in the 
firm, may be sued in the firm name 
and if he so sued and he dies before 
the institution or during the pendency 
of the suit, it shall not be neces¬ 
sary to join the legal representative of the 
deceased as a party to the suit:” If all the 
partners were dead still the suit could be 
brought against the firm in the firm name, 

but there would be difficulty in serving the 
sximmons and in executing the decree ex'* 
cept against the partnership property: The 
statement to which the plaintfA:’ would be 
entitled under O, XXX, r. 1 would not assist 
him on the point as to whether any of the 
partners had died at the time of the suit. 

The opponent’s contention is, in effect, 
that in spite of the rules the deceased 
partner cannot be sued in the firm name if 
he dies before the institution of the suit. 

^ ao) (1882) 8 Q. B. D. 474 at p. 478; 51 L. J. Q- S 
32<i 46 L. T. 516; 30 W. R. 531. 
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It the words are read literally, it seems to 
me that where a decree is passed agaitist a 
firm, the deceased partner comes witliin the 
terms of s. 50 of the Code; he is a judg¬ 
ment-debtor who dies before the (iecree 
has been fully satisfied; though this is sub¬ 
ject to any etTect that the proviso in O. XXX, 
r. 3, may have on any partnership that has 
been dissolved to the knowledge of the 
plaintiff. I do not overlook that s. 50 was 
probably intended primarily to cover cases 
where the judgment debtor was alive at 
the date of the decree. Still it seems to me 
that reliance may well be placed upon s. 50 
in this connection for the reason that 
0. XXX has created a situation altogether 
different from that in ordinary suits. With 
a few exceptions which need not now be con¬ 
sidered, the general rule is that each in¬ 
dividual sought to be bound by the decree 
must be served with the summons. It is con¬ 
sequently absurd to contemplate a case in 
regard to the generality of suits where the 
plaintiff does not know who the individuals 
are, against whom the suit is brought. But 
this last situation is perfectly normal in 
regard to the suits brought under O. XXX. 
An unthinkable situation is thus turned 
into a normal situation. 

If a living partner without being served 
with the Summons is bound by the decree 
whether he is within British India or with¬ 
out why should not the legal representa¬ 
tive of a dead partner be bound in the 
same manner and to the saoie extenl? 
Being made a party without being served 
is at best a formality. It is not denied 
that the legal representative is bound by 
the decree to the extent mentioned in 0. 
XXr, r. 50, sub r. (L), cl. (a), , as re¬ 

gards the share of the deceased in the 
partnership property—a point to which I 
shall refer again. But it is said that 
though the deceased partner would have 
been amenable to sub-r. (2) of the Siiiv.* 
rule had he been living, his legal repre¬ 
sentative cannot be subjected to it unless 
he is made a party to the suit. 

The question resolves itself into whether 
the rules intend the firm name to include 
only the partners living at the date of 
the suit, or them and the legal representa¬ 
tive of the partner against whom the cause 
of action accrued, but who died prior to 
or pending the suit. That the latter was 
intended to be included seems tome to bo 
indicated by the combined effect of rr. 1 

and 4. As rule I already includes all the 
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pirtners at the time of the accrual of the 
Ciuse of action there is strictly no room 
for the legal representative to be added in 
addition to him that is sought to be re¬ 
presented by the leg.il representative. 
The seat that Macbeth would occuoy has 
already been filled by the ghost of Banquo. 

Would the legal representatives have to 
be served individually? And if so, would 
not the object of r. 3 and the whole scheme 
of O. XXX, that a single person need alone 
be served be defeated? 

The argument that the word 'partner' in 
O. XXI, r. t.0 (2j cannot be taken to include 
“ the legal representative of a partner" is 
attractive, but it proves too much. If the 
argument were sound what would the result 
be where a partner who was living at the 
time of the decree, and who could not be 
brought under 0. XXE, r. 50 (l), els. (6) 
and (e) had died prior to execution? His 
legal representative could not (according 
to the argument) come under r. 50 (2), 
therefore, either the decree could not be 
executed against the legal representative 
at all, or if s. 50 were taken to govern 
the case, then the legal representative 
would be deprived of the benefit of r. 50 
to which the partner himself would 
have been entitled. Such anomalies are 
avoided by reading the rule as follows:— 
“As being, or representivg, a partner in 
the firm and this is surely not putting 
any strain on the words of the rule. It is 
rather reading them in their natural sense 
when the whole context is borne in mind. 
On the other hand the canons of construc¬ 
tion are, it seems to me, disregarded when 
the words of O. XXX, r. 1 “ the persons 
who were at the time of the accruing of 
the cause of action partners in such firm’* 
are read as meaning only such of the said 
persons as are living at the time of the 
suit, or rather at the time of the decree— 
for a partner dying during the pendency 
of the suit, is placed in no different posi¬ 
tion from one dying prior to its institu¬ 
tion. 

But I must not allow these considera¬ 
tions to draw me away from a more care¬ 
ful examination of r. 4. That rule express¬ 
ly refers to one of the persons sued in 

the firm name dying before the institution 

of the suit and to there being no neces¬ 
sity for joining his legal representative 
as a party to the suit. It would prima 
facie seem, therefore, that this rule must 
govern the question before ue, 
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0:i behalf of the opponent it is urged 
that r. i does not throw any light on the 
question, as it merely counteracts the 
situation created by the Indian Contract 
Act, s. ‘l5, under which the suit would be 
deftciive without the presence of the le^al 
representative. ° 

Kale 4 deals with firms as plaintiiTs as 
well as defendants. Section 45 of the 
Indian Contract Act refers to matters 
which can only affect the firm as plaintiff. 

Tnat section lays down that the right to 
claim performance of a promise made to 
two or more persons, jointly, rests with 
tile repiesentative of the deceased promisee 
jointly with the surviving promisees It 
IS, therefore, arguable that r. 4 was neces¬ 
sary to prevent the suit by a firm as plaint- 
ih being defective, unless the legal repre¬ 
sentative was joined; though it does not 
follow that the rule was to mean no more. 

But r. 4 deals with suits against firms, 
(who are joint promisors;. In regard to 
them an argument similar to that last con¬ 
sidered cannot hold. For, under s. 43 of 
tt;e Indian Contract Act the representative 
of a deceased joint promisor need not be 
made a defendant in the suit. Order XXX, 

r. 4 (2;, ci. (5) in so far a*s it is applicable 

to the legal representative of a partner in 

the defendant firm, seems to refer to the 

right of contribution mentioned in the 

second para, of s. 43 of the Contract 
Act. 

One other argument was urged on be¬ 
half of the opponent that the effect of r. 4 
is to bind the share of the deceased part¬ 
ner in the partnership assets though the 
legal representative may not be joined as 
a defendant. But this argument overlooks 

s. 2(53 of the Indian Contract Act. The 
share of the deceased partner can only be 
determined in the surplus after the debts of 
the firm are paid [ss. 249, 253 (2), 2(52, 265j. 
The surviving partners have the right to 
pay the firm’s debts out of the partnership 
assets; and a decree-bolder can compel 
them to exercise that right. Thus the part¬ 
nership assets would be bound by decrees 
against the surviving partners without 
calling r. 4 in aid. It follows, therefore 
that r. 4 cannot be interpreted as the oppo¬ 
nent would have it. 

Much reliance was placed on a ruling' 
of the Court of Appeal in England, FA 
v. VV adeson (2;, where the actual decision 
was that one of the two surviving partners 
when the suit was againot the firm, was not 
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entitled to put in a personal defence, but only 
a statement of defence for and in the name 
of the firm. The actual decision, therefore, 
so far as it goes, shows that the firm (as de¬ 
fined in r. j; IS bound or not bound as a 
whole. In the course of the judgment, 
however, other questions are dealt with 
expressly for future guidance. 

The judgment lays down that each part¬ 
ner in the defendant firm appears and 
puts in a defence on behalf of the firm as 
a whole “he has to defend for the firm 
and in the firm name” (page 720*). If the 
defences taken by the various partners 
are different, even if inconsistent; the 
plaintiff must “beat all the defences-^that 
is to say, he must show and satisfy the 
Judge that not one of the defences prevents' 
a judgment being entered against the 
partnership" (page 717*); so, on the other 
hand, if only one partner appears his de¬ 
fence binds the firm; even if the defence 
is improper. 

The judgment then goes on to deal with 
the case of a partner dying before action' 
is brought. Here the result is said tohe^ 
that a dead man cannot be a party to the^ 
suit. Therefore, Romer, L. J. says that, 
the action would be an action solely against 
the surviving partners. In England under 
the CcmmoDtLaw, the survivors only could 
be sued, since the passing of the Judica* 
lyre Act, in the case of a partnership 
liability, the suiviving partners and the 
legal representatives of the deceased part¬ 
ner may be joined; “but the latter would 
have expressly to be added as defendants;” 
Ellis V. Wadescn (2), 

It will thus be seen that the rule laid* 
dow'n in hliis v. Wadeso 7 i (2) is on tho 
basis that being permitted to join the sur¬ 
viving partners and the legal represenla-' 
lives of the deceased partner is itself an* 
innovation, and that it- is an innovation of^ 
such a character that'it'is not possible to 
indulge in it in a suit against the firm in' 
the firm name. The language used by 
Lord Justice Rcmer is significant. H® 
says “the creditor might now join in one 
action the ‘surviving partner’ and the legfll 
personal representatives of the deceased 
partner." In the next sentence he speaks by 
way of contrast of the action being brought 
against “the firm in the firtn name." 

In England (subject to the Judicatur® 
Act) the substantive law is that the lia* 
bility of the partners devolves only on tb® 
“I'ages of UBtfU; 1 
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partnera. The suit based oa that 
UabUity IS, therefore, takea prima facie to 

oa agamstthe survivors on whom the lia¬ 
bility rests. Iq India the joint liability 
aevolves not only on the survivors but on 
them and the representatives of the de¬ 
ceased partnera jointly; (Section 42 of the 

Act). The decision in 
.hlLis w.Wadeson (2), therefore, read in the 
■ligat of the substantive law, shows to what 
.extent rules of procedure are made to sub¬ 
serve the substantive law. It would be 
violating the real principles underlying 
iULhsy, Wadesoa (2) for us in India (our 
substantive law being as it is) to adopt 
tboduy the result arrived at in Ellis’s deci- 
3 iun: for that would make the adjective 
^w not the servant of the substantive law 
but a tyrannical master. 

This result seems to me to be guarded 
^gainst by the enactment of O. XXX, r. 4 
by the Indian Legislature. That rule is 
an. addition to those taken from the Rules 
of the Supreme Court prevailing in Eng¬ 
land. Under our rules, it seems to me 
.when a firm is sued in the firm name, the 
decree must be against the firm, that ex¬ 
pression being in effect explained in O. 
XXX, r. I, as referring to persons, who 
were at the time of the accruing of the 
cause of action partners in the firm not¬ 
withstanding that any of such persons dies 
before the institution or during the pen¬ 
dency of the suit and his legal representa- 
.tive has not been made a,party to the suit. 

The result at which I have arrived is, 
that which the Bombay High Court adopted 
in Jivraj Xj<iLoobhai Patel v. Bhagwan- 
das Gordhandas {1) and, what seems to 
•Bje of . no slight importance, the result 
is I jin conformity with the substantive 
Jaw, For, it. is clear ? that the estate 
of a deceased partner is liable for his 
partnership debts. But if this liability is 
disputed 0. XXI» r. 50 gives the legal re¬ 
presentative an opportunity of having that 
question tried and determined. At the 
earlier stage of the suit, when the Court 
is considering whether the partnership as 
a partnership is liable, it is as unneces¬ 
sary to bring the legal representative be¬ 
fore the Court, as it would have been to 
bring the deceased partner himself had 
be, been living. At the earlier stage, any 
eipgle partner may be served on behalf of 
all the partners; the legal representative 
is Ji^rescnted by the partner actually serv- 
adr astmuob.as .the deceased partner would 
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. if* 

have been, had he been alive. But. at ti,e 

contemplated by 
u. A\[, r. dO, when each partner lias to 
be specitically served and severally brouLrlit 
before the Court, the ie^^al rcpresen'aiive 
Has to be so served, as nvir-h as the de- 
ceased partner would Ir.ive h'ld to be At 
the earlier stage the presence of the le^.il 
representative would ordinarily only en¬ 
cumber the proceedings for the question 
before the Court is whether the tirin is 
liable. At the later stage his presence is 
^ necessary as the specific presence of the 
deceased would have been necessary, since 
the question refers to the specific liability 
of each individual member of the tirm. 
Inere is no question of suing a dead man; 

but only of determining the extent of lia¬ 
bility against a number of persona jointly 
and the question is at what stage the in¬ 
dividual joint promissors (or the leo-al 
representative of a deceased joint promls- 

w brought before the Court 

l^or these reasons in my opinion, the 
decision of the learned Additional Judicial 
Comrnissioner who first dealt with the ap¬ 
plication was erroneous and it should be 

referred back in order that the liability 
of the opponent may be tried and deter¬ 
mined in accordance with O. XXl, r. 50. 
The costs of this application both before 
the Divisional Bench and this Bench must 
be borne by the opponent. 

Barlee, A. J. c.—This application has 
been made against the decision of Rup- 

XT Execution Application 

No. 172 of 1923, which was an application 
ma.de under O. XXl, r. 50 (2), Civil Pro¬ 
cedure Code, by the judgment-creditor 
in Suit No. 492 of 1921 against the Firm 
of Visumal-Wadhumal, for leave to 
execute his decree against the heirs of 
Viaumal-Wadhumal who, it was said, had 
been a partner and a member of the joint 
family Firm of Visumal-Wadhumal. The 
heir was Lachiram son of Visumal. The 
application was dismissed, and an appeal 
was made, which was heard by a Bench of 
Court consisting of Kincaid, J. C. and 
Lobo A^ J. C. The learned Judges differ¬ 
ed and the appeal has been referred to this 
r ull Bench. 

The fants which are not in dispute are 
these. Visumal and his brother Qoumal 
were joint and undivided, and traded in the 
name Visumal-Wadhumal. Visumal was 
the manager, and as such entered into for¬ 
ward contracts for grain. They resulted in 




losses; and suits were filed against the firm. 
But, before they were filed, he was dead 
and they were defended by Goumal. He 
was unsuceessful, a number of decrees were 
made against the firm. It is admitted, also, 
that after the institution of the suits tiiere 
was a dispute between Gaumal and Tejibai 
widow of Visumal and that the question of 
a partition betw^een the former and Visu- 
mal’s minor son was referred to arbitration. 
The arbitrators made an award, and some 
money, the proceeds of the sale of all the 
immoveable property of the family, was 
deposited in the two Banks above mention¬ 
ed on behalf of the minor. 

The only other question of fact which is 
or may turn out to be important is whether, 
at the date of the institution of Suit No. 4'i2 
(that is now under consideration), the plaint¬ 
iff knew that Visumal was dead, and whe¬ 
ther his death dissolved the family partner¬ 
ship. Its importance lies in the fact that, 
if he had knowledge of the dissolution of 
the partnership, he ought, on filing his 
plaint, to have served summonses on all 
persons whom he wished to make liable 
(O XXX, r. 3) proviso; and it is probable, 
that, as he did not do so at that time, he 
cannotnow be allowed the benefit of O.XXI, 
r. 50 (2). But these questions were not con¬ 
sidered by the trying Judge and have, there¬ 
fore, not been considered by this Bench. 
For the purposes of this reference I shall 
assume, therefore, that the plaintiff did not 
know that the partnership had been dissolv¬ 
ed. 

The suit, as I have said, was against the 
Firm ^ of Visumal-Wadhumal, and the 
plaintiff made use of the procedure 
first introduced by O. XXX of the Civil 
Procedure Code of 1908. The object of 
this Order is to simplify procedure. Up 
to 1908 a plaintiff had to join by name 
as defendants all persons connected with 
the firm. Order XXX, r. 1 permits a plaint¬ 
iff to sue the members of a partnership firm 
under the firm name ; and r. 3 provides 
that the service of summons on any one 
partner shall be deemed good service on 
the other partners. The partner sued 
represents the rest, and O. XXI, r. 50 shows 
that all the partnership property is liable 
to be sold in execution of any decree ob¬ 
tained by the plaintiff. But such a decree 
does not affect the private property of 
partners who have not been served, or have 
. not joined in the suit. To make it liable 


a plaintiff must serve such partners with 
summonses, and he can do so under r. 50 
(2) of 0. XXI even after decree. They are 
then given an opportunity of defending 
themselves personally. In other words, 
though any partner who is served is the 
representative of the rest so far as the 
partnership property is concerned, he 
cannot repre.sent them in what I may call 
their private capacities. 

This equitable and useful rule is that 
which the decree-holder in the present case 
wants to use against the legal representative 
of the deceased Visumal. He wants the 
Court to allow him to proceed against th® 
estate of Visumal, and prima fade bis 
request appears to be just. Visumal was a 
partner, and after his death his estate re¬ 
mained liable for the debts contracted by 
his firm during his lifetime, and is 
liable in the hands of his legal represen¬ 
tative, unless it can be shown that bysome 
rule of law it is no longer liable. It is the 
opponent Lachiram’s case that the plaintiff 
(applicant) has lost his right to proceed 
against Visumal’s estate by not joining 
him, Lachiram, as a party on the institution 
of the suit, that is by not serving him with 
a summons and giving him an oppo^' 
tunity of defending himself before the 
decree was made. 

I must at once say that what is asked for 
the opponent Lachiram is a privilege which 
would not have been given to his father 
had he been alive to-day. It was, therefore, 
incumbent on him to show why he, a legw 
representative should be a privileged 
person, or rather why the property, 
in father’s hands would have been liable* 
should be exempt in his hands. He relies 
partly on the actual words of the rule but 
mainly on general principles; and, as these 
principles have been stated as clearly as 
possible in the judgments of the learned 
trying Judge and Lobo, A. J. C., I shallnow 
proceed to an analysis of their reasoning- 

The learned trying Judge first stated the 
following legal principles :— 

(1) that a firm is not a legal entity; 

(2) that a suit against a firm is a suit 
against the individual partners; 

(3j that a dead man cannot be a party to a 
suit; 

and he drew the conclusion that 
decree in suit did not bind the estate of the 

Lobo, A. J. O., adopted this reason¬ 
ing and reinforced hie conclusion by the 
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authority of Romer. L. J. in Ellis v. Wade- 
son (2), and MuUa, J. in Rampratab Brij- 
mohandas y. Gavrishmikar-Kashi ram (3). 
Ho emphasizsd theinjustico of allowing a 
plaintiff to have recourse to property in the 
hands of Lachiram who has had no oppor¬ 
tunity of contesting his claim. 

The only remark which I need make about 
the principles which I have stated, is that 
the second is not exhaustive. A suit against 
a firm is not a suit against the living 
partners only. This appears to me to be clear 
from r. 50, sub r. (1) of 0. XXI. That shows 
that in execution of a decree against a firm 
the decree-holder is entitled to proceed 
against the property of the firm, and that 
includes the shares to which the legal 
representatives of deceased partners are 
entitled, even if those legal representatives 
have not been personally served with 
summonses and have not appeared to contest 
the suit. It follows, as I have said, that the 
living partners represent part of the estate 
of the deceased. The correct position must, 
then, be that a suit against a firm is at the 
least a suit both against the individual 
partners, and also against a part of the 
estate of the deceased partners, their 
interest of the deceased in the partnership 
property. This necessitates a re-statement 
of the third principle. A dead partner can¬ 
not be a party to a suit, but his estate can 
be made liable to satisfy partnership debts, 
provided that it is represented; and what 
may be called his partnership property is 
considered to be represented by any partner 
who has been served with summons. 

The conclusion at which both learned 
Judges arrived is, however, correct. The 
decree obtained by the plaintiff, as it now 
stands, does not entitle him to the private 
estate of the deceased, but only to the 
partnership property of the deceased. But 
with the greatest respect I must say that 
this is not enough to dispose of the case. 
The decree does not bind Visumals private 
estate in the hands of his minor son. But 
it would not bind that property in his own 
hands, were he now alive, unless he had 
been summoned in the suit. Nevertheless 
undoubtedly the plaintiff could have made 
him a party after decree under 0. XXI, 
r. 50 (2) and it could have been made bind¬ 
ing on his private estate. I am, therefore, 
still unable to understand why the private 
property in his son’s hands should be 
exempt. I am also unable to understand 
the argument based on justice. It would, of 
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course, be unjust to allow the plaintiff to 
seize the property without giving Lachiram 
an opportunity of defending the suit on the 
merits. But that is not c:)ntemplated by 
sub-r. (2). The procedure contemplated 
13 clear. A decree-holder claims to be 
entitled to execute his decree against the 
private property of partners who have not 
been summoned; ‘the Court issues notice 
and, if the liability is not disputed, grants 
leave. In effect it decrees the claim on 
the admission of the partner, who is by 
this time a party in his personal capacity 
and IS no longarrepresented by the partners 
already served. But if the liability be 
denied, the Court orders that it ‘be tried 
, and determined in any manner in which 
any issue in a suit may be tried and deter¬ 
mined. In other words the partner who is 
served under this sub-rule, has the same 
right and opportunity of defence as his 
ex-partners. In the same way Lachiram 
E9 Idgdl r6pr690iitativ0, will havo an 
opportunity of defending himself, and no 
injustice will be done. 

The case Ellis v. Wadeson (2) does not 
appear to touch the question which we have 
to decide, Romer. L. J.. held that a deceas¬ 
ed partner is not a party to an action 
against a firm‘‘so far as his private property 
is concerned, but that the personal pro¬ 
perty can be made liable by joining the 
legal personal representatives expressly 
as partners. If they are not joined the 
creditor can enforce his judgment against 
the surviving partners (those joined as 
parties) and the partnership assets. His 
Lordship explained that the interests of 
the deceased partner in a firm can be 
made liable, though the personal repre¬ 
sentatives are not personally on record 
because, for certain purposes, surviving 
partners who are served, represent their 
interests. They represent, also, it may be 
added, the interests of the unserved living 
partners. But there is nothing in this judg¬ 
ment to show at what stage it is necessary 
to put the legal personal representative 
of a deceased partner on the record or 
to show that the private estate of a deceas¬ 
ed partner is distinguishable from that of 

a living partner, so that one can be attach¬ 
ed after the decree and not the other-and 
I am unable to differentiate on principle 
between the rights and liabilities of Lachi¬ 
ram and those which his father would 
have had, had he been alive. The private 
estate has not been touched and will not 
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be touched (unless there be an attachment show how the decree can be executed. But 
before the judgment) unless and until the he will not execute the existing decree. He 
proceedings under O. XXI, r. 50 (ij end in will obtain an order which will he execut- 
an Older adverse to *jachiram. able in the ordinary way as a decree. 

It has been argued, however, that tlie . sum up, the personal estate is liable 
Legislature has made it clear that a plaintiiT hands of Lachiram because it wonjd 

must summon the legal representative of have been liable in the hands of hisfalher 
a deceased partner at the commencement died after the decree. It was 

of the suit against the firm, or lose his clearly the policy of the framers of the 
right to have recourse to the private estate ^^de torelas the general rule that liabil- 
of the deceased. I shall first take O. XXX, ^‘y can only be enforced against the pro- 
r 1. It had been suggested, though not Pcrty of those who are parties before 
with any show of conviction, that the use decree. The argument that Visumal, ii 
of the present participles in the first two alive, would have been liable because Lb 
lines shows that the procedure provided v'ould have been a party before decree is, 
by O. XXX, can be employed only by or ^ respectfully contend,, a mere quibble, 
against such persons as are partners at Lachiram has been a party to an equ^ 
the date of suit. To refute this argument extent. There is, then, no apparent,reason 
I need only refer to O. XXX, r. 4, which '^by the usual rule should not now be 
by implication contemplates the joining adopted, and a creditor allowed to attach 
of the legal representatives of partners estate of a deceased debtor in the 

who have died before suit; and to the hands of his legal representative. It 
proviso to r. 3, which states that persons necessary to include any special 

sued in the name of a ^rm after its dissolu- I'ulein O. XXI to safeguard so obvious > 
tion must be served personally at the right. It is enough, then, to say that as 
commencement of the suit proceedings, if f here is no rule which takes that right away 
the plaintiff seeks to make their personal directly or by implication the plaintiff cftn 
estates liable. now exercise it. 

The second argument is that the use of ^hese reasons I agree with the order 

the words ‘being liable as partners’ ir r 1 Proposed by my learned brother Tyabji, 

of 0.^ XXX, and ‘as being a partneV in Judicial Commissioner. 

O. Xxr, r. 50 (2) necessarily excludes Kincaid, Jm C. —I have not thought it 
legal representatives, who cannot be necessary to write a second judgment in 
liable as partners^ A sufficient answer is this case. I would allow the appeal and 
supplied by O. XXX, r. 4 to which I have would remand the case as proposed by 
just referred, sub-r, (2) of that rule is very Tyabji, A. J. C. The costs of the revision 

applications both before the Division Bench 


Nothing in 8ub-r. (1) shall limit or afff 
any right which the legal representaU 
of the deceased may have (a) to apply 
be made a party. 

The deceased referred to is the deceas 

person w 

dies before the institution or durina t 
pendency of the suit." ^ 

A representative of a partn( 

dead before suit, may himself apply to 

made a party, it is an obvious corolla 
that he may be joined as a party on tl 
application of the plaintiff. H follows th 
the words in O. XXI, r. 50(2) mean Cbei. 

de'li^eas^d/artner.’^ representative ol 

Lastly it has been contended that tl 
W. XXI, r. 50 (2) since that rule does n 


and the Full Bench to be borne by the 
opponents. 

Rupchand, A. J. C.— With all due 
respect for the learned Judicial Commis^ 
sioner and for my learned brothers Tyabji 
and Barlee, I regret I am unable to sub¬ 
scribe to their view as to the effect of 0. 
XXI, r. 50, Civil Procedure Code. 

So far as the ordinary procedure of Courts 
both in England and in India is concern¬ 
ed, the Law contemplates an action being 
instituted in the name of a living plaintiff 
and against a living defendant. This rule 
of law is so rigid that though the Courts 
have been expressly empowered to substi¬ 
tute one person as plaintiff for another 
where the suit has been instituted in the 
name of a wrong plaintiff, it has been held 
that this statutory power cannot be exer¬ 
cised where the suit is iustituted in tb9 
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.name of a dead plaintiff: Tetlow v. Orela 

Ltd. (11). 

The lav7 equally coatenaplates a decree 
.being passed in favour of a living person 
.as a plaintiff and against a living person 
.as a defendant. As observed by Farewell, 
L. J. in Brydges V. Bry lgcs {L2) the Court 
.has no jurisdiction inherent or otherwise 
over any person other than those properly 
brought before it as parties or as persons 
.treated as if they were parties under sta¬ 
tutory jurisdiction. With the death of a 
party to the suit the jurisdiction of the 
Court as against him ends. And the Court 
must stay its hands unless some one else 
is brought in the place of the deceased as 
his legal representative. 

The only statutory exception to the rule 
that a decree may not be passed for or 
against a dead man is contained in 0. 
XXII, r. 6, Civil Procedure Code corres¬ 
ponding to 0. XVH, r. 1, R. S, C. which 
provides that where death of a party has 
taken place between the conclusion, of the 
arguments, (or under the English Liw be- 
. tween the verdict or finding or issues of 
-fact), and judgment, the judgment may 
,be pronounced notwithstanding such death, 
.and has the sameeffect as a judgment pro¬ 
nounced* before such death took place. 

As a matter of fact there is no provision 
in the Code which could enable the Court, 
to execute a decree passed in favour of a 
dead, plaintiff or against a dead defendant 
■^niessit comes within the above exception. 

Order X’XII, r. 16, Civil Procedure Code, 
contemplates execution issuing on the ap- 
pUcatjqn pf a transferee, by an act inter 
Vfivos or by operation of law, of a decree 
passed in favour of a living plaintiff. And 
likewise s. 50, Civil Procedure Code, pro¬ 
vides for enforcement of a decree against 
the legal representative of a judgment- 
debtor who was living at the date of the 
.decree, and yrho had subsequently died 
without fully satisfying the decree passed 
^gainst him. 

In Representatives of Gircndronatk Tagore 
YtHuronath Roy (13) while dealing with the 
effect of a. 210 of Act VIII of 1859 which 
corresponds to s. 50 of the present Code, 
Macnherson, J. observed as follows: — 

"These words do not embrace a case like 

(1920) 2 Ch. 24; 89 L. J- Ch. 4C5; 123 L. T. 

P. 187 at p. 101; 78 L. J. P. 97; 100 L. 

. h. R. 605. 



the present, because they evidently con¬ 
template only the case of a person who, 
being alive at the time when a decree is 
passed against him, dies before execution 
is fully had of that decree. The section 
does not include or provide for the case 
of a person against whom a decree is made 
having died before the decree is made. And 
it is little to be wondered at that the Code 
does not provide for such contingency, for 
it would not readily occur to ordinary 
minds that decrees would ever be a^ked 
for or made against dead men. There is 
no section in the Code of the Civil Proce¬ 
dure, excepting s [210, under which a decree- 
holder is empowered to apply for execution 
against the legal representatives of a de¬ 
ceased judgment-debtor." 

These observations equally apply at the 
present day, and it has been consistently 
held that unless the case falls within the 
purview of 0. XXJf, r. 6, Civil Procedure 
Code, a decree against a dead person is 
a^ nullity and cannot be enforced against 
his legal representatives: Janardhan v 
Ramdiandra (14), Vishvanathv. Lallu Kabla 
(15), Topanram Nathiiram v. Tehchand(7), 
American Baptist Foreign Mission Society 
V. Ammalanadhuni Pattabhiramayya (icj 
Sripat Narain Rai v, Tirbeni Misra (17)] 
Anwar ul-Haq v. Nazar Abbas (8). 

It is, however, contended that in providing 
the alternative and expeditious procedure 
for suits being instituted by and against 

persons in tlieir firm name the Legislature 

intended to depart from this rule, and in 
the first place to empower a decree being 
passed in favour of or against a firm, 
though all its partners were dead at the 
date of the decree, and in the second place 
to empower a decree passed against a firm 
being executed against the legal repre¬ 
sentative of a partner in that firm, whether 
such partner had died before or during the 
pendency of the suit, and that this inten¬ 
tion can be gathered from els. 1 and 2 of 
O. XXI, r. 50, Civil Procedure Code, read in 
conjunction with the provisions of O. XXX 
Civil Procedure Code, and particularlv 
those of 0. XXX, rr. 1 and 4, Civil Procedure 
Cod e. 

Clauses I and 2 of r. 50, Civil Procedure 
Code are as follows : — 

"50. ( 1 ) Where a decree has been passed 

(14) 28 n. 317; 4 Bom. L. R. 23. 

(16) 4 Ind. Cas. 137; 11 Bom. L. R. 1070 

(16) 48 Ind Cas. 859. 

(17) 45 lad. Cas. 21; 40 A. 425; 16 A. L. J. 327. 
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against a firm, execution may be grant¬ 
ed— 

(a) against any property of the partner- 
Bhip— 

{b) against any person who has appeared 
in his own name under r. G or r. 7 of O. 
XXX, or who has admitted on the pleadings 
that he is, or who has been adjudged to be, 
a partner; 

(cj against any person who has been in¬ 
dividually served as a partner with a sum¬ 
mons and has failed to appear: 

Provided that nothing in this sub-rule 
shall be deemed to limit or otherwise affect 
the provisions of 8 . 247 of the Indian Con¬ 
tract Act, lts72. 

(2j Where the decree-holder claims to be 
entitled to cause the decree to be executed 
against any person other than such a per¬ 
son as is referred to in sub-r. (1), els. (6) 
and (c), as being a partner in the firm, he 
may apply to the Court which passed the 
decree for leave, and where the liability is 
not disputed, such Court may grant such 
leave, or, where liability is disputed, may 
order that the liability of such person 
be tried and determined in any manner in 
which any issue in a suit may be tried and 
determined.” 

Clause 2 is the one which applies in 
the circumstances of this case. Visumal 
was admittedly dead at the dale of the suit. 
The present application is for leave to 
execute the decree not against Visumal 
as being a partner in the firm of Visumal- 
Wadhumal but against the legal representa¬ 
tive of Visumal. A person in popular 
language means a person himself and not 
his legal representative. And, therefore, the 
plain answer of the legal representative to 
the present application is that ‘he is not the 
person contemplated under cl. 2.’ The onus, 
if any, is, in my opinion, not on him to 
prove the negative, but on the execution 
creditor to show.that “a person’ in cl. 2 
denotes something different from what 
prima facie it means. 

There is also nothing in the expression 
“where a decree has been passed against 
a firm” to warrant by itself the inference 
that the decree has been passed not only 
against the partners of the firm living at 
the date of the decree but also against the 
legal representative of a partner who had 
died either before the institution of the 
suit or after the date of the institution but 
before the decree. 

Section 239, Indian Contract Act provides 


that persons who have entered into a part¬ 
nership with another are called collectively 
a “firm.” A decree against the firm, there¬ 
fore, means primarily a decree against the 
persons who have entefed into the partner¬ 
ship and not against the legal representa¬ 
tives of any deceased partner. It is also 
to be remembered that both under the 
English Common Law and the Indian Law 
a firm is not recognised as a legal entity 
[per Farewell, L. J., in Sadler y. Whitman 

(18j] but only as a compendious name or as 
it has been some times described as a 
convenient symbol or shorthand form for 
collectively designating all the partners 
regarded as judgment-creditors or as judg¬ 
ment-debtors: c/. Underhill on Law of Part¬ 
nership; Ram Pi'osad Chimanlal v. Anundji 
Co. (19), Seodayal Khemka v. Joharmull 
Monmult (5), Rampartab Brijmohandas v. 
Gavrishankar Kashiram (3) and that it, 
therefore, means nothing more than a decree 
against the partners in the firm. 

But it is said that this expression must 
be read in the light of O. XXX, rr. 1 and 4. 
Now, no doubt, O. XXX. r. LlCivil Procedure 
Code, provides for a suit being instituted 
in a firm name by or against persons who 
were partners in the firm not at the date 
of the suit but at the date of the accrual 
of the cause of action, it does not neces¬ 
sarily follow that this rule empowers the 
filing of such a suit either on behalf of or 
against persons who were all dead at the 
date on which it is filed. In my opinion 
it only permits of such a suit being filed 
in the event of at least one of the part¬ 
ners of the firm which sues or is sued 
being alive at such date. And this is 
clear from 8ub-r. 2of the rule which is as 
follows :— 

Order XXX, r. 1. sub-r. (2) ; 

“VV/iere persons sue or are sued as part¬ 
ners in the name of their firm under sub- 
r. (1), it shall, in the case of any pleading 
or other document required by or under 
this Code to be signed, verified or certified 
by the plaintiff or the defendant, suffice 
if such pleading or other document is 
signed, verified, or certified by any such 
persons.” 

Now if a firm consisted of only two part¬ 
ners and both of them were dead at the 
time of the institution of the suit, whe¬ 
ther such firm is made the plaintiff or 

(18) (1910) 1 K. B. 868 at p. 869. 

69 lad. Cas. 8S5; 49 C. 524; A. I. R. 1922 C»l- 
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the defendant, there is no “such person who 
can sign, verify or certify the pleadings or 
other documents filed in the proceedings. 
This is further clear from the provisions 
of 0. XXX, r. 3, Civil Procedure Code, 
where both partners in the firm which is 
sued are dead, there is no partner under 
cl. (a) of the rule and no manager of a sub¬ 
sisting business under cl. (b) of the rule 
who could be served with the summons. 
Where, therefore, all the partners of either 
the plaintiff-firm or the defendant-firm 
are dead at the date of the institution of 
the suit, it must necessarily be filed under 
the ordinary procedure by or against living 
persons who represent all or some of the 
deceased partners of the firm. If this be 
BO, then it would appear that to a suit 
instituted under 0. XXX at least one of the 
living partners of the firm suing or being 
sued must be a party. 

Now, O. XXX, r. 4, Civil Procedure Code 
is as follows;— 

“Notwithstanding anything contained in 
B. 45 of the Indian Contract Act, 1872, 
where two or more persons may sue or be 
sued in the name of a firm under the fore¬ 
going provisions and any of such persons 
dies, whether before the institution or 
during the pendency of any suit, it shall 
not be necessary to join the legal represen¬ 
tative of the deceased as a party to the 

Buit. 

(2) Nothing in sub-r. (1) shall limit or 
otherwise affect any right which the legal 
representative of the deceased may have 

(а) to apply to be made a party to the 
suit, or 

(б) to enforce any claim against the sur¬ 
vivor or survivors.” 

As I read this rule it contemplates in 
the first place a suit instituted under the 
foregoing provisions of O. XXX, and, there¬ 
fore, a suit to which one of the living part¬ 
ners of the firm is a party, in the second 
place it dispenses with the necessity of 
the joinder of the legal representative of 
any partner in the firm who had died before 
or pending the suit but does not go further 
and declare that if every one of the partners 
is dead even then there is no necessity of 
joining the legal representatives of all or 
at least one of the partners of the firm, and 
thirdly, it does not declare that the legal 
representatives though not joined in the 
suit are deemed to be parties to the suit, 
and this is clear both from sub-r. 1 which 
declares that it shall not be necessary to 
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join the legal representative as a party to 
the suit and from sub-r. 2(a) which enables 
a legal representative to apply to be made a 
party to the suit if he so wishes, and lasfhr 
it does not declare how and against whom 
a decree passed in a suit under O. XXX 
Civil Procedure Code, is to be executed " ’ 

With great respect, I am unable to accept 
the vieiy that r. 4 is an authority for the 
proposition that the legal representative of 
a dead partner is a party to the suit or for 
the proposition that the decree passed 
against a firm may be executed either with 
or without leave of the Court against the 
legal representative of a dead partner who 
has not been brought on the record before 
the passing of the decree. I do not, how¬ 
ever, wish to be understood that in’ a fit 
case where the Court is moved within the 
period of limitation or on proper cause 
being shown, a decree may not be vacated 
so as to afford an opportunity to the plaint¬ 
iff to join the legal representative of a 
dead partner and to make his estate liable 

The fact that a decree passed against the 
firm may be executed under 0, XXI, r. 50 
Bub-r. (l) against the partnership property 

is again no ground for assuming that the 
decree is against the legal representative of 
a dead partner or that he is deemed to be a 
parly to the record. The reason why such 
a decree may be executed against the part¬ 
nership property has been lucidly expound¬ 
ed by Roraer, L. J. in Ellis v. Wadeson (2) 
in the following words: ^ 

‘T may mention that the reason why 
the partnership assets can be reached is 
because, notwithstanding the dissolution 
by death, the surviving partners for 
many purposes have authority continued 
to them to bind the dead partner’s in¬ 
terest in the partnership assets, for the 
authority of partnership extends to enable 
the surviving partners, in case of dissolution 
by death, to wind up the affairs of the 
partnership, to pay the partnership debts 
to defend claims against the partnership’ 
and so forth—see, for example. LindW on 
Partnership (5th Edition) at naffes 217 
218 and 587.” ^ ^ 

Saction 2G3, Indian Contract Act, is to the 
same effect, and provides for the rights and 
obligations of the partners continuing in 

all thing? necessary for the winding up of 
the business after the dissolution of the 
partnership whether such partnership is 
dissolved by death or otherwise. 
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.\i:ain,with every respect I am not pre- 
to hold that because sub-r. (2j of 
O XXT, r. 50, Civil Procedure Code, permits 
the execution oi a decree with leave of the 
Court against a living partner, the same 
rule should applv in the case of the legal 
representative of a dead partner and the 
property of the dead man in the hands of 
his legal representative may be held liable. 
It may be unjust in the extreme to allow 
the legal representative to avoid his liability 
in this manner, but the duty of the Judge 
is jus cZicere and not jus dare. Ha is not at 
liberty to declare what the law is accord¬ 
ing to his notion of public policy, Quzen 
V. Khyroollah (’20), but to construe the Act 
of the Legislature as he finis it, and not 
to make the law better or more reason¬ 
able. Hiriomalv. Hazarisingh (2l), Bat’ 
karan Rai v. Gobind Natfi Tiwarl (22). 

Both in sub-r. (1) and sub-r. (2) of 
0. XXI, r. 50 the Legislature has clearly 
referred to the decree being executed 
against partners and not against their 
legal representatives. There is nothing in 
this rule to suggest that the inquiry under 
r. 2 is a new or separate proceeding on 
which a fresh decree is to follow, but it 
only contemplates leave being granted to 
execute the same old decree against a 
person who had not appeared or been 
served in the suit but who was liable as a 
partner and as such was a party to the 
suit. If sub-r. (2) is interpreted so as to 
aSord an opportunity to the judgment- 
creditor to proceed against the legal re¬ 
presentatives of a partner who has died 
before suit, it would bad to a further 
anamoly and that is this; where a partner 
has appeared in the proceedings executions 
may issue against his legal representative 
without opportunity being afforded to 
him either of contesting that the claim 
against the dead partner did not survive 
after his death or of preventing execution 
to issue before it is decided if he is the 
legal representative, 

Sub-rr. (1) and (2) of O. XXI, r. 50, Civil 
Procedure Code, are a reproduction ipsissi- 
mis verbis of O. XLVIIIA, r. 8, R. S. C. 
except to the proviso to sub-r. (1) which 
defines and clears up the position of a 

(20) 6 W. R. Cr. 21 at p. 21; B. L. R. Sup. Vol. App 

11 . 

(21) 78 Ind. Oas. 583; 18 S. L. R. 19; A. 1. R. 
1925 Sind 49. 

(22) 12 A. 129 at p. 137; A. W. N. (1890) 39; 6 Ind. 
Pec. (n. 8.) 831. 


minor who is admitted to the benefits of a 
partnership but who according to ttie 
Indian Law is not a partner. 

The effect of 0. XLVIIIA particularly 
as to the liability of dead partners 
received a judicial interpretation in 
Court of Appeal in England in the case 
of. Ellis V. Wadeson (2). Though tho 
point iuvolved in that case so far as the 
immediate case was concerned was noi 
very important and referred to the forgl 
in which the statement of the defence 
should have been put in, Romer, L. J., in 
delivering the judgment of the Court ob¬ 
served that several other questions which 
had arisen in the course of argument re¬ 
quired to be dealt with as a guide in future 
and has expounded the law on the point 
at pages 718* and 719* as follows:— 

Now consider the question of death. 
Suppose a partner dies before action 
brought, and an action is brought against 
the firm in the firm’s name. The dead 
man is not a party to the action so far as 
his private estate is concerned, for a dead 
man cannot be sued, though the legal 
personal representatives of a dead man 
can be sued in a proper case. In that 
case the action would be an action solely 
against the surviving partners. At Common 

Law, if a creditor sued joint debtors and 
one died, the survivors only could be 
sued. Since the Judicature Act, undo]abt“ 
edly, in the case of a partnership liabili^y» 
the creditor might now join -in one actiqn 
the surviving partners, and the legal per¬ 
sonal representatives of the deceased 
partner, but the latter would have expressly 
to be added as defendants. If the legal 
personal representatives of a deceased 
partner are not added expressly as defend¬ 
ants, and the action is brought against the 
firm in the firm’s name, then judgment 
only be obtained as against the surviving 
partners and be enforced against them and 

against the partnership assets. 

• I have so far dealt with the case pf 
death of a partner before action. Now 
what happens if a partner dies between 
service of writ and the trial of the action 
and judgment? In that case equally the 
dead man’s estate is not bound. Judgment 
can only be obtained against the surviving 
partners and enforced against them ao® 
against the partnership assets. With refet^" 
once to this.,.this is clear—that thepartne^ 
who dies between writ and judgment is 
•Ra^es of (1899) I Q. B.—{fd.] 
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before the Court, and, therefore, judgment 
could not be obtained against the deceased 
partner, nr execution enforced against him 
or ms assets. iSupposing there were two 
partners, both living at the date of writ, 
and both were served, and both died before 
the action came on for trial, no judgment 

could be obtained." 

These observations are not mere obiter 
dicta, and have upto this day served as a 

^ -^^cgiieh Courts. According to 

this decision a decree passed against a firm 
niay not be executed against the legal repre- 
sentative of a deceased partner whether he 
had died before or pending the suit. It is 
a^well recognised rule of construction that 
if a Statute upon w'hich a particular con- 
Btructibn has been put is re-enacted ij:sissi- 
wii 5 vei'bis that construction must be con¬ 
sidered to have the sanction of the Legis¬ 
lature: Mansell v, Reg. (23), and this rule 
applies with greater force when the provi¬ 
sions of an English Statute have been re¬ 
produced by the Indian Legislature. In 
Trimble v. Hill (24), their Lordships of 

the Privy Council have observed as fol¬ 
lows:— 

‘‘fheir Lordships think the Court in the 
Colony might well have taken this decision 
higgle V. Higgs (25), as an authoritative con¬ 
struction of the Statute. It is the judgment 
w the Court of Appeal, by which all the 
Courts in England are bound, until a con¬ 
trary determination has been arrived at by 
the House of Lords. Their Lordships 
think that in Colonies where a like enact¬ 
ment has been passed by the Legislature, 
the Colonial Courts should also govern 
themselves by it.It is of the utmost im¬ 

portance that in all parts of the Empire 
where English Law prevails, the interpre¬ 
tation of that law by the Courts should be 
as nearly as possible the same." 

Reference may also be made to Vasudeva 
Mudaliar v. Srinivasa Pillai ( 26 ) and In re 
Baha YesKuuant Desai [21). Unless, there¬ 
fore, there is a clear intention lo the con¬ 
trary, the Court is bound to give the same 



- , (mi) E.& 13.54; 120r:. n. 20. 

(1880) 5 A. c. 342 at p. 315; 49 L. J. P. 0. 40; 
*2 L. T, 28 W. K. 479. 

.J16) (1877) 2 JCx. D. 422; 46 L. J Ex. 721; 37 L. T. 

2*; 25W.K.777 

..IZO) a 0. W, N. 1005; 4 A. L. J. 625; G C. L. J. 
ZaV h. T. 333; 9 Horn. L. U. 1104; 17 M. L. J. 

30 M. 420; 34 I. A. 166 (P. C.). 

Cas, 614; 13' Bom. L. K. 505; 35 B. 
Wli 12 Or. L. J. 430. 
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effect to 0. XXT, r. 50, Civil Procedure Code 
as O. XLVlII A, r. 8 has in England. 

^HiJivro] IjoloobboA Patel v, Jihagvandas 
Gcrdhandas (1), which is the only decided 
case to the contrary there is no reference 
to the case of EUis\, Wadeson (2). and it is 
doubtful if the attention of their Lordsliips 
of the Bombay High Court was drawn to it. 
The judgmentof his Lordship the Acting 

Chief Justice on this i^oint is very brief and 
is as follows:— 

“l am, however, unable to accept this con¬ 
tention. It really means that in a case 
where the decree is passed against a firm 
the estate of a deceased partner other 
than the partnership assets would practi¬ 
cally remain entirely exempt from the 

liability to satisfy the decretal debt unle.ss, 

of course, the partner has been served with 
a summons of the suit. That is a position 
which dees not appear to me to be just nor 
does it appear to have been contemplated 
by sub-r. (2). I am slow to accept tfte con¬ 
struction suggested on behalf of the appel¬ 
lant which involves such a result. Fur¬ 
ther. I do not think that, on the wording 
of sub-r. ( 2 ) that construction is proper. 
That sub-rule provides that where the 
decree holder claims to be entitled to cause 
the decree to be executed against any per¬ 
son other than such a person as is referred 
to in sub-r. (1), els. (b) and (c), as being a 
partner in the lirm, he may apply to the 
Court which passed the decree for leave to 
execute it. It seems to me that the wording 
of the rule is wide enough to cover the 
case of a deceased partner, and leave could 
be given as against the legal representatives 
of a deceased partner." 

There is no indication in this judgment 
why the Legislature should have intended 
to depart from the English rule which had 
been judicially recognised and if so why 
appropriate words were not used in O. XXI 
r. 50, Civil Procedure Code, to express such 
intention. 

Rule 4 of O. XXX which has been made 
so much of in the arguments before the 
Court has also not been referred to or reli¬ 
ed on in this judgment. I have already 
dealt with the meaning to be attached to 
this rule, and I have attempted to show that 
this rule has not the effect of making the 
legal representative of a dead partner ipso 
-focto a party to the suit. On the contrary 
the lule suggests that the legal representa¬ 
tive 18 not a party to the suit though he 
may if he so wishes apply to be made a 
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party. I can find nothing in this rule to 
lead'to the inference that it was enacted 
for the purpose of departing from the 
EngU=ih Law. The only object, which ap¬ 
peals to me as the probable object with 
which this rale whs enacted^ was to make 
the proced'ire under 0. XXX conform to 
that in England except with regard to 
partners living outside the jurisdiction of 
the British Courts, and to remove any 
doubts or dilTiculties which had arisen and 
may arise in consequence of the interpre¬ 
tation put upon s. 45, Indian Contract Act. 
The rule commences with the words “not¬ 
withstanding anything contained in s. 45 

of tbs Indian Contract Act.“ Though 

under a. 253, Indian Contract Act, a partner 
may recover a debt due to the tirm and give 
a valid discharge for it, at least one High 
Court had held that in view of s. 45, Indian 
Contract Act, not only all the living part¬ 
ners in the hrin but also the legal repre¬ 
sentative of a deceased partner should join 
in a suit for recovery of the debt due to 
the firm and all the High Courts had fur¬ 
ther unanimously held that though a suit 
ma}’, in the first instance, be instituted by 
the partners living at the date of the suit 
alone, the legal representative of any part¬ 
ner who died pending the suit was, how¬ 
ever, necessary party to the suit. 

The same objection or difficulty was like¬ 
ly to arise in a suit filed on behalf of the 
firm. If it was a suit on behalf of the 
partners of the firm, it was open to argu¬ 
ment that the legal representatives of at 
least all such partners who had died pend¬ 
ing the suit should be made parties to it. 
In like manner though a partner of a dis¬ 
solved firm has the right to apply partner¬ 
ship funds on payment of the debts of the 
firm, if in a suit against the firm, the living 
partners whether known or unknown are 
deemed to be parties to the suit. The same 
difficulty might have been raised as to the 
joinder of the legal representative of a 
partner who died pending the suit in order 
to render the partnership property liable 
for the debt, and had to be prevented. And 
r. 4, in my opinion, goes no further than to 
declare that the legal representative of a 
dead partner is not a necessary party to the 
suit provided, of course, the parties are 
otherwise properly represented. 

In this connection an argument was 
advanced at the Bar and which I should 
have referred to earlier and that is this: 

that sub-r, (2) of r. 4 throws an obligation 


on a legal representative to apply to be 
made a party to the suit if such legal re- 
presentaiive wishes to protect his interests, 
and that if he fails to do so, he may be 
proceeded with in execution. This again is, 
in my opinion doing violence to the langu¬ 
age used. It is the plaintiff who comes to 
Court for relief and the obligation is ou 
him to see that proper persons are on the 
record as defendants. Any option given to 
a legal representative to apply to be made 
a party to the suit cannot shift this obliga¬ 
tion from the shoulders of the plaintiffs to 
those of the defendant, and more so, when 
the defendant is not the person primarily 
liable but one wffio may not know either 
about the liability or of the suit to enforce 
it. If the plaintiff is content with enforcmg 
the decretal claim against the partnership 
property or against living partners, he neea 
not join the legal representative of a deceas¬ 
ed partner. If, on the other hand, he con¬ 
siders that he may not be able to realize 
the decretal amount by either means, he 
has the machinery given to him under 
O. XXX, r. 1, Civil Procedure Code, to call 
for the names of the partners and if so 
advised to join the legal representative or a 
partner who may have died before or pend¬ 
ing suit. If belies on his oars he has to 

thank himself. , 

With all respect I see no reason 
words used by the Legislature in 0. XX-h 
r. 50, should not according to the well re¬ 
cognised canon of construction emphasized 
in the leading case of the Bank of Engl^^!^ 
V. Vagliano (28) receive in this case their 
natural meaning, and more so, when sucn 
meaning is consistent with that put 
similar provisions of English Statute oy 
the Court of Appeal in England long before 
they were adopted by the Indian Legist*' 

ture. - 

For these reasons I respectfully disagre 
with the view that the legal represent^iv 

of a deceased partner who was not made 
party to the suit may he proceeded 
under O. XXI, r. 50, Civil Procedure Code. 
Lobo, A. J. C.-I agree with the dw 

seating judgment just pronounced oy / 
learned brother Rupchand. The 
on which I do so are elaborated in my 

senting judgment in Revision AppucaU 

No. 98 of 1924 which has occasioned tow 
reference to the Full Bench. To wna 
have there said, I do not think ^ 

(28) (1891) A. 0. 107; 60 L. J. Q. B. 145; 64 L 
353; 39 W. R. 657; 55 J. P. 676. 
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usefully add. With the greatest respect 
for my learned brothers Tyahji and Barlee 
whose judgments I have carefully read I 
am unable to agree with their conclusions. 
It seems to me that these coDclusions in¬ 
volve an interpretation of the plain langu¬ 
age of 0. XXI, r. 50 and 0. XXX r. 1. Civil 
Procedure Code, unwarranted by the re¬ 
cognised canons of construction. 

2. K, Older accordingly. 




OUDH CHIEF COURT. 

Rrxt Appeals Nos. 40 and 41 of 1925. 

December 10, 1925. 

Present;—Mr. Justice Hasan and 
Mr. Jusliee Misra. 

Musimmat THAKURA— Plaintiff— 

Appellant 

versus 

Musammat GOVINDA and others— 

Defendants Noa. 1 to 3—Respondents. 

V. r. Land Revenue Act {III of WOJ), s$. 10, 1,1, 
42, 44 —Annttal Register, entries in, 7iot conclusiie 
evidence. 

Under s. 44 of the U. P. Land Revenue Act 
entries in Annual Registers arc to be presumed to be 
true 6nly until the contrary is proved, although ‘de¬ 
cisions’ in disputed cases falling under ss. 40, 41 and 
42 institute conclusive evidence in respect of the 
subject-matter in dispute in proceedings in Revenue 
Courts, [p. 224, col. l.J 

Rent appeals from the decree of the 
Fourth Additional District Judge, Luck¬ 
now. 

Haidar Husain^ AU Zaheer and 
Daya Kishen Seth, for the Appellant. 

Mr. Khaliq-uz zamaii lot Mr.M.Waum^ 
for the Respondents. 

JUDGMENT*—These are the plaintiff’s 
appeals in the suit whicli she brought for a 
fhare of the profile cf an estate under cl. 15 
of e. 108 of the Oudh Rent Act, 1886. The 
suit was dismissed by the first Court and on 
appeal by the plaintiff the decree of the first 
Court was confirmed. These are the second 
appeals fiom the decree of the Fourth Addi¬ 
tional District Judge of Lucknow, dated the 
l4th of March, 1925, The estate consisted 
of a certain fractional share in 5 villages in 
Pargana Siddhour and similar share in 
Other 5 villages in Pargana tiatrikh in the 
District of Barabanki. One suit related to 
the recovery of profits of the share in the 
first mentioned 5 villages and the second 
fiuit of the share in the latter 5 villages. 
The entire estate originally belonged to one 
Bajrang Singh. Bajrang Sing died many 
ago, He had four sons Pirthipal Singb^ 


Sarabjit Smgb, Chaadra Mohan Singh and 
bant Bakhsh bingh. It is found I v the 
lower Appellate Court, and the finding is 
accepted m appeal before us, that the four 
brothers costituted a joint Hindu family • 
consequently the estate vvas joint family es¬ 
tate of the fourbrofhers. Pirthipal Singh died 
first of all Then died his brother Sarabjit 
bingh. After Sarabjit Singh died Chandra 
Mohan Singh and last of all died Sant 
Bakhsh bmgh. Pirthipal Singh had a son 
bheopal Singh, who died in infancy. On the 
death of Sheopal Singh l/iCth share of the 
estate was entered in the name of Musammat 
Govinda (who is defendant No. 1 in the two 
suits) mother of Sheopal Singh, in the 

Revenue Records. WhenSarabjitSingh died 
ihenameol Musammat Thakura, widow of 
Sarabjit Singh, was entered in the Revenue 
Records in respect of a similar share in the 
estate. Musammat Thakura is the plaintiiT- 
appelknt m both these appeals. When 
Chandra Mohan Singh died, his widow 
Musammat Ram Kali who is now defendant 
No. 2 obtained entry of her name in respect 
of another 1/lGth share in the estate 
Musammat Bhagwan Dei, defendant No s’ 
18 the vidow of Sant Bakhsh Singh. Her 
name was similarly entered in the Revenue 
Records on the death of her husband Sant 
Bakhsh Singh. Sant Bakhsh Singh left a 
son. Ram Singh, who is still alive, and is a 
minor but not a party to the suits out of 
which these appeals arise. 

The plaiotia Musammat Thakura, claimed 
title to the l/16th share in the whole estate 
on the ground that that share was owned 
by her in the character of an heir to her 
husband. The defence was that the plaint¬ 
iff held DO share whatsoever for the reason 
that Sarabjit Singh, husband of the 
plaintiff was a member of the joint family 
consisting of his brothers and that the 
estate in its entirety now vests in the last 
survivor member Ham Singh, son of Sant 
Bakhsh Singh. 

As already observed the Courts below 
have upheld the plea in defence and 
discnisi^cl !n6 pl&intiil s suit. Tli© 
ment in second appeal is two-fold 

(1) that the entry of the plaintiff’s name 

in the Record of Rights of the villages is 

conclusive proof of her status of a co-sharer 
in the estate, 

(2) that in any event the said entry should 
be taken to have been made in recognition 
of her right of maintenance out of the 
family estate. 
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As to the first line of argument it is 
en jugh to refer to the provisions of s -ii of 
the United Provinces Land Revenue Act, 
lyuL That section is as follows : — 

"All entries in the annual registers made 
under sub-s. (3), of s. 33 shall be presum¬ 
ed to be true until the contrary is proved, 
and subject to the provisions of sub s. 
(3) of s. 40, all decisions under ss. 40, 4L and 
42 shall be binding on all Revenue Courts 
in respect of the subject-matter of the 
dispute ; but no such entry or decision shall 
affect the right of any person to claim and 
establish in the Civil Court any interest in 
land which requires to be recorded in 
the registers prescribed by els. (a) to {d) 
of 8. 32;‘ 

So far as the entries in the Annual Regis¬ 
ters are concerned they shall be presumed 
to be true until the contrary is proved. In 
this case the contrary has been proved. The 
Court of first appeal has found that the 
entry of the plaint.ff’s name in place of her 
husband’s in the Revenue Records was made 
by way of consolation and not in virtue of 
any title to her husband’s estate. Under 
the same provisions only ‘decisions’ in dis¬ 
puted cases falling under ss. 40, 41 and 42 
constitute conclusive evidence in respect of 
the subject matter of the dispute in pro¬ 
ceedings in the Revenue Courts. There is no 
evidence on the record to show that there 
was any ‘decision’ under s. 40, that being 
the section which would have been appli¬ 
cable to the case. 

As regards the second line of argument 
it appfears that it was advanced before the 
lower Appellate Court also. That Court 
rejected it on the ground that " the plaintiff 
has not based her suit on her right of 
maintenance and the pleadings are silent 
on this point. In this suit it was not 
proper to decide the question of mainte¬ 
nance for which there was no prayer.” It 
seemp to us that the ground on which the 
lower Appellate Court rests in respect of 
this matter is sound but apart from that 
there is no evidence on the record to prove 
the fact that the entry of the plaintiff's 
name in place of her husband’s was made 
bn the basis of title to maintenance. 

For these reasons we dismiss both the 
appeals with costs. 

A N. A. Appeals dismissed. 


BaDARAVEDA VENKiTARAJD [100 1. C. 192?] 

MADRAS HIGH COURT. 

Seco.vd Civil Appeal No. 1501 of 1;j23. 

September 27, 1926. 

Present: —Mr. Justice Devadoss. 

DALLA LAKSHMINARASARAJU 

AND OlHERS—DaFEKDANTS—ApPELLiNTS 

V^TSXiS 

BADARAVEDA VENKATARAJU- 
Plain'tiff—Respondent. 

Costs—Siiccessful party, when can be refused cost’i-^ 
P'alse evidence, production of, effect of. 

A successful party cannot be refused costs merely 
on (lie ground that some of the evidence produced 
by it is false. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Kistna 
at Ellore, in A. S. No. 139 of 1922, presented 
against the decree of the Court of the Addi¬ 
tional District Muneif, Ellore, in 0. S. 
No. m of 1921, (0. S No. 7b3 of 1920 on the 
file of the Court of the Principal District 
Munsif, Ellore ) 

Air. B. Satyanarayana, for the Appel¬ 
lants. 

Rlr. A. Satyanarayana^ for the Respond¬ 
ent. 

JUDGMENT.— The only point in this 

second appeal is whether the District Munfii 

was justified in disallowing costs to the ap¬ 
pellants. The appellants succeeded before 
the District Munsif who refused them costs 
on the ground that there was hard-swearing 
on both sides. He does not in the course 
of his judgment state whether the case was 
unnecessarily protracted by the appellants 
adducing irrelevant or false evidence. lo 
para. 18 he says :— 

‘‘It is likely that they would have been 
reaching the Punta S. F. Nos. 153 and 155 
passing over S. F. Nos. 156 and 157 and 
taking their carls and cattle thereby.” 

He does not say that the evidence is 
false. In cases of this kind it is not proper 
to disallow costs to the successful party' on 
the ground that some evidence adduced by 
that party is false. If the time of the Cotlrt 
is wasted by false or unnecessary evidence, 
the Court would be j ustified in refusing costs 
to the successful party. .The reason given by 
the District Munsif for disallowing costff iS 
not a satisfactory one. I, therefore, set asid® 
his decree as re^:ard 9 costs and allow this 
appeal with costs throughout. 

V. N. V. Decree set aside. 
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, LAHORE HIGH COURT, 

'criminal Revision Casb No. 1G80 of 1925. 

January 21, la27. 

Pre5erti:-SirShadi Lai, Kx, Chief 

Justice. 

EMPEROR— Petitioner 

vei'sus 

RAHMAT KHAN— Accused — 

. , . Respondent. 

Crimmal Procedure Code (Act V of 180S), s. S02 

■ of-^Opnce under s. Penal Code, whether 
i-covered by the section. 

• ■ The offence under 8.409 of the Penal .Code is be¬ 
yond the purview of s. 552 of the Criminal Procedure 

. ^ Magistrate, therefore, acts without jiiris- 

' OiCtion m releasing a person convicted of that offence 
■' on probation of good conduct. 

V' Case reported by the District Magistrate, 
'Gujrat. with his No. 1606, dated the «th 

c November, 1926. , 

* 

REPORT, —The facts of the case are as 
^ follows:—. 

itx. this case oae Rahmat, the accused, 

, whoj being a village school-master at 
.Panjan Kasana was also working as Branch 
^.Sub-Postmaster there, has been sent up 
^der 3. 409; Indian Penal Code, by the 
f,Kharlan Police. It is alleged by Ch- Nawab 
; Din, Inspector of Post Offices (P. W. No. 1), 
^hat on IZtb April,. 1926, he inspected the 
Branch Sub-Post-Office of the accused and 

■ Aoticed that the accused had embezzled 
; Bom,e money which he had received as 
, money-order and had not delivered it to 
1 . the addressees, that the accused was then 

• dQpartmentaUy charged by him and the case 

made over to the Police. The state- 
, ments.of Postal Inspector Ch. Nawab Din 
/ (P- W. No. 1), Babu Abdul Aziz, Sub-Post- 
Master, Kharian, (P. W. No. 3), and Sultan 
Sub-Inspector ol. Zemindara Banks, 

, (P. W. No, 4) prove that the accused embez- 
j,zled Be 50 m January 1926 and again 

i "3. 12-2-0 in March 1926 which amounts he 
’’i nad. ,received in iia official capacity on 
j, Recount of money-orders, but which he did 
i;pot deliver and misappropriated.. The 
..^accused confessed Ws guilt and apologized 
v^and has no defence^ . 

Tjie accused on conviction by S. Muham¬ 
mad Shah exercising the powers of a Magis- 
of the First Class in the Giijrat 
District was convicted by order dated 
July, 1926, under 8. 409, Indian Penal 
Odde', and was ordered under s. 562, Criminal 
Procedure Code, to be released on entering ; 
mto a bond of Rs. 500 with one surety in the - 

•Maa amount for a period of oae year under- 

W 


taking to appear in Court [and to receive 
the sentence whenever called upon durin" 
this time and in the meantime to keep the 
peace and be of good behaviour. 

Grounds ( 1 ). lhat the sentence passed 
by the Magistrate, under the circumstances 
of the case, is altogether inadequate. 

2. The statement of Ch.Nawab Din (P. W 

No. 1), Inspector of Post Offices, clearly 
proves that the accused is a man of de¬ 
praved character’and that he does not 
deserve any leniency and that he should 
not have been given the benefit of the 

provisions of s. 562, Criminal Procedure 
Code. 

3. The case against the accused was prov¬ 
ed to the hilt and that he could not help 
making confession in the Court of the 
Magistrate. 

4. That the offence is a serious one against 
the public security and requires a deter¬ 
rent sentence. 

5. Though the accused is under 21 years 
of age. but as the offence is punishable with 
transportation or 10 years of imprisonment, 

It 18 doubtful whether the accused can be 

legally given the benefit of s. 562, Criminal 
Procedure Code. 

6. It is requested that the sentence passed 
against the accused by the Magistrate may 
be altered and it may be enhanced. 

Mr. S. R. Laul, for the Respondent, 

ORDER.— The convict, who was a 
Branch Sub-Postmaster, has been found 
guilty of having committed criminal breach 
of trust in respect of two sums of money 
Rs. 50 in January, 1926, and Rs. 12-2-0 in 
March 19^6; but has been released on pro¬ 
bation of good conduct under s. 562 
Criminal Procedure Code. Now, s. 409* 
Indian Penal Code, punishes an offence of 
a criminal breach of trust by a public 
servant with transportation for life or im¬ 
prisonment, etc.; and there can be no doubt 
that this offence does not come within the 
purview of s. 562, Criminal Procedure Code 
It 18 provided by that section that, when 
any person under 21 years of age or any 
woman is convicted of an offence not punish¬ 
able with death or transportation for life 
the offender may be released on eiecutine 
a security bond. Now. the offender in the 
present case is certainly under 21 years of 
age, but the offence committed by him is 
punishable with transportation for life. 

The trial Magistrate had, therefore, no 
jurisdiction tp-pass an order under s. 5o2, 
pnmiaal Procedure Code. I must, there* 
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fore, set aside the order of the Magistrate 
releasing the convict under s. 562, Criminal 
Procedure Code. 

As regards punishment, I have taken into 
consideration the youth of the offender, but 
I cannot overlook the fact that he has been 
guilty of a serious offence in respect of 
property which was entrusted to him in the 
capacity of' a public servant. Having 
regard to all the circumstances I sentence 
the convict to suffer rigorous imprisonment 
for one year. 

R u Accused convicted. 


LAHORE HIGH COURT, 

Criminal Appeal No. 1193 of 1926. 

January 14, 1927. 

Present: —Mr. Justice Agha Haidar and 

Mr. Justice Harrison. 

SHERA— Acccskd—Appellant 

v^tsus 

EMPEROR— Respondent. 

Penal Code (Act XLV of ISOO), s. 302 — Murder — 
Motive, inadequacy of, effect of. ' 

Where the evidence of the accused having committed 
the offence of murder is clear it is immaterial whether 
- the motive alleged for the offence is or is not adequate. 

i 

Criminal appeal from the order of the Ses¬ 
sions Judge. Rawalpindi, dated the luth - 
October, 1926. 

Mr. Amar Nath C/iona, for the Appel- 
. lant. 

• Mr. C. H. Carden Noad, Government Ad¬ 
vocate, for the Respondent, 

JUDGMENT. —Shera sweeperhas been 
found guilty of having murdered his 
wife Musammat Barkate by stabbing her 
with a knife on the night of the 2ad July, 
1926. 

The facts are that several temporary 
houses ha<l sprung up near a kiln at Rawal- 
pendi, in which the brickmakers, who are 
sweepers, lived as did also two Munshis 
Rajwali and Babu Des Raj. On the night 
of the 2nd July cries were heard from the 
part of the quarters occupied by this man 
Shera and his wife. Various persons, Shadi 
the brother of the woman, Musammat 
Kamon her mother, Musammat Rakhi her 
sister, Nathu and Abdullah and Jiwan and 
Sohna all ran up. They found the woman 
lying on her charpoy with her intestines 
protruding and grievously wounded in the 
etom^ich,- Her husband Shera was standing 
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by with a knife in his hand and admitted 
having stabbed his wife. The woman lived 
long enough to go to the Hospital and there 
to.make a dying declaration, inwhiebshe 
stated that her husband had stabbed her 
and that the cause of the quarrel was a 
dispute regarding the return of her step¬ 
daughter to her husband. The facts are not 
seriously questioned and all that Counsel 
has urged before us is that the story told 
by the accused must be true, namely, that 
he woke up to find a man, whom he recog¬ 
nised as Khushia, near his wife’s bed and 
this so enraged him that when Khushia ran 
away he killed his wife. This story which 
was told in the Committing Magistrate’s 
Court is supported by the evidence of one 
witness, a relation, named, Abdullah, P. W- 
No. 7. None of the other witnesses, of 
whom most are relations, support it. It is 
also urged that the motive was inadequate. 
It appears to us that it is wholly immaterial 
whether the motive was or was not adequate, 
for there is no shadow of doubt that this 
man Shera murdered his wife by stabbing 
her three times, and we see no reason to 
doubt the truth of the woman’s own state¬ 
ment made on her death-bed that the cause 
of the quarrel was the return of h6r step¬ 
daughter. Counsel has also urged that 
there must have been grave and sudden 
provocation because an ordinary house-hold 
knife was used and not some moire deadly 
implement. This does not impress us at 
all. Finally it is Urged that there is a 
difference in the version given of the exact 
date, on which the step-daughter had 
turned to her husband. We find it proved 
beyond all shadow of doubt that this man 
Shera murdered his wife by stabbing 
the abdomen and that he has wholly failed 

to prove that there was any provocation of 

any sort. We find that though he was 
doubtless annoyed with his wife because 
she opposed him in the matter of the send¬ 
ing of the daughter to her husband, there 

was no shadow of justification for his con- 
■ duct. 

We dismiss the appeal and confirm to® 
sentence of death. 

z. K. Appeal dismissed* 
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ABbtL RAHMAN 


PRIVY COUNCIL. 

Appeal from the Rangoon High Court. 

December 14, 19l^G. 

Presenf;—Lord Phillimore, Lord Sinha. 
Lord Blanesburgh, Lord Salvesea and 

Sir John Wallis. 

V, M. ABDUL RAHMAN— Accused— 

Appellant 

versus 

EMPEROR —Respondent. 

Privy Council-^Criminal appeal, when entertained 

SoO, 361, 535, 537 —CoinpIainJ —Cognizance of offence 
not mentioned in complaint—Procedure—Deposition 
vnUrpretation and reading of—Procedure—Irreau- 
larxty. , ^ 

Privy Council will not review or interfere with 
the course of criminal proceedings, unless it is shown 
mat, Dj a disregard of the forms of legal process, or 
by some violation of the principles of natural justice 
or otherwise, substantial and grave injustice has been 
done. [p. 230, col. 1.] 

No , serious defect in the mode of conducting a 
criminal trial can be justified or cured by the consent 
of the Advocate of the accused, [p. 229, col. 2.] 

Where a Magistrate who takes cognizance of an 
offence on complaint discovers that there is a prima 
facxt case against the accused person which would 
support a charge in respect of an offence not mention¬ 
ed in the complaint, and he frames such charge he 

c^not. be held to have taken cognizance of the latter 
offence ^der cl. (c) of s. 190 of the Criminal Procedure 
Code. The case must still bo treated as being one 
falling within the purview of cl (a) of the section, [p. 
228t col. 2«J 

^ The object of reading over a deposition to a witness 
18 to obtain an accurate record from the witness of 
what he really means to say, and to give him an 
opportunity of correcting the words which the Magis¬ 
trate or his clerk has taken down. It is not to enable 
fte accused or his Advocate to suggest corrections. 
No doubt, the evidence has to be read over in the pre¬ 
sence of the accused or of his Pleader. He is entitled 
to be sure that it has been read over, and that the wit¬ 
ness h4s had an opportunity of correcting the written 
word. But he is not necessarily entitled to the oppor¬ 
tunity of suggesting corrections, [p. 230, cols. 1 & 2 J 

At the same time, it would be a better course if de¬ 
positions other than mere formal ones were read over 
80 that the accused or his Pleader could hear them and 
give their undivided attention to them. Care would, 
of course, have to be taken that no suggestion should 
be conveyed to a witness in the form of a correction 
which would make him alter his evidence, but there 
might be obvious slips to which, under proper safe¬ 
guard, attention might be called by the accused or 
his Pleader, titill it should be remembered that the 
primary object is to fix the witness and to enable 
him to protect himself against inaccuracy in the words 
taken down from his lips. [p. 230, col. 2.] 

The distinction between s. 360 and s. 361 of tlie 
priminal Procedure Code is very marked. Under the 
latter section, if evidence is given in a language not 
^derstood by the accused or hie Pleader, it is to be 
interpreted into their language, while under the 
former section when it is read over, it is to be inter- 

J )reted to the witness in his own language, but there 

for its being interpreted to the accused. 


is no p; 
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Section 3G0 of the Cnminal Procedure Code 

np..'Tl to tjc read over f„ (h<^ 

witness. This provision is not complied willi in terni« 

by oi\ing the witnc.ss an opportunitv of readiir-- Ilie 

deposition over to liimscif and exccp-i in cases u here 

readmgover to the witness would be absuid, ns fur 

shn^Vi K a stone-deaf person. tJic provision 

[P- 2.31, col. 1. 

wlliwi omission to coini)lv strictly 

PrulJ s. 3G0 ors. 3GI of the 'Criminal 

Procedure Code unaccompanied bv any proiiablo 
suggestion of _ any failure of justice 
theiebj occa.sioned, is not enough to warrant the 

quashing of a conviction which mav be suppoited bv 

[p" 2 T’coi'ac:oc]e 

Appeal from the j udgment of the High 
Rangoon (Mr. Justice Maung Ba 
and Mr. Justice Doyle), dated the 27th 
August 1925) reported as 94 Ind. Cas 717 
Sir John Simon, K. C., and Mr. Walter 
Frampton, for the Appellant 

Messrs Dunne, K G„and Kenworthy 

Broicn, for the Crown. " 

^ JUDGMENT. 

. Lord Phlllimore.-This appeal which 

18 presented by special leave, arises in the 
following circumstances. One, Mani Iver 
presenpd an insolvency petition in the’ 
High Court of Rangoon against the Firm of 
D.' Cassim & Sons, alleging that the 
firm had allowed the attachment of certain 
immoveable properties to remain undis¬ 
charged for oyer three weeks and had 
thereby committed an act of insolvency 
On hearing of the petition it appeared 
that the orders for the attachment had been 
mad© on the lyth and 2Ist November 1933 
but that the date of execution was the 27t^h’ 
and that within three weeks of the 27th' 
though not within three weeks of tl e 19 b’ 

the attachment had been discharged aud’ 

therefore, there was no act of insolvency’ 
It appeared, however, that in order to 
support the petition, the dates of execution 
of the warrants had been altered from the 

2l8t, respectively 

This being 80 , the Judge dismissed the 
petition and reported the case with a view 
to criminal proceedings, and proceedings 
were taken against Mani Iyer and against 

the present appellant Abdul Rahmanf who 
was alleged to have abetted the forgery in 
order to injure or ruin trade rivals. 

After some mistaken steps thn 
finally came before the Distrm’t Magistrate 

formu?a1pH“tw evidence, 

formulated^two charges against each of the 

accused. The first was to the efiect that 

each of them acting jointly with the otherj 
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inMigated sorrie person unknown to forge 
false dates and serial numbers on the war¬ 
rants ; and the second was that they 
attempted to procure the head process- 
server to alter the dates on the register so 
as to make them correspond with the forged 
dates on the warrant. 

Upon these two charges the District 
Magistrate convicted both the accused; and 
upon the first charge he passed sentence 
on each of two years’ rigorous imprison¬ 
ment. In respect of the second charge he 
passed no sentence. 

Both the accused appealed from these 
convictions and sentences to the High 
Court which affirmed the convictions, but 
reduced the sentences to rigorous im- 
prisonrnent for nine months. From this 
conviction and sentence Abdul Rahman 
has now obtained special leave to appeal to 
His Majesty in Council. 

One objection which is taken on behalf 
of the appellant can be disposed of shortly. 
It takes the form of an attack upon the 
conviction on the second charge, it being 
urged by Counsel that though no sentence 
was passed in respect of this conviction, the 
Judges may have taken it into account in 
estimating the quantum of sentence to be 
passed on the first conviction. 

Inasmuch as the sentence passed in res¬ 
pect of the first conviction was one which 
the conviction by itself would warrant, 
their Lordships desire themselves to be 
understood as not expressing any opinion 
as to the propriety of such a point being 
taken on an appeal to this Board, It is 
now well-established that this Board only 
recommends His Majesty to exercise his 
jurisdiction in appeals in criminal cases 
upon certain very restricted gr ounds. But 
with this reservation their Lordships will 
deal with the point as it has been raised, 
and they are of opinion that it is not a good 
one. 

4 

It arises upon ss. 190 and 191 of the 
Code of Criminal Procedure, which provide 
as follows: — 

“190.—(1) Except as hereinafter pro- 
'vided, any Presidency Magistrate, District 
Magistrate or Sub-Divisional Magistrate, 
and any other Magistrate specially em¬ 
powered in this behalf, may take ci>gnizance 
of any offence— 

(а) upon receiving a complaint of facts 
‘ whiqh constitute such offence ; 

(б) upon a report in writing of such facta 
^ made by any Police-Officer; 


(c) upon information received from any 
:)erson other than a Police Officer, or upon 
lis own knowledge or suspicion, that such 
offence has been committed. . . 

“191. When a Magistrate takes cogniz¬ 
ance of an offence upder sub-s. (1), cl. (c), 
of the preceding section, the accused shall, 
before any evidence is taken, be informed 
that he is entitled to have the case tried 
by another Court, and if the accused, or 
any of the accused, if there be more than 
one, objects to being tried by such Magis¬ 
trate, the case shall, instead of being tried 
by such Magistrate, be committed to the 
Court of Session or transferred to another 
Magistrate.” 

The complaint is that the Magistrate 
did not inform the accused that he was 
entitled to have the case tried by another 
Court, and for this purpose reliance is 
placed upon the case of Emperor v. Chedi 
(1) where a Magistrate when trying the 
owners of certain licensed premises on a 
charge of refusing to admit the Police, 
acquitted the employers and forthwith 
proceeded to try and convict the servant 
without giving him an opportunity of elect¬ 
ing to be tried by another Magistrate. ^ 

But in that case the Magistrate wM 
proceeding under cl. (c) whereas in this 
case he was proceeding under cl. (a), ft 
was not a case in which while trying one 
person, the Magistrate finds occasion to 
formulate a charge against someone el^i 
but a case in which he was taking cogniz- 
ar.ce of an offence after receiving a 
complaint of the facts which constituted 
the offence. He formulated this second 
charge as he formulated the first in conse¬ 
quence of the one complaint. 

In this connection Begu v. Emperor (2; 
is not without importance. 

The second point and the one mainly 
relied upon on behalf of the accused can 
be best stated in his faVour by ^ setting 
out the material parts of an affidavit sworn 
on his behalf by hia clerk Narayan wh^a 

was produced to the Court of Appeal. He 
deposes that he was present on all the 
dates on which witnesses were examined 
before the District Magistrate, Rangoon, 

a) 28 A. 812; A. W. N. (1905) 258; 2 A. L. J. 745; 2 

Cr. L. J. 809. la 

(2) 88 Ind. Cos. 3; 521. A. 191; 2 0. W. N. 447: ^ 
M L. J. 643; 41 C. L. J. 437; 27 Bom. L. R. 707; 3 
h. R. Do Cr.; A. I. R. 1925 P. C. 130; 6 L. 226; 23 A. 
L. J. 636; (1925) M. W. N. 418;26 Cr.L. J.1069; 7 *. 
Ij. j. 324; 30 C. W. N. 581 (P. C.). * 
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“that the procedure adopted by the 
Magistrate ia the. said trial ia relation to 
the reading over of the depositions to the 
witnesses, who did not know English, was 
to hai^d.over the depositions to the inter¬ 
preter, who read over and interpreted the 
sarne to the witnesses, and that while such 

reading over and interpretation was going 

on, the learned District Magistrate went on 

recording the . depositions of other wit¬ 
nesses”; 

“that, in the case, of English-speaking 
Witnesses who ,gave their depositions in 
i^nglish, their depositions were handed 
over to them to read and the said witnesses 
read the depositions to themselves silent- 

ly:/ 

that. in the case of some witnesses, 
who were examined in Burmese and could 
read English, namely, ,Po Shin, Head Clerk, 

Ba Kyaw, the Copyist, and Shwe Htun, 
the process-server, the depositions were 
nanded to them and they read their depo¬ 
sitions to themselves silently 

“that in none of those instances where 

the witnesses read over their depositions 
to themselves silently, the depositions as 

recorded were read over and explained to 
the accused 

“that even in the case of Burmese de^ 
positioi^s, the statements of witnesses were 

ip no time read over and explained to the 
accused;” and 

“ that his master does not know Bur- 

The procedure is regulated by the fol- 
wwing sections of the Code of Criminal 
Procedure. 

"Section 360,—(1) As the evidence of each 
fitness taken under s. 356 or s. 357 is 
completed, it shall be read over to him in 
the presence of the accused, if in attendance, 
9r of his Pleader, if he appears by Pieader, 
and shall, if necessary, he corrected. 

“(2) If the witness denies the correct- 
pess of any part of the evidence, when 
the same is read over to him, the Magis¬ 
trate or Sessions Judge may, instead of 
correcting the evidence, make a memoran- 
dum thereon of the objection made to it 
py the witness, and shall add such remarks 
as^he thinks necessary. 

(3) If the evidence is taken down in 
a language different from that in which it 
has been given and. the witness does not 
understand the language in which it ia 
down, the evidence so taken down 
hall be interpreted to him in the language 
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ia which it was given, or in a language whch 
he understands. 

_ Section 3GI.—( 1 ) Wheneveranv evidence 

13 given in a language not understood by 
the_ accused, and he is present in person, 
It shall bs interpreted to him in open Court 
a language understood by him. 

■j appears by Pleader and the 

than the language of the Court, and not 
understood by the Pleader, it shall beinter- 
preted to such Pleader in that language ’’ 

offis raised by this 

afindayt and the additional grounds of 

appeal on behalf of the accused, the High 

Court required a report from the Dijtrfct 

Magistrate, and it appeared that the course 

taken was adopted in order to save time 

and to meet the wishes of the Counsel for 
tae accused. 

Lordships have thought it right that 
^19 should be stated m exoneration of the 
District Magistrate, and because in apply- 
mg 9 537 of the existing Code of Criminal 
Procedure, the Court is directed to have 
regard to the question whether the objec¬ 
tion could and should have been raised 
at an earlier stage in the proceediacra 

but they wish it to be understood that no 

serious defect in the mode of conductinn- 
a criminal trial can be justified or cured by 

the consent of the Advocate of the accus¬ 
ed. 

Now_ with regard to the objections 
talcen in this amdavit, they are twoi the 
first being that the depositions were read 
over while other stages of the case were 
proceeding, so that the accused and his 
Advocate could not attend to the reading 
over, being occupied with listening to the 
further evidence that was being given, and 
indeed, that they were not so loudly’read 
that the accused or his Advocate could 

hear them, and the second objection beinc^ 

that in some cases the depositions were no't 

readout to the witnesses at all, they "beino* 

left to read them to themselves. ^ 

What is more remarkable about this 
affidavit than its averments are its omis¬ 
sions. 

It does not aver, and as has bsea shown 
it could not aver, that any objection was 
taken by the accused or his Advocate to 

the course pursued. It does not aver that 
the accused suffered any prejudice or that 
there was any correction of the evidence 
which any witness would have made or 

which the accused or his Advocate mi^ht 
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with propriety have suggested, if all the It it not to enable the accused or his Advo- 
depositions had been read out loud to the cate to suggest corrections, 
witnesses and to the accused and where The distinction between s. 360 and s. 361 
necessary, translated. ia very marked. Under the latter septioD, 

It does not suggest that there was any if evidence is given in a language not 
actual or possible failure of justice by understood by the accused or his Pleader, 
reason of the course pursued, and this being it is to be interpreted into their language, 
the case, it would be contrary to the rule while under the former section when it is 


according to which this Board proceeds, 
if their Lordships were to entertain this 
appeal. 

It has, indeed, been submitted by Counsel 
that inasmuch as special leave to appeal 
has been granted, the ordinary rules limit¬ 
ing the exercise of this jurisdiction ceased 
to apply. But this is not so. 

The case of Channing Arnol v. Emperor 
(3) was a case where special leave had 
been given and where notwithstanding 
such leave, their Lordships adopted and 
repeated the language of Lord Watson in 
In re Dillet (4) which was as follows:— 
“The rule has been repeatedly laid down, 
and has been invariably followed, that 
Her Majesty will not review or interfere 
with the course of criminal proceedings, 
unless it is shewn that, by a disregard of 
the forms of legal process, or by some 
violation of the principles of natural j ustice, 
or otherwise, substantial and grave in¬ 
justice has been done.” 

These considerations really dispose of 
the appeal. Inasmuch, however, as ques¬ 
tions have been raised as to the propriety of 
the course pursued at the trial, the duty of 
Indian Courts of Appeal in criminal matters 
and the effect of ss. 535 and 537 of the Code 
of Criminal Procedure upon which there 
has been some difference of opinion in 
India, their Lordships think it desirable 
for the guidance of the Courts that they 
should pronounce their opinion upon these 
points. ^ 

With regard to one objection made on 
behalf of the accused, a careful study of the 
sections will show that the object of read¬ 
ing over the deposition is to obtain an 
accurate record from the witness of wiiat 
he really means to say, and to give him an 
opportunity of correcting the words which 
the Magistrate or his clerk has taken down. 

(3) 23 Tnd. Cas. 661; 41 I. A. 149; 18 O. W. N. 785; 
26 M. L. J. 621; 15 Cr. L. J. 309; 1 L. W. 461; 7 Bur. 
L.. T. 107; (1914) M. W. N. 506; 16 M. L. T. 79; 12 A. L. 
J. 1042; 20 0. L. J. 161; 16 Bom L. R. 544; 8 L B R 
16; 41 O. 1023; (1914) A. C. 644; 83 L. J. P. 0. 299* 
11 L. T. 324; 30 T. L. R. 462 (P. C). 

(4) (1887) 12 A, O. 459; 56 L. T. 615; 36 W. R. 81; 
16 Cox C. C. 241. 


read over, it is to be interpreted to the wit¬ 
ness in his own language, but there is no 
provision for its being interpreted to the 
accused. Thus if the depositions are taken 
down in English, and the language of the 
accused is Hindee and the language of a 
witness is Burmese (as in the present case) 
the depositions will have to be taken by 
getting the witness' answers in Burmese, 
having them interpreted to the Court^ so 
that they may be taken down in English, 
and further interpreted to the accused so 
that he may understand them in Hindee. 
When, however, the deposition comes to be 
read over, as it will be in English, it will 
be interpreted to the witness in Burmese, 
but not to the accused in Hindee ; and, 
if the accused knew neither English nor 
Burmese, he will be none the wiser. 

No doubt the evidence has to be read 
over in the presence of the accused or of 
his Pleader. He is entitled to be sure that 
it has been read over, and that the witne^ 
has had an opportunity of correcting the 
written word. But he is not necessarily 
entitled to the opportunity of suggesting 
corrections. Their Lordships are of opinion 
that upon the strict construction of the 
sections of the Code there was no violation 
of their provisions in the course taken 
with respect to those witnesses whose do* 
positions were read over to them as already 
described. 

At the same time, their Lordships can¬ 
not but see that it would be a better cours® 
if depositions other than mere formal ones 
were read over so that the accused or h^ 
Pleader could hear them and give they 
undivided attention to them. Care would, 
of course, have to be taken that no sugg^* 
tion should be conveyed to a witjiess in the 
form of a correction which would ^ mak® 
him alter his evidence, but there might b® 
obvious slips to which, under proper 
guard, attention might be called by tb® 
accused or his Pleader. Still it should be 
remembered that the primary object is t® 
fix the witness and to enable him toprot^* 
himself against any inaccuracy in the word® 
taken down from his lips. 
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objection is more serious. 
Section 360 says that the deposition is to 
be re%d over to the witness. This provision 
18 not complied with in terms by giving 
the witness an opportunity of reading it 
over to himself. He may do so in a slovenly 
and imperfect manner. He may not easily 
decipher the handwriting. He may not 
feel the responsibility in the same way 
that he would if it were read over to him. 

doubt, there are cases in which it 
would be more likely that accuracy would 
be obtained if the witness read over the 
deposition to himself, as for instance if the 
pronunciation of the'Magistrate or of the 
tatarpreter in a language not his own, was 
difficult to follow, or if a witness was 
pa^ially deaf. But it is dangerous in cases 
of Criminal Law to accept equivalents, and 
except in cases where reading over to the 
witness would be absurd, as, for example 
with a stone-deaf person, the provision 
should be complied with. The course 
adopted in this case seems to be that which 
was Mndemned in the case of Jyotish 
Lfhandra Mukerjee v. Emperor (5), 

Then arises the further question whether 
non-compliance in this respect should 

vitiate a trial, and in this connection their 

Ijordships Ixavo to consider the provisions 
w 88. 535 and 537 of the Code of Criminal 
Procedure, which areas follows:— 

No finding or sentence pro¬ 
nounced or passed shall be deemed invalid 
merely on the ground that no charge was 
framed, unless in the opinion of the Court 
of Appeal or Eevision, a failure of justice 
has in fact been occasioned thereby. 

.i." Appeal or Revision 

thinks that a failure of justice has been 
occasioned by an omission to frame a 
charge, it shall order that a charge be fram¬ 
ed, and that the trial be re-commenced from 
the point immediately after the framing of 
the charge. 

, 537, Subject to the provisions herein¬ 
before contained, no finding, sentence or 
order passed by a Court of competent 
jurisdiction shall be reversed or altered 

underCh XXVII or on appeal or revision 

on account— 

^ (a) of any error, omission or irregularity 
in the complaint, summons, warrant, charge 
proclamation, order, judgment or other pro¬ 
ceedings before or during trial, or in any 






inquiry [or other tproceediags under this 
Code: or 

* * ♦ * 

(c) of the omission to revise any list of 

Jurors or Assessors in accordance with 

8. 324; or 

(d) of any misdirection in any charge to a 
J ury, 

unless such error, omission, irregularity 
or misdirectiou has, in fact, occasioned a 
failure of justice. 

'Explanation —In determining whether 
any error, omission or irregularity inanv 
proceeding under this Code has occasioned 
a failure of justice, the Court shall have 
regard to the fact whether the objection 
could and should have been raised at an 
earlier stage in the proceedings.” 

The passage beginning “unless such 
error does not qualify (dj only but also 
the other letters of the alphabet. 

The legislation on this matter is of long 
standing. Their Lordships have referred 
to ss. 426 and 439 of the Code of 1861* ss. 283 
and 297 of the Code of 1872; and ss. 535 
and 537 in the Codes of 1882 and 1898. 

The variations are not important, the 
chief thing to note being that a rather 
trivial illustration which appeared in the 
Code of 1898 has disappeared from the 
present Code. 

There have been a number of decisions in 
India upon these enabling or curing sections, 
but the only important one which came be¬ 
fore this Board is the case of Subrahmania 
Ayyar v. King-Emperor (6). There the trial 
of a man on charges of extortion in which 
41 criminal acts extending over a period 
of two years were brought against him in 
contravention of a section of the Code 
which provides that a man can only be 
tried for three offences and those committed 
within a period of 12 months, was held bad, 
and the conviction was quashed because 
■the provisions of s. 537 of the then Criminal 
Procedure Code, did not cure it. 

The distinction between that case and 
the present is fairly obvious. The procedure 
adopted was one which the Code positively 
prohibited, and it was possible that it mi"ht 
have worked actual injustice to the acc*us- 
ed. 

The other authorities which have been 
brought to their Lordships notice, are deci¬ 
sions of the High Courts in India. There 

(6) 28 I. A. 257; 25 M. 61; 11 M. L. J’ 233; 3 Bora 
L. R. 510; 5 C. W. N. 866; 2 Weir 271;*8 Sar P C J 
160(P.O.j. ’ 
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is Emperor v. Chedi (1), already quoted on 
which their Lordships offer no comment, 
and several decisions in Calcutta. One of 
the earliest is the case of Sheikh Bazu in 
1867 where it was held by a Full Bench 
of the High Court of Calcutta that there 
had been an error in the action of the 
Magistrate in sending up joint charges 
against persons who took part in the riot 
on opposite sides, but that inasmuch a# 
the accused had had a fair trial notwith¬ 
standing, the conviction should not be set 
aside. 

A more apposite case is that of Jyotish 
CharidraMukerjee Y, Emperor (5) decided 
in 1^?09 already cited. The error in that 
case seems to have been the same as the 
error in the present case; but Jenkins, C. J,, 
delivering the judgment of the Court, said 
that they were able to hold that in the 
special circumstances, the omission was not 
fatal. 

On behalf of the appellant, reliance was 
placed upon two later decisions of the High 
Court of Calcutta, both in the year 1924, 
and both reported in Volume 52 of the 
L L. R. (Calcutta). 


In the first case, that of Hira ImI Ghosh 
V. F^mperor (7) (page 159*), with regard to 
five depositions, it did not appear positively 
that they had been read over to the wit¬ 
nesses, and the matter was left as one of 
inierence; two others had not signed their 
depositions, and the Court held that these 
irregularities could not be cured. It will 
be observed that the irregularity or omis¬ 
sion in that case was graver than the 
irregularity in the case now under appeal 
because in the present case, all the wit¬ 
nesses signed their depositions as having 
either had them read over, or having read 
them over themselves. But even so, , their 
Lordships cannot accept the reasoning 
in that case and they are of opinion that 
though it is regrettable that such an 
irregularity should creep in, and though it 
might be taken into account with other 
elements (if such there were) of objection 
to the satisfactory character of a trial—it 
would not by itself be ground sufficient for 
quashing a conviction. 

If, indeed, it were shown that the omis¬ 
sion did lead or even with probability 
might have led to some material error in 
(7) 83 Ind. Cas. 905: 52 C. 159; 28 C. W. N. 9C8; 
A. I. R. 1924 Cal. 889; 26 Cr. L. J. 201; 41 O. L. J. 

824. __ 
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the depositions not being checked, the case 
would be otherwise. 

The second case before the same Judges ' 
that of Dargahi v. Emperor (8) pagfe 499*^fdl-r' 
lows on the same lines, and the only-further’ 
comment to be made upon it, is that it was 
somewhat doubtful whether any error in' 
fact had been committed, and that the 
learned Judges would rather seem to have 
neglected to use all the means which they 
might have used to enquire into the 
correctness of the facts alleged in objec¬ 
tion to the conviction. 

To sum up, in the view which their Lord¬ 
ships take of the several sections of the 
Code of Criminal Procedure, the bare fact 
of such an omission or irregularity as 
occurred in - the case under appeal, unac¬ 
companied by any probable suggestion of 
any failure of justice having been thereby 
occasioned, is not enough to warrant the 
quashing of a conviction, which, in their 
Lordships' view, may be supported by the 
curative provisions of ss. 535 and 537. 
Their Lordships will humbly advise HiS 
Majesty that this appeal should be dismiss¬ 
ed. 

z. K. Appeal dismissed. 

Solicitors for the Appellant;—Messrs. 
Waterhouse & Co. 

Solicitor for the Crown:—The Indiar 
Office. - 

(8) 88 Ind. Cas. 7.33; 52 C. 499; A. 1. -R.' 1926 Cal. 
831: 2G Cr L.J. 1213. . _ 

♦Pago of 52 C,—Lii’d.l 


LAHORE HIGH COURT. 

Criminal Appeal No. 937 of 1926^ 

January 6, 1927. 

Present: —Mr. Justice Jai Lai. 

LAJJA AND OTHRR8—ACCUSED— 

Appellants 

versiis 

EMPEROR —Respondent. 

Ptnal Code (Act XLV of 1860), ss. 97, n 7 ~-XJnlavf- 
ful assembly—Common object, proof of — Execution^7 
decree—Possession delivered to decree^holder — Judg¬ 
ment-debtor allowed to collect crops—Entry by dterf 
holder—Private defence of property, right of. 

In order to establish the common object of an no- 
lawful assembly it is not necessary to prove that iw 
members actually met and conspired to commit so 
offence: such intention can be irderred from the 
cumstances of the case. In the case of a concerted 
attack by five or more persons upon another it ^ 
a perfectly valid and reasonable inference that 
aU had a common object and were, therefore, membexf 

of an unlawful assembly* j^. 231, cob 2.1 
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in wecutiou of a decree for possession of 
♦K - •* possession is driven to the decree-holder, but 
K IS not actually ejected from the 

itig on the land and he is allowed to collect the crops 
when they mature, the decree-holder is entitled to 
enter upon the land after the crops have been collect- 
ed and If such entry IS resisted by the judgment- 
debtor it cannot be held that the decree-holder was 
ah aggressor and that the judgment-debtor had any 

private defence of property against the action 
01 the decree-holder, [p. 233, coh 2.] 

Criminal appeal from the order of the 
Magistrate, hirst Class, exercising enhanced 
powers under s. 30, Criminal Procedure 
Code, Karnal,, dated the 24th July, 1926. 

. Mr, Duni Chand, for the Appellants. 

Mr. J. C. Chopra^ for the Respondent. 

'JUDGMENT.—Tulla, Lajja, Kallu, 

^^nshi, Raja, Moti and Sadhu appellants 
have been convicted under s. 325 of the 
Indian Penall Code read with s. 149 and 
Mve been sentenced to various terms of 
imprisonment. 

It appears that a suit for possession of 
certain,land instituted by one Jai Ram 
against-Lajja and Tulla was decreed and 
in execution of the decree possession of 
the land was given to decree-holder, but 
as thej udgment-debtors’ crops were stand¬ 
ing on the land they were not actually 
ejected, and were allowed to collect the 
crops. The fact of the possession having 
been given to Jai Ram was proclaimed 
by beat of drum on the spot. After Lajja 
and Tulla had removed their crops Jai 
Ram, who is stated to be an old • man, and 
his two sons Ramji Lai and Karta Ram 
went to plough the land on Slet January, 
1926, and started ploughing it, but Tulla 
apparently objected to their doing so. 
Hearing some altercation between Jai Ram 
and his sons and Tulla the other appel¬ 
lants- armed with lathis arrived on the 
Mene and beat Jai Ram, Ramji Lai and 
Karta Ram. Jai Ram died as a result of 
the injuries received and the other two 
received 29 injuries both simple and 
grievous. The death of Jai Ram was due to 
a fracture of the skull. There is no doubt 
as to the facts stated above. They have 
been sufficiently established by the testi¬ 
mony of disinterested witnesses including 
Mai Dhan, Munshi Ram and Kundan. It 
may be mentioned that Mai Dhan also 
received injuries when attempting to 
separate the parties. 

The learned Counsel for the appellants 
contends that the accused did not form 
members of an unlawful assembly and that 
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they fitted in the exercise of the right of 

"-I' 

cSc=f.r."trcat”'r,t'-rB 

a concerted attack hv ^ 

had been given to Ja? Ram Thif h'°'' 
given to the decree-h(?lripr^"®T#" • 

their actual dispossession thf instead of 
debtors were allowed to ^ean^ 
crops they had no right to - 
session when such crops had W 

It cannot, therefore be sa^d 

in lawful possession when Jai Ram 
his sons went to plough the Ian? “bu? I 

which °eSoh4f‘Ses'Iion“°la 
On the other hand it wa« “ t i® 

Sion that had been givl^ t^ 

holder with permission To the T 

-Appeal dismissed. 


231 


BHPBROB V. 


LAHORE HIGH COURT. 

Criminal Bevision Petition No. 1238 

OF 1926. 

' January 15, 1927. 

Present:—y\.T. Justice Harrison. 

EMPEROR— Petitioner 

versus 

SHER SINGH and another—Accdsed— 

Respondents. 

Criminal Procedure Code (Act V of ISOS), s. 1,39 
(6)—Conviction aifirmed by High Court—Revision- 
Enhancement of sentence, notice as to—Accused, right 
of to question conviction—Penal Code (Act XLV of 
I860) S3. 307, 325— Attempt to murder—Grievous hurt. 

Where a High Court has givcu a finding on appeal 
or in revision as to the guilt of an accused person and 
subsequentlv a notice is served upon that person to 
show cause why his sentence should not be enhanced, 
tie right which he would have, had under s. 439 (fi) 
of the Criminal Procedure Code to re-open the ques¬ 
tion of his guilt had no such finding been given. 
Vanishes because of the inherent incapacity of a Judge' 
of the High Court to re-consider a decision given by 
another Judge, [p. 231, col. 2.] 

I^fTipcTOV X. •lovabhai (1)» followpcK 

Two persons armed with lathis made a sudden attack 
upon a third, beat him to the ground, broke his thigh 
and ulna bone, struck at nine places and continued to 
strike after he had fallen on the ground. Only one 
injury was caused on the head: 

Held, that the accused were guilty of an offence 
under s. 325 of the Penal Code and not of an offence 
under s. 307 of the Code 

Petition, under a. 439 of the Criminal Pro¬ 
cedure Code, 1898, for enhancement of the 
sentences passed upon the respondents by the 
Magistrate, First Class, Gurgaon, dated the 
30th March, 1926, and modified by the Ses¬ 
sions Judge, Hissar, dated the 1st June, 

1926. 

DiwanRam Lai, Assistant Legal Remem¬ 
brancer, for the Petitioner. 

Mr. N. C.Mehra, for the Respondents. 

JUDGMENT. —Sher Singh and Bhup 
Singh sons of Nand Lai were convicted by 
Mr. Khan Chand Janmeja of having at¬ 
tempted to inurder Nanu Ram Lambardar 
and were sentenced to undergo rigorous 
imprisonment for four years and to pay a 
fine of Rs. 200 each. On appeal the con¬ 
victions were changed and shown under 
s. 325 and the sentences of imprisonment 
were reduced to one year in the cases of 
both the accused. From this order an appli¬ 
cation for revision was presented which 
was dismissed by a Judge of this Court. 
Subsequently an application was made by 
the Government Advocate for revision of 
the sentences by enhancement and at the 
opening of the hearing Mr. Ram Lai who 
appears for the Crown, has drawn my at¬ 
tention to a very recent authority, Emperor 
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V. Jorahhai Kishanbhai (1), which Mr. Nih^ 
Chand concedes lays down good law. Thifl 
, is to the effect that where a High Court 
has given a finding on appeal as to the 
guilt of the accused person and subsequent¬ 
ly a notice is served upon that person to 

show cause why his sentence should not be 

enhanced the right which he would have 
had under s. 439 (6) tore-open the question 
of his guilt had no such finding been 
given vanishes because of the inherent 
incapacity of any Judge of a High Court to 
re-consider the decision given by another. 
This principle, it appears to me appliee 
equally to a previous order on revision 
and a previous order on appeal, and I 
follow this authority which dissents from 
the view taken in Mangal Naranv.EmpeTOf 

(2). The only question, therefore, is whether 
the finding of the Sessions Judge 
correct, and whether on that finding the 
sentence is adequate. Counsel has drawn, 
my attention to the fact that the Session® 
Judge is wrong in saying that the assail-- 
ants scrupulously avoided all vital parts 
for there was one contused wound on the 
back of the head of Nanu Ram, and he has 
asked me to find that the facts establish a 
deliberate attempt to murder. ■ . 

The facts are that about half past 
the morning the two accused armed with 
lathis rushed out and made an attack upon 
their enemy Nanu Ram,.beat him to the 
ground, broke his thigh and ulna 
struck him at nine places and continued to 
strike him after he had fallen on tn 
ground. There was only one injury on yi 
head. It is contended by the Counsel I® 
the Crown that had they not been 
rupted they would have put an end ^ th® 
victim. This no man can tell, 
the injuries as a whole I think the tnferen 
drawn by the Sessions Judge is 
that they did not intend to kill him » 
•merely intended to cause him 
injuries. I, therefore, maintain his 

The question of sentence rernains, an 

this, I think, is very inadequate 

is one thing for two men to ^ 

for one to strike the other with 

it is quite another matter for a detem 

ed premeditated attack to be -pt 

two men on one as in this case. J- ^ ^ 

the application for revision presentea 

(1) 97 lad. Cas; 805; 50 B. 781; 28 Bom. h. B, 

A. 1. R. 1926 Bom. 555; 27 Cr. L. J. 1173. 

(2) 87 lad. Caa. 424: 49 B. 450; 27 Bom. X*. 

A. I. R. 1925 Bom. 268; 26 Or. L. J. w-. - - 


[100 I, 0.1927J In re ramindham, 

th.e Crown to the extent of enhancing 
the period of imprisonment to three years. 

I have taken into account the fact that 
substantial fine has been imposed in addi¬ 
tion to the imprisonment. 

z. K. Application accepted. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 47 of 1926. 

(Criminal Revision Petition No. 40 

of 1926.) 

August 2, 1926. 

Present: —Mr. Justice Jackson. 

In re V. RAMANADHAM— Accused — 

Petitioner. 

Factories Act (XII of 2911), ss. 2 (2) (S), 23, 
^Factory' ^premises,' 'precincts', 'employment'—Drying 
yard away from main building, whether factory — 
Sorting ground-nuts by children for decorticating 
them, whether amounts to employment—Offence— 
Manager's liability. 

The word ‘premises' in s. 2 f.3) of the Factories Act 
means the main building and its appurtenances and 
the word ‘precincts’ is intended to include any ad¬ 
junct thereof, [p. 235, col. 2.] 

A factory includes everything, machine, rooms, sheds, 
godowns and yards, if within the premises or pre¬ 
cincts mechanical power is used in aid of any process 
for altering for transport or sale of any article. The 
test is whether] mechanical power is used in aid of a 
manufacturing process used in the premises. If it 
is 80 used in a particular room, the whole premises 
are a factory and not merely the room. 

A drying yard 5 or 6 yards from the wall of the 
building in which machinery for decorticating ground¬ 
nuts is used is part of a factory within the meaning 
of 8. 2 (3) of the Factories Act aud the employment 
of children therein in contravention of the provisions 
of 8. 23 of the Act is an offence, [p. 236, cols. 1 & 2 ] 

The sorting of ground-nuts for use in a ground-nut 
decorticating machine is work connected with the 
article, subject of manufacturing process, within the 
meaning of s. 2 (2) and amounts to employment under 
the Act. [p. 236, col. 2.] 

Law V. Graham (1), distinguished. 

Once it is found that cliildren are employed in a 
factory in contravention of s. 23 of the Fac'tories Act 
the occupier or manager is liable under s. 41 of the 
•Act. It is immaterial who actually pays them their 
wages, [itid.] 

Petition under S3. 435 and 439 of the 
Code of Criminal Procedure, 1896, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Vizianagaram, dated the 5th September, 
1925, in C. C. No. 33 of 1925. 

Mr. G, Lakshmannat for the Petitioner. 

The Public Prosecutor, for the Crown. . 

ORDER •—The petitioner seeks to 


revise the judgment in C. C. No. 33 of 19^5 
oa the file of the Sub-Divisional Magistrate 
Vizianagaram, whereby he has been fined 

Factories Act, 

All Of 1911, for employing children in his 
factory in contravention of a. 23. 

The first ground taken is that’the dyeing 

(probably drying) yard in which the child¬ 
ren were employed does not form part of 
the factory. 

This place is five or six yards from the 
wall of the building, and has no connection 
with machinery or any work incidental to 
tne manufacturing process (D. W No 1) 

__ A factory as defined by s. 2 (3) means 

any premises wherein, or within the nre- 

cincts of which. ’’ Pausing here for a 

moment it may be observed that these terms 

premises or precincts ” are the most com¬ 
prehensive that can be conceived. Premises 
means the main building and its appur¬ 
tenances and lest that should omit any 
part of the establishment, “ precincts” are 
added which mean any adjunct. Therefore 
factory includes everything, machine, rooms’ 
sheds, godowns and yards. If within these 
premises or precincts mechanical power is 
used in aid of any process for altering for 
transport or sale of any article, then these 
premises or precincts are a factory The 
definition does not run—if in any part of 
such premises mechnical power is used then 
such part is a factory. The vital question 
would be, is mechanical power in aid of a 
manufacturing process used in the pre¬ 
mises ? If the answer is yea, in the decor¬ 
ticating room, then the whole premises 
including the yard, are a factory, and not 

merely the decorticating room, as petitioner 
contends. 

In support of this contention Mr. Laksh- 
manna relies upon Law v. Graham (i) where 
it was held that premises occupied by a 
mechanical bottle washer, and used for bot¬ 
tling beer by hand were not a factory. But 
the decision of this case turned upon the 
question whether washing the bottles was 
a manufacturing process. Lord Alverstone 
C. J., conceded that putting beer into 
bottles, might, by a somewhat strained con 
struction of the words, be said to be an 
adopting of the article for sale. But he 
held that the washing of bottles by mechani- 
cal means cannot be fairly called a process 
which is used - in aid of” the boUBng of 

(1) (1901) 2 K. B. 327; 70 L. J. K. B 608- 61 T P 

c» a ^ fa 
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beer. To put tbe present case on all fours 
with* Ltiwy. Graham il) one must postu¬ 
late premises wherein the children put 
eround-nutsinto bags, and somewhere on 
those premises is a machine for washing 
the bags and no other machinery for any 
other purpose, then such premises will not 
be a factory, for the reason that the machi¬ 
nery is not in aid of a manufacturing pro¬ 
cess not for the reason that the machinery 
is in some other portion of the premises. 
But if in the premises there is machinery 
admittedly in aid of the process, then the 
premises would be a 

In PattTson v. Hunt (2) the premises con- 
aiRtf^d of two rooms separated by a closed 
door In one room several girls sorted 
raes'by hand and in the other room a 
mechanical shaker for cleaning the rags was 
occasionally used for some of the rags. 
Ijord Alverstone held that the process in 
question, sorting rags for sale, not 

adopting for sale. This ruling would help 
the petitioner if the process in his factory 
were confined to sorting ground-nuts, a 
portion of which was occasionally cleaned 
by a mechanical shaker. But the fact that 
a mechanical decorticator is used on the 
premises carries the present case beyond 
the scope of Paterson v. Hunt (2). Darling, 
J. puts the point succinctly: “1 cannot 
come to the conclusion that there was here 
any manufacturing process whatever...” 
“here,” of course, referring to the whole 
premises, and not to that portion of the 
premises occupied solely by manual 
workers. In the present case it cannot 
possibly be said that there is no manu¬ 
facturing process whatever on the premises. 

Part of the premises used solely for some 
purpose other than the manufacturing 
process carried on in the factory, may, 
under s. 149 of the English Factory and 
Workshops Act, Edward VII, Ch. 22. con¬ 
stitute a separate factory, or be excluded 
from the operation of the Act; Halsbury's 
Laws of England. Vol. XIV. pages 443, 444; 

-but these circumstances do not assist the 
interpretation of the Indian Act. On the 
first ground I hold that the drying yard 
does form part of the factory. 

It is next urged that there was no employ¬ 
ment of children in the factory as contem¬ 
plated by the Act. Under s. 46 if a child 
is found in any part in which children are 
employed and in which work incidental to 

(2) (1909) 101 L. T. 571; 7 3. J. P. 496. 


any manufacturing process is being carried 
on he shall be deemed to be employed m > 
the factory until the contrary is proved.i 
Under s. 2 (2) a person who works in a 
factory in any kind of work incidental to 
the manufacturing process or connected 
with the article subject of the manufactur¬ 
ing process, shall be deemed to be employed 
therein. 

The question then arises whether sorting 
ground-nuts can be said to be incidental 
to the process or connected with the article 
subject of the process. The article subject 
of the decorticating process being ground¬ 
nut, it must be held that sorting tfiat 
article, is work connected with the article 
subject of the manufacturing process. No 
doubt mere sorting was held to be no 
manufacturing process in the case of rags 
[Paterson v. Hunt (2;], but then the rags were 
not subject of any manufacturing process 
on the premises. They were simply collect¬ 
ed, and the only mechanical process, which 
brought the case as their Lordships ol^rv- 
ed near the line, .was the intermittent 
use of the shaker for some of the rags. The 
regular use of the decorticator for all the 
ground-nuts leaves no room for doubt that 
the article has been subject of manufactur¬ 


ing process. 

It must be held, therefore, that thechiia- 
ren were employed within the mischief of 


t 

Once it is found that the children were 
employed in the factory it is immaterial 
who actually paid them their wages, th® 
occupier or manager is liable under s. 41. 

No other ground was raised, and there^ 
no reason to revise the judgment of the 
lower Court. 

The petition is dismissed. ^ 

V. N.v. Petition dismissed. 


A. N. A. 


RANGOON HIGH COURT. 

Criminal Appeal No. 1179 op 1921). 

September 2, 1926. 

Present: —Mr. Justice Chari. 

M. RAMANATHAN— Accused—ApplioaNI; 


verstis 

EMPEROR— Respondent. . 

Penal Code UctXLVofl 860 ).s,^ 98 —Hin<^J^^ 
— Maj'riage among sub-castes, legality of — 
relating to marriage—Necestity of strict prQOj J 

marriage. . . i ; . n es- 

In proving an offence in which marriage ^ 

sential ingredient it is necessary that the 
marriage must be strictly proved, [p. 237, wl» Ifd 


1100 I. 0, 1927J) feAUANATHAN 

, It is cioubtful wliether there could be a valid mar 
riap under Hindu Law between an Oriya male and 
lelegu female, (p. 237, col. 2.] 

Appeal from the order of the Fifth Addi¬ 
tional xMagistrate’s Court, Rangoon, in Cri¬ 
minal Regular Trial No. 547 of 19:'5. 

Mr. Vakharia, for the Appellant. 

1 JUDGMENT.—The complainant R. K. 
Bshara, an Oriya Llindu of the Sudra caste 
filed a t?omplaint against Ramanathan, the 
accused, charging him with enticing away 
his legally married wife with intent that 
ehe may have illicit intercourse with him, 
an offencs punishable under s. 498 of the 
Indian Penal Code. The Trial Magistrate 
found the accused guilty, and convicted 
and sentenced him to 3 months' rigorous 
imprisonment and to pay a fine of Rs. 300 
or in default to suffer 3 months' further 
figorous imprisonment. 

The accused appeals to this Court and 
it is argued hy the learned Advocate on 
his behalf that ( 1 ) no valid marriage 
was possible between the complainant and 
Satyanarayana who is alleged to have been 
liia wife; ( 2 ) no marriage has been prov- 
ed ; (3) there has been no enticement in 
the Indian Penal Code. 

The first point to consider is whether 
there could be a valid marriage between 
an Oriya Sudra and a Telegu woman pre¬ 
sumably also of the Sudra caste. In the 
earlier rulings of the Indian High Courts 
it was held that marriages between per¬ 
sons belonging to the different sub divi¬ 
sions of the same caste is illegal unless 
sanctioned by custom. A different view 
was taken in the later rulings, and it has 
been held that there is nothing in the 
-Hindu, Shastras to prohibit such a mar- 
liage. ^ Upoma Kuchain v. Bholaram Dkubi 
(1) . and Makantava Irrappa v. Gangava 
Malappa (2). In all these cases, however, 
.the persons belonging to the different sub- 
c.divisions spoke the same language and 
.yere residents of the same Province. In 
the present case the complainant is an 
Oriya speaking alanguage which is a branch 
of.,the. Bengali, while the girl Katyanara- 
yan^ is a Telegu speaking a Dravidian 
dapguage.. Whether a marriage between 
’theee two people is legal or illegal it is so 

and unheard of that the evidence 
• relating'tp the marriage has to be scruti- 
with more than usual care. In all 

13 Ind. Jur. 108;,7 Ind. Deo. (■». s.) 

' (8)'-3Iud..OM. 98B; 33- Bi€93; 11 Bom,- L,.R. 832 , 


c. EMPfiROfi. 
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my experience I have never heard of such 
^ having taken place. 

Ihe evidence as to the marriage is that 
of the complainant himself. He eav.s that 
he was married according to the‘Hindu 
rites and customs, whatever that may 
mean. The second witness ia the girl's 
mother. She admits that she has been 
Jiving With the complainant ever since the 
marriage of her daughter. She has been 
in a sense dependent on him. Her evi¬ 
dence does not carry the case much further. 
Ihe complainant says that a man by the 
name of Molaram Dass was the Oriya priest 
who officiated at the ceremony. In this 
peculiar marriage a noticeable feature is 
that priests belonging to the Oriya caste 
and priests belonging to the Telegu caste 
are alleged to have officiated. The person 
who was ^ actually called, however, is an 
entirely different man by the name of 

Bhola Nath Panda who did not himself 
omeiate at the marriage, but whose brother 

Panda is alleged to have 
officiated. The other two witnesses Bhatta- 
charje 6 and Misra aie merely to show 
that such marriages are possible. The 
adoptive father of the girl says that he 
does not know of any such marriage, as 
^e complainant alleges having taken place. 
He would, undoubtedly, have known of 
such a marriage, if it had taken jJIace. 

. proving an offence in which marriage 
18 an, essential ingredient, it is necessary 
that the fact of the marriage must be strict¬ 
ly proved. In this case the probabilities 
are entirely against there having been any 
valid marriage between the parties. The 
complainant admits that he had two, if not 
three, other Telegu women as his mis¬ 
tresses before he took Satyanarayana. He 
IS an Oriya Hindu and has got an Oriya 
wife in his own country. It is also proved 
that before Satyanarayana came to the 
complainant she passed through the hands 
of one Chelleya. In these circumstances 
when It would have been the easiest thing 
possible for the complainant to obtain this 
woman as a mistress, it is inconceivable 
that he would have gone out of his way 
to perform a ceremony of marriage and 
make her his legal wife with the probabil- 
ity and almost the certainty of her beinir 
discarded from the caste in his own coun¬ 
try and by his own pepple. 

la these circumstances I have no hesi¬ 
tation in holding that a valid and- legal 
marnage has not taken place,'' and that 

-1 



dbvararakonda lakshminarasimhAm r. nalluri bappaKNA. [lOO I. d. 192?J 
therefore, the accused could not^ have besa 


coavicled of the offence of enticing away 
a married woman. I set aside the convic¬ 
tion and sentence passed on the accu.ted 
Ramanathan, and direct that he be acquit¬ 
ted and that the bail bond executed by 
him be cancelled. The fine, if it has been 

paid, will be refunded to hirn. 

L Conviction set aside. 

A. X. A. 


madras high court* 

ChiMiNAL Revision Cases Nos. 27B, 364 and 

418 of 1926. 

^Oriminal Revision Petitions Nos. 248, 

^ 318 AND 342 OF 1926), 

October 28, 1926. 

Present:—Mr. Justice Curgenven 

DEVARA.KONDA LA.IvSHMINARA- 

8IMH.AM—Complainant—Petitioner 

versus 

NALLURI BAPPANNA and otbers— 
iAccusED Nos. 1 TO 6^— Respondents. 

CHminal Procedure Code (Act V of ISOS), ss , ^30 
^Sxtmmons casc-Absence of coviplainant—Dismissal 
of complaint— Orrfer, whether of dischar(je or acqmt- 

tal-Revisiov-Interference. , . , . 

An order dismissing a complaint m a summons 
case for default of appearance of the complainant 
under s 247 of the Criminal Procedure Code amounts 
to an order of acquittal and not of discharge and the 
Magistrate in such a case has no jurisdiction to set 
aside the order even on good cause being shown for 
the complainant’s non-appearance, jp. 23B, col. 2 J 
An acquittal under that section does not stand on 
anv different footing from an acquittal under other 
circumstances and the High Court, will not set aside 
the order of acquittal in revision except under very 

rare circumstances, [p. 2.39, col. 1.] . ^ - 

It is a sound rule of practice not to interfere in 
revision when there is no error of law on the, face of 

the record, [ibid.] 

In re Sinnu Gounden (1), relied on. 

PstitioDS undbr ss. 435 &qq 439 of tho 
Code of Criminal Procedure, 1898, praying 
•the High Court to revise the order of the 
Stationary Sub-Magistrate, Tanuku, in 
. C. G. Nos. 659 of 1925, 69 of 1926, and 659 

of 1925, respectively. - td *• 

f Mr. N. Kameswara Rao, for the Peti- 
Mr. V. Sicryanarayanat for the Respond- 

The Public Prosecutor, for the Crown. 

ORDKR. —These are three Criminal 
Revision Petitions arising out of C. C. 

Nos. 659 of 1925 and 69 of 1926 on the file of 
the Stationary Sub-Magistrate of Tanuku. 
' The complainant - filed a complaint of mia- 


chief against 6 persons and after some 
witnesses had been examined, the case 
was adjourned to 25th January, 1926, for 
further evidence. On that day when the 
case was called on, the complainant was 
not present either in person or by Pleader 
and the Sub-Magistrate, therefore, acquit¬ 
ted the accused under s. 247, Criminal 
Procedure Code. The next day the 
plainant applied to have it restored to me 
and on 2ad February, 1926, the Sub-Magis¬ 
trate passed an order accepting his ex¬ 
planation for his absence and restoring 

the case. On 13th February, 1926, the ac¬ 
cused fileda petition to cancel that order na 
on l9th February, 1926, the Magistrate can¬ 
celled it. Criminal Revision Case No. 27o 
of 1926 is against the order of acquittal 
dated 25th January, 1926, Cr.R. C. No. 418 oi 
1926, presented by the accused, is against me 
restoration of 2nd February, 1926, and br. 
R. C. No. 364 of 1926, presented by the com¬ 
plainant is, against the cancellation of tna 
order. 

It is apparent that, the order of 
January, 1926, being one of acquittal, tn 
Sub-Magistrate was incompetent to restor 
the case and accordingly that both to 
order and the subsequent order of 
tion must be deemed to be void for wa 

of jurisdiction. The only question I 
to decide, therefore, is whether there a 
grounds for setting aside the 
under s. 247 acquitting the accused, 
argument in favour of such inferen^ 
in substance that upon the merits the on 
Magistrate was right in the course 
adopted, that the interests of justice 
quire that the complaint should be proce 
ed with, and that since this Court i 
legally what the Sub-Magistrate did iliee 
ly it ought to regularise his .v- 

is quite true that the petition ^ 
complainant presented on the dayfoHo 
the order contains a very reasonable 
planation for his failure to appear ^ 
the case was called and, had it been P 
to the Sub Magistrate to accept 
planation and restore the case, 
could have been found with the -gy, 

his discretion. Unfortunately, “O 
the Criminal Procedure Code contai 
provisiou analogous to O. IX. r. 4, ^ 

Procedure Code, enabling a 9®^* ap- 
aside an order passed on default ^ 
pearance. Not only so, but m a eu 
case, such as we are now dealing 
a default entails not a mere discnsr^" 
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the accused but his acquittal.« I do not 
think that there is any reason to hold that 
an acquittal under this section stands on 

footing from an acquittal 
Ordered in any other circumstances, as for 
instance, under s. 258. Criminal Procedure 
Code, and it is unnecessary to cite author¬ 
ity for the rule of practice that upon an 
application in revision an acquittal should 
very rarely be set aside. Apart from these 
general principles of prccsdure, there is 
authority inore precisely applicable here, 
in re Sinnu Gounden (1) relates to a case in 
which owing to the complainant's absence, 
the Magistrate acquitted the accused under 
s. 247, Criminal Procedure Code, and it 
was subsequently discovered that the 
accused himself had contrived the absence 
of the complainant by getting him arrested 
on a false charge. The District Magistrate 
referred tha case for the orders of the 
High Court under s. 438, Criminal Pro¬ 
cedure Code, but Miller and Spencer, JJ., 
refused to set aside the order of acquittal 
partly noddubt because the District Magis- 
tf&t6 might have moved the Government 
to appeal, but partly also because the 
Magistrate's action in acquitting the ac¬ 
cused. upon the information which he had 
at the time before him, was perfectly a 
legal order. As observed by Spencer, J., it 
has always been regarded as a sound rule 
of practice not to interfere in revision when 
there ds no error of law on the face of the 
record. The same principle was followed in 
a recent unreported case (Cr. R. 0. 

No* 772 of 1926*) which also related to an 
acquittal under s. 247, Criminal Procedure 
Code. There, although the complainant 
appeared five minutes after the case was 
disposed of, the learned Judges found that 
the Magistrate had acted within his powers, 
that his order was. not illegal and that 
it would not, therefore, be right for the 
High Court in revision to interfere with 
it. Adopting this principle I must dis¬ 
miss Cr. R. C. No. 278 ofl9i:6. It follows 
that Or. R. C. No 418 of 1926'is allowed 
and Cr, R, 0. Ne 364 6f 1926 is dismissed, 

V. N. t, ' Petitions Nos. ,278 and 36i. 

■ A. N. A. Qf 192 ^ dismissed. 

Petition No. Jf 18 of 1926 

^ Mowed/ 

Jnd- Cas. 168: 38 M. 1028; 26 M. L. J. ^IGO; 

. 11914) M. W. N. 273; 15 Or. L. J. 236. 
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*Since reported as Nagarambilii Tankya v. Matta 
^agannatha,9Q Ind. Cas. 652.—[/i'd ] 


MADRAS HIGH COURT, 

OrIaMenal RRVisioN Casr No. 250 of 19*^6 
(Criminal Revision Petition No. 2:7 

OF 1926). 

November 2, 192C. 

Pfeseyit. Mr. Justice CurErenveu 
KANAGAMMAL—Petitioner 

VO^SllS 

« .PANDARA Nadar—Respondent 

i^rimmal Procedure Code {Act V of 1S9S) s /<<< 
Order for maintenance against , 7 - 

joining husbaTid and subseguently leaving-Application 

fpri® general principle of law tliat an order whose 
term 13 not hied, and whose currency is not made 
expressly dependent upon the continued existence of 

r orcTTifci-nmstanees,'l-:mainf 
in 101 ce until it is cancelled; and prima facie this 

488^ maintenance orders passed under s. 

^ 00 . Or. r*. C. In such cases, therefore until the 
person against whom the order has been made obtains 

either the cancellation ora modification of the orici- 
nal order, the original order must be deemed ^to 
continue in force, [p. 240, col- 1 ] ' to 

- The mere fact that a wdfe who has obtained an 

maintenance against her husband has re 
turned to ive with him will not have the effect of 
bunging the order to an end automatically; [i 6 id.] 

Petition under ss. 435 and 439 of th« 

Procedure. 1898, praying 
the High Court to revise an order of the 
Court of the Sub-Divisional Magistrate 
Tu.icorin, dated the 29th September 1925' 
in M. C. No. 26 of 1925. ’ ’ 

tioner^’ for the Peti- 

Mr. V. Rajagopalachariar, for the Re- 
spondent. 

The Public Prosecutor, for the Crown. 

Ihe petitioner applied 
for and obtained an order against her hus¬ 
band, the counter-petitioner, under s. 488 
Criminal Procedure Code, for the paymeni 
of maintenance for herself and her daughter 

at the rate of Rs. 10 per mensem. Subse- 
quentJy during the years 1922-23 she 

returned to the counter-petitioner ' and 

ihtM fhim another 
®he then left him again and in 
1924 applied ,to execute the maintenance 
order, but her petition was dismissed Then 
she can^ np to this Court in revision 
(Criminal Revision Case No. 52 of 1925^ 
■and Jackson, J., cancelled the Sub-Divi¬ 
sional Magistrate’e order rejecting her 
application, leaving it to him either th 
give her arrears under the old order or 
If it was found that the order was no 
longer in existence, to let her file a fresh 


240 KANAQAMMAL V. 

apDlication. Accordiagly on 22nd August, 
1925, she filed a petition for 11 mocths’ 
arrears of maintenance up to that date. 
The learned Sub-Divisional Magistrate, in 
the order which it is now sought to revise, 
held that the reconciliation between hus¬ 
band and wife had brought the old order 
to an end automatically so that it lay on 
the petitioner to adduce further proof that 
she was entitled to maintenance. The 
point now arising for decision, therefore, 
is whether the original order granting 
maintenance may be deemed to be still in 
existence. 

It is a general principle of law that an 
order whose term is not fixed, and whose 
currency is not made expressly dependent 
upon the continued existence of some cir¬ 
cumstance or set of circumstances, remains 
in force until it is cancelled; and prima 
■facie this rule applies to maintenance 
orders pased under s. 488, Criminal 
Procedure Code. Sub-section (5) of that 
section provides that in certain specifi¬ 
ed circumstances, where a wife is liv¬ 
ing in adultery, where without suffi¬ 
cient reason she refuses to live with her 
husband, or where the parties are living 
separately by mutual consent, the Magis¬ 
trate shall cancel the order. It is also 
open to the Court, under s. 489, to make 
an alteration in the allowance on proof 
of a change in the wife’s circumstances. 
In such cases, it will be for the counter- 
petitioner to obtain either the cancellation 
or the modification of the original order, 
and until he does that, the original order 
must be deemed to be still in force. , The 
mere fact, for instance, that a wife is living 
in adultery, will not bring the order to 
an end automatically. If it did so, there 
would be no need for the Court to cancel 
it. And similarly, the mere fact that a 
wife has returned to live with her husband 
will not have this effect, although it is 
true that the Code makes no provision for 
its cancellation upon such an event occur¬ 
ring. Nor does it make any provision, to 
take another example, for cancelling the 
order upon proof that the husband has 
divorced his wife. A case of;the latter 
kind came before the Allahabad High Court 
in Shah Abu Ilyas V. Ulfat Bibi (1) and it 
was held to bo the duty of the Court,, if 
the plea of divorce were established, to 
decline to. enforce the order which it had 

(1) 19 A, 50; A. W. N. (1896) 173; 10 Ind.Deo, (n. s.) 

33. . 
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discretion to do under s. 490, Criminal 
Procedure Code, and so, if a wife re^ 
turns to live with her husband, it would 
be open to the Court to decline to 
force the order, whether ox not^ ,ii 
would have the power in the absence 
of any statutory provision, tp^ cancel 
it. The order would remain in suspense. 
This was the view taken in Parul Bala 
Debi V. Satish Chandra Bhattacharjee (2) 
where a wife had temporarily peturned to 
her husband and left him again: “A mere 
temporary stay of this kind, though it 
may have suspended the.operation of the 
order, had not the effect of cancelling it in 
the way in which it could be cancelled under 
8 . 488 (5) of the Code.” A contrary view 
seems to have been taken by Straight, J., 
on the case referred to by the learned 
Joint Magistrate in Phid Kali v. .Harnam 
that upon a wife voluntarily return¬ 
ing to her husband the order would per¬ 
manently “become ineffectual” notwith¬ 
standing that at the date of the subsequent 

proceedings, she had left him again, but I 
think with respect, that this is not' th® 
correct position. 

It was accordingly open to the petitioner 
to apply for the execution of the order, 

as still subsisting. The counterj)etitioner 
might then have resisted the application 
upon any of the grounds specified in sub- 
8 - (5). To enable this course now to be 
adopted, I set aside the Sub-Divisional 
Magistrate’s order, dated 29th September, 
1925, and direct him to restore to file the 
petition dated 22ad August, 1935, and^ to 

dispose of it in the light of the foregoiog 
observations. If the counter-petitioner 

fails to show that the petitioner is now 
disentitled to maintenance under sub-fl- 

(5), it will be for the Court to fconsider 
with effect from what date the,payment 
of arrears should be enforced. Under the 
second proviso to e. 488 (3) the pourt’e 
power extends to the recovery of arrears 

falling due over a period of one year next 

before the date of application, that date 
being 22nd August, 19^, but it does not 
follow that . that power should be fuUy 

exercised, and I observe that the petitio,ner 

herself only asked for tbe recovery of-H 
months’ arrears. 

V, N. V. Case remanded' 

(2) 75Ind.Cas. 529;' -V 0.' L. J. 180: A. LB. 1923 
Cat 456; 24 Cr.L. J. 945. 

(3) A. W. N. (1818)n7» 
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■ MADRAS HIGH COURT. 

SacoNo Civil Appeals Nos. 479 and 430 

OP 1925. 

October 20, 1926. 

Present: —Mr. Justice Waller. 
KALIBA SAHIB AND others—Appellants 

versus 

PERIATHAMBIA PILLAI AND OTHERS— 
Defendants—Respondents. 

Madras Estates Land Act {I o-f WOS), Sch. /. Art. <S— 
Limitation Act (IX of lOOSl Sch. 7, Art. 160—Suit for 
rent by landholder under registered lease detd -Limi¬ 
tation. 

A suit for rent by a landholder under the Madras 
Estates Land Act even when based on a registered 
lease deed is governed by the 3 years' period of limi- 
^tion under Art. 8, of the first Schedule of the Madras 
Estates Land Act and not by the 6 yeara’ period under 
Art. 116 of the Limitation Act. 

Ramakrishna Chetiy v. Subraya Iyer (i), Sundaram 
Iyer v. Muthuyanapatigal (2) and Rajah of Fittapur 
V. Gani Venkat Subba Rao (3), followed. 

Secoud appeals against the decrees of the 
District Court, East Tanjore at Negapa- 
tam,m A. S. Nos. 444 of 1923 and 180 of 1924, 
preferred against the decrees of the Court 
cf the Sub-Collector, Nagapatam, in Sum¬ 
mary Suits Nos. 50 of 1923 and 2 of 1924, 
respectively. 

PACTS, —The plaintiff brought two 
suits for recovery of rent against the defend¬ 
ants under the Madras Estates Land Act, 
The defendants were holding under a re¬ 
gistered lease deed, dated 30th October, 
1914, for a period of 7 Faslis. The suits 
were in each case more than 3 years and 
less than 6 years from the date when the 
cause of action accrued. 

The Sub-Collector dismissed both the 
suits holding that they were barred by 
limitation on the ground that the suits were 
governed by Art. 8 of the first Sch. of the 
Madras Estates Land Act and not by Art, 
116, Limitation Act, applicable to registered 
contracts. The decrees were confirmed in 
appeal. Against the said decrees the above 
second appeals were filed. 

Mr. R, Kuppuaami Iyer, for the Appel¬ 
lants. 

* 

Mr. Penfo, for the Respondents. 
JUDGMENT. —The only question for 
consideration is that of limitation. The 
decisions of this Court seem to me to lay 
down that the claim for PasZts 1326 and 
1327 is barred by limitation [Vide Rama-- 
wHs/ina Chetty v. Subraya Iyer (1), Sundaram 
V. Muthuganapatigal (2) and Rajah 

ana Ind. Oas. 641 38 M. 101; 24 M. L. J. 5i; (1913) 

W. ,N, 303. 

^(8) U lad. Oas. iShU M.L.T. 276; (1912) M. W. 
if* 652. 

le 
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ofPittapur v. Gani Venkat Subha i?ao(3j] 
and that it makes no difference whether 
the landlord is suing on a registered deed 
or not. 

The appeals are dismissed. Second 
Appeal No. 480 of 1925 is dismissed with 
costs. 

N-V. Appeals dismissed. 

(3) 30 Ind. Cas. 91; 39 M. 645; 29 M. L. J. 1; 18 M 
L.T. C7; 2 L. W. G61; (1915) M. W. N. 547. 




OUDH CHIEF COURT. 

Second Civil Appeal No. 21 of 1926. 

December 20, 1926. 

Present.-—Mr. Justice Hasan and 
Mr. Justice Misra. 

SHAH MOHAMMAD NAIM ATA— 
Defendant—Appellant 

versus 

MOHAMMAD SHAMSH-UD-DIN- 
Pla I NTi FP—Respondent, 

Muhammadan Law —Waqf, creation of — Property 
^dicaled for upkeep of khanqah, whether waqf— 
Dedication of income, effect of^Grant in name of 
sajjadanashm. e^ect of—Government, whether can 
create waqf—Decree against sajjadanashin—Waqf pro- 
ptrty, whether can be attached. 

A khanqah is a religious institution like a monastery 
where disciples live and religious instruction is 
imparted to them. [p. 244, col. 1.] 

Under the Muhammadan Law the moment a waqf 
is created all rights of property pass out of the 
waqif and vest in God. The curator, whether called 
a mutawalli or sajjadanashin or by any other name 
is merely a manager of the property and not a* 
“trustee" as understood in the English system of law 
[p. 244, col. 2.] 

Where property is given to the sajjadanashin of a 
khanqah for the purposes of the maintenance of the 
fc^angaA, it cannot be said that the property is given 
to the sajjadanashin personally and not‘to the insti¬ 
tution. The gift is virtually according to the spirit 
of the Muhammadan Law, to God Almighty for 
the purpose of the upkeep of the institution and the 
property must, therefore, be regarded as waaf, 
[ibid.] ^ 

Where the income of any specified property is to be 
permanently devoted to certain religious and charit¬ 
able objects, such a permanent dedication is termed 
waqf, and it is not absolutely necessary in order to 
create a waqf that this term should be used in the 
instrument creating it. [p. U5, col. 1.} 

Just as a private person can create a waqf by de¬ 
dicating the iucome of certain property to the main¬ 
tenance of a religious or charitable object, so Gov. 
emment may create a waqf by directing that the 
income of the property should go towards the unieen 
of a religious institution, fp. 247, col. 1.] ^ 

Where property has been gifted or devised to n 
trustee with the object of providing for certain reli* 
gious duties, neither the whole nor any portion of tha' 
corpus can be sold in execution of a decree obtained 

againot m truptca peroonaliy, [p. 248, coh 2.J 
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Ceri{\in prorerty had been granted by the Kings of 
Oudh to the sajjadnnashin of a kkaiiqah for the up¬ 
keep of tlie khanquii. After the introduction of the 
British Administration into the Province of Oudh the 
Chief Commissioner of Oudli, under the authority ot 
the (lUvenior-General-in-Council, conlirmed the grant 
and stated exi)ressly in the sanad that the tenure 
granted by the former Government -was maintained. 
It was. liowever. further stated that in certain con¬ 
ditions tlie grant would be resumed: 

lUlil, (O tliat the property comprised in the origin¬ 
al grant had become tcuk/ under the Muhammadan 
Law; [p. 244, col. l.J 

(2) that the British Government had restored to 

the sojjadanaskin tlie same tenure which he was ift 

possession of, prior to Lord Canning's Proclamation 

and that the properly, therefore, continued to he u'akf 

in spite of the terms of the Proclamation; Id 249 
col 2J . LP , 

(3) tliat inasmuch as it was expressly provided by 
the Crown (irants Act that it was open to the Crown 
to impose limitations and restrictions upon grants 
made by it or under its authority and that such con¬ 
ditions and limitations were to he valid notwithstand¬ 
ing any rule of law to the contrary, the condition 
laid dowri in the sanad that the grant would be 
resumed in certain events did not operate to lake 
away from the property the character of wakf, 
[ibid.] 

(4) that, therefore, the property was not liable to 
attachment and sale in execution of a decree obtained 
against the aajjadanashin personally, [ibid.] 

Appeal against the decree of the 
District Judge, Rai Bareli, in Appeal 
No. 121 of 1924, dated the 10th October, 
1925, reversing that of the Additional Sub¬ 
ordinate Judge, Rae Bareli, dated the 20th 
October, 1924. 

_ Messrs. Klairnat Ullah and Muhammad 
WasiTn, for the Appellant. 

Mr. Hyder Husain, for the Respondent. 

JUDGMENT. 

J* This is a defendant’s appeal 
arising out of a suit for declaration to the 
effect that certain rents and profits sought 
to be taken in execution of a decree against 
the appellant are liable to be attached in 
satisfaction thereof. The facts are that the 
plaintiff-respondent, Muhammad Shamsh- 

a simple money- decree from 
the Court of the Subordinate Judge of Rae 
Bareli on the 1st May, lyl5, for Rs. 2.250 
against the defendant-appellant. Shah 
Mohammad Naim Ata, the sajjadanashin 
^ a /c/ianga/i (monastery) kno’wn as Khanqah 
Karimiah, situate in Salon, District Rae 
Bareli. In execution of the said money- 
decree the plaintiff attached rents and pro¬ 
fits of two villages, namely, Ataganj Usri 
and Khwajapur both situate in the District 
of Rae Bareli. The appellant objected in 
the execution proceedings that these villages 
•were endowed property belonging to the 

aforesaid khanqah and that the rente there¬ 


of were not liable to attacliment. The 
objection was allowed in the Execution 
Court upon which the plaintiff-respondent 
biought the present suit for declaration. 

The learned Additional Subordinate 
Judge of Rae Bareli by his decree, dated 
the 20th October, 1924, dismissed the plaint¬ 
iff's suit holding the two villages, the rents 
of which had been attached in execution of 
his decree by the plaintiff to be endowed 
property. On appeal the learned District 
Judge of Rae Bareli took a different view 
of the matter and by his decree dated the 
lOlh October, 1925, holding that the pro¬ 
perty was not wakf set aside the decree of 
the learned Subordinate Judge and allowed 
the plaintiff's appeal. 

The defendant has now come to this Court 
in second appeal; and the only question 
which we have to decide is w’hether the 
two villages, Ataganj Usri and Khwajapur, 
form part of the endowment apperlainiug 
to K/iau^o/i Karimia, Salon, and thus con¬ 
stitute wakf property. 

The two villages in dispute were confer¬ 
red by the British Government upon Shah 
Husain Ata, grandfather of the present 
defendant appellant Shah Mohammad Naim 
Ata by virtue of a sanad, dated the 26th 
September, lb62, under which these two 
villages along with several others wer^ 
granted for the upkeep of the buildings 
and the school belonging to Kkanqah- 
Karimia, Salon. The document has been 
filed in the case and is marked as Ex. A 
To understand the history of the endow¬ 
ment we think it proper to quote the terms 
of the sa7iad in full which run as follows:— 

. “It having been established after due 
inquiry that Shah Husain Ata held ^the 
under-mentioned land in Tahsil Salon, 
Fartabgarh (now Zila Rae Bareli) in rent- 
free tenure under the former Government, 
the Chief Commissioner, under the author¬ 
ity of the Governor-General-in-Council, is 
pleased to maintain the tenure so long s® 
the grantees perform their duties and keep 
up the buildings and the school according 
to the terms of the grant on the following 

conditions:— 

^ That he shall have surrendered all sanadSt 
title-deeds and the documents relating t® 
the tenure in question; . , . 

That he and his successors shall strictly 
perform all the duties of landholder m 
matters of Police and any Military or Poli^, 
cal service that may be required of them 
by the Authorities; and * 

V I 
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. That they shall never fall under the just 
suspicion of favouring, in any way, the 
assigns of enemies of the British Govern- 
if &ny one of these conditions is 
'broken by the present incumbent or any of 
his successors the tenure will be immedi¬ 
ately resumed/* 

The sdncid is in both English and ver¬ 
nacular, and we think it proper to quPte 
below a portion from the vernaculur inas- 
PQuchas it brings out the intention of the 
Government more clearly: — 

, "Nawab......Governor General Bahadur... 

kouiisil dam iqhalhu us arazi ko jab 
•/ us makan ira ynadai'sa. men 
awae jis ke waste-diya gayajiash shavait 
mufasil ziil qaim farmate /lain," 

. It will appear from the terms of the afore¬ 
said sanad that the endowment was not 
made by the British Government for the 
first time, but was one which was main¬ 
tained by.it having been held as such under 
the former Government, narnely, the King’s 
Government in Oudh. The institution for 
which this, endownient existed is an old 
MaTigafi situate in'Salon, District Rae 
Bareli, and the endowment, which was 
maintained by the British Qovarnmeht, was 
a very old endowment made by Aurangzeb; 
Emperor of Delhi. This is'evident from 
the history of the endowment given on 
pages lOQ to 102 oTthe District Gazetteer 
df Rae Bareli which is quoted below: — 

“One of the largest estates not held by 
idluqdars is the Salon waqf or endowment, 
representing an old religious grant made 
by Aurangzeb, and increased at various 
times by different Sovereigns up to the days 
of Asafudaula. The Pirzida family claim 
to be Earuqi Sheikhs and to have come 
from Yaman in Arabia, whence their an- 
cesfora migrated toJaunpur. There Shah 
Addahan became celebrated as a saint, and 
from him the Pirzadas acquired the name 
of Addhani. His descendant Shah Abd-un- 
Nabi, came to Salon, and his son, Shah 
Pir Muhammad, obtained some celebrity. 
He went to Manikpur, where he became a 
disciple of Qazi Abdul Karim, the aijjada- 
nashin; later he returned to Salon, taking 
up his abode at'the tomb of Piran Parontha 
a companion of SaLyid Salar. In 1086 

he’received from Aurangzeb the 
revenue-free grant of Mirzapur Bakhtiyar, 
and his son* Shah Pir Ashraf. obtained 
Ashrafnagar Singhol in 1090 H., Palipur 

iu 1109 H.,and Kiahandaspurfrom Bahadur 
Bhah in 1119 H. The remaining villages 




were given by Shah Alam in 1175 11. Shall 
^ir Ashraf died ac the age of 90, and left 

two sons, PirAta.whodiedchildless.arid Jdr 
Muhammad Panih. 'J’he latter was succeed¬ 
ed bv his son, Shah Karim Ata, as sijjtida- 
nashin, during whose tenure certain addi¬ 
tions were made to the grant by Shuja-ud- 
aaula and Asaf-ud daula, of whom ihe 
latter visited Salon on pilgrimage In 
Shah Karim Ata divided his whole proper- 
ty equally between his three sons. Shah 
Ashraf Ata. Shah Panah Ata and Shah 
Gafur Ata, reserving one village Muham- 
madabid, for the maintenance of his two 
daughters. The first son died during his 
fathers lifetime, and then the partition 
was annulled, Panah Ata being declared 
sajjadanashin and the sole proprietor; but 
this was apparently neveracted upon, and 
endless litigation ensued up to 1835 and 
again after annexation till 1886. At the 
death of Kanm Ata in 1833. Ahsan Ata. 
son of Ashraf Ata. and Shah Ghafur Ata 
sued the sajjadanashin, Panah Ata for 
their 8hare.s: and the Nazim, Khadim 
Husain Khan, being appointed to setlJe 
the dispute, drew up an agreement whereby 
Panah Ata was to retain hia position with 
a half share of tlje property, the remainder 
being equally divided between the other 
claimants,-while the former had to bear 
^charitable donations la' 
,18d 6 Major Barrow, Deputy Commissioner 

of Salon, enquire;), into the titles; all the, 
old sanads and farmans were filed in his 
office, aad were destroyed in the Mutiny In’ 
1«60 a second inquiry, or rather series of in¬ 
quiries, was instituted and the result was 
that, drstly, twelve villages in the Parganas. 
of Bihar, Kunda and Dhingwas were given’ 

unconditionally in perpetuity to the saiiada- 
nashin- secondly, other villages six in num¬ 
ber, were granted to the sajjadanashin, Shah 
Husain Ata eon of Panah Ata, who had died 
in 1860, and other members of the familv ’ 

either for life or poriditionally; and thirdly . 

14 villages and nine mahals comprieine' 
Mirzapur Bakhtiyar and Dhankasra in Par- 
shadepur, i2 villages and seven mahals in 

in Manikpur, 

and Afzalpur Sataon m Karra of Allahabad 

were granted to the sajjadnashin condi^' 

tionally for the upkeep of the school and 
certain religious buildings, including the' 
dargha, three mosques at Salon, and 
various mosques and other institutions 
elsewhere. The sanad is dated the 26th 
of August (sic-}, 1862, and the main ooa* ■ 
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dition provides that “the said lands shall 
be continued to him so long as the income 
is devoted to the buildings and the school 
for which they were granted.” We may 
note that the actual date of the sanad, as 
it is before us, is 25th September, 1852. 

It will thus appear that the institution is 
a very old one and the Kings of Delhi had 
given property including the two villages 
in suit as wa<it for the upkeep of the build¬ 
ings and the school at Salon. A khavqah is 
a religious institution like a monastery where 
disciples live and religious instruction is 
imparted to them The madra^a referred to 
above is obviously for the imparting of such 
religious instructions. No doubt is, there¬ 
fore, left in our minds that the two villages 
in dispute having been given fo Shah 
Muhammad Ala, who was the f^ajjadanashin 
of the khanqah at Salon, for the upkeep of 
the buildings and the school connected 
therewith are the waqf property and cannot, 
therefore, be attached in execution of 
decree; nor can the rents and profits of the 
said property be held to be liable to attach¬ 
ment. In Vidya Varuthi Thirtha v. Balu- 
sami Ayyar (1), their Lordships of the Privy 
Council observed as follows;— 

“But the Muhammadan Law relating lo 
trusts differs fundamentally from the 
English Law. It owes its origin to a rule 
laid down by the Prophet of Islam; and 
means ‘the tying up of property in the 
ownership of God the Almighty and the 
devotion of the profits for the benefit of 
human beings.' When once it is declared 
that^a' particular property is waqf, or any 
such expression is used as implies waqf, 
or the tenor of the document shows, as in 
the case of Jewan Doss Sakoo v. Shah 
Kubeer-ood deen (2), that a dedication to 
pious or charitable purposes is meant, the 
right of the waqif is extinguished and the 
ownership is transferred to the Almighty. 
The donor may name any meritorious object 
as the recipient of the benefit. ' The 
manager of the waqf is the mutaivalli, the 
governor, superintendent, or curator. In 
Jewan Doss Sahu's case (2), the Judicial 
Committee call him ‘procurator.* That 
case related to a khanqah, a Muhammadan 
institution analogous in many respects to a 

J) 65Ind. Cas. 161; 48 I. A. 302 at p. 312; (1921) 
M. W. N. 449; 41 M. L. J. 346; 44 M. 831: 3 U. P. L. 
R. (P. 0.) 62; 15 L. W, 78; 30 M. L. T. 66; 3 P. L. T. 
245: 2o C. W. N. 537; 24 Bom. L. R. 029; 20 A. L. 
J; 497; A I. R. 1922 P. C. 123 (P. C.). 

(2r2 M. I. A. 390; 6W. R. P. C. 3; 1 Suth^ P. O. J. 
100; 1 Sar. P- C J. 206; 18 B. R. 318. 


math where Hindu religious instruction iS 
dispensed. The head of these khanqahs 
which exist in large numbers in India, is 
called a sajjadanashin. He is the teacher 
of religious doctrines and rules of life, and 
the manager of the institution and the ad¬ 
ministrator of its charities, and has in most 
cases a larger interest in the usufruct than 
an ordinary mutawalLi. But neither the 
jadanashin nor the mutawalli has any right 
in the property belonging to the waqf] the 
property is not vested in him and he is not 
a ‘trustee’ in the technical sense.” 

Their Lordships further observed (vide 

p. 315*) as follows: — 

“Neither under the Hindu Law nor in the 
Muhammadan system is any property 'con- 
ve3^ed* to a shehait or a mutwalli, in the 
case of a dedication. Nor is any property 
vested in him; whalever property’ he holds 
for the idol or the institution he holds as 
manager vrilh certain beneficial interests 
regulated by custom and usage. Under the 
Muhammadan Law, the moment a waqf is 
created all rights of property pass out of In® 
waqif, and vest in God Almighty. Th® 
curator, whether called mutawalli or sajjoda- 
nashin, or by any other name, is merely a 
manager. He is certainly not a ‘trustee 
as understood in the English system.’^ 

It was argued on behalf of the plain tiff** 
respondent that the villages having been 
expressly conferred upon Shah Husain Ata 
under the terms of the sanad, they could 
not be deemed to have been dedicated to 
God Almighty, We are not prepared to 
accept this contention. As observed by their 
Lordships of the Privy Council in the above 
referred case {vide p. 311*) when the gift is 
directly to an idol or a temple (or toa 
khanqah), the seisin to complete the gift 
is necessarily effected by human agency. 
Called by whatever name, he is only the 
manager and custodian of the idol or the 
institution. When, therefore, the property 
was given to the sajjadanashin of khanqaht 
Salon, and when his name was used in the 
endowment, it could not by any means he 
said that the property was given to him and 
not to the institution. The gift is virtually* 
according to the spirit of the Muhammadan 
Law, to God Almighty for the purpose of 
the upkeep of the institution, it being one 
of the sacred and religious objects specified, 
in the said law. ^ 

The learned Counsel for the plaintiff- 
res pondent also contended with gre^ 
•pages of 48 I- 
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earnestness that the property could not 
be deemed to be xoaqf property inasmuch 
as it was nowhere so expressly stated in 
the saruid. This argument, in our opinion, 
has no force. In Wilson's Auglo-Muham- 
madan Law, Chap. XT, s. 317, p. 337 (5th 
Edition) it is stated that where the income 
of any specified property is to be perma¬ 
nently devoted to certain religious and 
charitable objects, such a permanent dedi¬ 
cation is termed 'waqf\ and that it is not 
absolutely necessary to the validity of the 
endowment that this term should be used 
in the instrument creating it. The fact that 
no such words are used in the sanad grant¬ 
ed by the British Government, does not 
show that such words were not originally 
used in the grants given by the Emperors 
of Delhi or in the grants made in con¬ 
firmation thereof by the Kings of Oudh. 
The original documents showing those 
grants had been filed in 1856 in the office 
of Major Borrow, Deputy Commissioner of 
Salon, while the inquiry was being conduct¬ 
ed by him into the titles and were subse¬ 
quently destroyed in the Mutiny. Absence 
of the word 'waqf in the sanad granted by 
the British Government in the year 1862, 
to our minds, is of no significance whatever. 
We may, however, state that it was held so 
far back as 1840 by their Lordships of the 
Privy Council that the term *'Altamgka'' 
oT'^Altarnghaenam''in & royal grant, does 
not, of itself, convey an absolute proprie¬ 
tary right to the grantee; where from the 
general tenor of the grant it is to be infer¬ 
red, that nwaqf or endowment to religious 
and charitable uses, was intended; vide, 
Jewun Doss Sahoo v. Shah Kvbeer ood deen 
(2). In that case the terms of the farmavs 
of Alamgir ran thus: 

*‘A8 it has come to the knowledge of His 
Majesty, that agreeably to a sanad, fur¬ 
nished by the /iafctms,certainmou-?a/issituate 
etc., have been appiopriated for the pur¬ 
pose of meeting the charges of fakeers and 
students of the madrasa, and the khanqah 
and MtLsjid of Moola Dervish Hoossein, son of 
'Moola Gholam Ali, and the aforesaid indivi¬ 
dual is hopeful for the royal munificence and 
favour, His Majesty's royal commands are, 
that in the event of the aforesaid mouzaha 
being in the occupation and enjoyment of 
that individual, the whole of their mouzahs 
'shall continue as they formerly were at a 
jumma of 15,000 dams (from such a date), in 
, the character of a maddad ma8h{B,\d for sub* 
listence), according to the tenor of the grant; 


and in order that he may apply the produce 
of these lands to meet the charges of the 
students of hie madrasa and musjid, and 
the present and future hakims, the amils, 

etc., are enjoined to relinquish the mouzah 
in question to that person's occupation, to 
deem them maai (exempt from tax), and 
blotted with the pen in every respect, and 
not to require of him a fresh sanad annual¬ 
ly. Should that individual occupy any¬ 
thing in any other way, they are not to 
countenance him.” 

The question was referred to the Kazi for 
opinion and he gave his fatwa as follows:— 

” As in the farman it is written that the 
produce of the lands specified therein is to 
be applied to meet the chargee of students 
of madrasa and Mvsjid of Moola Dervish 
Hoossein. and as it is not written that the 
said Moola shall appropriate the produce 
to meet the charges of his family and 
children, or that he shall enjoy the same 
with his family and children, it, therefore, 
appears to us, that the lands in question 
have been paid as wakf in the character 
of maddad mash, and are not liable to sale 
or gift.” 

It is to be observed in this case that the 
word ‘ wakf ’ was not mentioned in the 
farman and that the individual, on whose 
application, the grant was made, was one 
Moola Hossein expressly named therein 
and that the property under the terms of 
the farman was to be under the general 
superintendence of Darwish Hossein and 
was to remain vested in him. his heirs and 
successors and yet it was held that because 
the purpose of the grant was to maintain 
a religious and charitable institution the 
persons to whom the grant was made 
were not considered to be proprietors but 
were to be considered merely as rnuia- 
wallis of the khanqah. We would like to 
quote a passage from the judgment of 
their Lordships of the Privy Council to 
be found on pp. 421 and 422* of the said 
report, which runs as follows :— 

“ This decision is in accordance with 
the doctrine laid down in the Hedaya, 
Book XV, of Wakf or appropriation, Hamil¬ 
ton’s translation, Vol. 11, p. 334, where it 
is said 'wakf ' in its primitive sense 
means ‘ detention ’. In the language of 
the law, (according to Haneefal, it signifies 
the appropriation of any particular thing, 
in such a way that the appropriator’s 
riglU in it shall continue, and the advan- 
•P^es of 2 M. 1. A.—ti’d.] 
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Uqe of it go to some charitable purpose, 
in. the manner of a loan. According to the 
txvo disciples, ‘ wakf \ signifies the ap¬ 
propriation of a particular article in such a 
manner as subjects it to the rules of divine 
property, whence the appropriator's right 
in it is extinguished, and it becomes a 
property of God, by the advantage of it re-, 
suiting to his creatures. The two disci¬ 
ples, therefore, hold appropriation to be 
absolute, though differing in this, that 

Aboo Yoosaf holds the appropriation to be. 
absolute from the moment of its execution, 
whereas Muhammad holds it to be absolute, 
only on the delivery of it to a mutaivalii, 
(or procurator) and, consequently, that it 
cannot bejdisposed of by gif t or sale, and 
t'hat -inheritance >also does not obtain with 
^pect to it.. Thus the term ''wakf' in 
ite literal sense, , comprehends all that is 
mentioned, both by Haueefa, and by the 
two disciples. 

' Again (p. 344) it is said, ‘ Upon an ap¬ 
propriation becoming valid or absolute, 
the sale or transfer of the thing appropri¬ 
ated is unlawful according to .all lawyersi 
the transfer is unlawful, because of a say¬ 
ing of the Prophet, “Bestow the actual 
land itself in charity in such manner 
that it shall no longer be saleable or inherit¬ 
able,” ’ ” 

- Theif Lordships came to the conclusion 
that the endowment being a perpetual 
“ wakf ” the alienation by the grantee or 
his representative was illegal. ^ . 

In a case reported in Piran v. Abdool 
Karim (3) their Lordships of the Calcutta 
High Court, Macpherson and Ameer Ali,. 
JJ., took the same vietv. The question 
for decision in that case was that a certain 
village named Khandwa situate in the Dis¬ 
trict of Shahabad had been attached to 

a khanqah^ known as khanqah of Shah 

Budhap, situate in Pargana Saseram of 

the said District. In an inquiry held by 

the - Government in the year i835 one Ra- 

himuddin Ahmad who happened, at that 

time, to be the sajjadanashin of the c/ar- 

gah was called upon to prove his title to 

hold the village in his possession free from 

Government .revenue. .Re alleged that the 

villages including Monza Khandwa had 

originally been granted as maddad^mnash 

for^the support of thQ khanqah Shah 

Budhan. The documents produced by him 

in 8uppo'*t of his allegation were held to 

be not genuine, -and the property was 
(3) 19 C. 203;9 Ind. 581. ^ ^ ® 


r^umed by the Government. Shortly-, 
after the property was again conferrecJ: 
upon Musaynmat Hamida, the widow of- 
Rahimuddin Ahmad to whom,he, had con^ 
veyed the village in lieu of her dower.: 
After the death of the lady the names of 
her two sons were brought on the Colleq- 
torate record; and the question for decision, 
in the case was whether the said village 
was a 'wakf' property. Before their. 
Lordships it was contended that there was 
no indication of a dedication in the deed, 
executed by Rahimuddin Ahmad. It was 
urged that had it been intended to create 
a ‘ wakf ■ the word ‘ wakf ' would have been 
used. Their Lordships observed {vide p. 
216*) that it was clear upon the authorities 
that in order to constitute a wakf, it was 
not necessary to use the word * wakf \ So 
long as it appeared that the intention of 
the donor was to set apart any specific 
property or the proceeds thereof for the 
maintenance or support in perpetuity of a 
specific object or- a series of objects re- 
pgnized as pious by the'Musalman'Law, 
it amounted to a valid and binding dedi-* 
cation. The Priv 5 ’ Council case [^.Jewun 
Doss Sahoo v. Shah Kubeer-ood deen (2)) re¬ 
ferred to above was quoted in support of 
the said view. 

A similar case relating to the shrine of 
Makhdum Sheikh in Khairabad, District 
Sitapur, came up for decision in the late 
Court of the Judicial Commissioner of 
Oudh in 1905, After the annexation of 
Oudh the British Government granted in 
that case a sanad in respect of a village 
called Ladhupur to one Imam Ali for the 
expenses of the said shrine with a condi* 
tion that as long as the income of the 
property was devoted for the upkeep of 
the shrine no revenue would be taken in 
respect of the said village. One of the 
heirs of the original sajjadanashin, to 
whom the sannd had been granted, obtain¬ 
ed a decree from the Settlement Court 
in respect of the said village ; and his 
name as well as the names of the 
-various members of his family were 
entered in the khewat. It was held by the 
Subordinate Judge that the Government 
did not intend to create a wakf because 
if that had been its intention a trustee 
or body of trustees would have been ap' 
pointed and the fact that the names of 
the different members of the family were 
enter ed in the fchewat, showed that it wgs 
, •Pago of 19 0.--[£’Z] r7~ r 
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9- private property and that only the re- 
venue was held m trust by the od pircenera 

lor ttie maintenance of the shrine. Mr. 

that the prop erty was 
Y ai though there was no mention of the 
_ord ^oakf ia the sanad and quoted the 
rnvy Council decision reported in Jewun 

iJoss bahoo V. Shah Kvbeer-ood-deen (2) in 
support of his view. The original farman 

this property had been grant- 
ed by the Emperors of Delhi had been 
produced but the sanad of the British 
.U-overnment indicated an intention to carry 
on the views of the previous Government 
about this property. It was also held in 
lhat case that although the descendante 
of the saint, upon whom the village had 
originally been conferred, had a right to 
share in the profits of the property that 
remained after meeting the expenses of 
maintenance of the shrine, the property was 
still constituted a ivakf by the Government. 
.With regard to the argument that the 
Government had not appointed any trustee, 

the learned Judicial Commissioner observ¬ 
ed ,that it was probably not considered 
necessary in those early days of adminis¬ 
tration ; the Government seemed to have 
accepted the appellant Haji Husain's father 
as the sajjadanashin or the administra¬ 
tive head. It was also observed in that 
case that just as a private person created 
a ‘ Wfikf ’ by dedicating the income of the 
property to the maintenance of a religious 
or charitable object so the Government 
intended to create , a lya/c/ by directing 
that the income of the property should 
go towards the upkeep of the shrine (vide 
the decision in Second Civil Appeal No. 
89 of 1905 by Wells, J. C., dated the 12th 
June, 1905). 

Reliance was also placed on behalf of the 
respondent on a decision of the late Court 

of the Judicial Commissioner of Oudh in 
Execution of Decree Appeal No. 15 of 1913 
(Shah Mohammad Naim Ata —Judgmenl- 
■ Debtor—Appellant v. Thakur Gauri Shankar 
^Singh and others—Decree-Holders—Re- 
Bpondents), by Mr. Lindsay, J. C. (now 
.Mr. Justice), dated the I2th June, 1913, In 
that case the question for decision was 
whether certain villages held by the ap¬ 
pellant before us in Pratabgarh District 
constituted wakf property. The villages 
in dispute in that case had also been con¬ 
ferred upon the ancestors of the appellant 
by virtue of a «anad granted by the British 


247 

annexation of the 
Province of Oudh. That sanad. was dif¬ 
ferent from the one which we have to in- 
terpret m tbe present case. The learned 
•Judicial Commissioner held that there 
was nothing in the language oi the sanad 
lu dispute in that case to show that the 
profits of those villages were to be devoted 
o any charitable or religious purpose, 
fhe sanad merely intended to confer a 
^nure m perpetuity, upon Shah Ata 
.nusain and his successors. The sanad 
nled in the present case (Ex A-8) was 
profiuced in that case before the learned 
Judicial Commissioner and he observed 
regarding it as follows ; — 

It is noticeable that in addition to these 
villages a grant of certain other villages 
or shares of villages situate now in the 
Kae Bareli District was made also by 
mnacl. I have had this sanad produced 
before me and its language is . very differ- 

5a/iaci which relates 
to the villages iu dispute. la the case 

of these Rae Bareli villages it-is clearly 

expressed that one of the conditions of 

the tenure is that certain buildings and 

a school should continue to be maintained 
of the revenues ofthepropertygrant- 
ed—and thus the language imports that 
tbis particular property is endowed." 

learned, Counsel for the respondent 
relied upon a recent decision of their 
Lordships of the Privy Council reported 
m Muhammad Raza v. Yadgar Husmin (4) 
.in^which acertain Hinduruler of Nagpur 
had granted villages to a Afuhammadan 
subject the royal physician, moha&a 
• for the Imamhara of Pir Hussein for ever." 
^t.he mo/iasa to be.continued from year to 
year and from generation to generation." 
^.Oaan interpretation of the terms of , that 
dqed and on consideration of the entire 
-history of that case their Lordships held 
,that the grant was a personal grant sub¬ 
ject to acondition as to the maintenance 
of the Imamhara. la our opinion that 
'.case can be no authority for interpreting 
-the present grant. Their Lordships ex¬ 
pressly stated in that case (vide p. 199*) 
that the grant had been dealt with on its 
.own terms and conditions and the issue 
had been settled against it being the con- 

0'i’o.'vs ft S: S' 
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BUiulion cf a wakf. Here wo would like 
to refer also to another recent decision of 
their Lordships of the Privy Council re¬ 
ported in Muhammad Hamid v. Mian 
Mahmud (5). It was contended in respect • 
of certain properties in dispute in that 
case that they could not be considered to 
constitute wakf inasmuch as there was no 
clear evidence as to their formal dedication 
to religious uses. Their Lordships re¬ 
pelled this contention and after quoting 
the decision reported in Jewun Doss Sahoo 
V. Shah Kubeer-ood deen (2) laid down that 
although the word 'wakf' had not been 
used, yet the facts proved in the case were 
sufficient from which dedication to religious 
purposes could be inferred. 

It was next contended by the learned 
Counsel for the respondent that it was not 
provided in the sanad as to how much 
profits of the property covered by it 
were to go towards the upkeep of the 
shrine. It was urged that there were no 
less than 22 items of property granted by 
the sanad and it was quite optional for 
the sajjadanashin to spend income of 
such villages as he might choose for the 
upkeep of the buildings and the school 
and to spend the income arising out of 
the rest for his own purposes and in such 
a case the property in dispute could not 
be definitely stated to be one marked as 
wakf property under the terms of the sa nad. 
We are of opinion that this argument 
has no substance. In the year 1887 a case 
reported in Bishen Chand Basawant v. 
Nadir Hossein (6) went up to their Lord- 
ships of the Privy Council. That was a 
suit which was brought by one Nadir 
Hossein to establish his right as trustee 
of certain properties situate in Murshid- 
abad District, Bengal Presidency, and to 
set aside execution proceedings taken 
against that property. The decree in exe- 
■ cution whereof the disputed attachment 
had been placed on the property, was 
against the estate of one Mahomed Ali 
deceased who was the predecessor of Nadir 
Hossein as trustee in possessioa of the pro¬ 
perty. The trust had been created by a 
Muhammadan lady Khairunissa Khanam 
by her Will dated the 13th of April, 1859, 
executed in favour of the said Mahomed 

(5) 77 Ind. Cas 1009; 50 I. A. 92; A. I. R. 1922 P. 
• C. 384; 44 M. L. J. 149; 32 M. L. T. 52; 27 0. W. N. 

701; 4L. 15: 25 Bom. L. R. 660; 38 0. L. J. 231; 1 
P. W. R. 1923 (P. C,). 

(6) 15 C. 329; 15 I. A. 1; 12 Ind. Jur. 170; 5 Sar. 
P. O. J. 113; 7 Ind. Dec. ^n. a.) 803 (P. O.). 


Ali. According to the terms of that Will 
the trustee was after paying the Govern¬ 
ment revenue, to defray expenses oitazia^ 
dari etc. and from whatever surplus re¬ 
mained in his hands he was to draw as 
trustee’s due a monthly sum of Es. 40 and 
to pay certain other monthly stipends to 
persons named in the Will. On the death 
of Mahomed Ali, Nadir Hossein succeeded 
as trustee. The question raised in the 
case was whether the trust so created 
amounted to what in Muhammadan Law 
is called a 'wakff or whether it was 
merely a trust for the performance of re¬ 
ligious duties. Their Lordships held that 
the property was 'wakff and the judgment- 
debtor had no disposing power over it 
which he could exercise for his own benefit 
and, therefore, the property was not liable 
to be seized in attachment in execution 
proceedings. Their Lordships repelled the 
contention which was advanced before 
them on behalf of the decree-holder that 
the property had actually vested m 
Mahomed Ali subject to certain definite 
trust declared in the wasiatnama (Will) 
of the lady Khairunnisa Khanam and 
held that where property had been devised 
to a trustee with the object of providing 
for certain religious duties, neither the 

whole nor any portion of the corpus could 

be sold in execution of a decree against 
the trustee personally. They observed that 
the real question to be considered was 
ther Mahomed All’s creditor was entitled 
to attach the property itself when in the 
hands of the plaintiff Nadir Hossein: and 

in deciding this point they observed (vi^e 

pp. 339 and 340*) as follows:— . 

“If the whole property is to be sold, it 
must be taken out of the hands of the 
trustee altogether and put into the hands 
of a purchaser. That purchaser might be 
a Christian, he might be a Hindu, or b® 
might be of any other religion. It surely 
cannot be contended that property, devised 
by a Muhammadan lady to a Muhammadan 
trustee with the object of providing 
certain Muhammadan religious duties, could 
be taken out of the hands of that trustee 
: and sold to a person of any other 
and that the purchaser should become tn 
trustee for the purpose of performing ® 
seeing to the performance of those 
ous duties. If property is to be 
alienated from the trustee whom this lady 
a ppointed, or the trustee who was sub gg 
*- •Page of 15 C.—[Bd.j 
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fluently appoiuted by him to succeed him 
?? the purchaser, of whatever re- 

ugion he might be, would have to see to 
the execution of the trusts. Is it possible 
that, the law can be such that a Hindu 
might become the purchaser of the pro¬ 
perty for the purpose of seeing to the 
performance of certain religious duties 
under the Muhammadan Law? For example, 
that a Hindu might be substituted for a 
Muhammadan trustee for the purpose of 
providing funds for the mo/iurrwm-, and 
taking care that it should be duly and 
properly performed, when it is well-known 
what disputes and bitter feelings frequent¬ 
ly exist between Hindus and Muhammadans 
at the time of the mohurrum. The High 
Court says: ‘If there was a margin of 
profit, that margin of profit might possibly 
have been attached/ Their Lordships 
.cannot in this suit, in which all parties 
interested are not before it, decide as to 
the extent of the religious trusts, or whe¬ 
ther any surplus profit after the perform¬ 
ance of those trusts, would belong to 
Mahomed Ali or the trustee substituted 
by him. The corpus of the estate cannot 
be sold, nor can any specific portion of 
the corpus of the estate be taken out of 
the hands of the trustee because there 
may be a margin of profit coming to him 
after the performance of all the religious 
duties/’ 

We now proceed to consider two other 
arguments which are noted in the judg¬ 
ment of the learned District Judge. One 
argument is to the effect that Lord Can¬ 
ning’s Proclamation, dated the 15th March, 
185S, swept away the then existing ten¬ 
ures in the Province of Oudh* and that a 
fresh title had been created by the subse¬ 
quent grant evidenced bytheletter of the 
Govarnor-General, dated the 10th October, 
18f!J, and consequently the former grant 
even for wakf by the Kings’ Government 
had been swept away. The other argu-* 
ment is to the effect that the saiiad pro¬ 
vided for resumption of the grant in cer¬ 
tain cases of misfeasance or non-feasance 
paentioned therein and this was wholly re¬ 
pugnant to the idea of the grant being 
considered as *wakf.\ 

Regarding the first argument we are of 
opinion that it cannot be upheld in view 
of the terms of the grant itself. The sanad 
expressly states that the Chief Oommis- 
sioaer under the authority of the Gevernor- 
^d^eraL-in^pquacil is pleased to maintain 
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the tenure which was granted by the 
iormer Government. It is thus abundantly 
clear that the Government intended to re- 
store to the sajjadanashin the same tenure 
which he was in possession of, prior to the 
confiscation. We W already held that 

rte tenure under which Shah Mohammad 

Naim Ata held under the Kings’ Govern¬ 
ment was that of ^wakf and that when the 
British Government in clear and express 
terms maintained the same tenure the 

property covered by it must be considered 
to have remained *wakf.' 

Regarding the second argument we are 

-j j expressly been 

provided that it is open to the OrLa to 

impose limitations and restrictions, what- 

ever it chooses to prescribe, upon grants 

made by it or under its authority and that 

such conditions and limitations are to be 

valid notwithstanding any rule of law to 

the contrary. We are, therefore, of opinion 

that the fact that the Government laid 

down certain conditions in the sanad 

granted by it to the effect that in certain 

conditions the grant was to be resumed 

property, which 
had been created as endowed or wakf 

property by the Kings of Delhi and Oudn 
and subsequently maintained by the Bri¬ 
tish Government, ceased to be W/’ owing 
to the imposition of such conditions ^ 
On a consideration of the entire evidence 

Thai ‘‘leJ’sfore, of opinion 

^at the villages, Ataganj Usri and 

Khwajapur, constitute wakf property, the 

profits of which are to go towards the 

upkeep of the buildings of Khanqah Karimia 

and the religious school attached thereto 

situate at Salon. District Rae Bareli fnd 

that the plaintiff respondent is not entUl- 

ed to attach rents and profits of those 

villages in execution of his personal decree 
apiQst the defendant-appellant Shah 

Mohammad Naim Ata. 

■ aHow the appeal, set 

aside the decree of the lower Appellate 

Court and restore that of the Court of first 
ms ance dismissing the plaintiff’s suit, with 
costs in all the three Courts. “ 

f lean use- 

respectfully say so, atmv 

the view of law as to wakf whifh L 
taken in this case and I concur with M 

.that, the appeal should be allowed 



• * • 
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plaintiff’s suit be dismissed with costi fa 
all Courts. 

By the Cour*t, —The appeal is allowed, 
the decree of the lower Appellate Court 
is set aside and that of the Court of first 
instance restored. The plaintiff’s suit is 
dismissed with costs ip all the three Courts. 
• z. K. Appeal allowed, ■ 


RANGOON HIGH COURT. 

r First Civil Appeal No. 26 of 1925. 

June 7, 1926. 

Present:—Sir Guy Rutledge, Kt., Chief 
Justice, and Mr. Justice Carr. 

MA GYI— Plaintiff — Appellant 

versus 

MA ME AND OTHERS—DEFENDANTS — 

Respondents 

Benami transaction—Practice of benami among 
Barmans Gift, presumption of benami character of 
'—Proof of benami character—Evidence Act (/ of 1872), 

‘8. 111^, Ulus. (<7)—IV'itness expected to know not called 
"^Fi^esumpUon. 

_ Among Burmans the practice of 6cnanii' is not in- 
aigenous and thougli it lias to some considerable 
^xtent taken root, it is j'et not so common as among 
the Natives of India proper. The device is verv sel¬ 
dom employed except as a means of defeating or 
delaying ths immediately impending claims of iome 
creditor or other person, [p. 253, col. 1 L 

. ^ more proof is needed of the benami nature of 
a transaction where parties to it are Burmans than 

18 necessary where the parties concerned are Hindus 
,or Muhammadans. [thid.J 

Where a witness of high standing expected to know 
a parcy s case is not called to give evidence, the pre¬ 
emption 13 that if called his evidence will not 
•be favourable to such partv. [p 25*’ col 1 ] 

f Appeal by the plaintiff. 

. Messrs. N. M. Cowasji and Danlra, for 
.the Appellant. 

j. Mr. Ktith^ for the Respondents. 

JUDGMENT. —The pliintiff, Ma Gyi, 

18 an old lady who was possessed of con¬ 
siderable property. She has been a widow 
ior many years j She had one son, Maung 
Po Nyun, who by an earlier marriage had 
:a son named Kyaw Tha. His last wife was 
(the .first defendant, Ma Me, whose five 
minor children by Po Nyun are the other 
defendants in the suit. So far as can be 
determined it appears that throughout bis 
Jife Po Nyun lived with his mother. At 
any rate it is common ground that for a 
4ong time past he and his wife Ma Me 
^nd thdir children lived with Ma Gyi. Po 
^yun died abopt three years before the suit 
/r^that jB. about 1921. 

- 1922 Eiyaw Tha ^ laid claim'to'a share 
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of the property- possessed by Ma Gyi,- ^ 
aa heirof iMiung Po Nyun. He allege;4 
that Po NyuQ had been a joint owner with 
Ma Gyi of the property, la August, 192i?| 
Ma Gyi executed the deed of gift, Ex. A', 
in favour of Ma Me and her six children 
(one of whom died before the suit). la 
terms this deed is one of absolute gift- 
And admittedly the property which it pur¬ 
ports to convey is practically the whole of 
Ma Gyi’s immoveable property. But it 
covers no moveable property. 

In January, 1923, Ma Gyi published ia 
both English and vernacular newspapers an 
advertisement stating that she had' trans¬ 
ferred all her properties to her daughter- 
in-law, Ma Me and her six grandchildreni 
to whom she had given possession of the 
properties. 

In February, 1923, Kyaw Tha filed an 
application to sue as a pauper for his share 
of his fatheFs share of the properties. 

But shortly after that he died and his 
application abated and was dismissed on 
the 3rd May, 1923. The record of this pro* 
ceeding is filed as Ex. T. 

It is common ground that Ma Me had 
assisted Ma Gyi in the management,, of her 
properly and had held powers-of*attorney 
from her. Exhibit 5 is a special power, 
dated 1918. Exhibit 6 is a general power, 
dated December, 1920, and Ex. 8 is another 
general- power dated. June, 1922 , and said 
to have been executed because Ex. 6 had 
been mislaid. Under these powers Ma Me 
had let out the paddy lands and collected 
rents, etc. 

The parties continued to live together 
until about the beginning of May, 192'!, 
when there,was a quarrel which resulted in 
Ma Gyi leaving the house. Thereafter 
there were criminal proceedings in respect 
of paddy godowns, and this suit was filed in 
July, 1924. 

In her plaint Ma Gyi alleged that the deed 
of gift was a benami transaction, executed 
into at the suggestion of Ma Me in order 
to defeat the claim of Kyaw Tha. Ij 
Was not intended to have any effect it all 
and she was assured by Ma Me that it 
would not affect her rights at all. She 
alleged further that since the execution of 
the deed she bad been, as before, in po^ 
session of the properties mentioned and 
enjoying the rents and profits thereof. 
But curiously enough she prayed not only 
lor a declaration' that the deetd of gilt wai' 
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Df no effect, but also for possession of the enjoyed her entire confidence. Even prior 
properties and for mesne profits. to the deed of gift leases or tenancy agree- 

There was also an allegation that the ments were executed in the joint names 
properties belonged^ to the plaintiff alone of “Daw Gyi and daughter Ma Me.” Ex* 
and that Kyaw Tha's claim that his father am pies of these.are Exs. N, 0 and P exe* 
Po Nyun, was a joint-owner was false. cuted in 1921 and 1922. This practice 

The defendants in their written state- continued in 1953 as is shown by most of 
ment alleged that Po Nyun was in fact the M series of exhibits. Exhibits M 5, 6, 
a joint owner with the plaintiff and that 16 and 18 are bonds securing either loans 
bis share was half. They denied all the or the hire of cattle, executed in 1923 and 
allegations that the gift was benami and all in favour of Ma Gyi and Ma Me jointly, 
alleged that it was made in consideration Thus in this respect the execution of the 
of the services of Ma Me and in order to deed of gift made no difference in the 
prevent litigation on the death of Ma Gyi. practice. Nor was there mutation of names 
They alleged also that Ma Me had been in in the Revenue Registers. After the quarrel 
possession of ihe properties and had enjoy- At is clear that each of the parties set to 
ed the rents and profits from them from work to induce the tenants to attorn to her 
the date of execution of the deed of gift. only, but this, is immaterial. 

Several issues were framed but there Up to about the beginning of May, 1924, 
have not been precise decisions on any the parties continued to live together in 
of the issues, except that it was found that the same house, and there seems to have 
the deed was not tendmi. been no external indication of any change 

The finding was, of course, sufiBcient in in either possession or ownership of the 
itself to conclude the suit, but it was not property. These facts tend to support the 
really on that finding that the suit was plaintiff’s case, but are not conclusive. It 
dismissed. In the evidence of the plaintiff is possible to explain them by the state 6f 
and her witnesses a story was set up that complete confidence then existing between 
at the time of execution of the deed of the parties. 

gift another agreement had been executed . The publication of the advertisement 
by which the gift was not to take effect does not seem to us to help the defendant's 
until after the death of Ma Gyi. It was case very much. Ma Gyi’s explanation of 
contended that the transaction was thus this as a counterblast to Kyaw Tha’s 
a testamentary disposition and, therefore, action is a reasonable and probable one 
void, since a Burman Buddhist cannot .and it has not been contradicted On the 
make such a disposition. The learned other hand, it is urged that the absence 
District Judge held that this was a ca.se of mutation of names is in favour of tba 
different from and inconsistent with genuineness of the gift, since, had the 
that set up in the plaint and that for that object been to defeat Kyaw Tha, steps 
reason alone the suit must fail. He re- would at once have been taken to tiansfer 
corded his finding that the gift was not the land to the names of the defendants 
benami only in view of the possibility of an iu order to add verisimilitude to the gift, 
appeal being filed. . There is some force in this argument, and 

We think that the District Judge has also in the argument that, no gift could 
Exaggerated the difference between the po^sihly affect Kyaw Tha’s vested rights, 
cases as stated in the plaint and as set up if he had any, and that therefore, the 
•ia the evidence, and that the difference alleged purpose of the benami eift could 
might have been dealt with by an amend- not be attained. But these arguments also 
ment of the plaint. We propose, therefore, are not conclusive. 

’ tO consider the evidence. * •• Ma Gyi herself says that when Kyaw Tba 

The plaintiff, Ma Gyi, is evidently a put forward his claim Ma Me suggested the 

lady of considerable business ability, and gift as a means of defeating bim. She 
though she has attained the age of 75 she consulted U Pe Tun, the Sub-Registrar, as 
'is still in full possession of her faculties. ■ to the advisability,of suggestion. He 
■.Of recent years, no doubt, owing to her recommended it and' she accordingly 
■advancing age she has entrusted the agreed to execute the deed. It was arrang- 

* management- of her affairs to the defend- f ed that registration ,shouIAJje effected at 

•ant, MaMe, and there can. be no doubt .her hppse, Jsst Kyaw Tha might intervene 
‘ that before-the unfojrfcuaate quarrelMa Mo ^AAd.obiect>oJjhe^registjation. Th^ deed 
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'was prepared, being written by U Pe Tun’s 
Boa, Kyaw Zaw Aung, and was brought to 
her house for execution and registration. 
There Were present U Pe Tun. Kyaw Zaw 
Aung, the Registration Clerk Tha Tun, Po 
Sin, a stamp vendor and her nephew, Po 
Thet. The deed of gift was read over to 
her and she at once said that she could not 
execute it because it would deprive her of 
all her property. It was then arranged 
that to protect her a separate agreement 
should be executed by herself and Ma Ma. 
This agreement was written out by Tha 
^Tun and was executed there and then. By 
it Ma Me agreed that she and her children 
would not make any use of the properties 
until Ma Gyi’s death. 

The evidence in support of Ma Qyi’s 
' story is not strong. U Pe Tun was not 
called, though on her story he would have 
been able to give evidence as to the incep¬ 
tion of the idea and of the execution of the 
separate agreement. And he was, apparent¬ 
ly, the witness of highest standing avail¬ 
able. His son, Kyaw Zaw Aung, and the 
stamp vendor, Po Sin, also were not called. 
The failure to call these witnesses neces¬ 
sarily raises the presumption that their 
evidence would not have been favourable to 
'the plaintiff’s case.. 

The Clerk, Tha Tun, says that he wrote 
out the agreement which was dictated to 
him by the Sub-Registrar, U Pe Tun, and 
it was then executed. According to him 
" the terms of the agreement were that Ma 
Me should not deal with the property in any 
way without first obtaining the permission 
"of Ma Gyi, He says nothing at all about 
the death of Ma Gyi. 

PoThet who, as already mentioned, is Ma 
Gyi's nephew, the son, she says, of her half 
sister, says that the agreement was that Ma 
Me and her children should not make any 
‘ use of the property against Ma Gyi’s Will 
and that the property should become theirs 
only on her death. We cannot regard this 
’ evidence as very strong. 

Ma Gyi goes on to say that she kept this 
_ agreement in her own box but about two or 
' three months after its execution she missed 
‘ it from there. She asked Ma Me if she 
^knew anything about it and Ma Me said 
‘ that she had taken it to show to the lawyers 
in connection with Kyaw Tha’s case, and 
■ promised to return it. This was in Tasaung- 
'jtion (about November). Tha Beik was 
Vpresent when this was said. The old lady 
waa rather vague as to the time of this 


0. MA AE. [1001. 0.19271 

incident. She said later that she thinks it, 
was after Kyaw Tha’s death. But it is 
clear from Exhibit T, that Kyaw Tha did 
not die until well on in 1923, whereas she 
puts the incident about -November 1923.: 
Later again, when cros^-examined as to the 
reason of Tha Beik’s presence and as to 
what he had stated in evidence in the 
criminal case, she said that he did not come 
in Tasaungmon but in Tabaung (about 
March). He was not present on the first 
occasion when she asked about the doou* 
ment. 

Tha Beik says that he heard a dispute 
about au agreement in **Tabaung last." As 
he gave evidence in November. 1924, that 
would be about March, 1924. He does not 

know what the agreement was about. 

He is indebted to both Ma Gyi and Ma Me» 
but more heavily to the former. On the 
6th May, 1924, he executed a tenancy 
agreement Ex. 15, in favour of the defend¬ 
ants. This was a few days before 
final split between the parties, which Ma 
Gyi puts on the 9th May, but relations 
were probably already strained. Subsequ¬ 
ently, he executed a fresh agreement m 
favour of Ma Gyi. The District Judge 
noted that this witness hesitated long over 
bis replies and tried to avoid direct 
answers. ^ ^ 

Lun Bye is a medical practitioner, pfl 
says that both Ma Gyi and Ma Me told him 
that the registered deed was made because 
of Kraw Tha’? case. Ma Gyi QSkid tha 
though Kyaw Tha had filed a suit 0“ 
would not give him a single pice and so na 
given all the property to Ma Me. 

stands this statement does not support 

Gyi’s case. He speaks also to hearing 
dispute between Ma Gvi and Ma Me, j 
an agreement, which Ma Me said ^ ^ 
given to a “Mingyi” He does not 
what the agreement was about, nor does 
date this dispute, even approximately. 

Maung Ba Gale is a masseur and 
hour of the .parties. He speaks to a p ^ 
liminaiy discussion between Ma 
Ma Me as to what was to be 

Kyaw Tba’s suit, and to a subsequent . 

sultation with U Pe Tun. His 
these events does not agree with Ma . . 
own and he was not mentioned by Al® aion. 
as having been present on a. 

He further says that in Tabaung 12oD • 
(about March. 1924) Ma Gyi reporteU 
him that Ma Me had stolen an 
_lanfc of her bo^. He ppoko to Ma M© ® 
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this and she said that she had promised to 
return the agreement to Ma Gyi. This 
witness has been prosecuted criminally by 
Ma Gyi and has himself prosecuted her. 

At its very highest the evidence of these 
three witnesses proves nothing more than 
that there was a dispute between the parties 
about some document of the nature of which 
the witnesses know nothing. And even as 
to that their evidence is not very convinc¬ 
ing. 

xMo evidence was given for the defence 
and Ma Me herself did not go into the box 
and give her account of the affair. Her case 
necessarily suffers from this omission. 

It has been urged that in cases such as 
this there is a presumption that the gift was 
henami and numerous authorities have been 
cited on this subject and also on the 
subject of advancement. The question 
of advancement does not arise, and the 
decisions as to 68nami transaction give us 
comparatively little help because all relate 
to transactions between Hindus and Muham¬ 
madans. Among Burmans the practice of 
beyiami is not indigenous, and though it 
has to so.Tie considerable extent taken root 
it is yet not so common as among Natives 
of India proper. The device is ver}* seldom 
employed except as a means of defeating 
or delaying the immediately impending 
claim of some creditor or other person. In 
view of these considerations we think that 
there is no presumption that the gift now 
in question was fcenamt. We think, more¬ 
over, that more proof of its benami nature 
is requited than;,would be necessary were 
the parties concerned Hindus or Muham¬ 
madans. 

The case would have been considerably- 
more satisfactory had the defendant, Ma Me, 
herself gone into the box and given her 
account of the execution of the deed of gift. 
But giving the plaintiff the full benefit of 
Ma Me’s omission to do this we are still not 
satisGed with the oral evidence of what is 
alleged to have happened at the time of 
execution of the deed of gift, and we are 
Unable to hold it proved that any other 
Agreement was entered into at that time 
or that the gift was expressly limited in 
any way. 

The evidence actually given on that point 
IB unsatisfactory and contradictory and 
several available witnesses were not called. 

There remain the circumstances which 
tell somewhat in favour of the plaintiff’s 
elaim. The first of these is the impro* 
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bibility that she would thus divest herself 
of all her property. This loses some of its 
weight iQ view of the complete confidence 

Mp “ plaintiff and Ma 

JMe. Ihe plaintiff would very likely feel 

quite sure that she could rely on Ma Me to 
treat her and maintain her properly, and 
that confidence would, we think, have been 
jUBtihed had the unfortunate quarrel not 
occurred in consequence of the elopment 
of one of Ma Me s daughters. 

The second circumstance is that Kyaw 

fn nVf gift was made 

to defeat him and in regard to this publica¬ 
tion of the advertisement seems to us to 
lend some further support to the plaintiff's 
case. But as a means of defeating Kyaw 
Tha 8 claini the gift was very obviously a 
futile expedient Possibly Ma Me and Ma 
Gyi might not fully realise this but if as 
she alleges, MaGyi consulted U Pa Tun on 
the subject it is likely that he would so 
have advised her. And although Kyaw 
lhas claim may have been the immediate 
occasion of the gift it seems quite possible 
that It nierely operated by directing atten- 

on Ma Gyi s death. Kyaw Tha would on 
that occurrence undoubtedly have had a 
claim to share in the estate and it is nos- 
sible that Ma Gyi made the gift in order 
to punish h^irn. There appear also to be 
other possible claimants. Ma Gyi says 

now that she has an adopted daughter, Ma 
Thon, and ^om the proceedings in Kyaw 
Tha 8 case (Ex. T) it appears that Po Nyuu 
had left a daughter by a wife-intermediate 
between Kyaw Tha s mother and Ma Me. 

association between 
Ma Me and Ma Gyi it is quite possible that 
Ma Qyi would wish her estate to go to 
Ma Me and her children instead of to any 
of those other claimants. She could attain 
that end only by giving the property to 

Ma Me and her children in her own life- 
time. 

case as a whole, therefore wa 
think that the plaintiff has not succeeded 
in proving that the deed of gift was benami 
or otherwise ineffective. 

The appeal is, therefore, dismissed with 
costs* 

f*- Appeal dismissed. 
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PRIVY COUNCIL. 

’Appeal from the Calcutta High Court. 

March 12, 1926. 

Present :—The Lord Chancellor, Lord 
ParjQoor and Lord Blanesburgh, Sir John 

Edge and Mr. Ameer Ali. 
PURSUTTAMDAS AGARWALA— 

Appellant 


vcr.?us 

GOBIND PROSAU AGARWALA 
and others—Respondents. 

• Hindu Law—Will, conslruction of—Trusts, failure 
of—Disposal of surplus. 

' A Hindu testator directed in his Will that out of 
the income of his estate a sum of Rs. C50 (subject to 
the increase mentioned in a subsequent para, of the 
AVill) be remitted monthly by his executors or trustees 
to the Managers for the time being of a certain temple 
out.of whicli a sum of Rs. 100 should be paid to cer¬ 
tain persons in succession and the residue should be 
appropriated towards the expenses of performing 
puja at or otherwise maintaining the said temple and 
of the daily feeding of the poor there. Jn a subse¬ 
quent clause of the Will the testator further directed 
that after making the payments mentioned in the 
Will the surplus of the income of his estate should he 
applied in the manner respecting the said monthly 
wim of Rs. 650, or so much thereof as was^ not re¬ 
quired for the support of the persons mentioned in 
the earlier clause, towards the performing of puja and 
other rerigious ceremonies.and for the daily feeding 
of the poor at the temple previously mentioned. The 
^usts in respect of the sum of Rs.- 100 mentioned in 
the earlier clause failed: 

Held, (1) that the latter clause in the Will was a 
general residuary clause sweeping up all that was 
fldt disposed bf by the previous clauses and that, 
^erefore, this monthly sum of Rs. 100 fell into the 
residue of .which trusts were declared by the latter 
clause; [p. 255, col 1] 

(^) that under the latter clause the residue was appli¬ 
cable for the religious and charitable purposes men¬ 
tioned in the earlier clause and that, therefore, there 
was no sum not disposed of by the Will to which the 
j^les of intestacy would apply, [ibid.] 

♦ ^ 

Appeal from the decree of the Calcutta 
fiigh Court, (Sir Lancelot Sanderson, Kt., 
0, J. and Richardson, J.), dated the 26th 
Jiloveinber, 1923. . _ 

' Sir" G, Loivndes iC; C.^and Mr G. D, 
iltNair, for the Appellant 
^Meesrs. L. deGruyther^^K. E. B, 

for the Respondents, 
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- judgment; 

.The Lord ChancelloP^-^Thisappeal 
feisesa question ns to the construction of the 
Will of Babulal Agarwalla, who died in tbe' 
yeaf 1873: Thn Will is in the English 
Language and states (among other things) 
the testator’s intention to erect a Mundir 
and suitable buildings for the residence of 
Inembers of his family and for the reception 
of poor and homeless persons at Sri Brinda^ 


ban. Then by a clause, which has 
been referred to as cl. 17, he directs 
that out of the income of his estate 
‘a sum of Rs. 650 (subject to the increase 
hereinafter mentioned) be remitted monthly 
and every month by my executors or trus¬ 
tees to the managers for the time being 
of the Mundir of Brindaban to be 
as aforesaid out of which sum Rs. 169 
shall be paid to" certain persons in suc¬ 
cession ; and then the clause continues. 
“and the residue or surplus shall be appro* 
priated towards the expenses of performing 
pujas at or otherwise maintaining the said 
Mundir and of the daily feeding of the poor 


The beneficiaries of the monthly sum of 
Rs. 100 named in this clause are all dead, 
and it is common ground that 
declared of that monthly sum for the benent 
of other persons not there named i^re in¬ 
operative, those persons not having been 
born in the testator’s lifetime. Then ny 
cl. 23 of the Will the testator says t^is: . 

‘T further direct that after paying toe 
monthly sums and the monthly expense 
hereinbefore directed to be paid orincurrfi 
and also after providing for the paymen 
of taxes, Government revenue and assess^ 
meats and repairs of my immoveable pro¬ 
perty, the surplus of the rents, 
profits of my property and estate shall n 
monthly and every month remitted 
Brindaban and applied in manner * 

ing the said monthly sum of Rs. 
much thereof eis is not required for IR 

support of my family there, 
performance of pujos and < 5 ither religro 
ceremonies, and for the daily feeding o* ^ 
poor at my Mundir there.’* 


Upon these clauses three points ar * 
ae*first question is whether the j 

e sum of Rs. 100 permonthhavj.BgJW .2 
at sum falls into the residue of the its. 
month and is applicable according tp 
usts of cl. 17. It ia not 
icide that question, as it has been ^ 

: throughout, and their 
sume in favour of the appellant, tu 
3 . 100 a month does not fall mt 
tijticular residue of which the t^ua 

dared by cL 17. , .canoi^ 

The second Question is whether, 

I that to be so, the Rs. 100 a- month 
the general residue Whicn ' , 
i of by cl.' 23. in their 
inion it does. Clause 23 is a S 
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residuary clause, sweeping up all that is 

not disposed of by the previous clauses* 

and, accordingly, by virtue of the ordinaiy 

rule, the monthly sum of Rs. 100, assuming 

It not to be disposed of by cl. 17, falls into 

the residue of which trusts are declared bv 
cl. 23. ^ 

^ third question is raised : cl. 
^6 directs the surplus to be “applied 
in manner respecting the said monthly 
sum of Rs. 650, or so much thereof as 
18 not required for the support of my 
family there towards the performance of 
pujas and other religious ceiemouies, and 
for the daily feeding of the poor at my 
Mundir there.” 

; It is suggested on behalf of the appellant 
and, the learned Judge who first dealt with 
the matter was disposed to hold that the 
effect of that trust was that a proportion of 
the residue, bearing the same proportion to 
the whole as the Rs. 100 bore to'the total 
6um of Rs. 650, became applicable for the 
support of the testator’s family, described 
in cl. 17, and that particular trust having 
faile'd, is undisposed of and passes to the 
testator s heirs. In their Lordships’ opinion 
that is not the true effect of the claused 
The clause in substance directs that the 
residue shall'be applied for the religious 
and charitable purposes referred to in 
cl. 17, being the purposes applicable under 
that clause applied to the residue of the 
Rs, 650 per rhonth after deducting the 
Rs. 100 per month, and this view is support¬ 
ed bj^d^he words “ subject to the increase 
Kereinafter mentioned,” contained in cl. 17. 
The result is that, in their Lordship’s opin¬ 
ion, there is no sum not disposed of by 
the Will, and, accordingly, that the judg¬ 
ment’ of the High Court at Calcutta is 
right and should be affirmed. Their Lord- 
ships will, therefore, humbly advise His 
Majesty that the appeal fails and should be 
dismissed with costs. 

z* K. ' Appeal dismissed. 

I Solicitors for the Appellant:—Messrs. 
morgan, Price Co. 

^Solicitors for the Respondents;—Messrs. 
Watkins and Hunter. 
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RANGOON HIGH COURT. 
FULL BENCH. 

Civil Reference No. 13 of 1926. 
December 3, 1926, 

Preserj^;—Mr. Justice Pratt, Officiating 
C hief Justice. Mr. Justice Cunliffe 
and Mr. Justice Maung Ba 
The COMMISSIONER of INCOME-TAX 

versus 

A. EGGAR —Respondent 

income Tax Act (XI oi /'>*-») » / /?i 7.\. j 
TncoZ tax from 

a Professor ulio, as a condition for 

it M agreed to dedicate the whole of 

It to the benefit of students and wlio in fact on receipt 

of itde\oled his emoluments for the purpose acreed 

Mr. AeU/i, ftrthe Commissioner. 

Mr. Danes, for the Respondent. 

JUDGMENT OF THE FULL 

BENCH. 

Pratt, Offg c. J.-The Commig- 

ei^oner of Jneome Tax has under 8. 6G li) of 
Ihe Indian Income Tax Act referred to this 
Court the question whether the remunera¬ 
tion received by Mr. Eggar for his services 
as Senior Law Lecturer, Universiiy College 
and Profetsor of Law, Univeisity of Ean^ 
goon, should be included in his personal 

income for purposes of assessment to in¬ 
come tax. 

Mr. Eggar was Deputy Government Ad¬ 
vocate and the sanction of the Local 
Government was required before he 
could take up the appointments under 
the University The Local Government 

consented to Mr. Eggar accepting the 
appointments on the condition that he 

from of the salary received 

to the Vice-Chancellor to be held bv him 
on trust and expended for the benefit S 
he students (and of the University) upon 

(!) the expense of producing a series of 
printed lectures on the laws of India and 

Burma and (2) the encouragement of row* 

ing and a^atic sports and the establish- 

“The University 

in his letter stating that there waf m 

objection to Mr. Eggar taking up the posts 
under the Uni^versity stated that he ^^s 

desired to ask him to take the necessary 

steps to put his offer regarding the pay of 
the two appointments inth effect, • ^ ^ 






COMMISSIONER OF iNCOME-fAX V. A. EGGAB. 


[100 1 . 0 . 1921 ] 


Mr. Eggar accordingly drew up a draft 

trust deed, but no trust was formally con¬ 
stituted. 

The income-tax was deducted in advance 
from the sum due to Mr. Eggar from the 
University at the time of payment by the 
disbursing officer under s. 18 (2) of the 
Income Tax Act. In bis appeal against 
the assessment of his salary as Professor 
and Law Lecturer as personal income be¬ 
fore the Assistant Commissioner of Income- 
Tax Mr. Eggar toolv the position that the 
emoluments of his office under the Uni¬ 
versity became the income of a trust from 
the time that he undertook his duties under 

the University and were never in fact his 
income. 

Before us it has been argued on behalf 
of Mr. Eggar that under the circumstances 
there is a trust and that he received the 
money as agent of the trust and as trustee 
thereof himself. From the statement of 
facts drawn up by the Commissioner of 
Income-Tax it appears that each month, 
on drawing the salary attached to the ap¬ 
pointments of Law Lecturer and Professor 
of Law, Mr. Eggar paid these amounts 
into a separate account and that the monies 
in question have been devoted to the pur¬ 
poses of the University Boat Club. 

Under these circumstances it is to my 
mind clear that the money was the per¬ 
sonal income of the assessee and only be¬ 
came trust money, if at all, when paid into 
the separate account for the purposes of 
the Boat Club. 

The exemption set forth in sub-s (3) (1) 
of B. 4 of the Act has no application since 
the emoluments in question are not income 
derived from property held under trust or 
otoer legal obligation wholly for religious 
or charitable purposes. 

Mr. Eggar accepted the office of Law 
Lecturer and Professor under the condition 
^at he disposed of his salary for the 
benefit of the University as proposed by 
him, but it did not cease to be his salary 
®^®ason of his accepting the condition. 

^ ^^6 position would have been different 
had he accepted the office on condition that 
he should draw no salary. It was open to 
him to accept the appointment without pay, 
and to .leave the University with liberty to 
devote the emoluments which would ordi- 
be paid to a Lecturer and Professor 
"W charitable purposes, if they thought fit. 

^e made ho such agreement. He cannot, 

therefore, claim aa of right ^emption from 


income tax with respect to a portion of his 
income, which he devotes to charitable 
purposes under an agreement with the 
Local Government, even if he has created a 
trust with respect thereto. 

It does not appear necessary to quote 
authorities on the point, but I note that 
a similar view was taken by a Bench of 
the Allahabad High Court recently in In the 
matter of Messrs, Lachhman Dass-Narain 
Dass (1). 

It was there held that a dedication by 
the three active memberfl of the firm of a 
share of the profits of their business to 
charitable purposes did not convert that 
portion of their income into income de- 
rived from property held under trust or 
other obligation wholly for religious or 
charitable purposes, and that it was not 
exempt from assessment under cl. (3) (1) oi 
s. 4 of the Income Tax Act. 

My answer to the reference would be 
that the sum of Rs. 7,299 stated, in the 
assessment to be allowances as Professor 
of Law and Law Lecturer should beinclud* 
ed in the personal income of the assessee. 

We are agreed that the reference shall he 

answered in these terms, but we make no 
order as to costs. 

GunlifTe, J, —I concur. In my opinion 
this assessment should be upheld but on 
a technical point and a technical point 
only. In the month of December, 19-22, the 
respondent, Mr. Eggar, was occupying the 
dual position of Deputy Government 
Advocate and Secretary to the Legislative 
Assembly. On the 22nd of that month; he 
received an offer from the Governing Body 
of University College, Rangoon, to take 
up the post of Lecturer and Professor of 
Law at the College. On the same day he 
applied for sanction to the Chief Secrets^ 
for his acceptance for the offer made. On 
the 9th of January, the Chief Secretary 
replied regretting that the Home Member 
was unable to sanction the acceptance aa 
I'your appointment is a whole-time one and 
it is felt that the additional work would 
be too heavy a tax on your time.” ^ On the 
17th January, 1923, Mr. Eggar again wrote 

to the Chief Secretary proposing, if sai^ 

tion could be given to him. to assign the 
whole of his salary from the lecturership 
and the professorship (Rs. 600 a month, 
to the Vice-Chancellor to be held bv him 
on trust and expended for the benefit ol 

(1) 84Ind. Cas. 207; 47 A. 68: 22 A. L. J. 913; ^ 

B. 5 A. 640 Qiy.\ A. I. B. im AU. 115. 
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the students of the University upon (1) 
the expenses of producing a series of print- 
ed lectures on the laws of India and Burma, 
and (I?) the encouragement of rowin<^ and 
aquatic sports and the establishment of 
a Boat Club at the University. This altruistic 
Otter appears to have touched a chord. The 
question of the too heavy tax upon Mr. 
^ggars time was waived and the Chief 
Secretary on the 23rd January replied that 
there would be no objecMon on the part 
of Government to Mr. Eggar’s accepting 
the two positions and he desired Mr. Eggar 
to take the necessary steps to put ^ his 
otter regarding the pay of the two appoint¬ 
ments into effect. 

Eggar then informed the authorities 
of the University that Government had 
wUhdrawn their objection and he was at 
liberty to take the position on the terms 
laid down. He was duly appointed. Sub¬ 
sequently, we find the Chief Secretary writ- 

behalf of the Home Member to 

the Vice-Chancellor, Sir Robert Giles, 
whether the conditions approved 
of had been complied with and Sir Robert 
replied that Mr. Eggar “has made arrange¬ 
ments for his emoluments in both capacities 
to be placed intrust for the purpose of 
defraying the cost of printing his law 
lectures, etc., and instituting and maintain- 
mg aBoat Club for University students. 
He 18 to be one trustee, the Vice-Chancellor 
the other.” Sir Robert added that for the 
purpose of this trust, Mr. Eggar had draft¬ 
ed a rough trust deed, which he, Sir 
Robert, had not yet had time to look at. 
He also added: “That the Standing Com¬ 
mittee approved of Mr. Eggar’s proposals 
to deal with the emoluments, but this Com¬ 
mittee is not^ really concerned with the 
manner in which the Lecturer spends his 
sal^y.” That, indeed, appears to have 
been all that ever was done in the matter 
of establishing a trust; presumably, how¬ 
ever, the young Burmans received their 
preliminary tuition in rowing and aquatic 
sports and no doubt Mr. Eggar’s lectures 
were printed and available to these who 
wished to profit by their perusal and study. 

On the 3rd May, 1926, Mr. Rodriguez, 
Income-Tax Officer, Salaries, assessed Mr. 
Eggar, who, by this time, had become 
Obvernment Advocate of the Province, for 
mcome-tax and among the items of Mr. 
Eggar’s- annual income he included 
Ea.. 7,299 allowances, as Professor and Law 

‘Lecturer. On the 17th May, 1926, Mr, 
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VI 


Jbfer n J^;i agaiQSt the assessment, 

toaed above was not part of his annual 

th^h®’ "’^3 the income of a trust for 
the benefit of the students of Rangoon 

a<4*inTi^‘lh' forward an appeal 

fn i on the 17th May, 

in which he elaborated his standpoint on 

oosi if ^dded that he only accepted tlm 

condition that he should receive no income 
r salary from the University and that the 

if performance 

pnn,i duties as far as the University was 

benefit of the students. His appeal was 

OommT®'^' f^®^a’ider, the Deputy 

aSll “®^- ‘^® that he had 

nftref* ^ ^^^sived the allowances as remu- 
neration for the services rendered. Mr. 
Alexander also wrote another order on the 

reviiJd tiad been 

ilf ^® ®®"i® conclusion 

^ A®’" * fb® same 

^/®^®r®'ice was then made to the 

High Court and we have had the benefit of 
the views of Mr. Mackenzie, the Commis¬ 
sioner of Income-Tax, in his statement of 
facts and questions referred to. Mr. Mac- 

“t? tde view that this 
Ks. 7,2i)9 was Mr. Eggar s salary; that he 
never executed a deed embodying the terms 
of the proposed trust and that s. 5 of the 
ndian Trusts Act, 1882, lays down that 
to make a valid trust of moveable pro- 

necessary either (a) to execute 

a deed and register it, or (6) in the case 
of a verbal trust to hand over the property 
to the trustee. Mr. Mackenzie adds that 
in the present case no deed has -been exe- 

an accordingly clear to him 

^at the money comes into the hands of 
Mr. Eggar in propria persona and is not 
paid to a trust. Mr. Mackenzie winds up 
his opinion by saying; “Even if Mr. Eggar 

he received it first qua Mr. Eggar.” ' ’ 
Several questions here arise and must 
be determined before one is able to an 
proach the main question of exemption or 
non-exemption. The trust deed, Jb ehU 

dated January, 1923, runs as followsr “I 
declare that all the emoluments to which 

I may be or become entitled as Professor 
?enfe’^LaW®pH“‘''®™‘^ of Rangoon and 
College shall be held in trust for the benefit 
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of the University and the students and 
expended upon (1) printing, typewriting 
and incidental costs of producing a series 
of lectures on the laws of India and Burma, 
and {2} establishing a Boat Club for 
the students, purchasing boats and so 
forth. Power to settle the details of these 
schemes and the application of the fund, 
as well as power to cancel this trust, 
shall be vested in the Vice-Chancellor for 
the time being of the Universityand myself 
subject (where necessary) to the final deci¬ 
sion of the Chancellor of the University.” 

At the hearing Mr. Eggar contended 
through his learned Counsel that effect 
should be given to his intention on an 
equitable principle which is laid down in 
the well-known English Chancery case of 
Holroyd v. Marshall (2). That case is an 
authority for the equitable doctrine that 
on a contract agreeing to make a transfer 
of property, the beneficial interest in that 
property is immediately passed to the 
transferee provided the contract is one of 
which a Court of Chancery would decree 
specific performance. I am inclined, how¬ 
ever, to think that the principle laid down 
in Holroyd v. Marshall (2) and in the 
long line of English and Indian cases 
which have followed its decision, cannot 
be applied in the present case. The 
maxim in equity w'hich considers as done 
that which ought to be done is almost in¬ 
variably applied to cases in which some 
default or fraud has taken place for which 
reason the assistance of the Court is asked. 
I am much more inclined to regard the 
whole of this transaction as being nothing 
more nor less than an executory trust. The 
deposit of the draft so-called trust deed 
.wa 3 in.my view in law a direction to 
create an executory trust. Executory trusts 
are exceedingly common in the United 
Kingdom. The directions to create them 
are usually found in Wills and marriage 
settlements and often covenants to settle 
after acquired property have been con¬ 
firmed. Where, too, the creator of the 
trust nominates himself as a trustee for 
the cestui que trust, the Courts have al¬ 
ways looked generously upon the intention 
of the declaration. It is quite true that 
covenants to settle usually only affect 
corpus and not income, but effect has been 
given where a plain intention is shown to 


(2) {1862) 33 L. J. Oh. 193; 10 H. L. 0. 191- 9 

11 i’l? 


liuLts concerned with income alone; foi* 
trusts and legal estates are governed by 
the same rules. It is quite true that a 
voluntary covenant to create a trust is not 
enforceable, but if the whole of the cir¬ 
cumstances of this case are examined, it 
will be seen that there was a valid con¬ 
tract between the Government and Mr. 
Eggar enforceable in law from which this 
voluntary trust sprang and the true test 
is whether, on the whole construction of 
the letters passing between the parties 
and also of the draft trust deed, there 
was an intention to give third parties im¬ 
mediate equitable rights. In my opinion, 
that teat is fulfilled. 


The Commissioner for Income-Tax, how¬ 
ever, contends that any question of a trust 
in India is controlled by the provisions 
of the Indian Trusts Act of 1882. 
That is quite true if the trust in ques¬ 
tion does not happen to be a charitable 
trust. But the pre-amble to that Act has 
been interpreted to exclude all charitable 
trusts from the operation of the Statute. 
I, therefore, arrive at the next question 
as to whether this executory trust is in 
fact a trust for charitable purposes. I 
think that the arrangement entered into 
here comes well within the definition of a 
charitable trust laid down by Lord Mac- 
Naughton in Income-Tax Commissioners 

V. Pemsel (3). 


Such being the case, is this charitable 
executory trust exempted under the Indi^ 
Income Tax Act of 1922 ? Section 4, sub- 
8. (3), sub-para. (1), of the Act reads: “This 
Act shall not apply in the following classes 
of income. Income derived from property 
held under trust or other legal obligation 
wholly for religious or charitable purposes, 
and in the case of property so held in 
only for such purposes the income applied 
or finally set apart for application thereto. 
And sub-para. (2) of the same sub-section 
runs: “Any income of a religious or charit¬ 
able institution derived from voluntaiy 

contributions and applicable solely to reli¬ 
gious or charitable purposes." . * T 

It is with a good deM of regret ^^bat a 

am unable to hold that Mr. Eggar s gw* 
comes within the ambit of either of ^bes 
paragraphs. Paragraph (2) obviously does 
not apply as the income there mentione 
is, of course, the income, once it is in tnw 

(3) (1891) A. 0. 531; 61 L. J. Q. B. 265; 63 L- T. 
621; 53 J. P. 805. 
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hands, of the charitable or religious institu- 

would fulfil all the requirements laid down 

properly. The legal 
aefinitiou of personal property is a very 

wide one. It has been held to apply to 

aeots, in certain circumstances, to choses 
in action of all kinds, to copyrights, to 
patents, to debentures and even to Govern¬ 
ment annuities, but I cannot think that 
even this wide interpretation can include 

^ salary. It is true 

that Mr. Eggar, having regard to his 

covenant with the Chief Secretary, received 
bis salary and his position in a fiduciary 
capacity alone, but as that salary was not 
income derived from property held on trust 

be cannot be considered as able to obtain 
tbe benefit of the exemption. It is with 
reluctance, as I have said, that I uphold 
this assessment. Whether such action on 
tbe part of the authorities will encourage 
similar'public-spirited efforts it is not for 

me tosay I can well imagine, for example, 
that on different facts the receipt of extra 
emoluments such as this might place the 
assessee within a different category of 

assessment for example in relation to 

super-tax. There a real hardship would 
accrue. 

For these reasons, however, I think the 
assessment should be upheld. 

Maung: Ba, J. —I have had the ad- 
vantage ot reading the judgments of the 

learned Chmf Justice and my learned bro¬ 
ther Cunliffe. 

The facts leading up to this reference 
made by the Commissioner of Income-Tax 
have been fully set out in their judgments, 
ihe question referred is: Whether the 
^9* 7,299 stated in the assessment 
to be allowances as Professor of Law and 
Law Lecturer should be included in the 
personal income of the assessee, or should 

be- treated as the separate income of a 
tru^t? 

_ When the Government permitted Mr. 

Eggar to atcept the Law Lecturership and 
Professorship, which carried an allowance 
of Rs, 300 each, he most generously agreed 
a condition that he should assign the 
whole of the salary that he should receive 
these appointments to the Vice- 
"®^cellor of the Rangoon University to 
by him on trust and expanded for 
tbe benefit of the students upon (1) the 

of a se^es of printed lectures 
on We laws of India and Burma, and (2) 
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mentioned that 

separate accounrand^that 
the moneys m question Imve been devoted 

Bnt^the^Comm°^ ^'Diversity Boat Club, 
that °°“'nissioner was of the opinion 

Mr Betar ‘1^® hands of 

S'd^to thp ^®re not 

gave thpan *^nst. For that opinion he 

had not executed a deed embodyin/fhe 
terms of the proposed trust, andVf that 

do wn that to make a vafid^ trust of ’mine¬ 
able property it is necessary either to exe 
cute a deed and register if, orKe case' 

to thinustee.“®‘ P'-°P®'-‘y 

It is true that Mr. Ec-^ar haa 

“toed \ “b 

Chancellor but the latter has not had time 

the draft deed to the Princioal ihl 
University College Mr. Eggar stlted that 

takfnS objection to my 

taking the appointment of Law Professor 

thal Lseturer on the terms 

that I dedicate my salary in the manner 

warded herewith for the approval if the 
find l^his "1 declare that aH the eLlumenls 

to which I may be or become enS as 
Professor of Law at the Universitv 
Eangoon and Senior Law Lecturer it tl?f 
University College shall be held in trutt 

k seems clear that Mr 

® ®^®“ 'leclaration of his 
intent.on to create a trust and that he has 

carried out that intention. He has oracH 

ca ly divested himself of his rights ti £ 

salary in question and has held it in trS? 

for the University. The learned Commis 

sioner of Income-Tax has overlookid^hi 
saving clause in s. 1 of the Indian Tmlt 
Act by which private religious or charitable 

endowments are exempted from the oSa! 
lion of a. Act. Of co»»e, the pSJg; 
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laid down in that Act may be accepted for. 
guidance. Under the Act executory trusts 
may be claimed as obligations in the na¬ 
ture of trusts as provided for in ss. 92 and 
94 of the Trusts Act. The principle laid 
down in s. 92 is founded on the maxim 
that equity imputes an intention to fulfil 
an obligation. Although the salary in 
question may be treated as trust money, it 
still remains to be seen whether it can be 
brought within the exemption laid down in 
cl. (1) of sub-8. (3) of s. 4 of the Income 
Tax Act. The clause reads: “Any income 
derived from property held under trust or 
other legal obligation wholly for religious 
or charitable purposes, etc.” The langu¬ 
age used is plain. The income to be ex¬ 
empted is the income derived from property 
held under trust or other legal obligation 
wholly for religious or charitable purposes. 
The income in question can in no sense be 
considered as income from property so held. 

1 hat being the case, the benefit of this clause 
cannot be claimed for the income in ques¬ 
tion. According to that clause, the income 
derived by investment of the trust money 
may be brought within its exemption. It, 
therefore, seems hard that the trust money 
itself will not be exempted and unless and 
until this clause is amended to include 
such trust property that hardship must 
continue. The learned Judges of the 
Allahabad High Court who decided a 
similar reference by the Commissioner of 
Income-Tax of the United Provinces, In 
the matter of Messrs. Lachhman Dass-Narain 
Dass (1), held a similar view. In that case 
a certain portion of the profits of a regis¬ 
tered business firm was allocated to charit¬ 
able purposes. The learned Judges held 
that the portion thus allocated could in 
no sense be treated as income derived 
from property held under trust or legal 
obligation. So my answer to the question 
referred will be that the remuneration in 
question cannot be brought within the 
exemption of that clause but is taxable as 
salaries 'under s, 6 of the Income Tax Act. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 27 op 1926. 
November 23,1926. 

Present:—Mr. Justice Boys. 

The SECRETARY of STATE Foa 
INDIA IN COUNCIL THROUGH The 
COLLECTOR of AGRA— Defendant— 

Applicant 

versus 

Firm THAKUR DAS-RAM SAHAI 
through MUNNl LAL— Plaintiff 

—Opposite Party. 

Riilways Act {IX of 18001 s. 1,7 {!) {g)—Change of 
freight rates between maximum and minimum rates^ 
Publication cf change, whether nccessarij. 

oectioQ 47 (1) (^) of the Railways Act aad its related 
provisions require only the publication of a general- 
rule governing the maximum and minimum rates of 
freight. As regards a change of rates between the 
maximum and the minimum provided for in the 
general rule, publication is not necessary in order to 
bind the public by that change. 

Civil revision from the order of the 
Judge, Small Causes Court, Agra, dated 
the 14th October. 1926. 

Mr. G. 17, Di//on, for the Applicant. 
JUDGMENT, —The learned Judge of 
the Court of Small Causes has decreed the 
plaintiff s suit for a refund, on the ground 
that the alteration in the frieght rates was 
not published. He says “no circular 
issued to the Railway Staff, without due 
publication could affect the plaintiff's right 
to get his goods carried at the rate entered 
in the Goods Tariff then in force.” The 
Secretary of State has applied in revision 
to this Court urging that publication of * 
change in freight rates is not necessary 
order to bind the public by that change* 
The lower Court has not suggested und^ 
what law it holds that publication i® 
necessary. I have had the advantage of 
hearing the learned Government Advocate 
for the Secretary of State, but the plaintiff- 
respondent has not seen fit to be repre¬ 
sented. The only provision which the 
learned Government Advocate can dra^ 
to my attention, or which I can-find in 
the Railways Act calling for publication! 
is 8. 47 (1) (g). That and its related prn- 
vieions require publication of a general 
rule.^ The general rule governing the 
maximum and minimum rates has been 
published in the pamphlet No. 1 dealing 
with rates dated the 18th of November, 
1921, and there has been no change in the 
general rule. There is nothing, so far m I 
am informed, which requires publication 
of a change of rates between themawmoffl 
and the minimum provided for in the 


Reference answered. 
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general rule ia the pamphlet just quoted. 
A very similar case was decided by my 
brother Mr. Justice Daniels on the 23rd 
of April, 1926, Civil Revision No. 26 of 
1926. If the plaintiff desired to be absolv¬ 
ed from the higher rate by proving that 
the publication was necessary, it was for 
him to prove it. As far as 1 am able to 
ascertain, no such publication was neces¬ 
sary and that being BO, the decree passed 
by the Court below must be set aside. 

This application is. therefore, allowed 
and the decree of the lower Court is set 
aside and the plaintiff’s suit dismissed 
-with costs. 

Application allowed. 
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RANGOON HIGH COURT. 

Civil Misokllanboos Appeal No. 120 

OF 1926. 

November 29,1926. 

Present.*—Mr. Justice Pratt Officiating 

Chief Justice, and Mr. Justice Cunliffe. 

V, ZOLLIKOFER & Co,— Appellants 

VCTSUS 

The OFFICIAL ASSIGNEE— Respondent. 

Mortgage—Mortgage of entire property by partial 
owner—Redemption of previous mortgage over entire 
property by mortgagor-^Mortgagor obtaining decree 
against other co-owners for amount representing share 
of mortgage redeemed by him—Mortgagee's right to 
benefit of decree ^Rangoon High Court Rules and 
Orders, Ch. V, r. S — Advocate's fees, assessment of, in 
piiscellaneous appeal. 

5 mortgaged aa entire property to Subsequently 
it was found that S had acquired a valid title only 
to three-fourths share and the remaining one-fourth 
share belonged to J. But a mortgage over the entire 
property created by the original owner had been re¬ 
deemed by S who thus had acquired a mortgagee's 
lien on t/ ’s share. 5 then obtained a decree against 
J for a sum representing one-fourth share of the 
mortgage redeemed by him which was made the 
first charge on J's share. A copy of the decree 
was handed over by S to Z. S became an insol¬ 
vent: 

Held, that though the making over of a copy of 
the decree to ^ did not amount in law to an assign¬ 
ment of the decree, yet on the facts of the case Z had 
a first charge on the decretal amount in equity, fp. 
262. col. 2.] 

Though a Court has a discretion in the matter yet 
it is not customary to assess Advocate's fees in a mis¬ 
cellaneous appeal on a scale in excess of that fixed 
in T. Z of Ch, V of the Rules and Orders of the Ran¬ 
goon High Court, [p. 263, col. 1.] 

Miscellaneous appeal from an order on the 
OriginalSide made in Insolvency Case No. 18 
6f 1924. 

Mr;'Pagref,-for the Appellants. 

Mr/ Doctor^ for the Respondeat. 


JUDGMENT.— The main fac^s of this 
ease are to be found in the amended peti¬ 
tion of V. Zollikofer & Co., at page of 
Insolvency Case No. 18 of 1 h 24 on the 
Original Side of the Court, in which Y. A. 

Shakoor and E. A. Shakoor were the peti- 

September, 

lyjj, Y. A. bhakoor being in debt to Zolli- 
kofer & Co., to the extent of about one 
lakh of rupees mortgaged to them a house 
and site in Edward 8treet, Rangoon for 
two sums of Rs. 80,000 and Rs. 20 OUO bv 
deposit of title-deeds. Zollikofer '& Co 
similarly sub-mortgaged the property to 

p ® Trading Society Bank' for 

Ks. 80,000. It was subsequently found that 
onakoor s title to the mortgaged property 
was defective and that he had in fact a 
valid title only to an undivided three- 
fourths share, the remaining one-fourth 
snare having become vested in one H V 
M. Jeewabhai by purchase from the owner’ 

MaungPoDike, who was one of the heirs 

of Maung Po Maung, the original owner of 
the mortgaged property. 

Maung Po Maung had mortgaged the 

whole property to one S. C. George, who 

transferred the mortgage to Ma E Mai 

Maung Po Maung died leaving as ‘heirs 

Ma Ym, Ma Thet, Ma Shin and Maung Po 

Dik^ Ma Thet acquired the shares of 

Ma Yin and Ma Shin and conveyed the 

three shares to Shakoor subject to the 
mortgage. 

Shakoor redeemed the mortgage in full 
and Ma E Mai, as mortgagee, conveyed the 
whole property to Shakoor. 

It is clear that under this transaction 
Shakoor could not succeed to more than Ma 
E Mai s hen-on Po Dike’s interest under her 
mortgage. The next step was that in Civil 
Regular Suit No. 454 of 1920, Shakoor 
Brothers obtained a consent decree affains^ 

“ke .nd.H. V. 

Its. 7,117-8-3 principal and interest repre¬ 
senting the one-fourth share of Ma E Mai’s 
mortgage redeemed by Shakoor. In the 
decree this sum was made a first charge on 
the one fourth share of Maung Po Dike in 
the property. The date of the decree was 

t Zollikofer learn- 

ed that Shakoor s title to the one fourth 

share of the property was defective and 
pointed It out to Shakoor, whoadmitted the 
facts and made over a certified copy of thA 
decree to Zollikofer. 

On the 18th January, 1924, Shakoor was 
adjudicated an insolvent. . 
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la the course of the insolvency proceed¬ 
ings Zollikofer & Co.* obtained an order 
for sale of the property in question, Jeewa- 
bhai* as purchaser from Maung Po Dike of 
one-fourth, objected. 

The Ofificial Assignee held an inquiry and 
found that Zollikofer & Co. had only a 
good title to three-fourths of the property 
and that Jeewabhai was owner of the re¬ 
maining one-fourth share, 

Zollikofer & Go., by deed dated March 
30th, 1925, purchased from Jeewabhai 
Maung Po Dike's one-fourth share in the 
property for Rs. 18,000 and retained the 
sum of Rs. 7,961 representing the decretal 
amount in Suit No. 454 of 1920. The three- 
fourths share of the property was sold by 
auction by the Ojfficial Assignee and was 
bought in by Zollikofer & Co. for 
Rs. 73,000, which they set ofF, by permis¬ 
sion, against the mortgage-debt. By ra 
deed dated the 6th of February, 1926, the 
Official Assignee assigned the decree in 
Civil Suit No. 454 of 1924 to Zollikofer & 
Co. on condition that, if their claim to the 
decretal amount was not upheld by the 
Court, they would pay the amount to the 
Official Assignee. 

The creditors, Zollikofer & Co., then 
put in a formal claim that the one-fourth 
share of Maung Po Dike in the property 
vested in them free from the charge created 
by the decree in favour of Shakoor and 
that they were entitled to retain for their 
own benefit as absolute owners the decretal 
amount. 

The matter came before a Judge on the 
Original Side who held that Shakoor had a 
three-fourths interest in the property and 
that Zollikofer was entitled to that only, 
that there had been no assignment of the 
decree, and the decree would not be barred 
as Zollikofer had brought himself on the 
record. The application was accordingly 
dismissed. Zollikofer & Oo. have appeal¬ 
ed against this order on the ground that 
the decree had not become time-barred, 
and that they were entitled to a mortgage 
or charge upon the decretal amount in dis¬ 
pute. The appeal has been argued at very 
considerable length. 

ItLS clear that at the time of the original 
mortgage of the property by Shakoor to 
Zollikofer & Co., the former had only a 
three-fourths interest; but that he repre¬ 
sented himself as absolute owner of the 
property and purported to mortgage the 

whole, 
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When Shakoor found that bis title was 
defective and that the remaining one-fpurffi 
share had been purchased by Jeewabhai 
from Maung Po Dike, he proceeded to 
obtain a decree for the sum, which repre¬ 
sented one-fourth of the amount for which 
he had redeemed the property from Ma B 
Mai, a,gainst both Maung Po Dike and his 
vendee, Jeewabhai, and the decretal amount 
was made a first charge on Maung Po-Dike’s 
one-fourth share. 

The making over by Shakoor of,a copy 
of his decree to Zollikofer & Co. did not 
amount in law to an assignment of the 
decree, but on the facts it must be held that 
Zollikofer & Co. had a first charge on 
the decretal amount in equity. 

As already pointed out Zollikofer & 
Co. were given a mortgage of what pur¬ 
ported to be the whole property. Shakoor 
obtained a decree-for the amount of his 
lien on Po Dike's one-foUrth share by virtue 
of his redemption of Ma E Mai’s mortgage 
over the whole prbperty. 

Zollikofer &'Co. by virtue of their 
mortgage from Shakoor were clearly entitl¬ 
ed-to the whole interest in-the - property, 
which Shakoor obtained by the redemption 
of Ma E Mai’s mortgage under the convey¬ 
ance which she gave to Shakoor. 

The decree in issue merely represents a 
portion of the interest, which Shakoor 
obtained by the redemption of Ma E Mai a 
mortgage. 

By virtue of their mortgage, therefore, 
Zollikofer & Co. must be held to have a 
prior lien on the decretal amount. 


They are not, as has been argued be¬ 
fore US, in the position of an ordinary cre¬ 
ditor. 


On this view the question of whether 
the decree was time-barred or not is irrele¬ 
vant. 

We would set aside the order of the 
learned Judge on the Original Side. and 
grant appellants a declaration of their rigl^ 
to retain the decretal amount as prayed 
costs in both Courts on the sum involved 
valorem. 


[Their Lordships passed the following 
order as to costs:—] 

Mr. Doctor , for Official Assignee objects 
to the order as to costs ad valorem 
contends that under r. 2 of Ch. V of this 
Court’s Rules and Orders this method of 
assessing Advocate’s , fees, is inadmissiblOf 
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■ AVbilst not prepared to concede that the 
Court has not full discretion in the matter, 
it appears that it is not customary to assess 
Advocate’s fees in a miscellaneous appeal 
on a scale in excess of that fixed in r. 3. 

The amount involved in the appeal is 
Rs. 7,961 and the Advocate’s fees on that 
would be approximately Rs. 390. 

In modification of our previous order the 
Advocate’s fees in this Court are fixed at 
Rs. 300. 

In the original proceedings the costs 
will be as fixed by the Presiding Judge. 

K. L. Order set aside. 


m 


tio^er for t.bo Petr 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 596 and 597 

OF 1926 

AND 

Civil Miscellaneous Petitions Nos. 2562 

AND 2563 of 19i!6. 

August 24, 1926. 

Present: —Mr. Justice Jackson. 

In re VENKITAKRISHNA PATHER— 
Defendant No. 6—Petitioner in all. 

Court Fees Act (VII of 1870), s. 7, iv (c), proviso, 
Madras CouH Fees (Aviendment) Act (V of 1922), s. 6— 
Suit for declaration of easement and injunction^ 
Court-fee. 

A suit for a declaration of plaintiff's right of 
way and drainage over a piece of land and for a 
mandatory injunction to remove the fences and walls 
built in defiance of the said right falls within e. 7 
iv (c) of the Court Fees Act. In Madras, by virtue 
of the proviso added by Madras Court Fees (Amend¬ 
ment) Act (V of 1922), the valuation should not be 
less than one-half of the value of the immoveable pro¬ 
perty calculated under s. 7, v. [p. 263, col. 2.] 

Vaiyapuri Chetly v, Ramackandra Thevar (1), dis 
tinguished. 

0. R. P. Nos, 596 and 597 of 1926. 

Petitions under s. 115 of Act V of 1908 
and 8. 107 of the Government of India Act 
to revise the orders of the Court of the 
District Munsif, Palghat, dated the 22nd 
June and 8th July, 1926 respectively, on 
issue No, 2 in I. A. No. 1747 of 1926 and in 
I, A. No. 1748 of 1926 respectively, in 0. S. 
No. 76 of 1226. 

C. M. P. Nos. 2562 and 2563 op 1926. 

Petitions praying that in the circum¬ 
stances stated in the affidavit filed in 0. M. 
P, No. 2562 of 1926, the High Court will 
be pleased to issue an order directing stay 
of proceedings in O. 8. No. 76 of 1926 (I. 
A, Nos. 1747 and 1748 of 1926) on the file 
of the District Munsif, Palghat, pending 
disposal of 0. R. P. Nos. 596 and 597 of 
1926, preferred therefrom to the High Court. 


Petitioner seeks to stay pro- 
ceedings in O, S. No. 76 of 192G on the 

Palghat pending the revision of a question 
of the Court-fee proper to the suit.^ 

riAt! sue for a declaration of 

^ certain 

undir sought to value their suit 

^ mu ® Simple suit for in- 

J unction The District Munsif has correct- 

i® a suit for de- 

ciaration and consequential relief falling 

rpHpf Pfu/iso, and that as the 

relief sought is with reference to immove- 

fp^pl l valuation shall not be 

^ immoveable 

calculated in the manner pro¬ 
vided for by para, v of the section. Ac¬ 
cordingly . plaintiffs have been ordered to 

tW 1 Paramba , which 

they have reckoned according to s 7 ol 

^v (b) at five times the revenue The 

petitioner, 6th defendant, contends that the 

value should be calculated according to 

8. 7, cl. V (c) because the suit is really for 
the paramba and buildings. The District 

f®i®ct this argument. 
The plaintiffs are claiming neither the 
nght to possess the buildings nor the rieht 
to remove the buildings except in so far 
as they may affect the right of easement. 

Ramackandra 

Thevar (1) the plaintiff sued to restrain 

the plea that the property was his, and 
this Court held that the question of title 
was not incidental and. therefore, the 
Madras proviso must apply. In the pre¬ 
sent suit the question of title is not raised 

easement 

and the difficulty is to decide how far the 
Madras proviso is applicable to such cases 
Inasmuch as the relief sought is the del 
claration of a right of easement the relief 
may be said to be with reference to im¬ 
moveable property; but it refers to no im¬ 
moveable property that can be possessed 

Mad. - A. I. R. 1905 
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as contemplated by cl. v. It almost seems 
that the proviso should be read with the 
clause, 60 as to make “with reference to" 
mean “involving the possession of land, 
houses or gardens"; and then the proviso 
would not be applicable to easements at 
all. And the petitioner’s case supports 
this interpretation; for it carries the con¬ 
trary argument to absurdity. He would 
have it that a suit for relief with reference 
to immoveable property must be valued 
under cl. v and is, therefore, tantamount 
to a suit for the possession of that pro¬ 
perty with reference to which relief is 

a person claiming the 
right to drain off water through a house 
is for the purposes of the Court Fees 
Act, claiming possession of the house, and 
must value his suit according to the market 
value of the house, which is absurd. If 
cl. iy is applicable to suits for declaration 
of an easement right and a mandatory 
injunction enforcing the same, the Court 
must reckon, how much land or building 
is actually affected by the path, drain, or 
such other relief as is sought, and value 
accordingly. 

^ But considering that the subject-matter 
is neither land, nor house, nor garden, 
but an easement over the same, there 
seems to be no practical object in order¬ 
ing Courts to apply cl. v. When valu¬ 
ing suits for easement, it only imports 
unnecessary difficulty into what ought to 
be the plain and simple mechanical pro¬ 
cess of assessing Court-fee. 

There is no doubt in the present case, 
that the plaintiffs have fully paid any fee 
that is rightly leviable, and the petitioner 
6th defendant, has no case for enhance¬ 
ment. 

The petitions for stay are dismissed and 
the petitions for revision not admitted and 
dismissed. 

N, V. Petitions dismissed. 


CALCUTTA HIGH COURT. 

Civil Revision No. 544 of ld26 

July 12, 1926. 

Present.*—Mr. Justice B. B. Ghose and 
^ Mr. Justice Cammiade. 

Srimatt MABIA KHATUN— Petitioner 

versus 

Sheikh SATKARI and others—^ 
P^^ndants—Opposite Party. 

Cml Procedure Code {Act V of 1908), O.JCXJail, 


T. 1 — Pauper, application for have to sue as — Oma^ 
ments and dower-debt, whether property-^Plainti^ 
suing in representative character—Personal property, 
-whether can be considered for purposes of determin- 
ing pauperism. 

Ornaments which a woman ordinarily wears are of 
the same class of personal property as her weanng 
apparel for the purpose of determining whether she 
is or is not a pauper. Unless, therefore, it is shown 
that the ornaments which a woman possesses are 
something beyond and more valuable than what a 
woman of her class ordinarily uses, it cannot be held 
that she is not a pauper merely by reason of the fact 
that she possesses such ornaments, [p. 265, col. 1.] 

A dower-debt due to a wife from her husband even 
where the husband has sufficient means to pay the 
debt cannot be said to be property or means of which 
the wife is "possessed” within the meaning of r. 1 
of 0. XXXIII of the Civil Procedure Code. [p. 265, 
col. 2.] 

hen a plaintiff sues in a representative character, 
such as a mutwalli, trustee or a shebait, unless it is 
shown that he has in his possession property belonging 
to the waqf estate or trust or the idol for whom he 
sues, sufficient to enable him to pay the requisite 
Court-fee prescribed by law, he may be allowed to 
sue as a pauper even if it is shown that he has suffi¬ 
cient personal property of liis own. The capacity of a 
person suing in a representative character must be kept 
distinct from his personal capacity. [i6id.] 

Civil revision against the order of the 
Subordinate Judge, Burdwan, dated the 
2t)th April, ly26. 

Mr. Sarat Chandra Bose and Babu 
Narendra Krishna Bose, for the Petitioner, 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar, Opposite Party. 

Dr. Sarat Chandra Basak and Babu 
Pramatha Nath Bandopadhyaya, for the 
other Defendants-Opposite Party. 

JUDGMENT. —This Rule arises out of 
an order of the Subordinate Judge of 
Burdwan refusing the application of the 
petitioner to sue as a pauper under 
0. XXXIII, Civil Procedure Code. The 
petitioner proposed to sue the opposite 
party as mutwalli with regard to certain 
waqf property. The learned Subordinate 
Judge presumably after taking the pre¬ 
liminary steps laid down in rr, 3, 4 and 5 
did not reject the application. He issued 
notices to the opposite party and the Gov¬ 
ernment Pleader and received evidence bb 
to the proof of the pauperism of the appli¬ 
cant. The Government Pleader did not 
raise any objection as to the pauperism of 
the applicant. But the application was 
opposed by the opposite party. The value 
of the property sued for is over Rs. 9,000 
and the ad valorem Court-fee payable on 
the plaint is said by the Subordinate Judgo 
to amount to Rs. 735. The learned Sub¬ 
ordinate Judge has held that the applicant 
has no property in her possession as 
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walli but he considers that she has per- 

sonal property out of which she could pay 

the Court-fee payable on the plaint and 

that she should not be allowed to sue as a 
pauper. 

regard to the question as to whe- 

t ther she has got any personal property the 
bubordinate Judge has held that she is 
entitled to prompt dower from her husband 
which she has not realized. He considers 
that her husband is a person capable of 
■paying the dower debt as he has some 
properties and is in receipt of an allowance 
of Rs. 41 per month from the Government 
^r looking after preserved monuments. 
The Subordinate Judge has not come to 
any finding as to what the amount of the 
prompt dower is. The Subordinate Judge 
was, however, of opinion that the amount 
of the dower, whatever it may be, should be 
taken into account as part of the means of 
plaintiff. 

The Subordinate Judge next observes 
that the ornaments belonging to the peti¬ 
tioner have been under-valued. During 
her examination on commission at her hus¬ 
band s house she was asked to show her 
ornaments but she would not produce them 
saying that they were with her husband. 
Under the circumstances the Subordinate 
Judge held that the applicant had suffi¬ 
cient means to pay Uourt-fees on the 
plaint. 

Taking the last point first it seems 
strange that without taking evidence as to 
the value of the ornaments of the applicant 
the Subordinate Judge should think that 
the value of the ornaments would in any 
way enable her to pay the Court-fee. She 
was not asked to produce the ornaments in 
a proper way and she certainly could 
refuse to produce her ornaments at the 
time of her examination. Besides if the 
ornaments were such as are ordinarily worn 
by women of her class, those ornaments 
could not have been taken as means enabl¬ 
ing her to pay the prescribed fee.. Orna¬ 
ments which a woman ordinarily wears are 
of the same class of personal property as 
her wearing apparel. Without any finding 
that the ornaments were some thing beyond 
and more valuable than what a woman 
of her class ordinarily uses the Subordi¬ 
nate Judge's conclusion cannot be accepted 
as correct. 

Nor can we accept his conclusion as to 
the dower. The Explanation to r. 1, 

0. XXXIII, runs thus: “A person is a‘pauper* 
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when he is not possessed of suflScient means 
to enable him to pay the fee prescribed by 
law for the plaint in such suit....” Cana 
debt which is due from a third person be 
said to be means of which the applicant is 
possessed? We do not think that it can 
be said to be so. The words ” is hot pos¬ 
sessed of ” must mean that the applicant 
has not actual control over it. Whether 
the husband has sufficient means to pay 
the debt is another question. But the 
plaintiff is not possessed of the dower. 
On this ground we hold that the Subordi¬ 
nate Judge’s conclusion that the applicant 

was possessed of sufficient means of her 
own so as to enable her to pay the prescrib¬ 
ed fee is not correct. 

With regard to the first point we are of 
opinion that when a plaintiff sues in a re¬ 
presentative character, such as a mutwalli, 
trustee or a shebait, unless it is shown that 
the plaintiff has in his possession property 
belonging to the waqf estate or trust or 
the idol for whom he sues, sufficient to 
enable him to pay the requisite Court-fee 
prescribed by law, he may be allowed to sue 
as a pauper even if it is shown that he has 
sufficient personal property of his own. 
The capacity of a person suing in a repre¬ 
sentative character must be kept distinct 
from his personal capacity. If a person 
sues as executor with regard to the estate 
of a deceased person without having been 
in possession of any of the assets of the 
deceased he cannot be said not to be a 
pauper even if he has got sufficient private 
means of his own, but is not possessed of 
anything appertaining to the estate. 

The decision of the Subordinate Judge 
on both the points cannot, in our opinion 
be upheld. The Rule must, therefore, be 
made absolute and the petitioner should be 
allowed to sue as a pauper. 

The petitioner is entitled to her costs as 
against the opposite party. Hearing-fee 
three gold mohurs, 

z. K. Rule made absolute, 

RANGOON HIGH COURT. 

Civil Miscellaneous No. 137 of 1926. 

December 7,1926, 

Present : —Mr. Justice Chari. 

In the matter of The Estate of OOMER 
AHMED BROTHERS, Insolvents 

AND 

JIVANRAM 8ANTALAL 

Presidenqf Tovms Ijisolvency Act {ITI of 1909), at. 
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3, 73, 00—Provincial Insolvency Act (T' of 1020), ss. 2, 
3, ■) {2}—Civil Procf:durc Code {Act V of 1003), s. 23 — 
High Court's power on Original Side to transfer in¬ 
solvency case —Letters Patent {Rangoon High Court), 
els. ll, IG—Power of High Court to transfer an in¬ 
solvency case to its own file as a Ccnirt of Extraordi¬ 
nary Original Jurisdiction. 

The Original Side of the High Court has no juris¬ 
diction to transfer an insolvency case from a Court 
exercising jurisdiction under the Provincial Insol¬ 
vency Act to another such Court or to itself. This 
power can be exercised by the High Court on its 
Appellate Side only. [p. 267, col. 2,1 

Under cl. 16, Letters Patent of the Rangoon High 
Court, the High Court can, in respect of iasolvency 
matters, exercise only such jurisdiction as is given by 
the Law of Insolvency prevailing in the Province of 
Burma. Therefore, the powersiconferred by s. 5 of the 
Provincial Insolvency Act, which are made subject 
to the other provisions of the Act oamiot be exercised 
in such a way as to give the Original Side of the 
Higli Court jurisdiction from which it is expressly 
excluded by the terms of ss. 2 and 3 of the Act 
whether 3 . 5 is read with s. 21. Civil Procedure Code, 
or cl. 11 of the Letters Patent, [p. 2CS, col. 1.] 

Mr. Jeejeebhoy, for the Petitioner. 

Mr. N. N. Sen, for the Insolvents. 

JUDGMENT. —The application in this 
case raises an important and interesting 
question of law. 

A firm by the name of Corner Ahmed 
Brothers was adjudged insolvent by the 
District Court of Amherst on a creditor’s 
application. Another of the creditors, 
Jivanram Santalal, makes an application 
to this Court for a transfer of the insol¬ 
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In T. S. Chettyar Firm and Two v. Yitsuf 
Ismail Aitiahy Civil Miscellaneous Applica¬ 
tion No. 37 of 1925, an application was made 
to transfer an insolvency case pending in 
the District Court of Pakokku to the 
Rangoon High Court for disposal. The 
petition was filed in Mandalay, and the 
learned Judge sitting at Mandalay was 
of opinion that the application should be 
dealt with at Rangoon, as, if granted, thei 
case would come before the Criginal Side 
at Rangoon. The papers were accordingly 
forwarded here, and the Deputy Registrar, 
being of opinion that the matter came 
under the Extraordinary Criginal Juris¬ 
diction conferred on the Court by cl. H 
of the Letters Patent, thought that the case, 
following the usual practice, should b0 
transferred to the Criginal Side for dis¬ 
posal. The learned Judge on the Appel¬ 
late Side, to whom this note was sent, 
wrote “admitted” and ;then signed his | 
name. He further added “let the case 
be transferred to the Criginal Side for 
disposal” and signed his name again. 

The meaning of this entry is clear. 
What the learned Judge meant was that 
notice should issue to the respondent, and 
that the application should be trans¬ 
ferred to the Criginal Side for hearing 
and disposal. But by an error on the part 
of the office this was treated as an order 


vency case pending in the District Court of 
Amherst for disposal, under s. 24 of the 
Civil Procedure Code. The application 
does not say to what Court the petitioner 
seeks to have the insolvency case transferr¬ 
ed but presumably what he wants is that 
the case should be transferred to the High 
Court for disposal by that Court in its 
Criginal Insolvency Jurisdiction, 
r When the case came on for hearing I drew 
the attention of the learned Advocate to 
the ruling in In re Naginlal Maganlal Jai- 
Fhand{\). . .He then wanted to be allowed 
to argue the application before me as a 
Judge sitting on the Criginal Civil Side. 
I allowed him to do so; but, in my opinion, 
there is no legal difference in the position 
whether I dispose of the application as a 
Judge exercising Criginal Civil Jurisdic¬ 
tion, or as an Insolvency J udge. 

Before dealing with the authorities of 
the other High Courts, I shall discuss two 
cases decided in this High Court. 

1) 91 Ind. Gas. 160; 49 B. 788; 27 Bom. L. R. 1207; 
A 1. R. 1925 Bom. 543. . 


transferring the insolvency case itself to 
the Criginal Side for disposal. The case 
was accordingly withdrawn to this Court 
to be dealt with under the Original Insol¬ 
vency Jurisdiction. This was a mistake, 
and the case cannot be treated as a prece¬ 
dent. 

The next case is In the matter of Abdul 
Karim Abdul Latiffy Insolvency Case No. 
133 of 1925, in which a similar appl^®“ 
tion was made to this Court for the transfer 
of an insolvency case pending in the 
District Court of Tharrawaddy to the 
Criginal Side of the High Court in its 
Insolvency Jurisdiction. Mr. Justice 
liffe, sitting as an Insolvency J udge, order¬ 
ed the transfer, being of opinion that, 
under the provisions of s. 90 of the Presi¬ 
dency Towns Insolvency Act, and s. 
cl. (2), of the Provincial Insolvency Act, 
read with s. 24 of the Civil Procedure Code* 

he had the power to do so, though Mr. 
Taraporewala of the Bombay High Court, 
sitting as an Insolvency Judge, took * 
different view : In re Naginlal Maganiai 

Jaichand (1),. 


brothbrs. 

Section 90 of the Presidency Towns In- 

11 XT^Tt r\^ A i I<ir^ 
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solveney Act enacts that “In procaedines 

under this Act the Court shall have the 
like powers and follow the like procedure 
as It has and follows in the exercise of its 
Ordinary Original Jurisdiction." 

_ The point for consideration is whether 
the wording “shall have the like powers” 

includes the power of transferring cases 
which ^me ^ the High Court under s. 24 
of the 0ml Procedure Code. 

It will be noticed that s. 90 is enacted 
for the exercise of powers in respect of 
insolvencies within the town of Eangoon 
and that s. 24 of the Civil Procedure Code 
enacts that the High Court may transfer 
any suit, appeal or other proceeding pend- 
ing before it, for trial, to any subordinate 
competent Court, and withdraw any suit, 

appeal or other proceeding pending in any 

Court and itself try or dispose 
of the same, or transfer it to any other 

subordinate and competent Court for trial 
Or disposal. 

It has been held that the powers 
conferred on the High Court by s. 24 of 
the Civil Procedure Code so far, at 
all events, as transfer from one subordinate 
Court to another id concerned, must usually 

be exercised by the Appellate Side of the 

Hi^a Court* Section 75 of the Provincial 
Insolvency Act provides for appeals from 
-a District Court exercising jurisdiction in 
insolvency to the High Court, that is the 
High Court in its Appellate Jurisdiction, 
It, therefore, follows that a District 
Court exercising Insolvency Jurisdiction 
is subordinate to the Appellate Side of the 
High Court, and not to a Judge of the 
High Court exercising jurisdiction on the 
Original- Side. This was the view taken 
by Mr. - Justice Marten in the case of In re 
Maneckchand Virchand Patni (2). The 
soundness of this view has been questioned 
but it seems to me that, whether a Judge 
of the High Court sitting on the Original 
Side, ordinarily exercising Insolvency Juris¬ 
diction. has or has not the power to transfer 
cases under s. 24of the Civil Procedure 
Code, the application is bound to fail for 
another and more fatal reason. 

Before I discuss that aspect of the case, 

I shall dispose of the argument baaed on 
cl. 11 of the Letters Patent. Clause 

II of the Letters Patent enables the High 
Court to transfer any suit being or falling 

47 B. 275; 24 Bom. L. R. 872; 

1922 Bom. 390. 


within the jurisdiction of any Court subject 
to Its superintendence to its oivn file ind 

of a Court 

t/on^ Civil Jurisdic- 

tion The practice of this Court has been 

for the Judge sitting on the Original Side 
to dispose of applications made for trans¬ 
fer of cases under cl 11 nf thTr 

Patent. Thus, the Original Side Jud^-e has 

noTTLh ^ w ^°®°l'^ency proceeding is 
not a suit. He cannot withdraw such a 

unless 8. 5 of the 

Thei® him tS do so 

Patent dealing with the Insolvency jS 
diction of the Court. Clause 1C of Z 
Letters Patent provides that "the Court 

Sallbelew'hef^^^^ debtors at Rangoon 

Rangoon," and it pro- 

ceeds as follows: “* * * 

High Court, and any such Judge thereof 
shall have and eprcise within the Province 
of Burma, such powers and authorities 
with respect to Original and Appella?! 

otherwise as are con¬ 
stituted by the laws relating to insolvent 
debtors in the Province of Burma.” tS 
clause of the Letters Patent is not perS 
as clearly expressed as one might wish It 
means that the High Court Judge sittin J 
the relief of insolvent debtor^ and the 

High Court exercising Appellate Jurisdic¬ 
tion in respect of insolvency matterrcan 
exercise only such jurisdiction as is given 

o" ■’'"'“'“K •« a* 

Weare thus thrown back on the Insol¬ 
vency Acts to find out what those powera are 
Section 5, cl. (2), of the ProvTnS 
Insolvency Act, runs as follows — 

Subject as aforesaid ” (that is, to the 
other provisions of the Act), “High Cm.rif 

and District Courts, in regird to^prSeS 
mgs under this Act in Courts subordinSa 
to hem shall have the same powers and 

It is argued that, by virtue of tKi'a 
Sion, .the High Court has^rlSior/n' 

exercise the powers vested ii it by s 24 

the Civil Procedure Code and transfer 
to itself or to some other District Court It 

18 also -urged that thi? section, read with 
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cl. 11 of the Letters Patent, enables the 
High Court to withdraw an insolvency 
proceeding pending in a subordinate Court 
to itself for trial as a Court of Extraordinary 
Original Civil Jurisdiction. 

It is not necessary for me, in disposing of 
this matter, to consider whether, by virtue 
of this section, the High Court has power 
to transfer an insolvency case pending in 
one Court exercising jurisdiction under the 
Provincial Insolvency Act to another such 
Court. Assuming that I, as an Original 
Side Judge, have jurisdiction to make an 
order of transfer, and assuming further 
that 8. 5, cl. (2), gives such a power, the 
present application is bound to fail for an¬ 
other reason, as I have mentioned above. 

The jurisdiction under the Presidency 
Towns Insolvency Act is by s. 3 conferred 
on the High Courts of Judicature at Fort 
William, Madras, Bombay and Rangoon. 
The Provincial Insolvency Act, s. 3, cl. 
(1), provides that “ The District Courts 
shall be the Courts having jurisdiction 
under this Act,” and a ” District Court ” is 
defined in s. 2 as follows : “District Court 
means the principal Civil Court of Original 
Jurisdiction in any area outside the local 
limits for the time being of the Presidency 
towns and of the town of Rangoon.” So 
that the Original Side Jurisdiction of this 
Court, which is exercised within the town of 
Rangoon, is expressly excluded from Courts 
having jurisdiction under the Provincial 
Insolvency Act. The provisions of s. 5 of 
the Provincial Insolvency Act are made 
subject to the other provisions of the Act 
and one of such provisions is the one which 
excludes the Original Side of the High 
Court from exercising jurisdiction under 
.the Provincial Insolvency Act. Clause 16 
of the Letters Patent shows clearly that the 
High Court can exercise only such jurisdic¬ 
tion as is conferred upon it by the Insol¬ 
vency Acts. • It follows, therefore, that the 
powers conferred by s. 5 of the Provincial 
Insolvency Act, which are made subject to 
the other provisions of the Act, cannot be 
exercised in such a way as to give the 
Original Side of the High Court a jurisdic¬ 
tion from which it is expressly excluded by 
the terms of the Act whether that section 
is read with e. 24 of the Civil Procedure 
Code,.or cl. 11 of the Letters Patent. 

For this simple reason the application is 
bound to fail. I am fortified in this opin¬ 
ion by the judgment in Srinivasa Aiyangar 


V. Official Assignee of Madras (3) which wa^ 
a converse of the present application. In 
that case a debtor was arrested within the 
jurisdiction of the Madras High Court and 

was imprisoned in the Civil Jail to which 
Original Side debtors are committed. This 
gave jurisdiction to the Original Insolvency 
Side of the Madras High Court to make an 
order of adjudication against him. He w^, 
however, a trader apparently in the dis¬ 
tricts, and it was alleged that the arrest 
was a collusive arrest made for the pur¬ 
pose of giving the High Court jurisdiction, 
and an application was made to the Madras 
High Court to transfer the case from its 
own Insolvency Side to the District Court 
of Tanjore. The learned Judge on the 
Original Side made the order, baton ap¬ 
peal it was set aside. The learned Appel¬ 
late Judges of the Madras High Court, held 
that the Tanjore Court, in view of the terms 
of s. 3 of the Presidency Towns Insolvency 
Act, was not competent to try and dis¬ 
pose of the insolvency proceeding, and that 
the jurisdiction conferred by the Presidency 
Towns Insolvency Act and the Provincial 
Insolvency Act are separate and distinct, 
as the provisionB of the Acts themselves 
differ in several important respects. 

The same reasoning will apply in this case, 
where it is sought to transfer an insol¬ 
vency proceeding from the District Court 
to the Original Insolvency Side of the High 
Court. 

For these reasons I dismiss this appli¬ 
cation with costs, two gold mohurs, 

I may also add that, in my opinion, the 
application itself has no merit. The insol¬ 
vent was adjudicated in Moulmein, not 
his own application but on a creditors 
application, and the present application 
is made to suit the convenience of other 
creditors. 

R. L. Application dismissed. 

(3) 21 lad. Cas. 77; 38 M. 472; 14 M. L. T. 184; 25 
M. L. J. 299; (1913) M. W. N. 1001; (1914) M. W. 

45. 



HARI SINGH V. HARNiM SlNGH 


[ioO I. 0.1927] 

LAHORE HIGH COURT. 

First Civil Appeal No. 1447 of 1922. 

November 23, 1926 
Pres€nt:Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Agha Haidar. 
HARI Singh Defendant—Appellant 

xcrsus 

HARNAM SINGH and others—Plaintiffs 

—Respondents. 

Custom-Ahenation-Necessity-Debts due to alienee 
fiimself Alienees duty to prove necessity—High rate 
interest l!^ecess\iy for borrowing at high rate — 
Contract Act {IX of 1872), s. 71,—Interest from date 
of execution of deed in case of default—Penalty. 

Where the alienee himself is the antecedent credi¬ 
tor It IS not only incumbent on him to prove the 
existence of the prior debts due to him but also the 
necessity for those debts, [p. 269, col 2 ] 

Devi Ditto V. Saudagar Singh (1). followed. 

\\ here a mortgage carries a high rate of interest 
It IS incumbent on the mortgagee not only to show 
that there was necessity for the debt but that there 
was also necessity to borrow money at the high rate of 
interest claimed by him. [p. 270, col. 1.] 

Hawah Nazir Begam v. Rao Raghunath (2), applied. 
Where a mortgage-deed provides that in case the 
money is by a particular date no interest would 
bs charged but in case of default interest would be 
payable at a particular rate from the date of the execu¬ 
tion of the bond, the provision as to interest must 
be c^sidered penal within the meaning of s. 74 of 
the Contract Act. [ifcid.] 

First appeal from the decree of the Senior 
Subordinate Judge, Gurdaspur, dated the 
30fch March, 1922. 

Messrs. N-, C. Mehra and Farrukh Hussain. 
for the Appellant. 

Messrs. Muhammad Amin and B. A, 
Cooper, for the Respondents, 

JUDGMENT. —This appeal arises out 
of a suit brought by the sons of the mort- 
gagpr for a declaration that the mortgage 
executed by their father Gurdit Singh, 
defendant No. 1, on the 26th of April, 1918, 
in favour of Hari Singh, defendant No. 2, 
■was fictitious, without consideration and 
without legal necessity and. therefore, not 
binding upon their rights of inheritance 
as the property mortgaged was ancestral. 
These allegations were controverted by the 
contesting defendant, Hari Singh, who 
pleaded that the mortgage was for con¬ 
sideration and for valid necessity and that 
a‘ part of the consideration went towards 
the discharge of prior mortgage-debts. The 
defendant also denied that the property 
was ancestral. This last plea was overruled 
oy the Court below and in appeal no argu¬ 
ment was addressed to us on this question. 
The mortgage-money mentioned and de¬ 
tailed in the bond was Rs. 0,870 and the 
vtjqrt'below held that the mortgage was 


269 


<i> 

. 4-3 

d , 

•-H 

o 0> 


valid and binding upon the plaintifFs to the 

extent of Rs. 5,670 only. 

The defendant has come up in appeal (o 
this Court and has challenged the tindiogs 
of the Court below in so far as they are 
against him. He argues that the Court 
below ought not to have disallowed the 
following items :— 

(1) Rs. 80 due under 
a bond dated the 21st 
of January, 1914, execut¬ 
ed by Gurdit Singh de¬ 
fendant No. 1 in favour 
of Hari Singh defendant- 
appellant, (Ex. D-2). 

(2) Rs. 200 due under Allowed 
a bond, dated the 20th 
January, 1911, executed 
by Gurdit Singh in 
favour of the appellant 
Hari Singh. 

(3) Rs. 260 due under 
a bond, dated the 20th 
June, 1910 , executed by 
Gurdit Singh in favour 
of Hari Singh appel¬ 
lant. 


credit for 
in the 
mortgage 
bond,dated 
the 2l8t 
January, 
1914. (Ex. 
D-3) 
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(4) Stipulated rate of 
interest on Rs. tOO, due 
under the bond, dated 
-the l9th January, 1911, 
allowed credit for in Ex. 

D-3 and eventually in 
the bond in suit. 

« 

As regards (1), (?) and (3). This part of the 
case would be governed by the law as laid 
down by a Full Bench of the Punjab Chief 
Court m the ease of Devi Ditta v. Saudagar 
Singh (1). These items were due to the 
mortgagee himself under two prior mort- 
gages in his own favour and in order to 
bind the plaintiffs’reversioners it is incum¬ 
bent upon the mortgagee to prove that not 
only they were prior debts due to him but 
that there was necessity for those debts 
[Their Lordships on the evidence found 
that necessity for items Nos. 1 to 3 had 

not been established and proceeded *_1 

As regards Item No. (4) no plea was taken 
* r grounds of appeal against the order 
of the Court reducing the stipulated rate 
of interest on Rs. 600 due under a mortgage- 
bond, dated the 19th January, 1911 , but we 

(1) 65 P, R. 1800; P. L. R, 1900, p; 322. 
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allowed Counsel for the appellant to argue 
this point. The terms of the mortgage-deed 
in suit provided that if the money was 
paid by Jet/i Samhat 19G8 no interest would 
be charged but in case of default interest 
at the rate of four-annas per rupee per har¬ 
vest would be payable from the date of the 
execution of the bond in suit. The Court 
below has treated this provision as a penalty 
under s. 74 of the Indian Contract Act and 
has reduced the rate of interest to 2 per 
cent, per mensem. This reduction of inter¬ 
est can further be justified on another 
principle of law laid down by their Lord- 
ships of the Privy Council in Nawab Nazir 
Begam v. Rao RaghunatH Singh (2). In that 
case their Lordships have held that it was 
incumbent on those who support a mort¬ 
gage executed by the manager of a joint 
Hindu family to show that not only there 
was necessity for the loan but that there 
was also necessity to borrow money at the 
high rate of interest claimed by the mort¬ 
gagee. It is true that the case before their 
Lordships of the Privy Council was govern¬ 
ed by the Law of Mitakshara but the princi¬ 
ple enunciated therein applies to the present 
case. We are satisfied that the mortgagee 
Hari Singh has not been able to establish 
that there was any valid necessity for bor¬ 
rowing money at such a high rate of interest. 
We hold that the learned Judge of the 
Court below was justified in reducing the 
rate of interest to 2 per cent, per mensem. 
On these findings we confirm the decree 
of the Court below and dismiss the appeal 
with costs. 

L, Appeal dismissed, 

(2) 50 Ind. Cas. 434; 41 A. 571; 36 M. L. J. 521; 17 
A. L. J. 591; 23 C. W. N. 700; 21 Bom. L. R. 4»4; 26 
M. L. T. 40; 30 C. L. J. 86; (1919) M. W. N. 498; 1 L. 
P. L.R. (P. C.) 49; 46 I. A. 145 (P. C.}. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 964 of 1924. 

November 23, 1926. 

Present.-—Mr. Justice Iqbal Ahmad. 
RAM SARUP RAI and others—Defendants 

—Appellants 


versus 

OHARITTER RAI and others—Plaintiffs 

—Respondents. 

Transfer of Property Act (IV of 1SS2), s. 54— Sale 
—-Registered instrument, absence of — Mutatian, fffect 
of—Estoppel —Pre-€)«ption, decree /or—Interest conr 
veyedi extent of. 


Mutation proceedings are .not judicial proceeding 
ill which title to, and proprietary rights in, immoveable 
property are determined. They are in the nature of 
liscal inquiries instituted in the interest of the State 
for the purposd of ascertaining which of several 
claimants for the occupation of certain denominations 
of immoveable property may be put into occupation 

of it with the greater conlidence that the revenue for 

it will be paid. [p. 271, col. 2; p. 272, col. 1.] 

A and B. who were owners of a certain property, 
mortgaged it to C. Subsequently A sold the whole 
of the property to D by moans of a registered sale- 
deed and thereafter made an application to the Reve¬ 
nue Authorities that the property should be mutated 
in the name of D. B, who was owner of half of the 
property and who had not joined in the sale in favour 
of D, also made an application to the Revenue Author*- 
ities intimating that he had no concern with the 
property, and that D's name may be entered in the 
revenue papers. Later on, E hied a suit for pre¬ 
emption in respect of the sale eflected by A and 
obtained a decree. Finally B instituted a suit against 
C, D and E for redemption of the mortgage effected 
by A and himself in favour of C on the ground that 
the sale by .1 alone in favour of D was ineffectual to 
convey to D B's rights and interests in the property 
covered by the sale-deed and that, therefore, .E could 
not under his decree for pre-emption acquire Bs 
rights and interests in the mortgaged property: 

Held, (1) that B's proprietary rights in the property 
could only pass to D by a registered instrument an4 
that in the absence of such instrument, a mere muta¬ 
tion- Iiad not the effect of transferring B's rights m 
favour of D; [p. 271, col. 2.] 

(2) that the only right and title that passed to E by 
virtue of the decree obtained by him in the pre-emp¬ 
tion suit was the right and title conveyed to D by 
the sale-deed executed by'A and that this was only 
the right and title of A himself in the property 
covered by the sale-deed; [p. 272, col. 1,] 

(3) that, therefore, B being still owner of half the 
property was entitled to maintain a suit for redeeni- 
ing the property. [fbid.J 

Second appeal against the decree of the 
Additional Subordinate Judge, Ballia^ 
dated the 8 th March, 1924. 

Dr. M. L. Agarivala, for the Appellants. 

Mr. A. P. Pande, for the Respondents. 

JUDGMENT,— Notwithstanding the 
able argument of Dr. M. L. Agarwala, I 
remain unconvinced that the decrees of the 
Courts below are wrong. ■ i 

The suit giving rise to the present appeal 

was filed by the plaintiff-respoadent, 

Charitter Rai, for the redemption of a mort¬ 
gage dated the 28th of May. 1912, executed 
by Charitter Rai and his brother Nihora 
Rai, in respect of two plots of land, in 
favour of Subedar Rai, father of defendant 
No. 3. After the date of the said mortgag®* 
it appears that R^m Sundar Rai, 90 a 01 
Nihora Rai, alone executed a sale-deed o 
the entire zemindari property inclu(to^ld 
plots in. dispute in favour of defendan 
No. 4 on the 13th of May. 1921. Thare^er, 

oathe 20th of May, 1921, Suadar Ka^ 
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applied to the Revenue Court, that mutation 
ot names be effected in favour of defend¬ 
ant No. 4 with respect to the property 
transferred to him by the sale-deed referred 
to above. Charitter Rai, who admittedly 
was the owner of half of the share in the 
Property conveyed by the sale-deed, and 
who had not joined in executing the sale- 
deed, filed an application in the Revenue 
Court, on the 25th of July, 1921, intimating 
that he had no concern with the pro¬ 
perty and that the vendee’s name be entered 
in the revenue papers. Thereafter, on the 
12th of July, 192^, Ram Sarap Rai, defend¬ 
ant No. 1, filed a suit for pre emption, with 
^spect to the sale made by Ram Sundar 
Rai, and the suit was eventually decreed, 
and the pre-emptor, having complied with 
the terms of the decree, was substituted in 
place of the purchaser. 

After all this, Charitter Rai brought the 
present suit for redemption of the mort¬ 
gage noted above. His case was that the 
sale by Ram Sundar Rai alone was ineffec¬ 
tual to convey to the vendee his rights and 
interests in the property - covered by the 
sale deed, and as such defendant No. 1 
could not acquire his rights and interests in 
the mortgaged property. In this view he 
alleged that he had a subsisting right to 
redeem the mortgage made by him and 
Nihora Rai. 

The defence to the suit was that Ram 
Sundar Rai was the manager of a joint 
Hindu family consisting of himself and 
Charitter Rai, and that the sale W him was 
with the consent of Charitter -Im, and as 
such Charitter, Rai had no right to maintain 
the suit. It was further urged in defence 
that the plaintiff consented to the sale and 
as such the claim was barred by the princi¬ 
ple of estoppel. 

The trial Court held, that there was no 
evidence to substantiate the allegation of 
the. defendants that the sale by Ram Sundar 
Rai was with the consent of Charittef Rai, 
plaintiff-respondent, and further it came to 
the-conclusion that the petition filed in the 
Revenue Court purporting to be a petition of 
Charitter Rai was a forgery, and that that 
petition was never filed by Charitter Rai. 

these-findings that Court decreed the 
plaintiff’s suit. 

On appeal by some of the defendants, the 
lower Appellate Court has held, that the 
applipat^on dated the 25th of July, 1921, was 

genuine document, and had been filed by 
OheCritter Rai in the Revenue Court, but it 
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has held that there was nothing to show 
tnat It was because of that petition or 
becauve of certain other acts or omissions 
or declarations of Charitter Rai, that the 
defendants appellants changed their posi¬ 
tion for the worse, and as such the plaintiff- 
respondent was not estopped from main- 
taming the suit. It has further held that 
the allegatiou of the contesting defendants 
that Ram tsundar Rai had sold the pro¬ 
perty as a manager of the family for legal 
necessity remained entirely unsubstantiat- 
ea. On these findings the lower Appellate 
Court affirmed the decree of the trial Court. 

In apical before me it is argued that the 
sale by Ram Sundar. Rai of Charitter Rai’s 
sha,re was only voidable, and as Charitter 
Kai did give his consent by the petition 
referred ^ above, filed by him in the 
Revenu^e Court, a good title to Charitter 
Rai 8 share passed to the vendee and that 
title passed to defendant No. 1 by the 
decree in the pre-emption suit. I am unable 
to agree with this contention. The sale by 
Katn Sundar Rai could only convey to the 
vend^ee the rights and interests of Ram 
Sundar Rai in the property conveyed. It 
was absolutely ineffectual to in any way 
adversely affect the rights and interests of 
Oharitter Rai in the property covered by 
the sale. The sale, so far as it concerned 
the share of Charitter Rai in the property 
transferred, was absolutely void, and not¬ 
withstanding the sale, Charitter Rai retain- 

ed a title to his share. If the title to 
Charitter Rai 8 share remained with him 
the petition filed by Charitter Rai in the 
Revenue Court, during the course of muta¬ 
tion proceedings, or the order of the 
Revenue Court directing mutation of names 
could not have the effect of determining that 
title. The proprietary rights of Charitter 
Rai could only pass to the vendee by a 
registered instrumant, and admittedly no 
such deed was ever passed by him. As has 
been recently pointed out by their Lord- 
ships of the Privy Council in the case of 
NirmanSivghv, Lai Rudra Partab Singh 
(1) mutation proceedings are not judicial 
proceedings in which the title to, and the 
proprietary rights in, immoveable property 
are determined but that “they are much 
more in the nature of fiscal enquiries insti¬ 
tuted in the interest of the State for the 
purpose of ascertaining which of the 


P 
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(1) 98 Ind. Cas. 1013; 3 0. W. X. 623; A I JR iDSfi 

•. 0 . 100 ; (1926) M. W. N. 716; 48 A. 529 44 ‘oT 

. 330; 28 Bom. L, K. ilOflj 51 M, L. J. gac * 
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several claimants for the occupation of cer¬ 
tain denominations of immoveable property 
may be put into occupation of it ■with the 
greater confidence that the revenue for it 
will be paid.” Apart from all this, the only 
right and title that passed to the contesting 
defendant by the decree in the pre-emp¬ 
tion suit was the right and title conveyed 
to the vendee by the sale-deed executed by 
Ram Sundar Rai and that was only the 
right and title of Ram Sundar Rai as to his 
share in the property covered by the sale- 
deed. 

For the reasons given above, I hold that 
the Courts below were right in holding that 
the title to the property remained with 
Charitter Rai, and the plea of estoppel hav¬ 
ing failed, the plaintiff was entitled to the 
decree granted to him by the Courts below. 

The result is that I dismiss the appeal 
with costs including in this Court fees on 
the higher scale. 

z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

First CiVjl Appeal No 15 of 1924. 

November 23, 1926. 

Present: —Mr. Kinkhede, A. J. C. 

MULCHAND and another—Defendants 
Nos. 3 AND 4— Appellants 

versus 

RADHAKISAN and othess—Plaintiffs 
Nos. 1 TO 3 and Defendants Nos. 1, 2 
and 5 TO 8—Respondents. 

Mortgage —Subro^aiion, doctrine of—Purchaser of 
inortgaged property paying off prior encumbrance, 
whether can claim subrogation against puisne cncum- 
brancer. 

Before any person is entitled to claim the benefit 
of the doctrine of subrogation he must prove that 
he has paid up the mortgage-debt in respect of 
•which he claims that benefit, tp. 275, col. 1.] 

Subrogation cannot be permitted in a case where it 
•would work injustice to the rights of those having 
equal or superior equities. [t6id.] 

Where a mortgagor or oAvner of the equity of re¬ 
demption or any encumbrancer redeems a prior charge 
whi(5i is his own'debt or whish by contract, express 
or implied, be is bound to discharge, he cannot keep 
such charge alive as against a puisne encumbrancer 
whose encumbrance he is also expressly or impliedly 
bound to- discharge, [p. 276, col.-1.] 

Whore a purchaser of mortgaged property is bound, 
expressly or impliedly, under his contract of purchase 
to discharge the encumbrances to which the property 
ie-subject, and he discharges a prior encumbrance 
upon the property, he cannot, in answer to a suit by 
9 , puisne encumbrancer to exiforce his encumbrance, 


avail himself of the doctrine of subrogation 

of the prior encumbrance paid off by him. [p* 276, 

col. 2.1 

Appeal from the decree of the Sub¬ 
ordinate Judge, Khandwa, dated the 13th 
October, 1923, in Civil Suit No. 123 of 19-2. 

Sir IL S, Gour and Mr. W. R. Puranih, 
for the Appellants. 

Mr. V, R. Pandit, R. B., for the Respond¬ 
ents. 


JUDGMENT.— The appellants were 
defendants Nos. 3 and 4 in the Court below. 
They were impleaded as parties to the 
suit based upon a mortgage, dated the 20th 
March, 1911, (Ex. P-4) executed in fav^r 
of one Gulabchand the father of plaintiffs- 
respondents Nos. 1 to 3 by one Raghu son 
of Bhagu and his mother Jasoda f®^ 
consideration of Rs. 3,000 with a condi¬ 
tion of foreclosure. Raghu died before this 
suit which was instituted on 28th August, 
1922, leaving Sitia, defendant No. li ininor 
son as his legal representative. Jasodais 
defendant No. 2. They are respondents 
Nos. 4 and 5 in this appeal. Appellants- 
defendants Nos. 3 and 4's interest is de¬ 
scribed in the plaint as being that or 
subsequent purchasers of the mortgagea 
malik makbuza field as per sale-deed, datea 
the 2nd July, 1914, and that the defendant 
No. 3 is also described as a subsequent 
purchaser of the mortgaged houses as per 
sale-deed, dated the blh June, 1914. Re¬ 
spondent No. 6 Harprasad was impleadea 
as defendant No. 5 in the lower Court m 
his capacity of a subsequent mortgagee 
of the mortgaged malik makbuza land as 
per mortgage-deed, dated the 13th June, 

1914, (Er. D-3). Respondent No. 7, 
who was impleaded as defendant No. o is 
the minor son of Ramchandra Kalal wn 
had taken a subsequent mortgage, date 
4th March, 1914, of the houses coverea 
by the mortgage in suit. Respondent No. > 
Shanker, was defendant No. 7 _ 

impleaded as subsequent purchaser oft 
mortgaged mango trees as per sail'd®® » 
dated the 22nd May, 1914, and responded 
No. 9 who was defendant No. 8 lu 
Court below was similarly impleaded 
the purchaser of the mango 
per sale-deed, dated the 9th May, 1914. 
amount due to the plaintiffs 
of their mortgage, dated the 20th M 
1911, (Ex. P-4) was Ra. 10,987-6 
of suit. Plaintiffs asked for a decree 
foreclosure of the mortgaged property »» 
against all these defendazits. 
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has ® Yenibai 

all knowledge of the transaction in Lit 
Pfltl remained absent and the 

f«nL j against her. De- 

fendant ^*o 4 denied the plaintiffs’ mort- 

f '^o'^sideration and valid 

attestation. - He admitted that he and de¬ 
fendant No. 3 purchased the mali/c makhusa 

TmI P®'’ dated 2nd 

• ^ f) and that the same was 

in their possession from the date of the 

purchase. He, however, asserted that 
the deceased mortgagor Eaghu had mort- 
■gaged the malik makbuza held to Ram- 
chandra thp deceased father of Shamlal 

2nd July. 

1908, (Ex. D 2) for Rs. 1,500, and that the 
same was payable on 28th November, 1908. 
Iha,t the said Ramchandra had also taken 

dated 4th March, 1914, 
Uix U-4) in respect of the houses covered 
by the mortgage in suit. He pleaded that 
film purchase of the malik makbuza 
“y .^lurself and defendant No. 3 they 
wily satisfied the mortgages in favour of 

Harprasad by payment 
of Rs 6,400 in redemption of the mort- 
gage, dated 2nd July, 1908, (Ex.D-2) to Ram¬ 
chandra and of Rs. 3,600 to Harprasad to 

dated 13th June, 

T? ’ ’ ®ach of these mortgagees 

Ramchandra and Harprasad are said to 

7uri' receipts dated 8th May, 

1915, (Exs. D-5 and D 6) in favour of de¬ 
fendants Nos. 3 and 4 who are appellants 
before me. He, therefore, contended that 
he and defendant No. 3 were entitled to 

™ rights over the 

plaintiffs and entitled to use the mortgaore 

dated 2nd July, 1908, as a shield against 
the plaintiffs mortgage in case it be prov¬ 
ed in the suit. A sum of Rs. 16,350 was 
claimed on the basis of the mortgage, dated 
2nd July, 1908, and it was urged that 
the plamtiffs were not entitled to foreclose 
mortgaged property and acquire the posses¬ 
sion over It even if they proved their 
mortgage unless they paid the amount 
due under th^a prior mortgage, dated 
.2nd July, 1908, (Ex. D-2). I am not con¬ 
cerned with the defence of defendants 
■*^0®- ' ®ud 8, but it is necessary to note 
I the defence put in by defendant No. fi’s 
guardian through Mr. Ghate Pleader. He 
denied the execution of the plaintiffs’ mort- 

, uoueideration and valid attesta- 

txoh; ;admitted that ha held the mort- 

W 
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gage-deed executed in his father's favou^ 

iiL' *'? '■f It ‘vas 

T/' appeared that his 

j1 1 mortgage, dated 2nd 

Jui\, IJOo, to which reference was made 
n the mortgage-deed (Ex. D-l). He urged 
that a decree for the sale of the mortgag- 
ed property be passed (evidently in lieu 
of foreclosure decree) in case plaintiffs’ 
mortgage be proved. It was also added 
luat the house property mortgaged with 
him was covered by the mortgage sued 
upon. Mr. Ghate further added that de- 
^ndantNp. 6 did not then possess the 

mortgage-deed, dated 2nd July, 1908, and 
Adeemed was probably 

In reply to the pleas of defendant No. 3 
IK 'a®? adopted by defendant No. 4 
aL r 0^1 behalf of defend- 

tion and the binding character thereof as 

frw ‘lefeudants who were subsequent 
transferees. They, however, denied the exe¬ 
cution and valid attestation of the alleged 

July, 1908, in favour 

of defendant No. fi’s father and also its 
binding character on the ground that 
Kaghu was a minor at the date of its execu¬ 
tion It was, therefore, alleged that the 
mortgage even if proved to have been 
executed by Raghu was void ab initio. The 
alleged payment of Rs. 6,400 was also 
denied and the receipt dated 8th May, 1915 
(Bx. D-6) was characterised as a forged 
document. It wag pleaded that defendants 
Nos 3 and 4 did not acquire title to the 
mortgaged property by the alleged pay- 
ment to Ramchandra and that they could 
not hold up the mortgage, dated 3nd July, 
1908, as a shield against the plaintiffs’ mort¬ 
gage. 1- iretly, because it was a void trans¬ 
ition; and secondly, because defendants 

Nos. 3 and 4 as subsequent purchasers of 

the equity of redemption were bound to 
re^em all valid prior mortgages The 
extent of mortgage debt being^Rs. '16 350 

of the mortgage, dated W 

July, lt,08, was also denied. 

Issues were framed out’ of which the 
following are material to this appeal 

* * * 

2. Whether Raghu had executed the 
mortguge-tod. d.ted tad July, ISOS in 

toon, oI Bamotadru f.,h„ J'daBaS 
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(a) Was it validly attested and for can- 

sideration? 

{b) Waether Ragha was a mlaor on 2nd 
July. 1903, and so the alleged prior mort¬ 
gage of that da^e was void ? 

3. Waether the defendants Nos. 3 and 4 
paid the sum. of Rs. C,400 to Ranachandraon 
8:h May, 1915yand redeemed the mortgage, 
dated 2nd July, 1903. If so, whether the 
defendants Nos. 3 and 4 are entitled to hold 
the mortgage of 1903 as a shield against the 
plaintiffs’ claim ?j 

4. What amount is legally due on the 
mortgage, dated 2nd July, 1908 ?” 

The lower Court held that the mortgage 
(Ex. D-2; was duly executed by Raghu for 
consideration; that plaintiffs failed to prove 
that Raghu was incompetent to execute the 
mortgage of 1908; that the receipt (Ex. D-5). 
dated 8Lh May, 19 l 5, passed by Ramchandra 
was genuine, but that it evidenced a merely 
nominal transaction; that the appellants 
Mulchand and Onkar obtained the sale- 
deed burdened with the mortgage-debt 
owed to the plaintiffs; that it was not satis¬ 
factorily established that defendants Nos. 3 
and 4 really paid Rs. 6,400 to Ramchandra 
as alleged by them for redeeming the prior 
mortgage. In this view the lower Court 
thought that plaintiffs could not be com¬ 
pelled to redeem the prior mortgage which 
the defendants Nos. 3 and 4 alleged they 
had discharged. That inasmuch as the 
defendants Nos. 3 and 4 purchased field 
worth about Rs. i2,0j0 for a price of 
Rs. 3,000 only, they must be deemed to have 
in pursuance of the obligation undertaken 
to satisfy the mortgages subsisting over the 
property discharged their own obligation 
as purchasers of the equity of redemption. 
Accordingly plaintiffs’ claim for a fore¬ 
closure was decreed against all the defend¬ 
ants. 

It is against this decree that the defend¬ 
ants Nos. 3 and 4 have preferred the 
present appeal. They have valued their 
relief in appeal at Rs. 6,400 being the 
amount which they alleged they paid to 
the prior mortgagee and which they claim 
from the plaintiffs-respondents. The learned 
Counsel who argued the appeal on behalf 
of the appellants on being asked to value 
the relief in appeal properly and pay Court- 
fee in respect thereof, confined the claim of 
Rs. 6,400 only and abandoned the claim for 
interest subsequent to 8th May, 1915, by way 
of set-off against the iucome of mortgaged 
fields in his possession. The prayer in the 


appeal is that the plaintiffs’ claim be de¬ 
creed subject to the rights of the appellants 
prior mortgage which the plaintiffs should 
be compelled to redeem before they pro¬ 
ceed to realise their own mortgage together 
with all costs of the suit. It will thus be 
seen that the decree as passed by the lower 
Court is sought to be modified by getting 
it declared that it is subject to the rights 
of the appellants under the prior mortgage 
and that the plaintiffs should not proceed 
to realise their own mortgage unless they 
first redeem the appellants’. 

The only questions, therefore, to be con¬ 
sidered in this appeal are the follow- 

in — 

^1) Whether the appellants redeemed the 
prior mortgage (Ex. D-2) by payment 

of Rs. 6,400 to the deceased mortgagee Ram¬ 
chandra and obtained receipt (Ex. D-5), 


dated 8th May, 1915, from him? ^ 

(2) If so whether they are assignees ol 
the prior mortgagee and as such entitled 
to use the prior mortgage (Ex. D-2) as a 
shield against the present plaintiffs mort¬ 
gage (Ex. P-4) ? 

The learned Counsel for the appellant 
being fully conscious of the weakness or 
his evidence as to the alleged payment 
of Rs. 6,400 to Ramchandra, attempted to 
put that matter in the back ground by 
arguing that the real question was whether 
the discharge which his client purported 
to secure from the prior mortgagee as pe^ 

Ex. D-5 operated as an assignment by the 
prior mortgagee in their favour especially 
as the prior mortgagee’s legal representa¬ 
tive was a party to the suit and desir®^ 
that effect be given to the assignment, and 
that the question whether the assigdmen 
was for consideration or not was immateria 
for the purposes of this case. He 
upon the observations of their Lorcwhip 
of the Privy Council in Bhagwat Day 
Singhv. Debi Dayal Singh(l), The 
as it stands appears very Plausible, h 
if we examine the basis of it in the l^^bt 

the pleadings and the evidence on reco » 

its weakness is at once exposed in 
the circumstances under which either 
purchase or the so-called redemption ot 
prior mortgage is said to have taken * 
The argument that the assignor is a P . 
to the suit and maintaiaing the transac 


(I) 35 G. 420 at p. 427; 7 C. L. J. JJo; 12 0. 

393: 18 M.L. J. 100; 5 A. h. J. is Vp 

3 M. L. T. 344; 10 Bom. L. R. 230; 35 I.A. 48 


i 
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asks that effect be givea to it is wholly un 
supported by the pleadings and the stand 
taken by or on behalf of defendant No 6 
We cannot forget that defendant No. 6 was 
impleaded la this suit iu his capacity of a 
subsequent mortgagee interested in redeem- 
ing the mortgage in suit, and not as a 
1 ^ a prior mortgage, dated 2nd July, 

1.08, (Ex D-2). Nor were defendants Nos. 3 
and 4 impleaded in any capacity other than 
that of subsequent purchaser. Plaintiffs 
also would not recognise their character or 
of defendant No. 6 as that of a prior mort- 
gagee in relation to their own. 

The defendants Nos. 3 and 4 had made an 
application on 28th February, 1923, for the 
examination of Gangabai mother of defend¬ 
ant No. 6 on commission as di pardanashin 

lady and the plaintiffs’Pleader had no ob¬ 
jection to the granting of the application, 

accordingly ordered on 5th 
April, 1923, a commission to issue for her 
examination. The commissioner’s proceed- 
ings show that a day was fixed by 
him for the examination of the lady at the 
residence of the Pleader for defendants 
Nos. 3 and 4 who apparently had under¬ 
taken to produce the witness; but the wit¬ 
less was not produced, and it was given out 
that the witness would be produced in Court 
at Khanda if defendants at all wish to ex¬ 
amine her as a witness. The commission was 
accordingly returned unexecuted on 12th 
June, 1923. Even though the day of hear¬ 
ing of defendants’ evidence in the Court 
was fixed for 12th July, 1923, and they ex¬ 
amined 4 witnesses on that day and the de¬ 
fendants Nos. 3 and 4 were examined at the 
next hearing dated 6th August, 1923, as 
D. W. No. 6 and D. W. No. 7 and the case 
was voluntarily closed by the parties on 
that date, no attempt was made to examine 
Gangabai in Court either as witness for 
defendants Nos. 3 and 4 or for defendant 
No. 6. There is thus absolutely nothing 
to show that defendant No. 6 supported the 
Bo called assignment of the prior mort¬ 
gage in favour of the appellants and 
wished that the same be given effect to. 
The ^present case, therefore, cannot come 
within the principle of the Privy Council 
case above referred to. Moreover, the ob- 
Bervations of their Lordships of the Privy 
Council strictly apply to a case of an in¬ 
adequacy of consideration and not to absence 
of consideration which on the findings of 
the first Court appears to be the case here. 

I am not prepared to belittle the import- 
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anceorthe bearing which the question of 

actual pa3^ment to the prior morto'i^pp nf 
Ihe-ain of K, 6,m0, JtJ.SilfS of 

his mortgage has upon the question of ihn 
appellant,,; right to use that mortgaV as ! 
shield against the plaintiffs’ mort|a|e 
In GurJeo 5fn,9/i v. Chandrika Singh ( 2 ) 

quoted thefollLing 
from Llhshworth V. Lockwood (3)- ® 

of law by operation 

SSon“ redemption, a^d 

debt after forfeiture by the tLiS^ of The 
mortgage contract, so that really the subro¬ 
gation or substitution by operation of law 

‘be holder ofT 

to redeem, the latter is subrogated® by ffj 
assignment to the mortgage-debt and mnrf 

fnT^ j instrument evidenc¬ 

ing such debt and security, and there is no 

ToTofTa°“’"T. by opera- 

ant wlrds underlined the import- 

It, therefore, follows that before any per¬ 
son 18 entitled to the benefit of subrogation 
e must pay up the mortgage-debt. “The 
doctrine of subrogation is a doctrine of 
equity jurisprudence. It does not depend 
on privity of contract, express or impTed^ 
except in so far as the equity may be suppos¬ 
ed to be imported into the tranLtion aTd 
thus raise a contract by implication. It is 
founded on the facte and^^ circumstances 
of each particular case, and on the principles 

of natural justice. While, therefore, the 

doctrine will be applied in general wherevT 

a^ person other than a mere volunteer p jys 

a debt on demand, which in equity or good 
conscience should have been satisfied by 
another, or where the liability of one persob 

IS discharged out of a fund belonging to 
another, or where one person is compelled 
for his own protection or that of some 
interest which hejepresents, to pay a de“ t 
for which another is primarily liable or 
wherever a denial of the right woul^e 

con rary to equity and good conscienT t£ 
doc rine will never be permitted, where the 
application of it would work injustice T 

the rights of those having equal oTsuperiS 

olWgf/l (4). In. ^ILT^XTCLTfl MdX'WCLT'i. v 

mi Hd. c,. m; » c, 1.3.. f“J 


S 


,3) (1870) 42 N, Y. 89 
.i) 6 O. L. J, 134. 



mdlchand 

hamckn Fen-had (5) it 'was ruled by the 
Calcutta High Court that if a mortgagor or 
owner of the equity of redemption 
or any encumbrancer redeems a prior 
charge which is his own debt or which 
by contract, express or implied, he 
is bound to discharge, he cannot 
keep such charge alive as against a puisne 
encumbrancer whose encumbrance he is 
also expressly or impliedly bound to dis¬ 
charge. Jones in his Treatise on Mortgages 
(6th Edition, Vol. I, s. tf76) thus for¬ 
mulates the test of the right of subrogation: 
“The test of the right of subrogation is 
found in answer to the inquiry whether 
the person who paid the mortgage-debt is 
the one whose, duty it was to pay it first of 
all; if the debt was not primarily his, and 
he only occupied the position of a surety to 

the mortgagor, he is entitled to be subro¬ 
gated to the position of the mortgagee 
when he has paid the debt; but if the debt 
is the debt of the person who paid it, or 
is a debt which he has covenanted to p*ay, 
his payment of it raises no right of subro¬ 
gation, but is simply a performance of his 

own obligation or covenant." These prin¬ 
ciples are well-founded on equity and justice 
and if applied to the case before me com¬ 
pletely put the appellants out of Court. 
This is the view which was taken in Har 
Shyam Chowdhury v. Shy am Lai Suhu {^) 
and Muhammad Sidiq v. Ghaus Muhammad 
(7) where part of the consideration was left 
with the purchaser for the discharge of the 
prior encumbrances and the purchaser who 
satisfied the prior encumbrance but did not 
satisfy the second encumbrance was not al¬ 
lowed to set up the prior mortgage redeem¬ 
ed by him as a shield against the claim of the 
puisne mortgagee whom he was also bound 
to pay : and also by this Court in Bhag- 
want V. Beharilal (Second Appeal No. 327-B 
of 1916). 

The appellant, Mulchand, in his deposi¬ 
tion as D. AV. No. 6 had clearly admitted 
and his statement on this point is also 
borne out by other evidence on record that 
the field in question was worth Rs. 10,QUO 
or Rs. 12,000. The consideration mention¬ 
ed in the sale-deed, dated 2QdJuly, 1914 
(Ex. D-1) is only Rs. 3,000. This clearly 
shows that the purchasers purchased pro¬ 
perty at a low value in order that there 


(5) 2 0. L. J. 288. 

(u) 31 Ind. Caa. 22;’ 43 C. 69 at p. 72-' 22 C L 
227; 20 0. W. N. 601. * L, 

{7) 7 Ind. Cas. 200j 33 A. 101; 7 A. L. J, 914. 
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might be sufficient margin left in their 
hands to pay off the encumbrances to 
which it was then subject. If the property 
was admittedly worth Rs. 12,000 one can¬ 
not understand why the mortgagor would 
sell it only for Rs. 3,000 unless the inten¬ 
tion of the parties to the sale was that the 
vendees should satisfy the encumbrances 
and the vendor should get what represent¬ 
ed only the price of mere equity of 
redemption. In other words this circum¬ 
stance affords clear indication of an impli¬ 
ed agreement or undertaking to re-pay the 
encumbrances on the part of the vendees. 
The alleged payment or satisfaction of 
the prior encumbrance by the appellants 
would under such circumstances amount 
to the performance by them of their own 
obligation to pay the debts which, under 
the circumstances, above referred to they 
must have either undertaken or bound 
themselves to satisfy within the mean¬ 
ing of the rule enunciated above. In view 
of the admission by Mulchand as D. W. 
No. 6 that he was informed of the mort¬ 
gages of Ramchandra, I cannot attach 
much importance to the omission of all 
express mention of the encumbrances 
which were subsisting at the time in the 
sale-deed (Ex. D-1) as against the mort¬ 
gaged property. In the mortgage-deed 

in suit (Ex. P-4) we find the mortgagor 
falsely stating that the property was not 
previously encumbered, although, as a 
matter of fact, it was then under a prior 


mortgage dated 2nd July, 1908, as per 
Ex. D-2. Such omissions or assertions 

have no value, under such circumstances- 

Even assuming, therefore, that the appel¬ 
lants paid Rs. 6,400 in full redemption of 
the prior mortgage (Ex. D-2) to Ramchandra, 
that payment does not entitle them to 
claim the benefit of the doctrine of subro¬ 
gation as against the plaintiffs whc^ 
they have not yet paid. In this view of 
case it is unnecessary for me to examine 
minutely the evidence both oral and doci^ 
mentary which the appellants have adduced 
in support of their plea of the alleg?^ 
payment. That evidence has been di^ 
credited by the Judge who recorded it an 
I may say so for very good reasons. I® 
view of the circumstance that Mulchand s 
mother was married by pat to Ramchandi® 
and that he (Mulchand) lived and mess® 
with Ramchandra and that he and 
Chandra’s son Shamlal are holding tn 
property of Ramchandra as joint owners, tw 
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actual payment to Ramchandra at 
Oaueshram Mahajan’s shop at Buvhanpur 

with all the formalities, appears to be a 

receipt 

u' specify the amount said 

to have beeu paid to Ramchandra. Further 

Ganeshram’s gumashta 
Ramprasad, who was present at the shop at 
he time of the alleged payment, to attest 
e receipt in token of his having witnessed 
the payment and the passing of the receipt 
■by Ramchandra also, goes a great way 
.towards showing that the alleged payment 
II any, was not made and the receipt was 
only nominal. The mere circumstance, 
therefore, that the document(Ex. D-2) comes 
irom the custody of the appellants and 
tnat too without any endorsement of satis¬ 
faction does net establish their plea of 

satisfaction. 

At this stage I may mention one signi¬ 
ficant fact which perusal of the record 
wrought to light. Defendants examin- 

T 1 Nos. 1 to 5 on 12th 

July, 1923. The oral evidence as it then 
stood was very very shaky and discrepant. 

payment of 

Ks. d, 400 to Eamchandra an old man of 
very advanced age must have struck every- 
body concerned as highly improbable. 
Inat day the Pleader who conducted the 
case on behalf of Shamlal defendant No. 
purpor^ to have made an application 
under his own signature requesting the 
Court to allow an amendment of his 
pleadings by permitting him to raise a 

following words:— 

■ That in case the payment by defend- 
^ 08 . 3 and 4 of the mortgage-money 
to the father of this defendant due under 
the letter’s mortgage, dated 2nd July, 1908, 

!? j proved for any reason, this 
defendant will stand as a prior mortgagee 

80 far as the mortgaged malik makbuza 
^Id ifi concerned. In that case the plaint¬ 
iffs. even if they prove their mortgage, 
Will not be entitled to foreclose unless and 
until they redeem that mortgage.” 

This plea clearly shows that the evi¬ 
dence of the alleged payment was wholly 
insufficient and unconvincing. In the 
absence of any order allowing the amend¬ 
ment I infer that the Judgt? must have 
thought that this was nothing but a 

dodge and could noi; be allowed at the late 
sta^e of the case. 

these reasons I think the decree 
or the lower43ourfr as passed is correct and 
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needs no variation ah the instance of H.p 
appellants-defendants Nos. 3and4. Althomdi 
defendant bhamlal was impleaded as°n 

party to this appeal, he did norprefer any 

he was sa.?s. 

fi9d with the decree as passed and desired 
no variation in his own interest. 

1 he appeal, therefore, fails and is dis 
missed with costs. 

Appeal dismissed. 


COURT. 

(^ 1 ^ .^stice and Mr. Justice Cunliffe^ 
K. C. K. FATIMA BIBI and OTHB«si 
T^LAiNTiFFs—-A ppellants 

AND AKOTHER- 

-Pro-note executed on behalf e 

liability of cxecutants~Pan,ttshif 

ss,;;; 

cation thft tho/signed it'^as 
“ThfaS^d^ [p, 278,‘c?l3 I'l'?/*’® 

firm's namfrSlvlui’dW ''' 

creditors of the firm does not 

nerswho are not parties ei”Lr to th» 

ceedings or composition of ti, ■ * tnsolvenc.v pro- 

under a promissory note’ exeenh-'d j‘'‘l>ility 

firm but signed brail of H ^ 

the extent to which it remains uSisfied.''[p''278, cob 

Mr. Doctor, for the Appellants. 

»r .1 ”S5 

The case against first defendant was dis 

missed on the ground that a. ^ ® . ®" 
partner of K. A. Adam & Co. he h^d ®^be® 

.n« fo. K. A. aSI 
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fnd composition, Co., together with the fact that the three 

secomi and tKi 1 . til® defendants signed Separately beneath the 

The and iaa " d • a of fho ^oold be that all three 

The Tireco f ®o''d[ngly dismissed. defendants were members of the Firm of 

di^^fssfnfthia '^?®^^ ogamst the order K A. Adam & Co., liable as such. 
deCdanfa ^ against second and third There is nothing on the /note to show 

AafiponnH nnH ih^vA ^ f A a that they were not personally liable. 

ed'Ve ^ The adjudication of K. A. Adamasin- 

considerS thL a there was good solvent lyaa K. A. Adam & Co., and hie 

allv liahlp ^ P'rima facie person- composition with the creditors cannot, as 

■nAfpnHQnf«* * 1 . I. Ai. already pointed out, absolve 2nd and 

the not« in thpir rPTiroc executcd 3rd defendants, who were not parties to 

a^^entR of nnH on ^ insolvency proceeding and composition, 

A Idam & Cn thA ° h f"°“ liability on the note to the ex- 

horroOTftH for tT.p'hrnn j fi. tent to which it remains unsatisfied, 

nersonallvlifthlp ^ would set aside the order dismissing 

personally liable ^ 

the note is (ri^po stated that fendants. As a point of limitation has 

Thprp in ffo ^ S’ ^ Co* been taken the case must be remanded for 

Jir Po Qr*r* blue ink K. A. Adam disposal. Appellants will be allowed costs 

aiffnatorPflof tUp separate in this appeal. The usual certificate for 

SnW of 1 defendants. The refund of Court-fee will issue. 

IS obvious- R. L. Appeal allowed. 

ly fallacious, since if the defendants Nos. 

XT A j executed the note as partners of _ 

Ji. A. Adam & Co they ought to have been 
parties in the insolvency proceeding, which 
they admittedly were not, in order to absolve 

liability in a suit on CALCUTTA B 
composition in the insolvency Appeal from Appellji 
proceedings with Ist defendant cannot. op 1 

therefore, extinguish the liability of 2Qd Novembe 

and 3rd defendants on the note. The Present;—Mr J 

case set up by the defendants in their and Mr. Just 

written statement was not, however, that Srimati GIRIBALA 
they were partners, but agents of K. A. -Defendants- 

V li • ^ T-• fcontended on their be- ver 

half in this appeal that by virtue of the PROBHASH CHAN 

a"""! ‘I® °f ^f'® others-Plainti 

promissory note that they borrowed as K. Possession—Possessory titi 

A. Adam & Co., they escape personal trespassers. 

liability in spite of the provisions of s 28 P^^ssession lawfully atta; 

of the Negotiable Instruments Act * procured by force 

. Section 28 lays down .that an agent who 
signs ins name to a promissory note, bill of ferential title* |.p. 280, icol, 

Exchange or cheque without indicating In a suit for confirmatioi 
thereon that he signs as agent or that ht 

., . 1 * * 1 * - to incur personal the defendant is a trespass 

responsibility, is liable personally on the a decree, [p, 279, col. 2.] 

instrument, except to those who induced Appeal against the 
him to sign upon the belief that the nrin- tional District Judge, 
cipal only would be held liable. 19th of August, 1924, r 

In the present instance there is nothin ^ Munsif, Ghatal, dated 
on the face of the note to indicate that ^924. 

i®Co and nf^a, ^ A. ^dam Babua Amarendra A 

ence from an ' ^ot the Ap 

note tharit WM ‘^® ®abu8 Kshitish Ch. C 

S by K, A, Adam & chanon GhnsaL inr tha 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decrei No. 2224 

OF 1924. 

November 2t?, 1926. 

Present: —Mr. Justice Mukerji 
and Mr. Justice Graham. 

Srimati GIRIBALA DASI and anotibr 
—Defendants—Appellants 

versus 

PROBHASH CHANDRA BATABYAL 

AND others—Plaintiffs—Respondents. 

Possession—Possessory title to be maintained again^ 
trespassers. 

Possession lawfully attained in the sense that 
was not procured by force or fraud but peaceably, d® 
one interested opposing, is entitled to be maintained 
against all comers except such as can plead a pr©* 
ferential title, [p. 280,icol. 1.] . 

In a suit for confirmation of possession, thereforop 
where it is found that the plaintiff has title to a ^ 
of the property in dispute and is in possession and tna 
the defendant is a trespasser, the former is entitled 

to a decree, [p, 279, col. 2.] a 4 / 1 * 

Appeal against the decree of the Ad^' 
tional District J udge, Midnapur, dated the 
19th of August, 1924, modifying that of the 
Munsif, Ghatal, dated the 22nd of March, 
1924. 

Babus Amarendra Nt^tk Bose and Je** 
Nath Ghosh, for the Appellants. 

Babus Kshitish Ch. ChakravaHi andPa^* 
chanoYi Ghosalt for the Respondents. 
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JUDGMENT. 

Mukepji, J .—The defendants are the 
appeUants in this appeal. The suit out of 
Which It arises was instituted by the plaint¬ 
iffs for establishment of their title to a 
tank and its banks which bear Nos. 1621 
and 1622 in the Settlement Map of village 
Ajabnagar. The plaintiffs claimed nishkar 
right m this property alleging that it is 
included in the Taidabad of Bhagirath 
Batabyal, and ^ asked for declaration of 
title, confirmation of possession or in the 
alternative for lecovery of possession and 
a ^claration to the effect that the Record 
of Rights IS wrong. In the Record of Rights, 
it ffiay be stated here, the property is re- 

names of the defendants. 
Ihe defendants case shortly stated was 
that the property is included in another 
taidad called Bocharam Batabyal's taidad 
and that in the ordinary course of succes¬ 
sion they have acquired title to it and are 
in possession of it. 

The Munsif made a decree declaring 
^ j uishkaT right to an undivid¬ 

ed 2/15th share of the property in suit and 
confirmed their possession in respect of 
that share. 

The defendants preferred an appeal and 
the plaintiffs a cross-appeal. The result 
of th6S6 was that the Subordinate Judge 
declared the plaintiffs* title to the entire 
IG-annas of the property as against the 
defendants, and confirmed their possession 
therein and declared the Record of Rights to 
be wrong. 

Now the position seems to be this. The 
Munsif found that the genealogy upon 
which the plaintiffs relied was not com¬ 
plete and contained some false and un¬ 
founded statements, that they had not 
made their co sharers parties to the suit, 
and that they had succeeded in establish¬ 
ing their title only to the extent of a 
2/l5th share. The Subordinate Judge has 
held that the Record of Rights which stands 
in the defendants' favour has been amply 
rebutted by the plaintiffs* evidence, that 
the entry in the Record of Rights is wrong, 
that the defendants have no right to the 
property and that the plaintiffs have got 
title to and are in possession of it. As 
regards the extent of the plaintiffs’ title, 
the Subordinate Judge was not satisfied 
that the plaintiffs have got no other co- 
sharer living, and though he found that 
the plaintiffs’ title had been made out 
only to the extent of 2/15th, he was aatisfi- 
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ed that the defendants were not plaintiffs' 

co-sharers As he found the plaintiffs' 

evidence of possession to be satisfactory 

6 decreed the suit as above stated, making 
a reservation that the plaintiffs' co-sharers, 

judgment. 

The decision of the learned Judge has 
been challenged before us upon several 
grounds which ultimately resolve them- 
eelves into two, the first being that the 
plaintiffs title should not have been de- 
clared, upon the findings of the learned 

9/i‘tfif beyond the 

^/loth share and the second being that if 

the first ground succeeds the plaintiffs’ 
possession should be confirmed to the ex¬ 
tent of that share only. 

The first ground obviously must succeed 

as there is no point in making a de¬ 
claration to theextentof 16 annas as against 

the defendants only which will not be 

operative as against the plaintiffs* co¬ 
sharers. This declaration is wholly un¬ 
necessary in view of the fact that the 
declaration as to the erroneous character 
of the entry in defendants’ favour is being 
retained, and if this declaration is made it 
may lead to complications. 

As regards the second ground I am of 
opinion that the decree confirming the 
plaintiffs’ possession in the entire 16 
Mnas of the tank need not be disturbed as 
the defendants have been found to be 
trespassers. The plaint discloses suffici¬ 
ent materials for a cause of action for a 
prayer for confirmation of possession The 
finding of the learned Judge is that the 
plaintiffs have been all along in posses- 
BioUj and it is the prayer for confirmation 
of possession with which we are here con¬ 
cerned. It is unnecessary in the present 
case to enter upon a discussion of the 
question whether and under what circum¬ 
stances a suit for recovery of possession 
may succeed as against a trespasser mere¬ 
ly on the strength of previous possession 
for any period short of the statutory period 
of twelve years, a question which has 
led to considerable diversity of Judicial 
opinion so far as this Court is concerned 

case of Alisa Chand 
Gaita V. Kanehiram (1) and endine with 
that Naba Kishore Tilakdas v. Pan Bewa 
(2). The present case, in my opinion, falls 

^^(1) 26 0. 579; 3 C. W. N. 508; 13 lad. Dec. (n. s.) 

(2) 74 Ind. Gas. 283; SO 0 23; A li R 1922 Cal 

196* 
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well within the dictum of the Judicial 
Committee in the case otSnndar v. Parhati 
(3)» in which their Lordships observed 
that possession lawfully attained in the 
sense that it was not procured by force 
or fraud but peaceably, no one interested 
opposing, is entitled to be maintained 
against all comers except such as could 
plead a preferential title. I am according¬ 
ly of opinion that the declaration as to 
confirmation of possession which the plaint¬ 
iff has succeeded in getting in the Court 
of Appeal below should be allowed to stand. 

The result is that this appeal succeeds 
only to this extent that the declaration as 
to plaintiffs' title to be bound in the decree 
of the learned Subordinate Judge will be 
expunged, and the rest of the said decree 
will stand. In view of the technical nature 
of the appellants’ success, they will get no 
costs in this appeal and each party will 
bear their own costs therein. 

Graham, J*— I agree. 

z. K. Appeal allowed. 

(3) 16 I. A. 166; 12 A. 51; 5 Sar. P. C. J. -U8; G 
Ind. Dec. (K. s.) 782 (P. C.). 


MADRAS HIGH COURT. 

Obdinary Original Civil Suit No. 123 

roF 1925 
April 26, 1926. 

present: —Mr. Justice Srinivasa Ayyangar. 

The madras and SOUTHERN MAH- 
RATTA RAILWAY Co., Ltd.—Plaintiff 

versus 

The MUNICIPAL COUNCIL, CUDDAP- 

PAH— Defendant. 

Railways Act (IX of 1800), s. ISo^Madras Distj'ict 
Municipalities Act (V of 1020), s. 81—Property tax — 
XotiA<^(ition by Governor-General in Council declaring 
Railway Company liable to hoiLse, land and water taxes 
—Levy of property tax, legality of—Interpretation of 
Statutes. 

Under s. 135 (2) of the Railways Act a notification 
was issued by the Governor-General in Council de¬ 
claring the Administration of the Madras and Southern 
Mahratta Railway Company liable to pay certain house, 
land and water taxes to the Ouddappah Municipal 
Council in accordance with s. 47 of the Madras Dis¬ 
trict Municipalities Act of 1884. In 1920, the Madras 
District Municipalities Act was re-enacted and no tax 
called house, land or water tax was imposed there¬ 
under but a new tax caUed property tax was sub¬ 
stituted instead. There was no new notification issued 
by the Governor-General in Coimcil after the new 
Act declaring the liability of the Railway Company 
to pay such tax: 

Held, that it was not competent to the Municipal 
Council to levy the new property tax under the Act 
of 1920 from the Railway Company and that under 
8.135 (1) of the Railways Act, the Railway Company 
was exempt from local taxes in the absence of a notifi¬ 
cation under cl. (2) of thn section, [p. 282, cols. 1 2.] 


When the Legislature has declared the liability of 
a person to a tax called by a particular name, that 
person is not liable to any tax which is called by the 
Legislature itself by a dirferent name in re-enacting* 
Statute and it is not open to the Court to launch upon 
any inquiry with regard to the real or substantial 
identity of the two. [p. 2S3, col. 1.] 

Tlie house and land taxes imposed under s. 47 of 
the Madras District Municipalities Act of 1884, cannot 
be regarded as substantially or really identical with 
tlie property tax imposed, under s. 81 of the Madras 
District Municipalities Act of 1920. [p. 284, col. 2.] 

When dealing with enactments of the Legislature 
and notifications thereunder, the names under which 
the declaration of persons in respect of liability for 
taxation is made cannot be dismissed altogether, [p. 
282. col. 2.] 

Suit for refund of moneys collected by 
the defendant-Council from the plaiutiff as 
property-tax. 

Messrs Mocket andR.N. Aiyangar, for the 
Plaintiff. 

Mr. Samhasiva Rao, for the Defendant. 

JUDGMENT.— The Madras and South¬ 
ern Mahratta Railway Company, Ltd., has 
instituted this action against the Municipal 
Council of Cuddapah for a declaration that 
certain levies as for assessments made by 
the defendant-Council were illegal and not- 
leviable or recoverable by the Council 
against or from the plaintiff-Company, and 
that, on such a declaration, a decree should 
be passed for the refund to the plaintiff- 
Company of the sum of Rs. 2,079-11 
is stated to have been paid by the plaintiff- 
Company to the defendant-Council 
protest. The suit was originally instituted 
in the District Munsif’s Court of Cuddapah 
but was transferred by an order of thia 
Court to the Original Side of this Court for 
trial and disposal. No question has been 
raised or argued in this case with regard tO' 
the right of the plaintiff-Company to r^' 
cover the amount alleged to have been paid 

by it underlprotest to the defendant-Council* 
if, as a matter of fact, the Court should 
find that the defendant-Council was not 
entitled to levy the amount. It is conced-' 
ed that the payments were made under pr<^ 
test and we may take it, under threat of 
coercive process by the defendant-Council. 

The question that arises for determina¬ 
tion before me is whether the defendant- 
Council was entitled to levy this 
under the existing law from the plaintiff- 
Company. It is a somewhat curious case 
and I cannot help regarding it as having 
been entirely due to what I consider to bo 
very probably an oversight on the part oi 
the authorities. However, as the questn^ 
has arisen and has been arguedi I hav^ w 
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find whether in the present state of things 

the defendant-council was or was not 

legally eatitled to levy the amouat now 
claimed. 

The position is this. There was a District 
Municpahties Act in the year 1884. Under 
s 47 of that Act, power was given to the 
Municipal Council under cl. (ii) of that 
section to levy “a yearly tax on lands and 
buildings not exceeding 7 per centum on 
the annual value of such lands and build¬ 
ings. So far as that District Municipal¬ 
ities Act was concerned, there were no 

special provisions with regard to the levy 

of taxes and assessments by the Council 

from any Railway Administrations. They 

are, therefore, treated like all other legal 

persons and like all other Companies. But 

under s. 135 of Imperial Act UX of 18y0} 

the Indian Railways Act, it is provided as 
follows:— 

“Notwithstanding anything to the con¬ 
trary in any enactment or in any agreement 
or award based on any enactment, the 
following rules shall regulate the levy of 
taxes in respect of-Railways and from Rail¬ 
way Administrations in aid of the funds of 
the Local Authorities, namely— 

‘W AEailwayAdministrationshallnotbe 

liable to pay any tax in aid of the funds of 
any Local Authority unless the Govemor- 

<^ouncil has, by notification in the 
Official Gazette, declared the Kailway Ad- 
ministration to be liable to pay the tax." 
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be^determined or declared by that notifica- 


Clause 2 of that section provides for the 
obligation on the part of Railway Ad¬ 
ministrations to pay such taxes or, in lieu 
thereof, some amount that may be fixed by 
an oflacer to be appointed by the Governor- 
General in Council, and cl. (3) authorises 
the Governor-General in Council at any 
time to revoke or vary the notification under 
ch (I). I do not refer to the other parts of 
that section, because they are not relevant 
for the present purpose. The effect, there- 
force, of this section of the Indian Railways 
Act is that in the first instance it grants 
immunity to all Railway Administrations 
from any kind of tax or assessment by any 
Local Authority and then authorises the 
Governor-General in Council to issue a 
notification declaring any Railway Ad¬ 
ministration to be liable to pay the tax. I 
^ke it that that clause means that the 
Governor-General in Council may by noti- 
ficatioui declare any Railway Administra¬ 
tion to be liable to pay any such tax as may 


O'! the 1st Itfav 
1890 and we find on thejlSth, June 189o’ 

enough a Notification No «70 
made by the Governor-G eneral in Oound? 
under the provisions of this Act to thp 

2SbJ^‘‘liabr^f Railway Administration 
S it I was law- 

Authonty to pay in aid of the funds^of such 

3oSTp?il"». ^ 

oucn ApriJ, 1890. There was another noti 

fieation by the Governor-General in Council 

thfl 1893, in which 

Sr certaffi LxJs Administrations 

lor cei tarn taxes was sought to be regulat- 

No,eSler”l»rNtiK“d°w.“ ^*1** 

in Stkh Indi%^nAdministration 

local area, every tax which may lawfullv 

of Its funds, under any law for fhe time 
being in force.” Then we come to 
last notification under that section with 
which we are concerned, namely, Notifica 

tion No.pO, dated the 24th August ign 
It is to the following effect and I quote\\' 
in extenso, because there has been some 
discussion with regard to the wording of a 
porfciou of It^ ^ 

“In pursuance of 8.135 of the Indian 
Railways Act (IX of 1890) and in superses^ 
Sion of all previous notifications on the sub- 
ject, the Governor-General in CouncRis 
pleased to declare that the Administration 

of the Madras and Southern Mahratta 
Railway shall be liable to pay in aid nf 

the funds of the Local Authorfties set ouJ 
m the Schedule hereto annexed, the taxes 

thereof ” second column 

and then there is a long Schedule and 
the Railway Administration is made liable 
under the terms of the Schedule tn 
to the Municipal Council of CuddappV^ 
house, land and water taxes. This notifi ’ 
cation 18 expressly made in supersession of 
all previous notifications on the sSct 
Ihen in the year 1920, the District MunS’ 
pahties Act was re-enacted and Act V ^ 
1920 was passed. There has been no Lti 

fieation issued by the Governor-General in 

Council after this new District Mimicfpai 
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ties Act was passed by the Local Legisla¬ 
ture at Madras. 

The first contention on behalf of the 
plaintiff-Company was that as there has 
been no fresh notification by the Govern¬ 
ment of India after the passing of the new 
District Municipalities Act, the-plaintiff, 
Railway Administration, is not liable to any 
extent in respect of any of the obligations 
to pay any taxes under this new Act. To 
this, it was replied on behalf of the defend- 
ant-Council, that so far as the District 
Municipalities Act was concerned, that did 
not exempt any Railway Administrations 
from liability to taxation and that such 
exemption was granted only by the Indian 
Railways Act. It was, therefore, contended 
that the Court should ha^e regard only to 
the notifications issued by the Governor- 
General in Council under s. 135 of the 
Indian Railways Act for the purpose of 
determining whether or not any particular 
Railway Administration was liable to be 
taxed. If it was the District Municipalities 
Act that exempted Railway Administrations 
in the first instance from liability to taxa¬ 
tion in any manner or degree and if the 
notification had been issued under the 
District Municipalities Act which has been 
repealed and no such notification had been 
issued under the new Act, no doubt, there 
might be some force in such a contention, 
but having regard to the fact that all the 
notifications were issued or purported to 
be issued only under s. 135 of the Indian 
Railways Act, I am satisfied that the mere 
fact of a new District Municipalities Act 
having been passed could not and does not 

affect the question. , . . 

But as I have already stated, m the noti¬ 
fication of the 24thAugust, 1911, the plaint- 
iff-Company was declared liable to house, 
land and water taxes. That notification 
was, as I have already said, expressly issued 
in supersession of all previous notifications 
on the subject. What has really caused the 
difficulty in this case or enabled the plaint- 
iff-Company to raise the present contention 
is the fact that in the present District 
Municipalities Act (V of 1920) there is no 
tax which is called house or land or water 
tax. One may say that practically these 
taxes have been substituted by a new tax 
called “ property tax." I may as well point 
out here that under the old Act, 7| per 
cent, on the annual value was fixed by the 
Act as the maximum of the taxes leviable 
by the Municipality for house and land 


tax, with regard to the property tax undef 
the present Act, there is no maximum fixed 
and apparently the Municipal Council, ia 
at liberty to fix tax at any percentage it 
pleases, subject of course, to the restriction 
imposed on the Act itself with regard to 
sanction and so on. 

The question, therefore, is whether hav¬ 
ing regard to the fact that under the laat 
notification under s. 135 of the Indian 
Railways Act the plaintiff-Railway Adminis¬ 
tration has been declared to be liable to 
house and land tax, it should be declared to 
be liable also for the property tax under 
the present Act. To begin with, I have 
very serious doubts whether any subject 
declared liable for a tax called by a parti¬ 
cular name, could also be held liable to a 
tax called by a different name under a new 
enactment, merely on the ground that, 
though called by a different name, the tax 
is substantially and identically the same. 
That was really the contention put forv^rd 
on behalf of the defendant-Council. The 
learned Counsel who appeared for the 
defendant offered to show not only by 
ences to Acts and Schedules and so on but 


also by calling oral evidence^ before m© 
that the property tax now levied by the 
defendant-Council on the plaintiff-Adminis^ 
tration was identically the same tax that 
was previously levied under the old Act 
as house and land tax. It seems 1-®, 
that serious consequences will follow if “ 
should be held that it is open to Courts oi 
Law to enquire into the nature of the taxes, 
the incidence of taxation and so forth for 
the purpose of finding out the real identity 
between two kinds of levies. It is open 
to the Legislature to call a tax a property 
tax and it is possible that the provisions 
relating to what is called the property tax 
have nothing to do with property. Thougn 
this might not happen ordinarily, still there 
is no reason whatever why it should not oe 
so. A tax might be called a property 
and be recoverable only in respect of parti¬ 
cular kinds of property. When .^® 
dealing with enactments of the Legislatur 
and notifications thereunder, it is not 
per to dismiss altogether the names nn 
which the declaration of persons ^ ^®®P® 
of liability for taxation is made. We m / 
take the converse case. Supposing 
Railway Administration had been “® j 
liable to pay house tax, and afterwards 
Municipalities Act was amendad . 

30-called house tax was made leviaDic 
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Buch a manner as to have nothing at all to 
do with houses. In such a case as that, I 
should have felt bound to declare that 
though the definition or incidence of house 
tax had been altered by the Legislature, 
still in the notification, the liability of 
the Kailway Administration has been de¬ 
clared in respect of a tax called by a par¬ 
ticular name and that name has not been 

Administration would 
bUII be liable. In fact, the learned Counsel 
for the defendant said that such a result 
would necessarily follow. The question 
then IS. whether if the name is altered, is 
It open to the Municipal Council to claim 
to show that though the name is altered, 
the two taxes are really and substantially 
the same ? I think not. As I have already 
observed, it might lead to serious conse¬ 
quences if I should hold that such an 
enquiry is open to the Court. The Legis- 
lature for reasons of its own having declar¬ 
ed the liability of the Railway Administra- 

^ called by a particular name 
?• l'?!* held to have authorised the 

liability in respect of any levy or assess¬ 
ment named differently. The Governor- 
General in Council might have had their 
own reasons for making the notification in 
the terms in which they did. It would have 
been open to them in the notification to 
have stated that the Railway Administration 
should be liable not only for house and 
land tax but any tax that may be levied in 
respect thereof or in lieu thereof there¬ 
after by any local bodies. No apt words 
have been used by the notification for such 
a purpose. I am, therefore, of the opinion 
that when the Legislature has declared 
the liability of a person to a tax called by 
a particular name, that person is not liable 
to any tax which is called by the Legisla¬ 
ture itself by a different name and that it 
is not open to the Court to launch upon 
any enquiry with regard to the real or 
substantial identity of the two. 

But assuming for purposes of argument 
that such an enquiry is open, what then is 
the result in this case ? I take it that the 
object of the Legislature in granting im¬ 
munity to all Railway Administrations in 
the first instance from all local taxation and 
vesting the power to declare liability to such 
taxation in the Governor-General in Coun¬ 
cil to be exercised by notifications publish¬ 
ed from time to time, is that local bodies 
should nob be at liberty to treat Railway 
Administratioue in the same manner as 
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^ey treat citizens and that Railway Ad 
ministrations should be liable 

by W bodies oolyin'iditwo*:,‘Sr 

the extent that the particular t j 

authority may, after considering the Se^ 

tmn. declare them to be Jiablf. That is’ 

that is constituted b^s 135 of 

Railways Act. ^“dian 

The learned Counsel for the . 

contended in this connectLn that ^ 
notification of the year 1907 all rh 

Administrations weL declared i Shlat^'^"^ 

? to the l^w for the 

of 19lf^'dfd ““not*^f‘ notification 

notification Tnd"oubted"lT1f 

effect That al^Rf ifway aS 

subject to nil tiia * ^ ^^^^istiations are 

Saw tSeStf 7 ?^ 

levy and if any notification to 

thereto, without cancellfng'or revoS^the 

previous notification ahoidd 7 ^ 

special cases of such’taiation t£"woS* 

be some force in the contention p f 

the 8ubjecr®7d®^o7efS®oTh^e'^aub • ° t 

ir.e'f.r.riL'kF “""s 

VS‘bodte‘‘' 

It then becomes necessary to find whether 
of the defendant, the house and land tai 

.“.S' Sr?; 

called under thr new Ac 7 

respect, I am unable to a7ee 

tention on the part of theTfeTdant Ww 

substantially ide£l9 
conceded that it is differentia = 1^1 
two Acts. Nextlet 

tion. Under the old Act 7 ^ 
annual value was the* 

Under the present Act fixed. 
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tially identical with the new tax called the 
property tax? Again the property tax, as 
it is called, is stated to be a general tax and 
may include according to the provisions of 
s. SI of Madras Act V of 1D20. not only an 
unlimited tax in respect of buildings and 
lands but it is directed that it shall comprise 
a tax for general purposes and may also 
comprise other kinds of taxes set out in the 
sub-clauses of that section. The property 
tax, therefore, under this section is said to 
include not merely a tax on houses and 
lands but also a tax for general purposes 
and may also comprise a tax for other 
purposes specified therein. If the object of 
the Legislature in granting immunity to 
Eailway Administrations in the first in¬ 
stance in respect of taxation by local bodies 
and vesting the power to subject them to 
such taxation in the Governor-General 
in Council by notifications duly promulgat¬ 
ed from time to time, be that the Gov¬ 
ernor-General in Council should, from 
time to time, having regard to the nature 
of the taxation, the function of Railway 
Administrations, the benefit that may 
possibly be derived by Railway Adminis¬ 
trations from the existence and working 
of these lecal bodies, determine what taxes 
these Railway Administrations are to be 
made liable and for and to what extent, then 
it follows that in respect of the property tax 
now sought to be levied by the defendant- 
Municipal Council, the Governor-General in 
Council has had no opportunity whatever to 
consider the propriety or otherwise of sub¬ 
jecting the Railway Administrations to such 
taxation and it, therefore, follows that in 
the absence of any such notification mak¬ 
ing the Railway Administrations liable, it 
cannot be regarded or held to be liable 
to pay the tax. Ko doubt, it may often 
happen that a particular tax to which the 
Railway Administration is declared to be 
liable may be increased or altered in its 
incidence by any amendment of the Dis¬ 
trict Municipalities Act and that in such 
a case, as I have already observed, Railway 
Administrations might still be held liable 
to pay the tax with its new incidence. 
That is because of the use in the notifica¬ 
tion of a particular expression, by which 
expression even the new tax, as it may be 
called, is known, and by which it is cover¬ 
ed. It is possible that in such cases, the 
authority constituted for the purpose of 
issuing the notification might have con- 
fiidored that it would be proper to subject 


Railway Administrations not only to the 
tax known by the particular name with 
its incidence then existing but to the same 
tax called by the same name whatever may 
be the incidence in any amendment of the 
Act. If the intention had been otherwise, 
different language might have been adopt¬ 
ed in the notification. But so long as the 
tax is properly called by the name used 
iu the notification and contained or set out 
in the Legislative enactment, the liability 
cannot be denied; but when the name has 
been altered, it is impossible to say that 
legal liability still subsisted] because the 
tax sought to be levied is in substance 
the same as the old tax. I certainly refuse 
to regard as substantially identical, the 
house and land tax under the Act of ISUO 
and the property tax under the Act of 1920. 
The rate is different and the incidence is 
different. Even if it be open to the defend- 
ant-Council to contend and seek to prove 
that the liability of the plaintiff-Railway 
Administration subsists in respect of the 
tax, because of the real or substantiw 
identity of the two taxes, I cannoj; find in 
favour of such real or substantial identity 
and that, therefore, also the defendant- 
Council had no right to levy the tax that 
they did levy from the plaintiff-Adminis- 
tration. 

It follows that the levy effected by the 
defendant-Council from the plaintiff-Com- 
pany was illegal and unauthorised. On my 
intimating to the learned Counsel for the 
plaintiff that I was in favour of his conten¬ 
tion, 80 far as this point was concerned, h® 
intimated on behalf of the plaintiff-Company 
that he did not wish, in the circumstances, 

to press the other points now, because 
is unnecessary to do in view of the fact that 
the decision on this point goes to the 
entire root of the liability of the plaintxfl- 

Company to pay to the defendant-Coupcu 
any tax whatsoever. It has, therefore, 
become unnecessary to tiy the other ques¬ 
tions that have been raised on, behalf 9^ 
the plaintiff. But if my decision on this 
point should be reversed, it will be open 
to the plaintiff-Company to have the other 
matters heard and disposed of. 

As I have already said, there 
argument to me with regard to the liability 

of the defendant-Council to jl 

amount levied if the levy should be hein 
to have been illegal or unauthorised. ■!» 
therefore, declare that thedefendant-Co^oii 

had no right to levy the property tax froift 


[100 1. C. 1927] 

fu^i. Administration and 

that, therefore, the amount levied by the 

defendant-council and set out in the plaint 

IS liable to be re-paid by the defendant- 

Council to the plaintiff C’jmpany. Thera 

will, theiefore, be a decree for the payment 

of the sum of Rs 2,079-11.0 by the defend- 

ant-Council to the plaintiff-Compan}’. The 

said amount will carry interest at 6 per 

cent, per annum from the dale of suit till 

payment. 

ihe plaintiff has succeeded in the action. 
Ihe question arises whether there are any 
sufficient grounds for my depriving the 
successful plaintiff of the costs of the 
action or for making an order for taxation 
of costs on any scale other than that adopt- 
ed in this Court. If I should be satisfied 
that the order for transfer of the case was 

obtained on insufficient grounds or that it 

was not a proper case for transfer or there 
was any unusual hardship for the other 
party by reason of the transfer having 
been ordered, I should certainly have 
considered the desirability of making some 
other order as regards costs than the usual 
one. I have been asked by the learned 
Counsel that appeared for the defendant 
that the order for costs should be only for 
payment of costs on the scale on which the 
same would have been payable if the case 
had continued on the file of and disposed of 
by the District Munsifs Court of Cuddap- 
pah. A learned Judge of this Court has 
made the order for transfer and I have 
now heard the case, and having regard to 
the general importance of the case and 
the difficult nature of the questions raised, 

I cannot say that the order for transfer 
was not properly applied for. If, there¬ 
fore, it should be conceded that the order 
for transfer was proper, then are there 
any reasons for depriving the successful 
plaintiff who has had to pay costs in this 
Court, of the costs for the ordinary scale? 

I see none whatever. The Legislature has 
really allowed such transfers in special 
cases and unless there are special circum¬ 
stances, the costs allowed should be the 
coats of this Court. I, therefore, direct 
that the defendant will pay to the plaintifi 
taxed costs of this suit. 

N, V, Suit decreed. 


S. M. HASHIU V. j. A, MARTIN. 

RANGOON HIGH COURT. 

Fir?t Civil Apfkal No. 212 of 192(i. 

December 8, ij^'G. 

Presc^i^•-Sir Guy Rutledge, Kr., 

Chief Justice, and Mr. Justice Bvo\\n. 

S. M. I1ASHLM-— Appellant 

X'CTSUS 

A AIARTIN —Respondent. 

tuHl Procedure Code {Act V of lOoSj, s. y-Pre- 
decree set aside in appeal-SaU under first 
Courts decree, raliditpof-Execunno Court's duty to 
sec whether decree souQiit to be executed subsists—Court to 
which decree is transferred for execution, powers of. 
liiouo:ha Court executing a transferred decree has 

no power to entertain any objection regarding the 
legality or propnety of the order directing execution 
or the right of the person sJiown in tlie order as the 
person entiUed to execute the decree, vet it is the 
duty of the Court when facts are brought to it.s notice 
showing that the decree in respect of which execution 

in existence, to ascertain whe- 
thor in fa.t that is so and refuse to allow an execution 
sale to proceed un il it i.s satisfied that the decree is 
still m existence, [p. 2S0, col. l.j 

Where an appeal is preferred the final decree is 

‘Appellate Court of linal jurisdietioii. 
7i , i decree IS passed it is that decree and only 
that which can be made final between the parties 
\\ I.ere the Appellate Court has modified a prelimii aiy 
decree in various respects so as to obliterate both the 
preliminary and the final decree passed by the trial 
Court, execution cannot be proceeded with under the 
decree of the trial Court, [p. 26G, cois. 1 & 2.] 

First appeal from the order of the Dis- 

Hanthawaddy, in Civil Execu¬ 
tion Ca'^e No. 9 of 1926. 

Mr. Ocknte, for the Appellant. 

Mr. Keith, for the Respondent. 

appeal from 

the order of the District Court of Hantha¬ 
waddy refusing to stay the sale of certain 

property at Syriam belonging to the apoel- 
lant. * ^ 

Respondent obtained a preliminary mort¬ 
gage-decree against the appellant and one 
of his sons in Civil Regular No. 632 of 1925 
His son, who is a minor, appealed against 
that decree in Civil First Appeal No. 136 
of 1925. Application was made to the 
Appellate Court for a stay of execution 
The application was dismissed with the 
result that after the usual six months* 
period a final decree was passed and at 
tha instance of the respondent the decree 
was transferred to the District Court of 
Hanthawaddy for execution by the sale of 
the mortgaged properties. The sale did 
not in fact take place until judgment was 
passed by the Appellate Court on the 8fh 
June, 1926. The appeal was allowed and 
the decree was modified in certain material 

effect of this judgment was 

that both the preliminary decree and final 
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decree passed on the Original Side were 
obliterated by the decree of the Appellate 
Court, which in fact took the place of the 
prelimiaary decree and gave a further 
period ofsix months for redemption. Appli¬ 
cation was made to the District Court in 
these circumstances to stay the execution 
proceedings and on the 30th July, 1926, 
the learned Judge passed an order granting 
an interim stay of sale with notice to the 
respondent. On this the respondent s Advo¬ 
cate appeared and raised the objection 
that the District Court had no power to 
grant the stay which could only be done 
by the High Court. The learned Judge 
took this view, rejected the appellants 
application for stay and the property was 
duly sold. 

For the respondent reliance is placed 
upon the cases decided under s, 42 of the 
Civil Procedure Code which lays down that 
a Court executing a transferred decree has 
no power to entertain any objection regard¬ 
ing the legality or propriety of the order 
directing execution or the right of the per¬ 
son shown in the order as the person en¬ 
titled to execute the decree. This is quite 
true, but this does not help the respondent. 
In our opinion, it was the duty of the Court 
when the facts were brought to its notice 
showing that the decree in respect of which 
execution was sought was no longer in 
existence, to have ascertained whether in 
fact that was so and ^refused to allow the 
sale to proceed until it was satisfied that 
the decree was still in existence. 

Another ground on which the respondent 
relies is that the appellant has not chosen 
the right remedy, which was proceedings 
to set aside the sale. We do not think 
that this objection is well-grounded. As 
we hive already said, in our opinion, after 
the appellate judgment of the 28th June, 
the Original Side decree became cancelled. 
In this view we are fortified by the recent 
decision of their Lordships of the Privy 
Council in Jowad Hussain v. Gendan Singh 
(1) in which Lord Dunedin quotes with 
approval part of the decision of Mr. Justice 
Tadball:‘*\Vhen the Munsif passed the decree, 
it was open to the plaintiff or the defendant 
to accept that decree or to appeal. If an ap¬ 
peal is preferred, the final decree is the 

(1) '98 Ind. Gas. 499; 53 I. A 197; 24 A. L. J. 765; A. 
I. R. 1926 P. O. 93; (1926; M. W. N. 591; 44 0. L. J. 
63; 3 O. W. N. 690; 24 L. W. 394; 7 P. L. T.575; 31 O. 
W. N. 58; 51 M. L.J. 781; 28 Bom. L. R. 1395 
(P. 0.}. 
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decree of the Appellate Court of final juris¬ 
diction. When that decree is passed it is 
that decree and only that which can he 
made final in the cause between the par¬ 
ties.” 

In these circumstances, we must allow 
the appeal and set aside the order refusing 
to stay the sale, and as a result we declare 
the sale null and void. We allow two gold 
mohui's costs, 

H. L. Appeal allowed. 

A. N. A. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 412 

of 1924. 

June 2, 1926. 

Present :—Mr. Justice Cuming and 

Mr. Justice Page. 

BHUPENDRA NARAYAN SINHA- 
Dbfendant—Appellant 

versus 

CHANDRAMONI GUPTA—Plaintiff- 

Respondent. . 

Probate and Administration Act (V of /’•'T 

Legal Representatives' Suits Act {XII of 
personalis moritur cum persona, docti'inc of, whetM^ 
applicable to India—Suit by ward against legal 
sentatives of guardian for negligence, maintaiJr 
ability of. 

In India the doctrine ac(io personalis 'rioriiu 
cum persona does not form part of the law. Claims 
and against the representatives of a deceased P®*' 
son are regulated by s. 89 of the Probate and 

tration Act and also by Legal Representatives 
Act of 1855, so far as the latter enactment is not in¬ 
consistent with the former. [p, 2:s7, col. 2.] , . . 

Under s 89 of the Probate and Administration 
a suit can be maintained by a ward against the 1®^ 
representatives of his deceased guardian for 
caused by the negligence of the guardian in ® - 

ing a claim under a promissory note to become tim 
barred, [p. 288, col. 1.] . 

Krishna Behari Sen v. Corporation of Calcutta ( h 
followed. - 

Rustomji Dorahji v. Nurse ( 2 ), MotilalSatyanaray^^^ 

V. Uarnarayan Premsukh (3) and Punjab S\ngn 
Ramautar NingA (4;, commented upon. . * 

Appeal against the decree of the 

Judge, Murshidabad, dated theTthSepte®' 
her, 1923, modifying that of the 
nate Judge, Murshidabad, dated the 

Babu Sitaram BanerjeCt for the App®^ 
lant. 

Dr. Jadu Nath Kanjilal and Babu 
Chandra Chandra^ for the Respondent. 

. JUDGMENT. ..J. 

Pag^e, J.—The suit out of which 
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appeal arises was brought to recover dam¬ 
ages for negligence. The father of the 
first defendant, Maharaja Ranjit Sinha, 
was the executor of the estate of the plaint- 

\ iiusbaud aad the certificated guardiaa 
of her property. During the period in 
which he bore this relationship towards the 
plaintiff he lent out of the estate of the 
plaintiff’s husband a sum of Rs. 2,000 upon 
the security of a promissory note. In sub¬ 
stitution of that note a new promissory 
note was executed by the parties to the 
previous note-for Rs. 2,500 on the I4th 
March, 1914. No steps were taken by the 
Maharaja to recover the amount of this 
promissory note which was payable on 
demand, the result being that on the 14th 
March, 1917, the cause of action upon the 
promissory note became barred by limit¬ 
ation. On the 3rd May, 1918, Maharaja 
died, and was succeeded by his son the 
first defendant. Between 1918 and 1920 
when the plaintiff reached her majority the 
defendant No. 1 was her certificated guar¬ 
dian. On the 3rd May. 1921, the plaintiff 
instituted the present suit against the 
Maharaja’s eldest son and his two brothers, 
as heirs of the Maharaja. The relief sought* 
however, was claimed against the first de¬ 
fendant as representing the estate of his 
father. The plaintiff in the suit claimed 
damages caused by the negligence of the 
Maharaja in permitting the cause of action 
upon the promissory note of 1914 to be¬ 
come time-barred. She also claimed inter¬ 
est. Under the promissory note interest 
was fixed at six per cent, 

B 3th the lower Courts decreed the suit 
in favour of the plaintiff, but whereas the 
trial Court decreed the suit against the 
estate of the late Maharaja for the amount 
of the principal and proportionate costs 
and interest at the rate of 6 per cent, per 
annum up to the date of his death, the 
lower Appellate Court varied the decree by 
allowing additional interest at the same 
rate from the death of the Maharaja until 
the majority of the plaintiff in 1920. 

On further appeal to the High Court the 
, learned Vakil on behalf of the Ist defend¬ 
ant contended that the doctrine of actio 
personalis moritur cum persona applied to 
this cause of action, and inasmuch as the 
Maharaja’s estate admittedly has not been 
benefited as the result of the tort, the 
cause of action against the Maharaja did 
not survive against his executors and ad- 
iDi&istrators. 


CHANDRAMONI GOPTA. 

In our opinion, this contention is mis¬ 
conceived. In India the doctrine of cell, 
petsoria IS moritur cum persona doe.s not 
form part of the law. Claims by and agaimst 
the representatives of a deceased per- 
son are regulated by s. 89 of the ProLte 

bv and also 

by the Legal Representatives’ Suits Act of 
1855 so fai as the latter enactment is not 
inconsistent with the former. It is there- 
fore, not necessary to refer to the English 
case-law in connection with the doctrine of 

Under 

of%^i ‘[[®.P^obate and Administration Act 
ot 1881 It is provided that “all demands 

SfendYnv "prosecre or 
defend any suit or other proceeding exist- 

ti'meo“f iTird^”' ^ at the 

time of his decease, survive to and ac'ainst 
bis executors and administrators except 
causes of action for defamation, assaulfas 

defined m the Indian Penal Code or other 

personal injuries not causing the death of 
the death^o? 

could not be enjoyed, or the granting of it 

Sen v Behari 

Senv. Coi poration Of Calcutta (1) the words 

injuries not causing the 

Afr T f- ^aatice Sale, 

and Air. Justice Bodilly "to refer to physi¬ 
cal injnnes to the person which do not 

‘^0 other hand, in Rus- 
tomji Durabjiv. Nurse (2), in Motilal Satua- 
naiinjan v Harnarayan Premsukh (3) and 
in Punjab i,ingh v. Ramautar Singh (4) 

hese words were construed to mean “wrongs 

to the person which do not necessarily caufe 

daraap to the estate of the person wonT 

ed. In Rustomji Dorabji v. Nurse (2) Sada- 
siva Ayyar, J., referring to the doctrine of 

^^(^opersonahsmoritur.cumpersonaobserved 

that the mpim has been always considered 
as an unfair and even barbarous maxim 
especially when applied to a case where 

the inj ured party is denied redress because 
the wrong-doer died. I may add that i? 
seems to me to be based upon no principle 

and that the technical Common Law S 

0.™ c‘ 

(3) 73 Ind Cas. 305; 47 B 716 - Si t t. 

A. I. R. 1923 Bom. 408 ’ R* 435; 

W 5} Ind. Cas. 318; 4 P. I,, j. 676; (1D20) Pat, 52 
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hetween real and personal actions_ might 
have had much to do with its survival in 
modern days." We agree with these ob¬ 
servations. Having regard to the language 
used we do not think that the Legislature 
intended to perpetuate in this country a 
doctrine so archaic and unjust, and with all 
due respect to the learned Judges who 
have taken a different view we think that 
the construction which has been placed 
upon the section by the Calcutta High 
Court is clearly correct. Whichever con¬ 
struction, however, is adopted the cause of 
action for negligence in the circumstances 
proved in this case is clearly within the 
general rule laid down in s. b9. For these 
reasons, therefore, this contention on behalf 
of the appellant fails. 

As regards the question of interest, in 
our opinion, the additional interest allowed 
by the lower Appellate Court which was 
claimed against the defendant No. 1 for 
breach of duty as the plaintiff’s certificated 
guardian was not part of the cause of ac¬ 
tion in this suit which is brought against 
the defendant as representing the estate 
of the Maharaja, and, therefore, could not 
be recovered. The decree below will be 
varied to the extent that the additional 
interest claimed under the cross-objection 
between the death of the Maharaja and 
the date of the institution of the suit will 
be disallowed, but the principal sum will 
bear interest at six per cent, per annum 
from the date of the suit until realization. 

The cross-objection by the respondent 
has in part succeeded, and in part failed. ^ 

The appellant will bear the respondent’s 
costs both of the appeal in which substan¬ 
tially he has failed, and also of the cross- 
obj ection. 

Cuming) J.— I agree. 

D T. Decree varied. 


ALLAHABAD HIGH COURT. 

Execution Second Appeal No. 2267 

OF 1925. 

November 24,1926. 

Present: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

ALI BAHADUR BEG and another— 
Petitioners—Appellants 

versxis 

RAFI-ULLAH alias KHALIL and others 
—Opposite Parties—Respondents. 

Ci^tl Procedure Code (Act V of 10Q3)t 0. XXII^ 


rr 4. ]0~Movtf}a(fC-suit—Preliminanj decree —DealfC 
of judjiTiint-dcbtor—Legal representatives not brought 
on reco'-d — Abatement. 

Where afeer the passing of a preliminary decree 

in a suit th^ iudjjmeat-debtor dies and his 

legal representatives are not l)rought upon the re¬ 
cord within the j)'‘riod prescribed, the suit abates 
under r. 4 of 0. XXII of the Civil Procedure Code. 
Rule 10 of the Order has no application in such a 
case. 

Execution Second Appeal from a decree 
of the Subordinate Judge, Shahjahanpur, 
dated the 31st August, 1925. 

Mr. U. S. Bajpai, for the Appellants. 

Mr. Mnshtag Ahmad, for the Respondents. 

JUDGMENT.— The question arising 
for decision in this second appeal is whe¬ 
ther the suit has abated as no application 
was made for substitution within the time 
prescribed after the death of the judgment- 
debtor. A preliminary decree for sale in 
this mortgage suit was dated the 13th of 
May, 1920. The judgment-debtor died iB 
July, 1920, and admittedly no application 
for substitution was made prior to the 
application for final decree on l2th of May, 
1923. It has been argued that in a case of 
this.kind O. XXII, r. 4 does not apply 
because of the use of the words “right w 
sue,” and r. 10 is more applicable to this 
case. This view is based upon a decision 
of the Nagpur Court to which 
been referred reported in Tularam v. Tufea- 
ram (1). But we do not find ourselves in. 
agreement with the reasoning in that deci¬ 
sion. In our opinion the law has been 
more correctly laid down by the Madras 
High Court in Lakshmi Achi v. Subbararn 
Aiyar (2) and in a later ruling 
in Dakoju Suhharayudu v. Musti 

Dasu (3). Mutatis mutandis the observation 

of the learned Judges in that 
applicable to the one before us. IB®/ 
pointed out that r. 10 can only apply 
an application under r. 3, here r. 4, is b^re ^ 

In that case every condition required by r 
was present and here every condition r® 
quired by r. 4 is present. Thejudgnien^ 
debtor died after the passing of 
liminary decree and the right to sue 
includes the right to continue the .suR®^ 
vived. The appeal is dismissed with co 
z. K. Appeal 


(1) 64 Ind. Gas. 307; 17N.L.R. 81. -a jf. 

(2) 29 Ind. Gas. 142; 39 M. 488; 2 L. WJ03, 20 
L. J. 491; (1915) M. W. N. 327; 17 M. L. T. 38o. 

(3) 68 Ind. Gas. 942; 15 L. W. 309; 42 L. J-^ 
30 M. L. T. 202; (1922) M. W. N. 375; 45 M. 872, 

R. 1923 Mad. 237. 
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CALCUTTA HIGH COURT. 
FULLBENCH. 

Full Bench Reference No, 3 of 1925 in 
Appeals fkom Appellate Degrees Nos. 1174,’ 

1180, ETC. OF 1923. 

May 18, 1926, 

. Present: —Sir Lincelot Sanderson, Kt., 
Chief Justice, Justice Sir N R. Cliatterjea, 
Kt., Sir George Claus Rankin, Kt., 
Justice Sir Suhrawardy, Kt., and 
Mr. Justice Panton. 

HARIDAS MAJUMDAR— Appellant 

versus 

GOLAM MAHIUDDIN FARUQI— 

ReSPO.'JDEST. 

Practice —Secoiu/ appeal—Reference to Full Bench 
—Full Dench of opinion that (piestion referred does 
notarise — Procedure—Remand for disposal by Division 
Bench. 

• When the reference is in a second appeal and the 
question, which has been referred to the Full Beach 
is decided by the Full Bench, then the Full Bench 
disposes of the second appeal. But, when the Full 
Bench considers that the point which lias been refer¬ 
red does not arise, the matter is referred to the Divi¬ 
sion Bench for disposal, [p 290, col. 2.J 

Appeal against the decrees of the Special 
Judge, Tippera, dated the 17th August, 
1922, affirming those of the Assistant Settle¬ 
ment Officer, Tippera, dated the 25th Sep¬ 
tember, 1920, 

FACTS. —The appeals which gave rise 
to the Reference arose out of applications 
made by the landlords for settlement of fair 
and equitable rents under the provisions of 
B. lOo of the Bengal Tenancy Act, The 
claim was based on additional rent for 
excess area and enhancement for the rise 
in prices of staple food crops. The ap¬ 
plications having been granted in both 
the Courts below, the defendants preferred 
these appeals. 

The appeals were decided by the Referring 
Judges into three groups and the ques¬ 
tions referred related to the third group. 
The material portion of the Order of Refer¬ 
ence is given below:— 

ORDER OF REFERENCE TO A 

FULL BENCH. 

The grounds urged in the third group of 
appeals are three in number. The first two 
grounds are the same as in the first group, 
and for the reasons which have been given 
when dealing with that group we are unable 
to entertain them as well-founded. There 
remains a third ground which has been 
urged in these appeals. That ground is to 
the effect that the plaintiff is not a 16 annas 
landlord bub only a co-sharer landlord so 
fur as these cases are concernedi ^and there¬ 
in 


fore, the applications are not maintainable. 
There is a strong body of authoriLie.s in 
which it has been held that by reason of 
the provisions of s. ISSof the Bengal Ten¬ 
ancy Act, an ap])licatioa under s. 105 of the 
Act is maintainable only at the instance of 
the entire bod}’ of landlords [^Muhara j Kiniiar 
Krishna Das Latr v. Girja Nath Roy Sar- 
(iar (1), BeJtari Lai Mallik v. Priya Nath 
Sardar (2j] though a contrary view has 
sometimes also been taken [e g., Dhananjoy 
Manjhi v. Upendra Nath Deb Sarhadhikary 
(3)], on the ground that a suit to assess rent 
is consistent with and arises out of the 
general and the land revenue system of the 
country and, therefore, s. 188 of the Bengal 
Tenancy Act is no bar to such a suit by a 
co-sharer landlord. In the case oiJogendra 
Narain Singha v. Mohammad Ismail Chau-- 
dhary (4) it was held that if the application 
for settlement of rent was filed by all the 
joint landlords, the withdrawal of one of 
them does not render the proceedings in¬ 
valid so as to defeat the application of the 
other joint landlords. In the present case, 
however, it seems to be undisputed that the 
plaintiff has been collecting his share of 
the rents separately and that this has been 
going on for a sufficient length of time to 
justify the inference that there is the rela¬ 
tionship of landlord and tenant as between 
the parties in respect of a separate tenancy 

and as the word ‘holding’ does not occur in 
B. 105, but the word ‘land’ is used, there is 
apparently no bar to the maintainability of 
the suit on that ground. In the case of 
Safaruddi v. Fazul Hak (5) D. Chat- 
terji, J., held that when a co-sharer landlord 
has obtained a separate kabuliyat in respect 
of his undivided share, he alone is entitled 
to make an application under s. 105. The 
execution of a kabuliyat, however, is not an 
essential requisite for the creation of the 
relationship and such relationship may also 
be inferred from separate collection for a 
numberof years orfrom othercircumstances. 
There is a clear conflict of judicial opinion 
on the question as to whether a co-^harer 
landlord, who collects his share of the rent 
separately from the other cosharers, is a 
joint landlord within the meaning of s. 288 
of the Bengal Tenancy Act In several 

(1) 3 Ind Gas. 472; 10 C. L. J. 458. 

(2) 28 Ind. Gas. 508; 21 0. L. J. 305. 

(3) 46 Ind. Gas. 4J8; 22 C. W. N. C85. 

(4) 86 Ind Oae. 1035; 52 0. 139; A. I. R. 1025 Cal. 

637, ^ 

(5) 30 Ind. Gas. 414; 21 G. L. J. 502, 
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cases it has been held that, -u-here the ten¬ 
ant has agreed to allow one of several co¬ 
sharer landlords to deal with him as his 
own tenant without reference to the rights 
of the other co-sharer landlords, the effect 
is to create a separate tenancy under such 
fractional co-sharer, and the provisions of 
8. 188 are inapplicable [Panchanan Banerji 
V. Raj Kumai^ Guha (b), Govind Chandra 
Falw, Hamiduila Bhuian (7)]. A contrary 
view has been taken in the cases of Gopa^ 
Ckundur Das v. Umesh Narain Chowdhry 
(8), Hari Charan Bose v. Runjit Singh (y; 
and Baidya Nath De Sirkar y. Him (10), 
In a number of other cases decided by this 
Court it has been laid down that the can¬ 
cellation or determination of the original 
tenancy is not to be presumed from the 
mere fact of separate payment of rent to one 
or more of the co-sharers. The authorities 
bearing upon those questions are numerous 
and conflicting. We are of opinion 
that this conflict should be set at rest and 
it should be authoritatively laid down— 

(i) as to whether a co-sharer collecting 
his own share of the rent separately from 
the other co-sharer or co-sharers, is a joint 
landlord within the meaning of s. 188of the 
Bengal Tenancy Act. 

(iij and whether such a co-sharer is en¬ 
titled to make an application under s. 105 
of the Act. 

We accordingly refer these cases to the 
Full Bench under the provisions of r, 1, 
Ch. Vll of the High Court Rules. As the 
question arises in second appeals, the whole 
cases are referred to the Full Bench with an 
expression of our opinion on the other two 
points raised in them as stated above. 

Mr. Alul Chandra Gupta, and Babu Bha~ 
girath Chandra Has, for the Appellant. 

Babu Surendra Nath Gu/ia, Assistant 
Government Pleader, for the Respondent. 

JUDGMENT OF THE FULL 

BENCH. 

, Sanderson^ C. J. —This is a reference 
by two of my learned brothers in certain 
second appeals. 

The appeals were divided by the learned 
Judges into three groups, and it was the 
third group of appeals, to which the ques¬ 
tions, which were referred, related. 

(6) 19 C. 610; 9 Ind. Dec. (n. s.) 849. 

(7; 7 C.W.N. 670. 

(8) 17 0.695; 8 Ind. Dec. (n. s.) 1004. 

(9) 25 C. 917n; 1 0. W. N. 521; 13 Ind. Dec. (n. s.) 

(lU) 25 C. 017; 2 C. W. K. 44; 13 lad. Dec. (k. s.) 
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The questions were as follows: (i) Whe' 
ther a co-sharer collecting his own shares 
of the rent separately from the other co¬ 
sharer or co-sharers is a joint landlord 
within the meaning of s. 188 of the Bengal 
Tenancy Act, and (n) whether such a co¬ 
sharer is entitled to make an application 

under B. 105 of the Act. 

The proceedings were initiated by the 
landlord under s. 105 of the Bengal Tenancy 
Act and it appears from the judgment oi 
the Assistant Settlement Officer that it was 
unadmitted fact that the shares of the en¬ 
tire taluk passed into the hands of the 

plaintiff’s predecessor gradually by sale. 

The judgment of the learned Special 
Judge of Tippera wdth regard to this point 

was as follows:— . 

“The plaintiff is 16-annas proprietor oi a 
patni taluk in which the tenancies are situ¬ 
ated and claimed enhancement of ren^ 
under s. 30 (6) and additional rent 
8. 52.” In another part of his judgment the 
learned Judge said as follows;—“I have 
observed that the plaintiff is now iG-aiinaa 
proprietor but he has been so only since 

1312 B. sr 

The learned Vakil, who appeared for the 
respondent, drew our attention to these 
passages in the two judgments and arguea 
that the point involved in the two question 
which had been referred to the Full Bencn 

did not arise. ^ 

In my judgment, as far as the presen 
proceedings are concerned, this Court i 
bound by the above mentioned findings^ 
to the position of the respondent 
must, therefore, be taken that the ’ 

ent was not a co-sharer but that he ^ j 
owner of the patni taluk to the extent 

16 annas. 

It appears that there must have ne 
some misunderstanding, when the . 

was before my learned brothers, 

ing the Division Bench, for I am of 9^^ 
ion that the questions which have n 
referred do not arise. 

When the reference is in a second 
' and the question, which has been ii 

to the Full Bench, is decided by the 
Bench, then the Full Bench disposes oi 1-“ 
second appeal. But it appears to oc 
practice that when the Full Bench 
aiders that the point which has P®® 

^ ferred does not arise, the matter is ret 
) to the Division Bench for disposal. .tg-g 
For these reasons, in my judgment, i 
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appeals must be remanded to the Division 
Joencn for disposal. 

Chatterjea, J, —I agree. 

Hankiiiy J,—1 agree 
Suhpawapdy, J.— I agree. 

Panton, J. —1 agree. 

Appeals remanded. 


COMMISSIONER OP INCOME-TAX ». M0THE7 GANaA EAJff, Ogj 

for his taking action in the case nf n 
one of the applicants ^ ^ 

(3) Whether there is any question of 

S5 th. *“• “ 

(4) Whether 8.34 of the Act covers a 
case where the Assessing Officer and the 
pommissioner in appeal held after fol) 
investigation that a certain income was 

hands of a particular 
taxable income of a partnership of ch 

he was a partner audit wassubsequentS 

field in proceedings relating to the nart 
nership (to which the original assesLe'^was 

Sabiro?ill?"‘ parfnership ^as not 
Srof th« P® ^“direct 

f^)^Wh °°‘7®"anted bytheA^jt. 

_ (5) Where after dissolution of partnershin 

ihe'^te bumness upto 

the date of dissolution waspaid to retirinff 
partners by another partner who took oyer 

the partner who took 
over the business is not taxable on the 

orthe^r*^ under note 5 (b) (III) 

fnd s 26 orth^f 

whether the fact 
that the payment could not be made till 

after dissolution makes it any-the-less a pay- 
ment to a partner. ^ 

(6) Whether it is permissible to review 
considered proceedings of the CommissioneT 

proceedings to 

®®®®s8ee was not a party. 

of the Commis¬ 
sioner, that the share of profits of a joint 

concern transferred to an individuil at 

partition would not be income in his hands 

case aS 

whether the circumstances adverted to in 

para. 4 of the proceedings assuming them 

AsSse^’. ^2/er, for First 

• Sastri, for the Refer- 

ring Officer. ^veier- 

JUDGMENT. 

coutts Trotter, C. j._On thedlrec 
tion of the learned Judge several separate 
questions have been formed for our 
determination In our opinion the answers 

to the first three dispose of the wbnif 
matter and preclude us from ffofnrT; ® 
the others. The first question if wbeibS 


madras high court. 

Referred Case No. 9 op 1925, 

January 12, 1926. 

Preseni;—Sir Victor Murray Coutts 
Irotter, Kt., Chief Justice, Mr. Justice 
Ivnshnan and Mr. Justice Beaslev 
The commissioner of INCOME TAX 
MADRAS— Referring Officer 

versus 

MOTHEY GANGARAJU AND OTHERS 

I A fiODCODT?C 

rAI 0 / 103,;: s. 66~staum.u of 
assessetsSeparate as$esL 
^ ?we5(io7is involved--Joint applica- 
^ ‘Whether su^cient 

—Jme for filing apphcation—Commmioner or Court 

whether can extend time, * 

separately assessed 
to income-tax must file separate applications and 

fhl purposes of statin#? cases to 

the High Court under s. 66 of the Income Tax .\ct A 

single combined application by all of them on one 
±ee 18 not competent even though a common question 
arises in all of them. [p. 292, col. 2.] ^ 

Where four assessees who were separately assessed 
to income-tax applied on one single application ac- 
Mm^nied by a fee of Hs. 100 for stating a case to 
toe High Court and the Commissioner directed them 
to put m four separate applications with 4 sets of 
fees or to amend the applications by confining it to 
one single assessee, but by the time they made their 
election, the period of one month prescribed bv s 66 
(2; had expired: 

Held, (1] that the original application was defec- 
uve and there was no proper application before the 
Commissioner for taking action in the case of any one 
of the applicants. 

(2) that there was no power in the Commissioner 
or m the Court to extend the period prescribed by 
the section. [i6id.] 

Case stated, under s. 66 (2) of Act X[ of 
1922, by the Commissioner of Income Taz, 
Madras, in his letter No. 394 of 1924, dated 
26th March, 1925, for the decision of the 
High Court on the following questions;— 

(1) Whether four separate applications 
and deposits are necessary in this case for 
requiring the Commissioner to take action 
under s. 66 (2) of the Act. 

^ (2) If the answer to the question (1) is 
IQ the affirmative, whether there was no 

proper application before the Commisaioner 
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four appUcatioiis are necessary in this case 
forlaliiiig action under s. (iG (2) ol the 
Act. Thai is the section which says that the 
Iac:nne 'rax Commissioner is to state a case 
when a proper application is made accom¬ 
panied by the proper fee which is Rs. 100, 
as matters stand. These applicants were 
four persons. They had once been an undi¬ 
vided family and, had they remained so, 
di^erent considerations might arise, but 
they had in fact become separated and 
they w’ere separately assessed. Neverthe¬ 
less, an attempt was made to have a case 
stated regarding them all on a single fee 
of R5. lOU. That, of course, was an impossi¬ 
ble attitude to take up aud as they were 
divided the result was that it was an appli¬ 
cation by four people each of whom, as my 
learned brother put it, can be deemed to 
have paid one fourth of the prescribed fee. 

I have no sympathy with the applicants 
because they were expressly told or their 
Vakil was expressly told the position by a 
letter from Mr. Strathie, the Commissioner, 
dated 13th February, 1924. He points 
oat “only one sum of Rs. lOO is deposit¬ 
ed. There were ,however, separate assess¬ 
ments and four appellate orders. Unders 06 
{2) each assessee must put in a separate 
application and each must deposit the 
prescribed fee of Rs. 100. I cannot, therefore, 
act on the present application,” Then he 
goes on; “If you wish me to deal with all 
the cases, will you please send four 
separate applications and an additional 
Rs. 300? If, however, you are willing that 
only one case should bo dealt with and if 
you tell me with which case you wish me 
to proceed, I shall treat the Rs. 100 as 
having been received from that individual.” 
The applicants could have put the whole 
matter right by accepting one of those two 
alternatives. Instead of that the Vakil 
sends an answer saying that as all the 
questions were common to the four applic¬ 
ants, a reference in one will necessarily 
cover the case of all. Then he says he 
writes to his client. He must have known 
time was passing and in the result the 
time had elapsed before he communicated 
with his client, and ascertained his deci¬ 
sion as to which of the two alternatives 
he would accept. Thereupon Mr. Strathie 
wrote the letter on the 19th February in 
which he says that the time is gone for 
his reply, that the reply was in every case 
©easive (as indeed it was) and he declined 
to take any further action in the matter* 
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Thereupon, penitent too late, the 
writes a letter at once requesting that the 
Rs. 100 sent with the application shouia 
be treated as deposited on behalf of Mr. 
M. Narasimha Rio and that a reference 
may be made in his case leaving the other 
people over. That is the position and our 
answer to the question must be that the 
application as originally sent was defective 
and that the fee that accompanied even 
if the application was in order was m- 
Buflicient. It is not competent for four 
separately assessed persons to combine 
their applications for a case stated of this 
sort in one document. But, even assuming 
that they may be as an instance where the 
points to be raised were the same, it is 
obvious that, as they were separately as¬ 
sessed, their cases must be separately 
stated and they must pay a separate fee oi 
Rs. 100 for each assessment under the Act. 

Then, the next question is if the answer 
to question (1) is in the affirmative as it has 
now been answered in the affirmative whe¬ 
ther there was no proper application before 

the Commissioner for his taking 

the case of one of the applicants, 
answer is no. He had offered to do 

and his offer was not accepted. 

The third question is whether there was 

any power to extend the period 

case or whether the Commissioner haa no 

discretion in the matter. The ^ j 

that the Statute fixes a time and it 

be an obviously undesirable burden on t 

Income Tax Commissioner to put upon ni 
the consideration of questions as to wh - 
ther he should exercise discretion in 
direction of leniency in one case and n 
in another. The Statute is 
there is no provision in it for any 
or even for the Court to extend the tim * 
Therefore, as our answers to the - 

questions are what I have outlined 

remaining questions which, I 
raise the merits we are unable to deal wi * 
Rupees 150 will be allowed for costs 
Government, 

Krishnan, J*—I agree. 

Beasley, J.—I agree. 

V. N. V. 


4 » 
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CALCUTTA HIGH COURT, 

Appeal-FROM Appellate Decree No 1512 

OF 1923. 

May 5. 19 H. 

Present: —Justice Sir William Ewart 

Greaves, Kt.. and Mr, Justice Mukerji. 
A9RAFANNRSSA KHATUN and another 

—Defendants—A ppaLLANTS 

versus 

HEM CHANDRA OHAUOHURY— 

Plaintiff—Ricspondrnt. 

Bengal Tenancy Act (Vill of 1SS5), ss. 103, 106, 
Acooe of —Res judicata— Suit for correction of entry 
— Subs?.quent suit for po-ssession in Civil Court — 
Person impleaded party during pendency of suit—Date 
of institution of suit against him. 

A decision in a suit under s. 106, Henpral Tenancy 
Act, for correction of the entry of names of owners of 
a taluq does not operate as res judicata in a subse¬ 
quent civil suit for possession between the same 
parties, [p. 294, col. 1.] 

Where a person is ifnpleaded a party to a suit dur¬ 
ing its pendency, the suit against such a party can be 
considered to have been instituted only on the date 
when he is made a party, [p. 294, col. 2.] 

Appeal against a decree of the Subor¬ 
dinate Judge, Second Court, Pabna, dated 
the 15th February. 1923, affirming that of 
the Munaif, Second Court, Ssrajgani, dated 
the 28th March. 1922. 

Dr. Dioarka Nath Mitter and Moulvi Syed 
Nasini Ali, for the Aopellants. 

Babus Jogzsh Ckunder Roy, Ramani 
Mohan Chatterjee and Rebati Mohan Chatter- 
jee, for the Respondent. 

JUDGMENT. 

Mukerji, J. —This appeal arises out of 
a suit for declaration of the plaintiff s title 
to and recovery of possession in respect of 
certain shares in a taluk bearing Towzi 
No. 328 of the Mymensingh Oollectorate. 
The plaintilT'a name was recorded in the 
finally published Record of Rights as the 
owner of 8 gandas 3 karaa, and 5 dantis. 
The defendant No. 1 in the present suit 
thereupon instituted a suit under s. 106 of 
the Bengal Tenancy Act fora correction 
to be made in the entry of the names 
of the owners of the taluk and alleged 
that she had Vl-annas and odd share 
therein and in the said suit she made one 
Jowhar Ali who is defendant No. 2 in the 
.present suit, pro forma defendant, alleging 
that the said Jowhar AH had 1-anna odd 
gandas share in the said taluk. The de- 
lendant^ No. 1 was successful in the said 
proceedings. The plaintiff thereupon has 
instituted the present suit. In the suit as 
origihallv framed there were besides the 
prayers for declaration of title and recovery 
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of possession a prayer for setting aside the 
order of the Revenue Officer made in the 
proceeding under s. lOG of the Bengal 
Tenanc}' Act and also a prayer for an order 
for recording the plaintiff’s name as owner 
in respect of the said 8 gandas and odd 
share. These two latter prayers, however, 
were withdrawn and the suit was decreed 
by the ^ 'ourt of first instance in giving the 
plaintiff declaration of his title to the said 
share and a decree for khas possession in 
r^pect of the same. That decision has been 
affirmed on appeal by the lerirned Sub¬ 
ordinate Judge. The defendants then have 
preferred this appeal. 

Two grounds have been urged in support 
of this appeal. The first ground is to the 
effect that the decision in the suit under 
section lOti of the Bengal Tenancv Act 
operates as res judicata in respect of the 
plaintiff’s claim in the present suit. This 
contention, however, is against a series of 
decisions of this Court amongst which 
reference may be made to the cases 
of Padmalav v. Lukmi Rani (1). Kali 
^ff nda-ri Debya v. Girija Sankar 'Sanyal 
(2), Ram Chandra v. Nanda Nandan- 
annnda Deb ('3) nnd Pran Krishna Saha v 
TrailakyaNath Choudhnri (4). It has been 
urged on behalf of the appellants that 
although there are these decisions of this 
Court upon the point in question the ear¬ 
liest decision upon which the later ones 
proceed, namely, the case of Padmalav v. 
Lukmi Rani (1) related to the provisions of 
Ch. X of the Bengal Tenancy Act prior to 
the amendment in 1907. The argument in 
substance is that now that the Revenue 
Officers have much wider powers under the 
provisions of that Chapter and inasmuch as 
in framing the record under s. 102 of 
the Bengal Tenancy Act the Revenue 
Officer has to Record under clause (dd) 
of that ^ section the name of each pro¬ 
prietor in the local area or estate it 
necessarily follows that the Revenue Officer 
has got to consider and determine the 
question of title as between rival proprie¬ 
tors. I am of opinion that notwithstanding 
the introduction of clause (dd) in s 102 
of the Bengal Tenancy Act, the rulings to 
which reference has been made must be 
regarded as laying down the law correctly 

w’ V 

■ (2) 11 Ind. Ca3. 131; 1.5 O. W. N. 974. 

9^(3) 20 lad. Ca8. 298; 19 0. L. J. 197; 18 C. W. N 

(4) 27 Ind. Oaa. 883; 19 C. W. N. 911. ' ■ - 
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the survey shall be made and the Record of 
Rights prepared in accordance with rules 
made in this behalf by the Local Govern¬ 
ment, and it stands to reason that an 

e in accordance with the rules by 
the Revenue Officer cannot be altered or 
corrected in a suit under s. 106 of the 
Bengal Tenancy Act. Rule 49, cl. (4) 
says that the application under s. 101, sub- 
8. 2 (a) made by a proprietor shall not be 
admitted unless the name of the applicant 
and the extent of his interest are registered 
under the Land Registration Act of 1876. 
Rule 58 says that the petition recording 
the ownership of land or the ownership of 
any interest in land shall be decided by 
the Revenue Officer on the basis of actual 
possession. What the Revenue Officer has to 
go upon primarily is the question of posses¬ 
sion, and in making an entry in the 
record of the name of each proprietor in the 
local area or the estate under clause (dd) 
of 8. 102 the Revenue Officer has to do the 
same. A party who is not in possession 
cannot seek to recover possession in a suit 
under s. 106 of the Act. The alteration in the 
law, therefore, has not, in my opinion, affect¬ 
ed in any way the authority of the decision 
in the case of Padmalav v. Lukmi Rani (1) 
to which I have referred and the reasons 
upon which the said decision is founded 
still hold good. The first contention 
urged on behalf of the appellants, there¬ 
fore, fails. 

The next contention urged on behalf of 
the appellants in substance amounts to 
this. The plaintiff in his plaint stated that 
he had been dispossessed by reason of the 
entries that have been made in accordance 
with the order passed in the suit under s. 
106 of the Bengal Tenancy Act. The 
defendants in their written statements al¬ 
leged that they were in possession for a 
period long over 12 years and that the 
plaintiff’s rights had been barred. There 
was a decree for partition amongst the co¬ 
sharers on the 24th March, 1909. The suit 
was instituted against the defendant No. 1 

on the 17th January, 1921, but the defendant 
No. 2 was not made a party to the suit till 
the 1st December, 1921. The learned 
Subordinate Judge in disposing of the 
question as to whether the suit was barred 
by limitation or not held that it was not 
barred, inasmuch as the partition decree 
was dated the 24th March, 1909, and the suit 
was filed on the 13th January. 1921. The 
learned Subordinate Judge appears to have 


overlooked the fact that the defendant No. 2 
was not made a party till the Ist December, 
1921. The institution of the suit on the 
13th January, 1921, cannot possibly be taken 
to have affected the defendant No. 2 against 
whom the suit must not be treated as having 
been instituted till the date on which he 
was made a party. The question of limita¬ 
tion so far as the defendant No. 2 is concern¬ 
ed, therefore, does not seem to have been 
properly considered by the Subordinate 
Judge. 

In this view of the matter I set aside the 
decree passed by the learned Subordinate 
Judge and send the case back to his Court- 
in order that he may determine the question 
of limitation taking into consideration the 
fact that defendant No, 2 was made a party 
to the suit on the Ist December, 1921 , and 
having regard to all the other facts and 
circumstances of the case. 

This is the only question which now 
remains for his determination. 

The costs will abide the result. 

Greaves,’J.— I agree. 

R L. Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 9ti3 of 1924. 

November 24, 1926. 

Presenf:—Mr. Justice Iqbal Ahmad. 

SAMI NATH SINGH and aNotbeb 
—Dbfbndants—Appellanis 

THAKUR PRASAD RAI and others— 
Plaintiffs and Defendants—Respondents. 

Transfer of Property Act (IV of 188S), s. 58 —Lia 
pendens —Mortgage suit—Termination of lis— Trans- 
fer after preliminary decree, effect of — Posses¬ 
sion of transferee whether adverse, to mortgagee — Linxt- 
tation Act (IX of 1908), Sch. I, Art. UI,—Adverse pos¬ 
session. . 

In mortgage suits lis pendent continues until a 

decree is made and the mortgagee or the Huction- 
purchasftr as the case may be, is placed in posses¬ 
sion. [p. 295, col. 2 .] 

Parsotam Xarain v. Chheda Lai (1), followed. 

Hargu Lai Singh v. Gobind Rai (2). distingiiishea. 

A person claiming under a transfer during t^e 
pendency of a mortgage suit cannot prescribe a 
title against the mortgagee by adverse possessio*^ 
until the latter becomes entitled to actual possession 
by virtue of his purchase in execution of his mortgage 
decree, [p. 296, cols. 1 2.] 

Second appeal again&t a decree of ihfl 
District Judge, Gorakhpur, dated the 7th 0* 
March, 1924. 
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la^^* PTasad Sinha^ for the Appel- 

for the Respondents. 

JUDGMENT. —This in a defendants’ 
appeal and arises out of a suit for possea- 

sion of a 10-5'anda5 zemindari share in 

Village Chhatunan. 
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There is no controversy about the facts, 
x'arkash Rai, the father of defendant No. 1, 
mortgaged a 12-0'a7?das share to the plaint¬ 
iff who on the basis of that mortgage 
obtained a preliminary decree for sale on 
the 9th of December, 1910. To that decree 

fK ^ No. 1 was a party. After 

the passing of the preliminary decree, viz., 
on the 20th of July, 1911, defendant No. 1 
sold a 10-^andas share, out of the 12- 
pandas share mortgaged to Sukh Deo Pal, 

'I'hereafter on the 10th 
of February, 1912, the plaintiff-respondent 
obtained a^ final decree on the basis of 
the preliminary decree of the year 1910, 
as against defendant No. 1 and he did not 
^plead in those proceedings Sukh Deo 
Pal On the 23th of April, 1913, after the 
final decree had been obtained by the 
plaintiff, Sukh Deo Pal, transferred the 10- 
pandas share purchased him to defend¬ 
ants Nos. 3 to 5. The final decree for sale 
obtained by the plaintiff was put into 
execution and the entire mortgaged pro¬ 
perty was put to sale and purchased by 
the plaintiff on the 29th of August, 1919, 
and formal delivery of possession was made 
over to the plaintiff on the 1st of November, 
1919. Having got formal delivery of pos¬ 
session, the plaintiff applied to the Revenue 
Court for mutation of names as against 
the shares purchased by him, but his ap¬ 
plication, qua the 10 pandas share in the 
hands of defendants Nos. 3 to 5, was re¬ 
jected on the objection of the said de¬ 
fendants; hence the plaintiff filed the suit 
giving rise to this appeal for possession 
of that share. 

The defence to the suit was that Sukh 
Deo Pal, the vendee under the sale-deed 
of the 20th of July, 1911, was a necessary 
party to the mortgage-suit, and the plaint¬ 
iff not having impleaded him, the final 
decree and the purchase made by the 
plaintiff did not entitle the plaintiff to a 
decree for possession as against defend¬ 
ants Nos. 3 to 5 who were the successora- 
in-title of Sukh Deo Pal, defendant No. 2. 

It was further urged in the lower Appellate 
Court that the suit was tiipa-barred. 


The pleas taken in defence were over- 

the plaintiff’s 

trial of the 

by the lower Appellate Court. 

In appeal before me the decree of the 
lower Appellate Court is assailed on two 
grounds. It IS urged that notwithstanding 

tho P''®^*“inary decree on 

suit continued down to the date of tL 
pssing of the final decree, and that it was 
incumbent on the plaintiff to implead Sukh 
Deo Pal m that suit, and his omission to 

on Snt’h ““I" binding 

f bukh Deo Pal is not bound by the final 

‘ defendants Nos. 3 

by the plaintiff in execution of that decree 
I am unable to agree with this conten¬ 
tion. In mortgage suits lis pendens con¬ 
tinues till a final decree is made and the 

mortgagee or the auction-purchaser, as the 

case may be is placed in possession. 

This was the view taken by this Court 
in the case of Parsotam Narain v. Chheda 
Lai (1). The purchase made by Sukh Deo 

“t’ the provisions of 

s. b2 of the Transfer of Property Act ad¬ 
versely affect the rights of the plaintiff under 
the decree in the mortgage-suit. By that 
decree the plaintiff had a right to put to 
sale the equity of redemption. This right 
of the plaintiff notwithstanding the transfer 
pendente lite by defendant No. 1 remained 
intact. By executing the final decree for 
sale and purchasing the property, the plaint¬ 
iff acquired a complete title to the eouitv 
of redemption and Sukh Deo Pal cannot be 
allowed ignore tbe rights acquired by 

*®aiF purchase in execution 

of the final decree. The learned Counsel 
for the appellants has placed reliance on 
the case of Hargu Lai Singh v. Gobind Rai 
( 2 ). That case, m my opinion, has no ap¬ 
plication to the present case. In that case 
the persons whom the plaintiff in the 
mortgage suit failed to implead, were the 
persons to whom a portion of the mortgaged 
property had been transferred by the mort 
gagor before the date of the institution of 
the suit for sale. Obviously, those trans¬ 
ferees having acquired an interest in the 
equity of redemption prior to the institu- 

(1) 29 A. 76; 3 A. L. J, 675; A. W. N noOBl *>(3^ 

^^ 2 ) 19 A. 541; A. W. N, (1897) 154; 
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tion of the suit, "were entitled to have an 
opportunity of redeeming the mortgage, 
and this opportunity not having been given 
to them by the plaintiff of that suit, it was 
held by this Court that they were unaffect¬ 
ed by the decree to which they were no 
party. In this case the same cannot be 
said about the right of Sukh Deo Pal, inas¬ 
much as, as observed above, his rights were 
affected by the principle enunciated in 
s. 52 of the Transfer of Property Act. Then 
it is argued by the learned Counsel for the 
appellants that adverse possession as 
against the plaintiff-respondent commenced 
to run from the 20th of July, 1911, on which 
date defendant No. 1 transferred the share 
in dispute to Sukh Deo Pal, and the present 
suit, not having been filed within 12 years 
from that date, is time-barred. In my 
opinion, there is no force in this argument. 
The plaintiff became entitled to posses¬ 
sion of the property after the purchase 
made by him, that is, in 1919, and as 
against the mortgagor, he will have 12 years 
for a suit for possession from the date of 
the formal delivery of possession to him, 
that is, from the 1st of November, 1919, 
The present suit was filed much within 12 
years of the last mentioned date, viz , on 
the 21st of July, 1923. The right given to 
the plaintiff-respondent by the final decree 
for sale was the right to sell the equity of 
redemption, and if so permitted by the 
execution Court, to purchase it himself. 
This right could not, in view of the pro¬ 
visions of 8. 52 of the Transfer of Property 
Act, be adversely affected by a transfer 
during the pendency of the mortgage suit. 
But it is urged that formal delivery of 
possession is not sufficient to interrupt the 
adverse possession as against the persons 
who are not parties to the proceedings in 
which such possession is made over, and 
in support of this proposition reliance is 
placed on the case of Radha Krishna 
Chanderji v. Ram Bahadur (3). In the 
present case obviously the plaintiff-re¬ 
spondent eould not be entitled to possession 
of the property up to the 29th of August, 
1919, and as such it is difficult to under¬ 
stand, how the defendants could prescribe 
a title to the property by adverse posses¬ 
sion. as against the plaintiff who was not 
till the date last mentioned entitled to 

(3) 43 Ind. Cas. 2fiS; 16 A. L. J. 33; 23 M. L. T. 26- 
4 P. L. W. 9; 31 M. U J. 97: 7 L. W. 149; 22 C. W. N. 

C-L. a. 191; (1918) M. W. N. 163; 20 Bom. L. R, 
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actual possession of the property. The 
possession of the defendants was in pur¬ 
suance of a transfer pendente lite and that 
possession must yield to the rights of the 
plaintiff as ultimately worked out under 
the final decree for sale. 

For the reasons given above, in my 
opinion, the judgments of the Courts below 
are right and ought to be affirmed. Ac¬ 
cordingly I dismiss the appeal withcosts 
including in this Court fees on the higher 
scale. 

A. V. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellatb Decree No. 801 

OF 1924. 

July 14, 1926. 

Present: —Mr. Justice Suhrawardy 
and Mr. Justice Graham. 

NASIB ALI—Defendant— Appellant 

Munshi WAJED ALI-Plaint>ff- 

Respondknt. 

Muhammadan Law—Gi/t, esf^enitaJs of—Decdof 
whether compulsorUif reqUirahle —Tra nsfer of Property 
Act {IV of 1SS2), s. U3-Rcrjistration Act (AM W 
290S), 3 S . 17,1,9. . .. 

Section 123, Transfer of Property Act. is not app* 
cable to gifts by Muhammadans fp. 207, col. l.J 

Essentials of a gift under Muhammadan La'v’are 
declaration of /ii6a, an acceptance, express or impn^ . 
of the gift by the donee and delivery of po.ssession 
the property, the subject-matter of the gift accordjn* 
to its nature. A simple gift can only be J 

going througb the above formalities and no writt 
instrument is required. In fact no writing is ® 
C3ssary to validate a gift and if a gift “f 

writing without delivery of possession, it is invai 

inlaw. Ip. 297, cols. 1 & 2.] - not 

A deed of gift executed by a Muhammadan is d 

an instrument effecting, creating or J"® 

but a mere piece of evidence and does not, therero i 
require registration, [p. 297, col. 2; p. 298, t 

Appeal against the decree of ihe Oracia 
ing Subordinate Judge, Sylhet, dated tn 
8th January, 1924, reversing that of to 
Munsif, Hailakandi, dated the 3rd Apnt, 
1923. 

Babu Hemendra Kumar Das, for 
Appellant. 

Babu Satyendi'a Kishore Ghose, for 
Respondent. , 

JUDGMENT- . 
Suhrawardy, J.—The 

spondent brought the present 
possession basing his title upon a ^ 

the admitted.owner of the property iiiM» 


the 

* 

the 
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Meah in favour of the plaintiff’s vendors, fact, no writing is necessary to validate 
The defendant denied the gift and claim- a gift; and if a gift is made by a written 
ed title under purchase from some of the statement without delivery of possession, 
heirs of Etim. The trial Court on the it is invalid in Jaw. See the case of SadiJc 


evidence found that the gift was not prov- Husain Khan v. Hashini Ali Khan (1). The 
ed and dismissed the plaintiff’s suit. On position under the Muhammadan Law is 
appeal the learned Subordinate Judge this—that a gift in order to be valid must 
found upon the evidence on the record be made in accordance witla the forms 
that the oral gift coupled with delivery stated above; and even if it is evidenced 
of possession as alleged by the plaintiff by writing, unless all the essential forms 
"was satisfactorily proved and made a are obvserved, it is not valid according to 
decree in his favour. This gift was made law. That being so, a deed of gift exe- 
-by Etim Miah on the eve of his departure cuted by a Muhammadan is not the instrii- 
for Mecca where he subsequently died, ment effecting, creating or making the gift 
The donees were the dauguter’s sons of but a mere piece of evidence. It may so 
Etim. They were fatherless and were happen after a lapse of time that the evi- 
brought up from their childhood by him. dence of the observance of the above forms 
Etim had a son to inherit his properties; might not be forthcoming so it is some- 
arid before he left for Mecca he made a times thought prudent to reduce the fact 


gift of some of his properties in favour 
of his grandsons. About that time Etim 
also executed a deed of gift in favour of 
his grandsons, viz.^ on the day before his 
departure; but for some reason or other 
it was not registered. The learned Sub¬ 
ordinate Judge is of opinion that the gift 
was complete as soon as there was de¬ 
livery of possession by Etim and that the 
unregistered deed of gift should be left 
out of consideration as it could not be re- 


that a gift has been made into writing. 
Such writing is not a document of title 
but is a piece of evidence, Thelawwith 
regard to the gift being complete by de¬ 
claration and delivery of possession is so 
clear that in a case before their Lordships 
of the Judicial Committee [Kamar un-nissa 
Bibi V. Hussaini Bibi (2)] where a gift was 
said to have been made in lieu of dower 
their Lordships held that the requisite 
forms having been observed it was not 


.ceived in evidence under s. 49 of the Regis- necessary to enquire whether there was 
tration Act. I thinlc that the view taken any consideration for the gift or whether 


by. the lower Appellate Courtis substan¬ 
tially correct and in perfect accord with 
the Muhammadan Law. 

It is argued before us on behalf of the 
appellant that the deed of gift not being 
registered under the Registration Act is 
not admissible in evidence and no other 
evidence of the fact of the gift can be 
admitted under s. 92 of the Evidence Act. 
This argument is based upon the fallacious 
assumption that the gift was created by 
the deed. Under s. 123 of the Transfer of 
Property Act a gift must be made by an 
attested, registered instrument. But that 
section is not applicable to Muhammadans. 
That being so, the law that we have to 
follow in the present case is the Muham¬ 
madan L'iw. The essentials of a gift under 
the Muhammadan Law are a declaration of 
kiba by the donor, an acceptance, express 
or implied, of the gift by the donee, and 
deU.very of p jsse.ssion of the property, the 
subject-matter of the gift* according to its 
nature. A simple gift can only ba rnade 
by*, going through the above formalities 

^ritteit iastrument isrefjuired. I 4 


there was any dower due. The case of 
Karam Ilahi v. Sharf-ud din (3) is similar 
in principle to the present case. There 
also a deed relating to the gift was exe¬ 
cuted. The learned Judges held that if 
the gift was valid under the Muhammadan 
Law it was none-the less valid because 
there was a deed of gift which owing to 
some defect was invalid under s. 123, Trans¬ 
fer of Property Act, and could not be used 
in evidence. 

The next question that calls for cop- 
sideiation is whether a document like the 
present one executed by a Muhammadan 
donor after he had made a gift to show 
that he had made it in favour of the donee 
is compulsorily registrable under the Re¬ 
gistration Act. Under s. 17 of the Registra¬ 
tion Act an instrument of gift must be 

(1) 36 Ind. Gas. 101; 43 I. A. 212; 38 A. 627; 25 C 
L J. .'563; 31 M. L. J. 607; 14 A. L. J. 1248; 19 0 0 
192; 18 Bom. L. R. 1037; 21 0. W. N. 130; (1916) 2 
M. \V. N. 57-; 21 M. L. T. 40; 1 P. L. W. 157; 4 O. L. 
J. 22; 6 L. \V. .378; 10 Bur. L. T. 140 (P. 0.). 

(2) 3 A. 266; 3 Suth. P. 0. J. 804; 4 Ind. Jur, 538: 

4 Bar. P. 0. J. 185; 2 Ind. Dec. (n. b.) 46 (P. C.). 

(3) 35 Ind. Cas. 14; 38 A. 212; U A L. J, 119’ 
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registered. By the expression ‘instru¬ 
ment of gift of immoveable property’ I 
understand an instrument or deed which 
creates, makes or completes the gift there¬ 
by transferring the ownership of the pro¬ 
perty from the executant to the person in 
whose favour it is executed. In order 
to affect the immoveable property, the 
document must be a document of trans¬ 
fer; and if it is a document of transfer 
it must be registered under the provisions 
of the Registration. Act. The present 
document does not affect immoveable pro¬ 
perty. It does not transfer the immove¬ 
able properly from the donor to the donee. 
It only affords evidence of the fact that 
the donor has observed the formalities 
under the Muhammadan Law in making 
the gift to the donee. I am prepared to 
go so far as to hold that a document 
like the present one is not compulsorily 
registrable under the Registration Act, or 
the Registration Act does not apply to a 
so-called deed of gift executed by a Muham¬ 
madan. But for purposes of the present 
case, it is not necessary to go so far be¬ 
cause I hold that this document is only 
a piece of evidence, and conceding that 
it should have been registered, the effect 
of its non-registration is to make it in¬ 
admissible in evidence under s. 49 of the 
Registration Act. Apart from this piece 
of evidence the lower Court has found 
upon oral evidence on the record that a 
valid gift was made by Etim in favour 
of his grandsons Monohor and Habijali— 
the plaintiff’s vendors. This being the 
principal issue in the case and it being 
decided against the appellant, the appeal 
must fail. It is argued that some other 
issues were raised at the trial in the first 
Court but they have not been decided by 
the lower Appellate Court. Though these 
issues were decided against the appellant 
by the trial Court there was no cross¬ 
appeal and the judgment does not show 
that they were raised in the lower Appellate 
Court. 

The appeal is dismissed with costs. 

Graham, J.—I agree. 

R. n. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneods First Civil Appeal No, 1294 

OF 1926. 

December 11, 1926. 

Present Mr. Justice Zafar Ali. 

Raja ATTAULLAH KHAN —Judgment^ 

Debtor—Appellant 
versus 

BALA MAL —Decree-Holder— 

Respondent. 

Civil Procedure Code {Act V of 1908), s. 51 {d), 0, 
XXI, r. 63. 0. XL, r. 1, 0. XLIII, r. 1 (s)—Execution 
proceedings—Attachment — Objectio7i—Suit by objecton 
success/ul—Executing Court, duty of, to remove attach* 
merit—Receiver—Order appointing Receiver in ext* 
cution proceedings—Appeal by objector, maintainabil* 
ity of. 

Order XL, r. 1 of the Civil Procedure Code is a 
general provision relating to appointment of Receivers 
and even if an order appointing a Receiver is 
made in execution proceedings it cannot be said that 
it does not fall within its purview. A person affected 
by such an order has a right of appeal under 0. XLIII, 
r. 1 {$} of the Civil Procedure Code. [p. 299, col. 1.] 
Where an objector to an attachment in execution 
proceedings succeeds in obtaining a decree declaring 
that the property attached is not liable to attachment, 
the e.xecuting Court cannot, on the application of 
the decree-holder, in view of the possibility of an 
appeal proving successful, order the objector to fur¬ 
nish security for keeping accounts of the income and for 
the restitution thereof or appoint a Receiver where he 
fails to furnish such security, [p. 298, col. 2; p. 299, 
col. 1.] 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Amritsar, 
dated the 19th March, 1926. 

Mr. Niaz Muhammad, for the Appellant. 

Mr. D. C. RalLi, for the Respondent. 

JUDGMENT.— It is obvious that 
where an objection to the attachment of a 
property is disallowed but the objector 
succeeds in obtaining a decree declaring 
that the property is not liable to attach¬ 
ment, the executing Court has no power to 
proceed against that property in opposition 
to that decree, la the present case the 
objector sued successfully for a declaration 
that the property was wakf and was not 
liable to attachment and the decree passed 
in his favour by the trial Court was con¬ 
firmed on appeal by a Division Bench of 
this Court. The judgment creditor then 
applied to the executing Court for the 
appointment of a Receiver to collect the 
income from that property representing 
that, he having appealed to the Privy 
Council against the decree of the High 
Court, his interests should be safeguarded 
keeping in view the possibility of his 
appeal proving successful. Thereupon, 

the executing Court ordered the objector t9 
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^or keeping proper account 
or the income and for restitution thereof. 

j ^®^^rled to furnish it the Court appoint¬ 
ed a Receiver of the property. 

The objector appears in this Court with 
an appeal against either order and it is 
urged oh his behalf that the Court below 
had no jurisdiction to pass these orders. 
Mr. Ralli who appears for the judgment- 
creditor, raises a preliminary objection 
that the objector not being a party to the 
suit in which the decree under execution 
was passed, he is not competent to appeal 
against the orders and that his remedy is 
to institute a suit. He further contends 
that the order appointing a Receiver 
was made under s. 51, cl. (d) of the 
Civil Procedure Code, and not under 
O. XL, r. 1 of that Code. These con¬ 
tentions appear to be untenable. Order 
XL, r. 1, is a general provision re¬ 
lating to appointment of Receivers and 
even if an order appointing a Receiver is 
made in execution proceedings it cannot be 
said that it does not fall within the purview 
of O. XL, r. 1, and that the person affected 
by it has no right of appeal under 0. XLIII, 
r. 1 (s). This view is supported by deci¬ 
sions in Agabeg v. Sundari (1) and Ram- 
swarup V, Raghunandan (2). I, therefore 
overrule the preliminary objection. 

On the merits Mr. Ralli concedes that 
the executing Court had no power to pro¬ 
ceed against the property %vhich had been 
declared to be not liable to attachment. I, 
therefore, accept the appeal and set aside 
both the orders. The respondents will pay 
the appellants’ costs in this Court as well 
as in the Court below. 

R. L. Appeal accepted. 

(1) 48 Ind. Gas. 133; 3 P. L. J. 573. 

(2) 78 Ind. Gas. 1031; A. I. R. 1»24 Nag. 165. 


CALCUTTA HIGH COURT. 

Appeal PitOM Original Order No. 65 

OF ly 26 . 

November 9, 1926. 

Present: — Sir George Claus Rankin, Kt., 
Chief Justice and Justice Sir Charu 
Chunder Ghose, Kt. 

Fikm BHICAN OHAND CHARORIA— 

Appellant 

Fi«m G. and M. FOGT— Respondents. 

Arbitration—Bengal Chamber of Commerce Rules, 
U-~Reference to Chamber — Arbitrator's duty to 
a'fford vppoTiunity to addugs evidenu of market rats, 


BalCAN CHAND CHARORIA V, G. AND M, FOOT. 2g(j 

Although there may be occasions in whiVTi it- * 

cumbent on the Bengal Chamh^^r n ” 
give parties snitalile opportunities o/ 
deuce, yet each ease has to ud “d on tT.'"'' 
of Its particular facts. Pi-ima facie it U ,'’f 
sary for the arbitrators to liear oral evPI ‘ 
market rates wliich are as a rule ‘veil “1°'-*' 

own taowledge and within the siUinl 
which arbitrators are selected, fp. 300 co["T“" 

Appeal against the order of Mr T,. .• 
Buckland, dated the 23rd March^92^6 

_ ^ judgment. 

O^OtGliosOi Qn A 1 

from a judgment of Mr. Justice Biinki^^!l 
whereby he refused to set Lide an 

The facts, shortly Stated areas 

On the 30th Of April 1925 
entered into between the appellant 

n™ .g,..d ,0 sell .S'K 

.peed to buy 15,003} m.Jdi SL 5 
Kishengunj jute, delivery to be given bv 

having been effected by the end S 
1925, the appellant firm asked 
O^'.oter. 1925. for an extension of 

1925 3l8t October 

1925. The respondent firm refuser! t . 

agree to the extension asked for but i hew 

stated that they were prepared to allow an 

time up to the lOt^of OcSber,^1925®Ct if 

appears that on the 5th of October 1925 
respondent firm expressed their wil /ngn?® 
to grant an extension of time for rfeil. 

up to the 31st of October! 1925 

appellant firm, however, stated on the Qth 

events whfch 

had happened they were not then keen on 

getting an extension of time. ^een on 

On the 15fh of October, the resnonrlont 

made out their bill and forwarde^the sam 

to Iheappellant firm. That bill was fo^^« 
sum of Es. 35,437-8and it was made on the 
footing of the difference in the price of h 

goods contracted for between the contract 
rate and the market-rate on the 15 fb 
October, 1925. The appellant firm dfd 
pay the amount of the bill with the resuH 
that the respondent firm applied to thl 

Bengal Chamber of Commerce^for arbitra. 
tion in terms of the arbitration cK 
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contained in the contract. The matter 
then came before the Bengal Chamber of 
Coiiunerce and on the ’2nd of February, 
102 the Tribunal of Arbitration of tlie 
Bengal Ch.arnberof Commerce made tl)eir 
a’.var-i whereby they awarded the whole of 
the amount rdaimed by the respondent firm, 
i. e., Ils. 35,437 8 to the respondents with 
interest tlrereon and costs. 

The appellants tliereafter applied to Mr. 
Justice Buckland for an order for setting 
aside tlie award and the contention that 
■was urged before the learned Judge was 
thah having recard to the nature of the 
case, the appellants should have been 
allowed an opportunity of adducing 
evidence before tlie said Tribunal of Arbi¬ 
tration of the Bengal Chamber of Com¬ 
merce. 

In order to appreciate the precise signi¬ 
ficance of this contention, it is necessary to 
see what the appellants put forward before 
the Bengal Chamber of Commerce in their 
statement of case. That statement was in 
reply to statement of case sent in by the 
respondents. 4’he respondents in their 
statement made it x)erfectly clear that their 
bill had been made out on the footing of 
the difference in price of the goods between 
the contract rate and the market rate on 
15th of October, 1925, aiul that in their view 
the I5th of October. 192; ,-was the due date 
for-ascertainitient of damages in the events 
which had happened The appellant firm 
in their statement of case to the Bengal 
Ohamber of Commerce by way of reply 
stated as follows: 

- ‘ Wc contend that the Buvers have not 

* 

suffered any damages and we ask for an 
opportunity to place evidence on the basis 
of the 30th September 1925, after the Buyers 
have submitted a revised statement of their 
alleged claim The claim for Ks. 35,437-8 
propounded on an imaginary and fictitious 
basis is wholly untenable and absurd on 
the face of it and the arbitrators, we 
humbly submit, will find no difficulty in 
rejecting the claim. For, assuming for a 
moment that there was an extension up to 
Slst October, no claim can be put forward 
on the basis of the 15th October as the 
alleged due date of delivery of which was 
never the due date according to the case of 
both parties." 

'-In these circumstances the learned 


Tribunal for Arbitration of the. Ben^l 
Chamber of Commerce to give the appel* 
lants an opportunity of adducing oral 
evidence. 

No doubt, from time to time there have 
been cases where it has been held that there 
must arise occasions when having regard 
to the facts involved it is incumbent on the 
Bengal Chamber of Commerce to givo 
parties suitable opportunities of adducing 
evidence. (See, for instance, the case of 
David iS'asoon v. Karnidass, dated lihe 
9th August, 1921). But, as indicated above, 
each case must depend on itso’wn facts and 
in this case the appellants had, in nay 
opinion, abundant opportunities of stating 
in their case to the Bengal Chamber ot 
Commerce what the market rate was oH 
the 15th of October or on any other date 
and also the evidence in support of su^ 
rate and also of showing that the rare 

claimed by the respondents was a rate wh^ni 

halving regard to the state of the marke 
on the date mentioned above, could no 
be allowed. This opportunity the 
lants failed to seize and, in these circum¬ 
stances, bearing in mind the 
the case and holding as I do that to 
was notone of those cases where 
he incumbent on the Bengal 
Commerce to hold a formal 
the learned Judge was entirely 
holding that there had been 
duct whatsoever on the part of 
rators and that there were no ciroumstanc 

which would justify the Court to set as 
the award. 

The appeal is dismissed with costs. 

Rankin, C. J.—I agree. , 

It appears to me that the nature oi 

arbitration before the Bengal 
Commerce is such that one is quite s 
in saying that prima facie it is not . 
sary for the arbitrators to hear oral jg 

about market rates which are as 
well within their own knowledge and 
the special experience for which aroi 

tors are selected. That 
sufficient, in my judgment, to decide 

question. j-omisa- 

I aarreo that this appeal must.be dism 

ed-with costs. 

R. L. Appeal dismissed. 


Judge had to consider whether, having 
regard-to the rules of the Bengal Chamber . 

of Commerce, it -incumbent upon the • • ■ 
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RANGOON HIGH COURT. 

Second Civil Appeal No. 429 of iy25. 

Juue 2S, 192G. 

Present:—Ih. Justice Duckworth. 

KALJK SIKE—Ar-PELLaNT 

vcvsus 

ONG HOOK SEIN and another— 

Respondents. 

Civil Procedure Code .(Act t” of 190S), 0. XXI, rr. 
97,, 9S —Decree for possession of land—Executing 
Court's power to order demolition of house standing on 
land. 

The executing Court has power to remove any 
person who refuses to vacate the land and to deliver 
actual possession to the decree-holder but where a 
decree for possession of land is silent as to the house 
standing on it, it cannot direct that the building should 
be pulled dowTi, that being a matter for the decree- 
holder to consider, after he has obtained possession. 

Radha Gobind Shaha v. Brijendro Cooaiar Roy 
Chowdkry (1), followed. 

Second appeal from tlie District Court, 
Pyapon, in Civil Miscellaneous Appeal 
No. 100 of 1925. 

Mr. Surridge, for the Appellant. 

Mr. U Ze Ya, for the Respondents. 

t 

JUDGMENT. —The facts appear to be 
as follows:— 

The respondents obtained a decree in 
Civil Regular Suit No. 131 of 1924, against 
the appellant for possession of the same 
land on which the latter occupied a house, 
but the decree was silent as to the said 
house. 

In execution, the respondents applied 
for his ejection and for possession of the 
land. A delivery order was issued, and 
possession was given to the respondents, 
but the appellant though duly informed of 
the order, refused to leave the house. 
Application was then made to the execut¬ 
ing Court for action against the appellant 
under s. 74 and 0, XXI, rr. 97 and 98, Civil 
Procedure Code. Eventually the execution 
Court ordered the appellant to dismantle 
the house within 30 days of the order, 
failing which he would be committed to the 
Civil Jail for further obstruction. 

• On appeal by the appellant to the 
District Court, the learned Additional 
^udge of the District Court confirmed that 
order. 

r In this Court, on second appeal, it is 
Urged that it was not within the province 
of the executing Court to order the debtor 
to.,dismantle buildings on the land as to 
which the decree was silent, even when 
ordering the debtor to give up possession 
ollibe eaid l^d in terms of the decree. 


Keliance IS placed on the case of AVn//,« 

Oobnu hhalia v. Brijcmlro Cooiriar Uuu 
Clwu-dhry {i). It was there held that in 
simi ar circuuistaaces, where the decree is 
for khas, or actual, possession, the Court 
nas power to remove auv person, who re¬ 
fuses to vacate the land, and to deliver 
actual possession to the decree-holder but 
that It IS haidly wiihin the province of the 

the decree, to direct (hat 
the building should be pulled down that 
being a matter for the decree-holder to 

A > j possession. 

-At the same time the learned Judges in 
that case allowed the debtor two mSnths’ 
time within which, if he pleased, he might 

vacate the land and carry away the mate- 

riRls of his buildiDgs. 

In the present_ case, appellant has been 

steadily obstinoting the respondents since 
June 1920 and is still apparently in pos¬ 
session of his house. There is no necessity 
therefore, to give him any further time In 
which he must himself vacate the premises 
In the case adverted to above it doe“ not 

EucUo^ determined 

H'k other case bearing 

on the subject I shall accept the principle! 

inlH All- ‘Quoted, and will 

hold that in such cases, it is not within the 

province of an executing Court to order tht 

demolition of a building as to which the 

decree 18 silent; to this extent I consider 

that the lower Courts were wrong. 

I modify the order of the lower Court 
by directing that the appellant do vacate 
the building on the land as soon as th I 

Z VI to him. and that h! 

be granted two months from this date- 

within which If he so pleases, he may 

dismantle the building, and remove it! 

materials I make, however, no order as to 
costs of this appeal. ^meras to 

(1) 1^8 W. R 52C. Order modified. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1994 

OP 1920'. 

December 22, 1926. 

Present:. - Mr. Justice Zafar Alt 
NABI BAKHSH-PrAiHTiPp-Ai.mu«T 

VC7‘SU3 

NUR-UD-DIN AND another—Defendakte-. 

Respondbnts 

Civil Procedure Code ’ {A.ct V of ISOS)., s. ug 
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O. XVII, r. 1—'Sufficient reason for not producing 
evidence, udiethcr question of law—Second appeal. 

The question whether or not a party had sufficient 
cause for not producing its evidence on a particular 
date is a question of fact and cannot be agitated in 
second appeal. 

Lachmeswar Singh v. "Slanowar Ilossein (5) and 
Moni Lai Bandopadhya v. Khiroda Dasi (6), distin¬ 
guished. 

Second appeal from the decree of the 
Additional Judge, Lahore, dated the 23rd 
April, 1926, affirming that of the Subordi¬ 
nate Judge, Fourth class, Lahore, dated 
the 22Qd February, 1926. 

Mr. Aziz Ahmad, for Pandit Sheo Narain, 
R. B., for the Appellant. 

^T.Shambu Lai Puri, for the Respondents. 
JUDGMENT.—The plaintifE-appellant 
attended the Court below with his wit¬ 
nesses on the 17th of November, 1925, and 
again on the 12th January, 1926, but the 
case was adjourned each time. On the 
third date of hearing, i. e., on the 22Qd 
February, 1926, the plaintiff failed to pro¬ 
duce any witnesses and, therefore, his suit 
was dismissed under sub-r. 3 added to r. 1 
of O. XVII of the Civil Procedure Code 
by the Lahore High Court. His appeal 
against that order having been dismissed 
by the District Judge, he appears in this 
Court in second appeal. 

Counsel for the respondents raises a pre¬ 
liminary objection that this second appeal 
is not competent because the question 
■whether the plaintiff had sufficient cause 
for not producing evidence on the date 
in question is a question of fact, and as 
that question has been decided against the 
plaintiff by two Courts, it cannot be made 
a ground for second appeal. Mulla’s com¬ 
ment on O. XVII, r. 1 is that “What is 
Bufficient cause is a question of fact in 
each case." In Parsottam Das v. Kesho 
Saran (1) it was held that “the question of 
granting or refusing an adjournment on 
the ground that a party is not ready with 
evidence which he desires to produce, is 
one essentially for the discretion of the 
Court concerned, a discretion to be exer¬ 
cised judicially upon a fair consideration 
of the opportunities the party in question 
has had of getting his evidence ready in 
time and the reasons given by him for hav¬ 
ing failed to do so,“ andthat “itis impossible 
for a Court of second appeal to interfere with 
the exercise of such discretion.” In Asa 
Ram V. Budhu Mai (2) it was held that “no 

(1) 24 Ind. Gas. 206. 

(2) 35 Ind. Caa. 67; 43 P. W. R. 1916; 88 P. R. 1916: 
^32 P. U R. 1916. 


second appeal lies as to the exercise of 
discretion by a lower Court under s. 5 of 
the Limitation Act ” and Tulsa Kunwar 
V. Gajraj Singh (3) and Hamid AH v, Gaya 
din (4) were cited and followed. 

Counsel for the appellant argues that in 
this particular case the question whether 
the plaintiff had sufficient cause for not 
producing evidence is a matter of infer¬ 
ence and can, therefore, be raised in 
second appeal, but the rulings relied upon 
by him, viz., Lachmeswar Singh v. Manowar 
Hossein (5) and Moni Lai Bandopadhya v. 
Khiroda Dasi (6) are distinguishable and are 
not in point. I am, therefore, of opinion 
that the preliminary objection must prevail 
and that no second appeal lies. 

This appeal is accordingly dismissed with 
costs. 


R. L. 


Appeal dismissed. 

(3) 2o A. 71; A. W. N. (1902) 203. 

(4' 26 A. 327; A. W. N. (1904) 23. 

(5) 19 C. 253; 19 I. A. 48; G Sar. P. C. J. 133; 10 
Ind. Dec. (n. s.) 614 (P. C). 

(6) 20 C. 740; 10 Ind. Dec. (k. s.) 499. 


CALCUTTA HIGH COURT, 

Appeal from Appellate Decree No. 222 

OF ly24. 

May 6, 1926. 

Present: —Justice Sir William Ewart 

Greaves, Kt., and Mr, Justice Mukerji, 
Mahanta BHAGABANDAS, 
Shebait of RAGHURAM DEB 
THAKUR— Defendant—Appellant 

versus 

BISWESWAR NATH SHAHA 

AND OTHERS—PlaINTIFFS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 18S5\ s. 5- Construc- 
ixon of document—Document purporting to create 
ancy containing clauses more appropriate to raiy*d 
interest—Interest created, nature of—Transfer of Pro- 
perty Act (IV of 1SS2), ss. 6, J^l — Non-permanent 
teiiure created before Bengal Tenancy Act but after 
Transfer of Property Act came into force, transfer* 
<^xlxty of—Acquiescence and estoppel, doctrine of'"' 
Trar^fer^ of tenancy—Transferors name allowed to 
con^nwe in landlord's sherista— Acquiescence. 

Where a document purports to create a tenancy ^ 
respect of certain land, there is a presumption that tho 
interest created is that of a tenure-holder 
though the document contains some clauses which 
are more consistent with the creation of a raiyatt 
interest than with the creation of a tenure and that 
presumption continues until it is rebutted by evidenc® 
to the contrary, [p. 304, col. 1 ] 

A tenancy created after the passing of the Trana* 
fer of Property Act and before the Bengal Teuanc/ 
Act came into force is transferable even if it he i 



[100 I. 0. 1927] BHAOABAt^ DA3 V, 

non-permanent tenancy by virtue of the provisions of 
8. 6 of the Iransfer of Property Act. [p. 305. cols. 1 2.1 

liiramoti Dassya v. Au/ioc^a Prasad Ghosh (1) dis- 
Bented from. 

The principle laid down in s. -11, Transfer of Pro¬ 
perty Act, relates to a case where one stands by and 
acquiesces in something that is being done by another 
and if in consequence of such acquiescence some 
inji^y IS caused to some third party, it is inot open 
to the person so acquiescing to sav that what was 
done by that other person was not authorised by 
him. [p. 305 . col. 2.] 

The mere fact that a transferee from a tenant re- 
fraiDS from instituting a suit for a declaration to get 
his name recorded in the landlord’s sherista cannot 
be taken as an acquiescence on his part or allowing 
the transferor to represent him in the landlord's 
sherista. [p. 306, col. l.J 

AH Mahamud v. Aftabuddin Dhuya (2), distingu¬ 
ished. 

Chamatkanni Dasi v. Trigana Nath Sardar (3), fol¬ 
lowed. 

Appeal against the decree of the District 
Judge, Birbhum, dated the 2‘ith Septem¬ 
ber, 1923, modifying that of the Subordi¬ 
nate : Judge, Birbhum, dated the 29th 
June, 1921. 

Mr. Gunada Charau Sen and Babu 
Prasanta Bhusan Gupta, for the Appel¬ 
lants. 

Babu Radhika Ranjan Guha, for the Re¬ 
spondents. 

JUDGMENT, 

Mukerji, J. —The facts which led to 
this litigation are these: The defendant 
No. 1 is the piitnidar. On the 24th May, 
1884, one Kalu Majhi executed in favour 
of the defendant No. 1 a kabuliyathy which 
a sarasari jama was sought to be created 
in respect of 275 highas of land. Out of 
these 275 highas 160 bighas were cultivated 
land for which a rental of Rs. 74 was 
fixed. The remaining 115 bighas were 
waste land for which no rent was assessed 
and it was provided in the document that 
the rent would be assessed therefor when 
the land would be brought under cultiva¬ 
tion. On the 1st December, 1888, Kalu 
Bold this tenancy in respect of the 160 
highas to one Bishu Majhi and one Kanai 
Dhangor. Bishu and Kanai were recog¬ 
nized by the defendant No. 1 as transferees 
in respect of the said 160 bighas and they 
thereafter sold to the plaintiif’s father Giri- 
dhari the t^aid tenancy by a conveyance 
dated the 4th May, 1894. On the 16th 
February, 1895, Giridhari got a convey¬ 
ance from Kalu in respect of the remaining 
115 bighas, Giridhari. however, was not 
recognized by tbe defendant No. 1 who 
went on instituting suits for rent against 
tbe heirs of Bishu and Kanai, and Giri- 
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dhari appears to have satisfied the decrees 
so obtained by depositing the decretal 
amounts in Court. On the iOth Septem¬ 
ber, 1910, the defendant No. 1 obtained a 
decree for arrears of rent against the heirs 
ot a Bishu and Kanai for a certain period 
and m execution of that decree he pur¬ 
chased the tenancy interest on the 20th 
January, 1911, and took possession of the 
tenancy on the 28th January, 1911. The 
plaintiffs who are two out of the three 
sons of Giridhari applied for setting aside 
the sale also made an application resisting 
the delivery of possession to the decree- 
holder defendant No. 1. Those proceed- 
ings ended in favour of the defendant 
No. I on the 5th January, 1914. In the 
meantime that is to say, in July, 19il, the 
name of the defendant No. 1 was recorded 
in the settlement proceedings as holder 

interest. The plaintiffs, 
thereafter, instituted the present suit out of 

rv..;r declaration of 

‘ f recovery of possession 

of jrds share of the suit land. The third 
son of Giridhari was impleaded in the 

Nos f snH q defendants 

tiie eons of Bishu, defend- 

^ Kanai and defend- 

f *^*^® purchasers of 

The suit has been decreed by the Courts 
below though upon different grounds The 
learned Munsif held that the tenancy creat¬ 
ed by the document of the 24th May i884 
was a permanent tenure which was trans- 
ferahle and that therefore, the decree ob¬ 
tained by defendant No. 1 against the sons 
of Bishu and Kanai and the sale held in 
pursuance of that decree were not binding 
on the plaintiffs. On appeal the learned 
District Judge held that the tenure was 
not a permanen one but it was transferable 

bound by the decree and the sale to which 
I have referred. The defendant No 1 haa 
thereupon preferred this appeal ' 

Three grounds have been msed on kn 
half of the defendant No. 1 in fhis appelt 
The first ground is to the effect that ^^non 
a proper construction of the kahvll.y f 

k have been 

held that the interest created tharehir 
not a tenure but a raiyati holSj ^The 
kabuhyat in question has been Dlacnf k.f 

us and the termsof the document hate£n 

that having regard to cerJtn prfe.^S 
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the document to which I shall presently 
refer, it was the intention of the parties 
that an occupancy raiyr/ti holding aad not 

a tenure was to bo created thereby. The 
document recited that it was a 5a rusari 
kahulijiat, and Kalu, the executant of the 
document, is described therein as being a 
person whose occupation was cultivation. 
The document further provided that if any 
patit land in addition to the land which 
had already been brought under cultiva¬ 
tion was cultivated, rent would have to be 
paid therefor separately. It went on to 
state that, if any market, /tat, etc., were es¬ 
tablished on the land, the landlord would 
be entitled to make settlements about them 
separately, and if any portion of the land 
was acquired for public purposes the land¬ 
lord would get the price therefor. It fur¬ 
ther provided that the tenant would enjoy 
the fruits of the trees on the land paying 
falkar and would be liable to pay further 
compensation if he did damage to the trees, 
etc. It further stated that, if the entire 
rent for any particular years was not paid 
by the end of Ijae year and at the time 
of the Chaitra kist^ the landlord would be 
entitled to make a fresh settlement of the 
jama. It stated also that the tenancy that 
was created was to be heritable. No period 
was fixed for the lease and the amount of 
rent fixed was, as I have stated, R8.74 for 160 
highas and it was stipulated that, when 
fresh land would be cultivated, assessment 
of rent would be made in respect of the 
same. Some of the clauses contained in 
this document, no doubt, are clauses which 
would be more consistent with the creation 
of a raiyati interest than with the creation 
of a tenure; for instance, the clause relating 
to the payment of falkar^ the clause relat¬ 
ing to the compensation for lands to be 
acquired for public purposes and so on. 
But it is not unusual to find such clauses 
even in documents which are expressly 
executed for the purpose of creating the 
interest of u tenure-holder. The document 
purported to create a tenancy in respect of 
275 bighas of land. That itself raises a 
presumption that the interest created was 
that of a tenure-holder and that presump¬ 
tion continues until it is rebutted by evi¬ 
dence to the contrary. The learned Dis¬ 
trict Judge has referred to certain other 
iacts and circumstances in his judgment 
and upon which he has relied for coming to 
the conclusion that the interest created 
VA8 that of a tenure-holder and not of a 


raiyat. These facts are that Kalu himself": 
held a few highos out of 275 bighas of land^ 

and the rest was in the possession of other. 

tenants. He has referred to a number of 
documents from which he has inferred that 
Kalu had tenants under him with regard to 
a portion of this land. He has referred^ to 
certain rent-decrees obtained by Kalu 
against his under-tenants. Pie has referred 
also to the fact that Bishu and Kanai used 
to live at a distance of 14 or 16 miles from 
the place where the lands are situate and 
that, therefore, they could not have them¬ 
selves cultivated the land. The document 
apart from the atlending circumstances 
may perhaps be equally consistent with the; 
theory that an occupancy holding was being 
created unless reliance was placed upon 
the presumption which arises by reason of 
the area being 275 highas. Bui these cir¬ 
cumstances to which the learned Judgo 
has referred may legitimately be referred 
to for the purpose of arriving at a definite' 
conclusion, and I am of opinion that, the 
learned Judge upon a consideration of all 
these facts and circumstances was right in 
holding that the interest created was that 
of a tenure-holder and not that of a raiyat. 
The appellant contends in the first place 
that, the fact that, notwithstanding the 
transfer, suits for realization of rent were 
being instituted against the original ten¬ 
ants Bishu and Kanai who bad been recog¬ 
nized by him, and the fact that, in the 


record the name of the appellant was en¬ 
tered as the holder of these lands, should 
be taken into consideration and from these 
facts it should be held that the presump¬ 
tion which arises under s. 5 of the Bengw 
Tenancy Act has been rebutted. It should 
be remembered, however, that according 
to the plaintiffs’ case the entry was made 
without any notice to them and the fe^* 
that the transfer was not recognized by 
the defendant cannot be taken to be a fact 
in his favour in the present suit. 

The second contention urged on behali 
of the appellant is that if the tenure waft 
not a permanent one then the onus is on 
the plaintiffs to prove that it was transfer¬ 
able. In support of this contention re¬ 
ference has been made in the first place to 
the provisions of s. II of the Bengal Tenancy 
Act, which states that every permanent 
tenure shall subject to the provisions ^ 
this Act be capable of being transferred 
and bequeathed in the same manner and to 
the same extent as other immoveable 
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perty. The appellant's argument is that 
because there is no provision in the Bengal 
_ Act to the effect that a non-per¬ 

manent tenure would be transferable, 
■whereas there is a clear provision that a 

permanent tenure is transferable it should 

be held that the person who alleges that 
a non permanent tenure is transferable 
must prove it; and in support of this con¬ 
tention reliance has also been placed upon 
a passage to be found in the judgment 
of this Court in the case of Hiramoti Dassya 
V. Annoda Prosid Ghosh (1), The passage 
runs thus; "It is noticeable that s. 11 of 
the Bengal Tenancy Act enacts that every 
permanent tenure shall, subject to the pro¬ 
visions of the Act, be capable of being 
transferred : Nothing, however, is said 
about non-permanent tenures. If it had 
been also intended to make them trans¬ 
ferable we might have expected the Legis¬ 
lature, to have said so." The case in Hira¬ 
moti Dassya v. Annoda Prasad Ghosh (1) was 
a case in which the question arose as to 
the transferability or otherwise of anon- 
permanent tenure which had been created 
before the passing of the Transfer of Pro¬ 
perty Act. The learned Judges firstof all 
held that the tenancy having been created 
before the Transfer of Property Act came 
into operation, the said Act was not appli- 
.cable to the case, and thereafter they made 
the observations to which I have referred. 
These observations are in the nature of an 
obiter dictum and with great respect to 
the learned Judges who made them 
lam of opinion that even if they are 
correct they cannot be said to apply to a 
case like the present where admittedly 
upon the pleadings of the parties the 
-tenancy was created after the passing of 
.-the Transfer of Property Act and before 
.the Bengal Tenancy Act came into opera- 
:^ion. In the present case it should be 
remembered that the tenancy Was created 
by a kabuliyat oiilie 2ith May, 1884. An 
attempt was made here on behalf of the 
appellant to.show that the tenancy existed 
from before 1882. But that was not the 
^position that was taken :by him in any of 
-the Courts below, and I am of opinion that 
be.should not be allowed to take up that 
;po.sition at so late a stage of the case. If 
thp tenancy was created after the Transfer 
;0{ Property Act came into operation and 
before the Bengal Tenancy Act came intd 

U) 1 0, L. J. /I33, 
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existence, then under s. 6 of the Transfer of 
Property Act the tenancy would be transfer¬ 
able if in point of fact there is no provision 
either in that Act or in any other Act 
restrictingthe transfer thereof. Section 117 
of the Transfer of Property Act provides 

‘^^^^Teration of the Chapter in 
which that section occurs does not extend to 
leases for agricultural purposes. Section G of 
the Transfer of Property Act lays down that 
property of any kind may be transferred 
except as otherwise provided by that Act 
or by any other law for the time being in 
force,^ and cl. (i) of that section says 
that nothing in this section shall be 
deemed to authorize a tenant having un¬ 
transferable right of occupancy, the farmer 
of an estate in respect of which default has 
been niade in paying revenue, or the lessee 
of an estate under the management of a 
Ooiirt of Wards to assign his interest as 

or lessee." It is clear 
from tins that unless there is some special 
provision in the Bengal Tenancy Act or in 
some other Act which prohibits the transfer 
of a non-permanent tenure the general provi-* 
Sions contained ins. 6 as to the transferability 
of tenures will hold good. In the present 
case I am of opinion that it having been, 
found that the interest created by the docu¬ 
ment of 1884 was a hon-permanent tenure, 
the said tenancy is a transferable one. 

. I 

The next argument of the appellant is 
to the effect that as the plaintiffs had allowed 
themselves to be represented in the sherista 
of defendant No. 1 through Bishu and 
Kanai, it was not open to them to allege 
that they are not bound bv the decree and 
the sale to which I have referred. Reliance 
has been placed in support of this argument 
upon the principle contained in s. 41 of the 
Transfer of Property Act. That principle, 

however, relates to-ft ease where one stands 

by and acquiesces in something that is 
being done by another, and if in consequ¬ 
ence of such acquiescence some injury is 
caused to some third party, it us' .provided 
by that aection that it is not open to the 
person so acquiescing to say that what was 
done by that other person was not authoriz¬ 
ed by him. Reference has -been made to 

certain decisions of this Court as support¬ 
ing this contention of the appellant. Tha 
case which is most relied upon for the 

purposes of this contention is that of AU 
Mahamud v. Aftabuddin Bhuya (2). H 

(2) 34 Ind. Cas, 251; 20 C. W, 355, 
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■will be seen that in that case there was a 
finding by the Subordinate Judge to the 
effect that a certain tenant and his heir had 
‘ allowed" another person to represent them 
as tenants in the sherista of the landlord. 
In the present case it cannot be said for 
a moment that the plaintiff or Giridharithe 
transferee ever allowed their vendors to repre¬ 
sent them in the sherista of the landlord. 
Suits for rent were being instituted against 
the said vendors in spite of the fact of the 
said transfer and decretal amounts were 
being deposited by the transferee when the 
decrees were obtained. There is no ques¬ 
tion of acquiescence or of allowing some¬ 
body else to represent the transferee in 
the sherista of the landlord in the present 
ci.se As has been observed in a decision 
of this Court in the case of Chamatkarini 
Dasi V. Triguna Nath Sardar (3) the ques¬ 
tion whether there has been such represen¬ 
tation or not is a question of fact, and the 
mere fact that the transferee refrained 
from instituting a suit for a declaration to 
gat his name recorded in the defendants’ 
sherista which seems to be the only course 
left to the transferee to adopt in the cir¬ 
cumstances of this case cannot be taken as 
an acquiescence on his part or allowing of 
the transferors to represent him in the 
landlord’s sherista, I am, therefore, of 
opinion that the principle to which refer¬ 
ence has been made in connection with this 
contention has no application to the facts of 
this case. 

These are all the contentions that have 
been urged on behalf of the appellant. As 
they fail the appeal must be dismissed with 
costs. 

Greaves, J.— I agree. 

L. Appeal dismissed. 

(3) 19 Ini. Cas. 989; 17 C. W. N. 833. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 398 of 1924. 

October 25,1926. 

Present: —Mr. Justice Waller. 
VAYSA RAYAK— Plaintiff—Appellant 

versus 

8 UBBARAYAR and others — Defendants 

—Respondents. 

CiriZ procedure Code (Act V of 2908), s. lOO-^Second 

appeal —Omwioa to notice material circumstances _ 

Misdirection dn important point — Interference^Bt^ 
mctnd^ 


here an Appellate Court has failed to notice 
material circumstances and the evidence in the case 
and has misdirected itself on an important point, the 
High Court can interfere in the second appeal and 
direct the case to be re-heard. 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Ramnad at Madure, in A. S. No. 152 of ly21, 
preferred against that of the Court of 
the Principal District Munsif, Srivalli- 
puttur, in O. 8. No. 814 of 1919. 

Mr. C. S. Venkatachari, for the Appellant. 

Mr. Watrap S, Subramania lyer^ for the 
Respondents. 

JUDGMENT. —The question in this 
case is whether the property in suit belong¬ 
ed to the plaintiff, in whose name the sale- 
deed stood, or whether it bad been pur¬ 
chased by the defendant’s father benami 
in the name of the plaintiff. The District 
Slunsif found against the theory of benami. 
Ihe Subordinate Judge in a highly 
unsatisfactory judgment reversed this 
decision. I think that the appeal should be 
re-heaid. The District Munsif in para. 14 of 
his judgment summed up all the salient 
features of the case. Hardly a single 
point that he made in favour of the 
plaintiff has been noticed or met by the 
Subordinate Judge. In a matter of this 
kind the question of motive is Important* 
Two motives were set ud on behalf of the 
defendants. The District Munsif had 
pointed out quite correctly that they were 
absurd. The Subordinate Judge has not 
touched on the question of motive at all. The 
District Munsif pointed out that it had not 

been proved that defendant’s father provid¬ 
ed the money. That was correct, and it 
was for the defendants to show that it was 

BO paid. As I understand the Subordinate 

Judge, he thought that it was for the plaint¬ 
iff to show that he had funds in the hands 
of the defendant’s father. The evidence 
was that he had —vide Ex. I V-a and it was 
clearly for the defendants to show that the 
money referred to in Ex. IV-a belonged 
to their father and to explain why, if i* 
did not belong to the plaintiff, a mislead¬ 
ing entry was made in the accounts. The 
Subordinate Judge has omitted to notice 
material circumstances and the evidence 
in the case and has misdirected himself 
on the last point above referred to. I set 
aside his judgment and remand the appew 
for disposal according to law. Costs to be 
costs in the re-hearing. 

V. N. v. Order set aside. 
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RANGOON HIGH COURT. 

First Civjl Api'eal No. 133 of 1926. 

September 8, 1926. 

■ -Preseni; Justice Sir Benjamin Herbert 

Heald» Kt.. and Mr. Justice Chari. 

ENG BAN HWAT & Co.— Plmntiffs^ 

Appellants 

versus 

LATIFFHAZISHARIFF HAJEENOOR 

MAHOMED —Defendant—Rkspondent. 

■ Contract Act (IX of 1S72\ s. lOr—Rigkt of resale 
^Passing of property—Contract denied from beginning 
— Damages. 

The right of re-sale may be the result either of a 
statutory provision or of agreement between the par¬ 
ties. The statutory riglit conferred by s. 107 of the 
Contract Act can only be exercised if the propert.v in 
the goods has passed to the buyer, [p. 307, col. *2.j 

Buldeo Doss v. Howe (1), followed. 

Where a contract for sale of goods is repudiated 
by a party before the property in the goods sold has 
passed to the buyer, right of re-sale cannot be invoked 
by the other party and the measure of damages 
claimable is the difference between the market rate 
and the agreed rate. [p. 307, col. 2; p. 30S, col. 1.] 

First appeal against the decree of ilie 
Original Side. High Court, Rangoon,in Civil 
Regular No. 30J of 1925. 

Mr. S. N. Sen, for the Appellants. 

JUDGMENT.— In the suit out of 

which this appeal arises the plaintiff sued 
to recover a sum of Rs. 3,308 being differ¬ 
ence between the contract price of 2,000 
bags of boiled “Milcher” rice which the 
defendant had agreed to buy from the 
plaintiff and price fetched by the sale of 
the rice which, according to the plaintiff, 
was sold by public auction at the defendant’s 
risk. The defendant denied the contract 
aod claimed that he instructed his broker 
to buy 200 tons of boiled “Milcher” rice 
of^ thi Prawn mark of Eng Hong Bee’s 
mill and not the plaintiff’s rice which is 
known in the market as “MilcheF* rice of 
the “fish” mark. 

- The learned Judge of the Original Side 
held that the contract was entered into as 
claimed by the plaintiff and found on 
that point against the defendant but as 
regards the question of damage the learned 
Judge was of opinion that as there was a 
demand for boiled rice in the month of 
May during which, according to the con- 
tract, the rice ought to have been deliver¬ 
ed, to the defendant and as it was the duty 
of the plaintiff to minimise damages as 
much as possible the plaintiff ought not to 
have sold ths rice which he had milled by 
public auction. He held, therefore, that 
the plaintiff was only entitled to damages 

QA the basis of the difference between the 
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market price, in the month of Mav and (lie 
contract price. He held that dilference 
to be Rs. l '-8 per 100 baskets and gave 

e plaintiff on that basis, a decree for 

defendant has not ap.oealed 

but the plaintiff appeals to this Court against 

this decree and claims that he is entitled 

to the sum of Rs. 3.308 as claimed in the 
plaint. 

The right of resale may be the result 
eitner of a statutory provision or ofa^^ree- 
ment between the parties. The statutorv 
provision 13 contained in s. 107 of the 
Indian Contract Act and it is clear from the 
terms of that section that it can only be 
exercised if the pronerty in the goods has 
passsd to the buyer, f Buldeo Doss v Iiowe(l)l 
Tae learned Advocate for the appellant 
argues that m this case the property in 
tUe rice had passed to the buyer 'We 
however, do not think so. Neither s. 83 
nors. 8i of the Contract Act is applicable 
because before the plaintiff started millin<r 
he tendered a milling notice which the 
defendant refused to accept. On the 23rd 
of May, 19-5, the plaintiff’s Advocate sent 
a notice to the defendant’s saying that in 
spue of the tendering of the milling notice 
the defendent had not sent gunnies for 
the boiled rice, and enquiring whether the 
defendant intended to take delivery of the 
nee. It would seem, therefore, that there 
had been no appropriation of the goods by 
the seller. The property in the goods not 
havmg passed, there was no lien on the 
goods in favour of the seller which would 
enable him to re-sell the rice in accordance 
with the provisions'of s. 107 of the Contract 
Act. As regards the contract itself, in the 
bought and sold notes there are two clauses 
which are relevant. Clause II provides 
that if the buyer fails to appear to take 
delivery ex hopper the sellers have the 
option of cancelling the contract and claim- 
1 ^ from the buyer the difference between 
the contract and market price on the dav 
the nee was to have been milled’ As the 

defendant repudiated the contract from the 
very beginning that was the obvious 
remedy of the plaintiff. The succeeding 

clause, however, provides that the sellers 
have the option of disposing of the rice bv 

private or public sale for buyer’s account 

should they fail "either to deposit marS 
as above withm two days of the presenta¬ 
tion of the bill." This clause must be read 

3 Tad, Deo, 
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■with the previous clause and, incur opinion, 
it gives a right of re-sale only when the 
buyer, having agreed to milling of the rice 
on his behalf, fails after the rice had been 
milled to pay its price within two days 
of the presentation of the bill. We are 
of opinion that the conclusion arrived at 
by the learned Judge that the plaintiff is 
entitled only to damages calculated on the 
difference between the contract price and 
the market price is correct. 

The other findings have not been chal¬ 
lenged and we, therefore, dismiss this 
appeal under O. XLT, r. 11 of the Civil Pro** 
ceedure Code. 

R. L. Appeal dismissed. 

A. N. A. 


OUDH CHIEF COURT, 

Execution of Decuee Appeal No. 53 

cF 192o. 

February 4, 1927. 

Present: —Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice -Raza. 

RAM LAL—Decree-Holder—A pPiiLLANT- 

versus 

UDIT NARAIN SINGH— Judgment- 
Debtor—Respondent. 

Liimitation Act {IX. of WOSy Sch. I, Art. lS2, cl. («51 

~^Orat ajyplication for execution—Prayer for issue of 
warrant of attachment of property—Step-in-aid of 
execution—Application not strictly necessary, whether 
in accordance with law—Meaning of ..-IrL IS'J, cl. (5). 

An oral application by a decree-holder to the 
executing Court that-a warrant of attachment should 
issue against the property of the judgment-debtor 
is ail application made in accordance with law to 
the proper Court to take a step in aid of execution, 
and fulfils the conditions laid down in Art. 182, cl.iS) 
of the First Schedule of the Limitation Act.' In con¬ 
sidering the meaning of the 5th clause of Art. 182 
a Court should look very closely at the words used 
in the clause and should be loath to look at anything 
else. (p. 308, col. 2 ] 

An appUcatian which is not strictly necessary may 
still be an application in accordance with law within 
the meaning of ArU 182 of the Limitation Act. [p. 309, 
col. 1.]'. 

Appeal against the decree of the First 
Subordinate Judge, Bahraich, in Civil Mis-* 
cellanepus Appeal No. 5 of 1926,4ated the 
24th August, 192d, confirming that of the 
Muneif, Qaiserganj at Bahraich, dated the 
13th May, 1926, 

Mr. 5. N. Rai/j for the Appellant. 

Mr. Radha fsTrishna, for the Respondeat, i 

JUDGMENT* —It is necessary to state 
the following facta only in o^er to explaia 
the question, before the Court, in this appeal, 
Lai had obtained a decree for posses¬ 


sion- 'of immoveable property," costs and 
damages against Maheeh. Bakhsh fciiligh* 
He obtained possession over the immove¬ 
able property. Mahesh Bakhsh-Singh died. 
On the i6th March 'ib'^2, Ram Lai applied 
to the Court in charge of executing tlio 
decree to substitute ■ •the names of Ldit 
Narain and Sat uhandi Singh, sons of 
Mahesh Bakhsh Singh, as judgment-debtord, 
and to attach and bring to sale certain pro¬ 
perty of Mahesh Bakhsh Singh in tbeir 
possession in satisfaction of the amount due 
for damages and costs. Notices were issued 
to Udit Narain Singh and Sat Chandi 
Singh, but no orders were passed upon the 
application. On the 8lh August, li^25, the 
names of Udit Narain Singh and Sat 
Chandi Singh were brought upon the record 
as judgment-debtors in place of the narno 
of Mahesh Bakhsh Singh, but no further 
order was passed. The decree-holder thea 
put in an oral application that a warrant of 
attachment should issue against the prO' 
perly. If this application be considered 
as an application made in accordance with 

law to the proper Court to take a step-in" 
aid of execution the present application to 
execute the decree is not time-barred hue 
if this application be not considered such 
an application the prresent application ; 
time-barred. In order to decide the 
it is necessary to consider whether the' 
application fulfils the conditions laid down 
in Art. 182, cl. (5) of the'First Schedule of 
Act IX of 1908. It was an oral applicatiW 
but it was clearly an application in accord" 
ance with law. It waemade to the proper 
Court! It asked the Court to do: what if 
had not done already, that is tos^y, toifesno 
a warrant of attachment and sale of certain 
property in order that the decret^ 
might be satisfied from the: sale-proceea®' 
It thus asked the Court to aid 
holder in executing his decree, and it asked 
the Court to do this in a particular 
taking a certain step.' The Courts below 
have, however,: held that -this application 
does not fall within these conditioiis: sn® 

they have dismissed the presentapplication 

as time‘barred» In our opinion in consid^'' 

ing the meaning of the 5th clause of 
182 a Gourbfihould look very ciosely w tn 

wordB used in the clause and .shomd d 
loath.to look at anything else, W^sec» 
justificktioh for saying that an applicatiw 
which need not necessarily have beeninaaj 
is not an application- in accord^® ^ 
law, or for impoaizrg wnditions^ wiucn w 
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Statute has not imposed. • In our opinion it 
.cannot be suggested that this application 

accordance with law. 
■VVe do not even find thatit was an unneces¬ 
sary application. There is, ho wever, nothing 
>n the section which would justify the con- 
plnsion that an application which, is not 
strictly necessary is, an application which 
18 not in accordance with law. We, theroT 
f^e, consider that this application fulfilled 
the necessary conditions..; and in these 
circumstances the present application was 
within time. We, therefore, allow this 
appeal and hpld that the application.of the 
7th August, 1925, for execution was within 
time. The judgment-debtors will pay their 

own costs and those of the. decree-holder in 
alL.Courts. 

Appeal allowed. 


Q. H. 

A. N. A. 


t) 


CALCUTTA HIGH COURT. 


» . 


.'Appeal PapM O/iiGiNAL Deqreb No. 91 
: . OF 1925. 

July 23, 1926. 

. Present:—U t. Justice B. B. Ghose and 

Mr. Justice Cammiade. ‘ 

_-Sy^d M4HOMED MALIHA and others 
_ .—Defendants—Appellants 

yersus 

C/ioiiid/iwr?/MAHOMED ISMAIL 
. KHAN AND oTHERtj—P laintiffs— 

Respo'ndfnts. 

Civil Pro^.edurt Code. {Act V of 1908), ss. .96, iol, 
1<52, 0.' X.ljV 11, r. l—’Deci'ec—'Amendment of decree' in 
accordance with judQTtient—Pi'ocedure.-'Aritkmeticat 
or qlerioal etror, how to be. judged and corrected--^ 
fCxtrinsic evidence, admissibility of—Legal practi¬ 
tioners—Professional ettiguetU -Pleader's appearance 
as Counsel after acting as Commissioner. 

A decree which has been dnnvn up in accordance 
with the judgment, unless the judgment is amended 
or set aside, cannot be amended or set aside by an 
indirect attack, [p. 313, col. 2.] 

Only arithmetical or clerical errors in the judg¬ 
ment can be corrected under s. 151 or s. 152 of the 
Civil Procedure Code. Any other error can be set 
right either by way of appeal or review, fp. 313. 
cqI. X.] 

In order to consider whether there is any arith- 
rhetical or clerical error in the judgment, apart from 
what is contained in .the judgment itself no other 
avidonoe should be taken as to the matter on which 
the Court based its judgment, [p 311, col. 2.] 

A pleader who has acted as a Commissioner in a 
Cftse should not accept a brief from a party at a sub- 
Betiueht stage of the same suit. [p. 311, cols. 1 & 2.] 

.lAppoftl againsfc the decree of the Sub- 

OjirdiDate Judge, First Courf, Bakarguoj, 

June, i9?3. 
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_ Dr. Sa,rat Chandra Basak, Babus Mukund 
Behary Mullick aud Dhivendra Krisluvi Roy 
for the Appellants. 

\T^L* Nath Mitter^ Babus Surendra 

Abinash Chandra Guha and 
Bhupendra Nath Das^ for the Respondents. 

appeal by 

the defendants and it arises out of a suit 
partition. The judgment in the trial 
Lourt was delivered on June 27, 1916. The 
defendants had no ground of complaint 
against the decree which was drawn up in 
accprdance with it. Their grievance is 
against the decree which was prepared by 
amending the decree as originally made on 
March 24, 1925. The circumstances which 
gave rise to the appeal are somewhat novel 
in our,experience. 

Tkece is no dispute as regards the shares 
of the parties. The plaintiff is entitled to 
two-thirds share and the defendants are 
entitled to one-third share of the property. 

Two.Commissioners were appointed to effect 

a. partition. Each of them appeared, pre¬ 
vious to their being appointed as Commis- 

sipoers., as Pleader for one of the parties. 
These Commissioners made a report and 
after making elaborate enquiry they made 
a division of the properties in dispute. 
Iheir final report is dated the 17th June, 
lOlG. The properties consisted of superior 
rights- in certain mouzas and also tenures 
comprised within those mouzas and the 
joint properties were placed by the Com¬ 
missioners in five schedules. A, B and 0 
consisted of the superior interest in the 
Tnahals. Schedule A was left joint by con¬ 
sent of parties. Schedule B was allotted 
to the plaintiff and schedule C to the de¬ 
fendants. Schedules D and E consist¬ 
ed of tenures. Schedule D was allotted 
to the plaintiff and it was arranged by 
consent of parties that plaintiff would 
grant a lease of the tenures to the 
defendants. Schedule E was allotted 
to the defendants and it was similarly 
arranged by consent of parties that the 
defendants would execute a lease in favour 
of the plaintiff for , those properties. The 
scheme prepared by the Commissioners has 
been stated in detail at page 30 of the 

paper-book in the Commissioners’report. 

^ The question that will arise for our deci¬ 
sion in this appeal is with reference to the 
rent thatis payable by one party to the other 
with reference to the lands in schedules D 
and E. . What was done by the Commission¬ 
ers ww,that they set off the rent payable 
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by the plaintiS to the defendant and they 
directed that the excess of the rent payable 
by the defendant to the plaintiff should be 
the only amount which the defendant should 
pay to the plaintiff. They Gxed the amount 
at Rs. 413-11-4 after taking into account 
the rents payable on account of various 
items by the plaintiff to the defendants and 
by the defendants to the plaintiff and set¬ 
ting one off against the other. The matter 
then came before the Subordinate Judge 
who by his judgment, dated the 27th June, 
1916, modified the report of the Commis¬ 
sioners as regards the amount of rent pay¬ 
able by the defendants to the plaintiff. 
The Subordinate Judge made certain cal¬ 
culations and came to the conclusion that 
the rent payable by the defendants to the 
plaintiff should be Rs. 129-2*0 in one kist 
in the month of Falgoon. With this varia¬ 
tion he affrmed the report of the Commis¬ 
sioners and directed that final decree should 
be prepared according to his judgment— 
the report and the maps of the Commis¬ 
sioners were to be made part of the decree. 
A decree was drawn up in accordance with 
the direction of the Subordinate Judge and 
it was signed by the Subordinate Judge on 
the Slst July, 1916. We are informed that 
from that date the defendants went on 
paying the rent fixed by the Subordinate 
Judge at therateof Rs.129-2 Oto the plaint¬ 
iff. Then about 3^ years subsequent to 
the judgment of the Subordinate Judge on 
the 19th January, 1920, the plaintiff put in 
an application for amendment of the decree 
purporting to make the application under 
88, 151 and 152 of the Civil Procedure Code. 
The Subordinate Judge then in office 
thereupon called for a report from his 
clerk who was in charge of the duty of 
preparing decrees. The clerk made two 
reports stating that the Commissioners had 
made certain errors, and that is the matter 
which we shall have to consider. In the 
opinion of the clerk the error that the Com¬ 
missioners had made in their report, which 
had subsequently been acted upon by the 
Subordinate Judge in his judgment, was 
that they had put down the rent realizable 
with regard to certain properties according 
to the Record of Rights prepared with 
regard to those properties But in setting 
down the rent realizable for those properties 
they had made a mistake. The plea of the 
defendants was that the Commissioners did 
not set down the rent according to what 
was recorded in the Record of Rights. Their 


plea was that the plaintiff himself had 
submitted to the Commissioners a khatiaii 
showing what were the actual realizations 
of the different mahals and of various other 
properties in question and the Commis¬ 
sioners bad either adopted the rents as 
given in those khatians or they came to 
their own conclusion as to the rents which 
should be considered payable with regard 
to certain properties. This last has refer¬ 
ence to the question as to the amount of 
rent payable for lands for which rent in 
kind is actually realized. The Subordinate 
Judge who, it may be stated in passing, 
was a different Subordinate Judge from 
the Subordinate Judge who passed judg¬ 
ment in the case, held that the Commis¬ 
sioners were the agents of the Court and 
that he had the power to correct those 
mistakes. He came to the conclusion that 
there were the mistakes as pointed out by 
the clerk whom he asked to make a report. 
Apparently, the clerk prepared his report 
from the schedule attached to the 
filed by the plaintiff for amendment of tne 
decree because in one instance we find that 
a certain error appeared in the same 
in the petition as in the report of tn 
clerk. However that may be, the 

was made by the Subordinate Judge tna 
the decree should be amended as repor ¬ 
ed by the clerk. The report of the clerK 
in the first instance was that the amoun 
which the Subordinate Judge had 
to be payable as rent by the defendao 
to the plaintiff should be increased no 
Rs. 12y-2 0 to Rs. 346-13-6. Then the 
clerk made a further report and i 
that report he stated that the * 

should be increased further and in ^ 
of Rs. 129-2-0 as decreed by 
ordinate Judge the amount should 
Rs. 372. From this order of the Subordi¬ 
nate Judge accepting the report of 
clerk the defendants moved this V;® 
and some of our difficulties have b 
caused by the attitude the 
at the hearing of the Rule in 

One should have thought that the defe 

ants might have taken the plea that 
judgment of the Subordinate Judge 
not based upon any arithmetical or » 

error, and the decree was in accordant 
with the judgment. If ^bere was / 
mistake in the judgment it could only 
amended by way of review or apP * 
But unfortunately, it seems, for cer 
nnexplained reason^ that was not tno 
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wag taken on behalf of the 
defendants. It seems, on the other hand, 
their case also was that there had 
been some errors in calculating the price 
of paddy and rice agreed upon by the 
parties. But it is apparent that the con¬ 
tention of the defendants was that the 
Commissioners proceeded upon the khatian 
and that of the plaintiff was that they 
did so upon the Settlement Record. The 
order of this Court was, as we understand 
it, that if there was any clerical error in 
the decree that might be amended and if 
it was more than a clerical error that was 
not a question of amendment of the decree. 
Whatever that may be, by the ordering 
portion of the judgment the case was sent 
down to the lower Court for the purpose 
of considering whether the report of the 
Commissioners and the partition proceed¬ 
ings were based upon the Settlement 
Record, or upon the khatian agreed to be¬ 
tween the parties and then to dispose of 
the application according to law. The 
case went back accordingly to the lower 
Court and the matter was heard by a Third 
Subordinate Judge, Mr. Rajendra Lai 
Sadhu, and judgment delivered on the 
22nd Februar}^, 1922. It must be here 
stated that no amendment of the decree 
was actually made under the previous 
order of the Subordinate Judge dated the 
bth of December, 1920. Before the Third 
Subordinate Judge oral evidence was ad¬ 
duced by both parties as to how the Com¬ 
missioners proceeded to make their report 
whether basing it upon the Record of 
Rights or upon the khatian as presented 
before them by the plaintiff. The Subordi¬ 
nate Judge says that it was not safe to de¬ 
cide the question on the oral evidence, but 
there were materials on the record to come to 
a correct conclusion. Here it must be stated 
that one of the Commissioners who was 
originally a Pleader for the plaintiff was 
dead at the time. The other Commissioner 
who was a Pleader for the defendants was 
alive and the regrettable thing is this, that 
he considered that it was not inconsistent 
with his position which he took as a Com¬ 
missioner to appear for the defendants as 
a Pleader at the hearing of the matter before 
the Subordinate Judge. If evidence was 
admissible at all as regards the procedure 
adopted by the Commissioners he would be 
a witness and the best witness with regard 
^ the matter. But most unfortunately the 
Pleader did not realize hie position that he 
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had acted in the matter in a g'ua^^judicial 
character, and he could not properly act as 
an Advocate in the case. But, however, it 
seems that the Subordinate Judge himself 
did not point out the impropriety of the 
conduct of the Pleader and he allowed him 
to appear as a Pleader in the case, and that 
gentleman pointed out to the Subordinate 
Judge that long before the hearingin oneof 
the reports by the two Commissioners they 
had stated that they did not remember a 
certain matter as to what procedure they had 
adopted, and it was not likely that he would 
remember anything as to what was done in 
19l6, at the time when the matter was 

taken up before the Subordinate Judge in 
1922. The learned Advocate for the appel¬ 
lants asked us to call that gentleman as 
a witness before us; even if we were inclin¬ 
ed to do so it would be useless, as what he 
did not remember in 1922, he could not 
possibly remember in 1926, and it would 
not be reasonable to ask him to remember 
things which happened ten years ago. 
That, however, is not a matter we need 
consider now. 

The next thing is that the Subordinate 
Judge on certain grounds held that the 
Commissioners proceeded upon the Record 
of Rights. The first observation that we 
must make with regard to the procedure 
adopted in this case is that we cannot ap¬ 
prove of the procedure that evidence should 
be taken as regards the question as to the 
matter on which a Court of Law based its 
judgment in order to consider whether there 
is any arithmetical or clerical error in 
the judgment, apart from what is contained 
in the judgment itself. Here it must be 
stated that it does not appear either in the 
report of the Commissioners or in the judg¬ 
ment of the Subordinate Judge of June 
1916, that the rent-roll was given in 
accordance with what was recorded in the 
Record of Rights. It is contended by 
the appellants that Mr. Sadhu was in 
error in holding that the Commissioners 
took the rents from the Record of Rights 
The Subordinate Judge at page 385 of his 
judgment takes one item, No. 426, and says 
that the rent according to the khatian 
(Ex. A-15) was given at Rs. 176-9-4 But 
according to Ex. A (19) the total rent of that 
item is Rs. 160-14 which is in accordance 
with the Record of Rights and the Commis¬ 
sioners took that amount from the record. 

It is argued by the learned Advocate for 
the appellants that the Subordinate Judge 
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is. in error in coming to his corichision on 
that basis. It is pointed out to us that in 
Ex. A (15) at pages 17 to 20 of the second 
part of the paper-book, in the remarks, 
column it was stated that the tenure lies 
within five villages, Sathikhola, Guakhola, 
^ajhgram, Paschim Cheramuddi and Goal- 
khati. The rent according to khatian is 
Rs. 176-9-4 and according to the Record of 
Rights (given in column 6 of the paper) 
Rs. 160-15-0. At page 30 of same book in 
Ex. A (19) the rent is shown as distributed 
in difierent items in different villages, 
that is, Kalidasia, Sathikhola, Majhgram, 
Guakhola and Paschim Cheramuddi. 
Adding the items the total rent amounts to 
Rs. 160-14-10. In the remarks’ column it 
is stated that this property lies within 
Mouza Cheramuddi, Goalkathi and others. 
Goalkathi, it will be remembered, is also 
mentioned in Ex. A (15). In Ex. A (19) rent 
payable for part of the tenure with regard 
to Moixza Goalkhati has not been taken 
into account because that monza was 
allotted to the defendants. It cannot, there¬ 
fore, be said that in dealing with the tenure 
No. 426 the Commissioners took into account 
tiie rent as given in the Record of Rights 
and not as given in the khatian. It has 
also been shown to ns by taking another 
item from Ex. A (17). No, 435, that the 
Commissioners did not take into account 
the rent as given in the Record of Rights. 
At page 17 of Part II of the paper book, the 
rent of that property according to the 
khatian was taken as Rs. 54-6-0. Accord¬ 
ing to the Record of Rights it was Rs. 44-6-9 
apd it will be seen by reference to page 54 
of the same part that the rent was shown 
in the last column to be Rs. 54 8 6, that is 
the amount as was stated in the khatian ; 
and this figure was taken as the figure for 
the rent which was to be divided, in pro¬ 
portion as will be seen by reference to 
pages 30 and 34 of Part II of the paper- 
book and to page 52 of Part I. We accept 
the contention of the appellants as correct. 

The Subordinate Judge has next stated 
that from the report it appears that the 
Commissioners referred to the dags and 
areas, of the Settlement Records. That is 
np doubt true. But that does not establish 
that the rent -was also taken from the 
Settlement Record. It seems to us to be 
reasonable that when the plaintiff himself 
prepared and produced certain papers 
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properties and also showing what was 
the rent recorded in the Settlement Records 
he wanted the Commissioners to proceed 
upon the basis that what was actually 
realized from each of the properties should 
be taken into account in making the part^ 
tion. This is an aspect of the case which 
has not at alT been considered by the 
Subordinate Judge. It passes our com¬ 
prehension as to why this paper was pre¬ 
pared by the plaintiff showing the actual 
jama^ what was unrealized, then showing 
in another column what was the rent 
recorded in the Record of Rights and again 
showing what was the actual realization 
and so forth if there was no desire of its 
being acted upon. We have no doubt 
whatsoever that the Commissioners proceed¬ 
ed to make the partition with reference to 
the actual amounis realized or realizable as 
shown in the khatians which the plaintiff 
has himself prepared. It will also appear 
from the report of the Commissioners dated 
the 17th June, 1916, that they did not take 
the rent payable in the khatians with 
regard to every item because it shows that 
they took the quantity of paddy realized 
to be actually less than what was mention¬ 
ed in the khatians in certain items They 
have also made alterations as regards price 
of the paddy and so forth. The obvious 
inference, it seems to us from these pro¬ 
ceedings, is that although the Record of 
Rights might have been before the Com¬ 
missioners, which, however, is not on the 
record as it ought to have been if it 
taken in evidence by the Commissioner^ 
that they did not proceed entirely with 
reference either to the Record of Rights or 
to the khatians. Then it appears as we 
have already stated that the plaintiff prC" 
pared these khatians and produced them 
before the Commissioners evidently 
the object that the actual rent realized 
should be taken from those papers. Ine 

. plaintiff actually took the rent as fixed by 
the Subordinate Judge after consideration 
of' the report in his j udgment of June, 191b, 
for about four years and after a lapse o 

that period he professed to have discovered 
that the decree had been erroneously 
up. This procedure suggests to us tba 
the plaintiff was advised by some person 
; whose business it is to make profit out o 
the litigation of others to take the course 
he has taken and owing to the unfortun^o 
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'Then another thing happened, which 
we should not omit in mentioning, that 
after the judgment of Mr. Rajendia Lai 
Sadhu, the Third Subordinate Judge who 
had dealt with this matter on the 22hd Feb¬ 
ruary, 1922, there was another application 
before a Fourth Subordinate Judge and his 
decision is dated the 10th of April, 1923. 
The application before him was by both the 
parties. Defendants, of course, wanted to 
get rid of the effect of the decision of Mr. 
Sadhu and the plaintiff wanted something 
more and by the decision of Mr. Upendra 
Nath Biswas in 1923 the plaintiff got 
something more, because there was some 
inconsistency in the judgment of Mr. 
Sadhu under which he directed that the 
rent payable by the defendants to the plaint¬ 
iff which was fixed by the original judgment 
to be Rs. 129-2-0 should be increased to 
Rs. 252-11*8, while at the end of his judg¬ 
ment he said that the decree should be 
amended as indicated in the report of the 
execution clerk which was made in 1920. Mr. 
Biswas by his order corrected this anomaly 
agreeing with the rest of the judgment of 
Mr. Sadhu, and increased theamount of rent 
payable to. the defendants to Rs. 372. The 
plaintiff appeals from th? decree as amend¬ 
ed by that order. The intermediate 
order of the other Subordinate Judges 
were not given effect to but the decree 
was amended on the 24th March, 1925, 
under the orders of Mr. Biswas. In our 
opinion, the grounds on which the Sub¬ 
ordinate Judges other than the Subordinate 
Judge who delivered judgment in the suit 
held that there was an error in the decree 
cannCt be sustained. The view taken by 
them that the Commissioners had distribut¬ 
ed the rent of the tenures with reference 
to the Record of Rights is baseless. More¬ 
over, the report of the Commissioners was 
considered and modified as regards 
the amount of rent payable by the defend¬ 
ants, by the Subordinate Judge in his 
judgment of’June;, 1916. There was no 
arithmetical or clerical error in the judgment 
of:the Subordinate Judge which might have 
bepn corrected under s. 151 or s. 152 of the 
Civil Procedure Code. If there was any 
error, that error ought to have been correct¬ 
ed on appeal; or if there was any error 
apparent on the face of the record there 
might have been an application for review 
of judgment under O. XLVII, r. 1 of the 
Civil Procedure Code. The Subordinate 
uuage after oensidaratioa of the faote 
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came to the conclusion that the rent pay¬ 
able by the defendants was Rs. 129-2-0. 
The decree as originally drawn’ up was 
quite in accordance with the judgment and 
there was nothing wrong in it. Without 

the judgment being amended or set aside 
that decree could not have been amended 
or set aside by an indirect attack. On 
behalf of the respondent it was urged that 
we might amend the judgment under those 
sections of theCivil Procedure Code, because 
^me wrong has been done to his client. 
There is nothing in the judgment which 
comes within the purview of s. 151 ors. 152 
of the Civil Procedure Code. The proper 
remedy, as already indicated, was byway 
of review or appeal against that jud_g- 
ipent if there was anything wrong in it 
, The result, therefore, is that this appeal 
IS- allowed and the decree as amended 
must be set aside and it should be brought 
in accordance with the judgment delivered 
on the 27th June, 1916. The only altera¬ 
tion that seems necessary to be made is' 
that those lines which have been struck 
off in the decree as originally framed in 
redink should be restored and it must 

be set forth that the defendants would be 
liable to pay Rs. 129-2-0 as rent to the 
plaintiff. 

The appellants are entitled to their costs 
in this Court and in the lower Court. We 
assess the hearing-fee at five hundred 
rupees. 

L. Appeal allowed. 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 296 of 1926. 

October 28, 1926. 

Present .‘—Mr. Justice Addison. 

HUKAM CHAND— Defendant— 

Petitioner 

versus 

JOWALA SlNGR-PLAiiiiTiFF— 

Rhspondent. J 

Civil Proctdurc Code {Act V of 1908), w. Us 

0. IX, r. 13~Applieaiion to set aside ex parte decree 

—Dismissal for default —Restoration— •‘SuMcient 

cause'—Refusal to restore—Material irreaularitv^ 

An application to set aside an order dismissin/? in de. 
fault an application for setting aside an ex parte dedree 
is opn>petent and a Court ,act8 wjth materialirreaaljtp 
itf 1 b (hs easroiie of Its jurisdiotloh If it dismUifs tho 
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application for restoration on the ground that such 
an application is not maintainable. 

. Ganesk Prasad v. Bhagelu Ram (2) and. Abdul Rah” 
man Shah v. Shahana followed. 

Oq the day fixed for the hearing of an application 
to set aside an ex parte decree the petitioner did not 
appear as it was not a day fixed for evidence and as he 
was living at a very distant place. His Counsel had 
deputed his Munski 'io watch and inform him when the 
case was called. The Counsel arrived two minutes 
after the application had been dismissed in default: 

Held, that there was sufficient cause forsetting aside 
the order dismissing the restoration application in 
default and that an order refusing to set aside that 
order of dismissal was materially irregular and could 
be set aside in revision 

Petition for revision of the order of the 
Subordinate Judge, First Class, Rawalpindi, 
dated the I6th December, 1925. 

Mr. M. S. Bkagat, for the Petitioner. 

Sardar Man Singh and Mr. B, D, Qure^/ii, 
for the Respondeat. 

JUDGMENT.— On the 4th of April, 
1925, both a sunomoas and a registered 
letter were sent to the defendant to appear 
on the 30th of April, 1925, in answer to the 
plaintiff’s suit. The report on the summons 
was that he was not served as he was away 
for 20 days and it was not known when 
he would return. The registered letter 
was marked “Refused.” On this the Pre¬ 
siding Judge ordered substituted service 
under 0. V, r. 20 of the Civil Procedure 
Code and passed a decree ex te in favour 
of the plaintiff against the defendant on 
the 22nd of May, 1925. Cn the 23rd of 
August, 1925, the defendant applied to set 
aside the ex pai'te deeree against him, 
alleging that he had only come to know of 
it tne day before. Notice was ordered to 
issue on this application to the decreer 
holder for the lOih October, On that date 
the petition was dismissed in default. On 
the same day, namely, the loth of October, 
1925, an application was made to set aside 
the order of dismissal in default regarding 
the first petition. The Subordinate Judge 
refused to do so and against his decision 
this revision petition has been admitted. 

The only statement on the record was 
that of the petitioner’s Counsel to the effect 
that he. had ordered his Munshi to stay 
in the verandah of the Court and to in¬ 
form him whenever the application was 
called. Accordingly, he was called at once 
hy his Munshi and arrived in Court to 
find the original petition dismissed in 
default a few minutes after this was done. 
The Subordinate Judge, however, consider¬ 
ed on the strength of Pitambar^ Lai 
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Dodee Singh (1) that the second applica¬ 
tion must be treated as an originalapplica-^ 
tion to set aside the ex parte decree and, 
that being the case, it was clearly time- 
barred. That seems to have been his 
principal reason for dismissing the second 
petition though he has also said that the 
Counsel’s absence was no ground forsetting 
aside an ex parte decree. 

It is clear that what happened was that 
the Counsel was two minutes late, that the' 
petitioner did not come that day, as it was 
not a day fixed for evidence, on account 
of the fact that he was then Jiving m 
Gurdaspur, which is a long distance from 
Rawalpindi. There thus was sufficient 
cause for setting aside the order dismissing 
the first application in default and the Sub¬ 
ordinate Judge acted with material irregu¬ 
larity in the exercise of his jurisdiction in 
refusing to set aside that order. Further, 
it was held in Ganesh Prasad v, Bhagdv, 
Ram (2) and in Abdul Rahman Shah J* 
Shahana (3) that an application to setaside^ 
an order dismissing in default a previous 
application does lie and that it is not neces¬ 
sary to treat the second application as an 
original application to set aside the ex 
parte decree. For this reason also tne 
Subordinate Judge acted with material 
irregularity in the exercise of his jurisdic-, 
tion in holding that the second apphc®' 
tion could only be looked upon as an origin®^ 

application. ^ , 

I accept this petition for revision aD(h 
setting aside the order of the Court belo 

dated the 16th December, 1925, hereby se 
aside the order of dismissal in default wU 
regard to the first petition, dated the Jdr 
August, 1925, and direct that it 
ed to the pending file. The Subordinat^ 
Judge will now proceed to a decision wne- 
ther the first application to set aside tn 
ex parte decree should be granted ' 

The parties will bear their own costs her • 

R. L. Petition accepted . 

ri) 78 fnd. Gas. 353; 46 A. 319; 32' A. L. J- 
A. 1. R. 1924 All. 503; L R. 5 A 226 Civ. 

[2) 89 Ind. Gas. 350; 47 A. 878; L. R. 6 A. 413 oiv., 

23 A L. J. 817; A. I. R. 1925 All. 773, i 

(3) 58 Ind Gas. 748; 1 Lah. 339; 82 P. W. R. 

Lah. L. J. 188. 
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ALLAHABAD HIGH COURT. 

- Second Civil Appeal No. lOUi of 1924. 

December 2, 1926. 

- Present ':—Mr. Justice Iqbal Ahmad. 

JAWAHIR GIR —Defendant— 

Appellant 

versus 

JAQARNATH PRASAD— Plaintiff- 

Respondent. 

Provincial Small Cause Courts Act (IX of 1SS7), 
Sch. II, Ai't. 35 (ii)—Suit for damages for wrong¬ 
fully cutting and appropriating tree, whether of 
Small Cause nature—Second appeal—Unnecessary 
prayer for declaration, e-ffect of —Parti land—Sale of 
tree by sub-tenant — Purchaser's rights—Possessory title. 

The mere addition of a prayer for a declaration 
cannot prevent a suit from being of the nature cogniz¬ 
able by a Court of Small Causes provided it is really 
a suit of that nature, [p. 315, col. 2.] 

Ramachendraiyar v. Noorulla Sahib (2), folloTred. 

Although the sale of a tree standing on parti land 
by a sub-tenant is of no avail as against the zemindar, 
yet the purchaser acquires a possessory title to the 
tree, and is, therefore, entitled to recover damages 
from a person "who wrongfully cuts and misappro- 


and that the defendant’s allegation that 
the tree belonged to him and not to the 
vendors of the plaintiff was not correct, it 
further held that inasmuch as the vendors 
of the plain tiff were mere sub-tenants in 
the village and the tree in dispute was on a 
parti land the vendors of the plaintiff had 
no right to sell the tree, but relying on the 
case of Gobind Prasad Mohan Lai (1) that 
Court held that even though the sale in the 
plaintiff’s favour was of no avail as against 
the zemindar, the plaintiff had a possessory 
title to the tree and this entitled the plaint¬ 
iff to a decree against the defendant. 

The lower Appellate Court has affirmed 
the findings arrived at by the trial Court 
and has held that the plaintiff’s allegation, 
that Ganga and Khurbur were the owners 
of the tree in dispute, was proved, and on 
that finding has, for the reasons assigned 
by the trial Court, affirmed the decree of 
that Court. 


priates the tree, jibid.] 

Gobind Prasad v. Mohan Lai (1), followed. 

A possessory title is good against the entire world 
except the true owner, [p. 316 col. 1.] 

^The question whether a suit for damages for wrong¬ 
fully cutting away and misappropriating a tree falls 
within Art. 35 (it) of Sch. II of the Provincial Small 
Cause Courts Act considered but not decided.] 

Second appeal against the decree of the 
District Judge, Benares,* dated the 14th of 
March, 1924, 

Messrs. P. L. Banerji and Gadadhar 
Prasad, for the Appellant. 

Mr. Harnandan Prasad^ for the Respond¬ 
ent. 

JUDGMENT,— This is a defendant’s 
appeal and arises out of a suit for a decla¬ 
ration, that a certain mango tiee, that had 
been cut by the defendant, belonged to the 
plaintiff and for recovery of Rs. 30 on 
account of damages for the mango tree so 
cut. 

The plaintiff’s case was that on the 21st 
of September, 1920, he purchased the tree 
in question from two persons Ganga and 
Khurbur, who owned that tree, and as 
such the defendant had no right to mis¬ 
appropriate the timber thereof. 

The defence to the suit was that the tree 
in dispute belonged to the defendant, and 
that, in any case the vendors of the plaintiff 
had not a transferable right in the tree and 
the sale by them was absolutely void, and 
that the sale in favour of the plaintiff 
was fictitious and without consideration. 

The tiial Court held that the sale in 
favour of the plaintiff waa fo^ consideration 


Against the decree of the lower Appellale 
Court this second appeal has been filed by 
the defendant. A preliminary objection 
is taken to the hearing of the appeal, by 
the learned Counsel for the respondent’ on 
the ground that the suit being of a nature 
cognizable by a Court of Small Causes, and 
the value of the subject matter of the’suit 
being less than Rs. 500 a second appeal does 
not lie in this Court. The learned Couneel 
for the appellant has argued that the suit 

was of a nature that was excluded from the 

cognizance of a Court of Small Causes 
and has placed reliance on Art. 35 (ii) of 
the Second Schedule to the Provincial 
Small Cause Couits Act. Before dealing’ 
with the preliminary objection taken by 
the learned Counsel for the respondent^ I' 
must point out that the mere fact that a 
declaratory relief was sought by the plaint¬ 
iff would not make the deciee of the lower' 
Appellate Court appealable to this Court 
if the relief for damages, which the plaint¬ 
iff claimed, could have been obtained by 
him without asking for a declaration. The 
mere addition of a prayer for a declaration ' 
cannot prevent the suit from being of iha 
nature cognizable by a Court of Small 
Causes provided it was a suit of that nature 
This was the view taken in the case of 
Ramachendraiyar v. Noorulla Sahib (2) 

In the present case there can be no rooin 
for doubt, that the plaintiff, on proving the 

(1)24 A. 157. 

<2> 30 M. 101; 1 M.L. T. 314; 16 M. L. J. 477 (F B). 
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facts set out in the plaint, could have been 
given a decree for damages claimed by 
him, even if a declaration nf his title was 
not sought for by him in the plaint. 

On the question whether or not a suit of 
the present nature is cognizable by a Court 
of Small Causes, there is a divergence of 
judicial opinion in this Court. It has been 
held by a learned Judge of this Court in 
the Qa.se of Kunwar Patv.Madan Mohan 
(3) that a case like the present does not 
come within Art. 35 (ii) of the Second 
Schedule to the Small Cause Courts Act 
and is cognizrble by a Court of Small- 
Causes. Whereas it has been held in the 
case of Dufc/ii V. Dhanni Misu' (4) by an¬ 
other learned Judge of this Court that a 
case like the present does come within the 
Article mentioned above and is exempt 
from the jurisdiction of the Court of Small 
CauseSi I may also point out that it has . 
been consistently held by the Calcutta^ 
High Court that a suit like the present is 
not cognizible.by a Court of Small Causes: 
vide Ram Prasad Pramanik v. Sric/iamn 
Mandal (5), Helabiddi . Mqlla v. Abdul 
Gafur Moila (6) and Lalu Sardar y,Chedali \ 
Mrioha {7). In this state of conflict of' 
judicial opinion, I would not have decided, 
this case without sending it before a larger 
Bepch, if I were satisSed that this.appeal 
cannot be disposed of without a determina¬ 
tion of the point of law involved in the pre¬ 
liminary objection. 

■ It appears to me that on the findings 
arrived at by the Courts below the decrees 
of those Courts are perfectly correct. It may 
be that the vendors of the plaintiff had not* 
a transferable right in the tree sold to the 
plaintiff but the transfer could only be 
assailed by the zemindar. On the findings- 
of the lower Appellate Court, the plaintiff 
was in peaceful possession of the tree in 
dispute and had thus a possessory title 
which was good against the entire world- 
except against the true owner. The defend¬ 
ant has been found not to be theownerof- 
the tree and as such the case comes within 
the principle of law in the case of Go6ind ' 
Prasad V: Mohan Lai (1). ' 

• ' '"-jl ■ ; 

(3) T1 Ind. Cas. 645; 21 A. 213; A. t. R. 1923. 

AU. 428. .. 

(4) 73 Ind. Ca$. 956; 21 A. L. J. 357; A. L R. 1923 
All. 643. 

(5) 41 Ind.Cas. 276;'21 C. W. N. 1109; 27 C. L. J. 

594. * 

(6) 41 Ind. Oas. 936. 

;7/*i5'Znd.'CftirlSi ' . ' 


The defe'adaiiJ_'hot"'h5.vifig-a shadow of 
right to the tree is. liable to ane-wisr. tli® 
claim of the plaintiff for damage. 

The result is that. I dismiss the app.eal 
with costs. _ J 

A, N. A, . 4^ppeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1079 of 1924. 

December 3,1926. 

Present :—Mr. Justice Ashworth. 

RAM LAL KOERl and others— 

Plaintiffs—Appellants 

versus • i; • 

PANOHU AHIR and others— 

Defendants—Respondents. 

■ Hindu Law-Joint family—Property of 30 \nt 
family —Revenue registry in the name of some 
—Compromise decree against these members, wketiu 
binding on family — Manager, power of, to confess juaff* 
ment. 

-Where a person is entere.d in the revenue P®P®J 
as representing himself and others of his family d 
can be sued, in a suit calling in- question 
as representative of these other members. . [p. 317^c •, 

10 .ft 

It is competent for the persons representing 

family in the village fc^ek’at to confess judgment i 

suit brought against the family on the gcound that 
had no interest in the land, fp' 317; col. 2.] 

A compromise decree passed against a manager 
representative of a joint Hindu family is binding 
the other members of the family in the absence ^ 
fraud or collusion, [ibid.] • ' 

Jagan Nath v. Mannn Lai (1), followed. , 

Second appeal' against the decree of th 
AdditionaTSubordinate Judge, Azaing^f 

dated the 25th February, 1924. 

Mr. N. Upadkia, for the Appellants^ ■ ‘ 

- Mr. Harnandan Prasady for the Respon. 

ent3. al 

JUDGMENT.—This second 
arises out of a suit brought by P. 
appellants for an ,injunction 
defendants interfering with the 
rights as occupancy tenants in P 
No3,/i24. 825 and 728 in a certain 
and for possession in case the Cpurt-n .. -• 
that they wore out of possession, i « 
The plaintiffs' case was this. 1^' 
Settlement of 1307 ' nts 

predecessors-in-iaterest of tbe defend® ^ 
along with other persons had 
rectly entered as occ vpancy tenants ^ * 

as really the predecessora-in interest oi- 
plaintiffs wesre thA' occupancy 
i»19l0 the plgintifis^oP..their * 
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ia-interest) sued one Sunabi and Jaggu 
along with other persons for a declaraUou 
that the entry in the Settlement Papers was 
wrong; that the suit was compromised and 
that in e^tecution of a decree based on the 
compromise the plaintiffs or their predeces- 
sors-in-interest were given possession 
against the said Jaggu, Sunabi and other 
persons. No immediate action was taken 
for correction of the revenue papers but in 
1922 the plaintiffs applied for correction of 
the papers, ■ The application though grant¬ 
ed -at first was thrown out in appeal. Hence 
this suit. 

The suit was decreed by the Munsif who 
gave the decree both for injunction and for 
possession. ■ In first appeal, however, the 
Additional Subordinate Judge of Azam- 
garh has ^ dismissed the suit in respect of 
two of the numbers, S24and 728. The plaint¬ 
iffs consequently appeal. 

The reason for ,dismissal of the suit by 
the Additional Subordinate Judge is that 
he found that the defendants-respondents 
were not bound, by the compromise of 1910, 
inasmuch as, although* the defendants, are 
ekher sons or nephewsof persons who were 
parties to the compromise and subsequent 
proceedings, yet,their father or uncle, as 
the case may be, was not entitled to give 
up the defendants’ rights in the holding 
in the absence of sufficient cause being 
shown by the.plaintilfe,-and the Court held, 
that there wm no evidence to prove that 
the.compromise was necessary. 

no question that if the 
compromise decree was passed against 
these relations of. the defendants as repre- 
seating their respective families, it would 
bind thepth.er members of the family pro- 
vi 4 ed that'the compromise itself was exe¬ 
cuted by these persons on behalf of their 
families, It is said, however, that, the 
burden of proving this latter fact was on’ 
the plaiptiffs. It appears from this case 
that, Juggu, Siinahi and Sarab Sukh were 
sued-,, in the former suit of 191U because, 
their -names alone were entered in the 
revenue papers. . It' appears reasonable to 
hold that where, a person is entered inthe 
papers a^,representing,himself and others, 
of his;family he can be sued, in a suit call¬ 
ing in question that entry, as representative' 
Pf thesg 4thfer tuembers.'-; .. i; 

In Jaqqai J^Tqnnu L<xl (IX it waS 

nela that it was competent to the, father 

l W, N:.(1894); 60;. 8 Ind. \ Deo! In. •.} 
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of a joint Hindu family in his capacity as 
managing member of the family to refer to 
arbitration. In the same way 1 hold that 
it 13 competent for the persons representing 
a family in the village khe^vat to confess 
judgment in a suit brought against the 
lamily on the ground that it had no interest 
inthe land. The same ruling is authority 
lor holding that the manager or representa¬ 
tives acts are binding on the other members 
of the family in the absence of prcof of 
fraud or collusion. I hold that the defend¬ 
ants were bound by the compromise decree 
in the absence of proof of fraud or collusion 
on the part of the members of the family 
who were parties to that decree. 

It has been urged also as an' answer to 
this appeal that the lower Appellate Court 
was in holding that the §uit against 

the defendants was not barred by limita¬ 
tion. The argument is that the compromise 
decree was cn.ly executed by symbolical 
possession being given: to'the pJaintifis and 
not by delivery of actual possession. This 
It IS said, IS plain from the fact that in the 

plaintiffs contended 
ihat the then defendants were sub-tenants. 
Ihis plea, however, ignores the terms of 
the compromise. The conipromise of '1916 
provided for th 6 then plaintiffs getting 

possession. We can only presume that the 

then defendants were not only prepared to 
acknowledge the title of the then plaihtiffe 
as occupancy tenants but were prepared to 
vacate the holding in their favour The 
defendants themselves had not admitted up 

to the date of that compromise that thev 

... ! no reason for 

importing any eucli allegation into tHe 

terms oi the compromise merely becansA 
the plaintiffs had made it in their plaint- 
I hold that the plaintiffs were Sn 
actual possession and consequentlyno limitaii 

tion could bar their present suit. 

For the above reasons I allow this' appeal 
With costs and- restore the decree of 
trial Court. The plaintiffs will get thei? 
costs also in. the lower Appellate ' Couili 


A. N. A. 


appeal alloived. 
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CALCUTTA HIGH COURT. 

Appeal FtiOM Appellate Deg&eis No. 706 

OF 1924. 

June 18, 1926. 

Present: —Mr. Justice B. B. Ghose and 
Mr. Justice^ Cammiade. 

HAR KUMAR DE— Plaintiff—Appellant 

versus 

JAGAT BANDBU DE— Defendant - 

Respondent. 

Wrongful injuncticnSuit for damages, maintain¬ 
ability of. . j i 1 * 

Although as a general rule an action does not lie 

for damages against a person for bringing a civil 
action however malicious and unfounded it may be, 
yet a 'suit can be maintained for damages for wrong¬ 
fully obtaining a temporary injunction, [p. 318, col. 2.J 
Mohini Mohan Misser v. Surendra Narain Singh (1), 

‘coihmeuted upon. , i n 

Joykalee Dasee v. Representative of Chandmalla 

(5) Raj Chunder Roy v. Sliama iSoo^dari DeA i^) 

and Bhushan Chandra Pal v. Karendra Nath Koor (7), 

'relied on. . i n v j* 

' Appealagainst the decreeof the bubordi- 
nate Judge, Chittagong, dated the Ist De¬ 
cember, 1923, reversing that of the Munsif, 
-Pdtia. dated the 27th February, 1922. 

Babu Narendra Kumar Das, for the Ap¬ 
pellant. 

Babu Chandrasekhar Sen, for the Re- 

Bpondent. 

JUDGMENT. 

Ghose, J.— This appeal raises a short 
■question, but with regard to which there 
eeems to be a good deal of controversy. 

, The plaintiff brought the suit for damages 
against the defendant for obtaining an 
order of temporary injunction wrongfully 
on insufficient grounds by reason of which 
•the plaintiff had suffered damages, inas- 
■inuch as he had to pay compensation to a 
third person on account of breach of a 
pontract for erecting a hut. The defend¬ 
ant had brought a suit for possession of a 
oertain property and, in the course of the 
suit, he had obtained a temporary injunc¬ 
tion restraining the present plaintiff from 
^oing on with the building operation on 
the disputed land: The suit was decided 
bi favour of the present plaintiff and 
thereupon the injunction was dissolved. 

It is unnecessary for me to state in detail 
all the facts alleged, having regard to the 
order that we propose to make in this case. 

The trial Court passed a decree in favour 
of the plaintiff. On appeal by the defend¬ 
ant, the suit has been dismissed by the 
Subordinate Judge on the ground that such 
B suit as this is not maintainable. He 
relied on tbe authority of the case of Mohini 


. JAUAT BANDatJ DE. [iOO I. Cl 1^2^ 

Mohan Misser v. Surendra Narain Singh(1) 
for holding that the present action for 
damages is not maintainable. , 

The plaintiff appeals against that deci¬ 
sion and the point that has been argued 

before us is that, according to the author¬ 
ities of this Court, such a suit is main¬ 
tainable. We have now to consider the 
question with reference to the cases that 
have been decided in this Court. There 
cannot be any doubt whatever that as a 
general rule an action does not lie for 
damages against a person for bringing a 
civil action, however malicious and un¬ 
founded it may be. The reason is this, 

that the defendant is amply compensated 

in the costs awarded by the Court and the 
Court has the authority to mould its 
decree for costs according to the circum¬ 
stances of the case. 

The question is whether under the piC' 
sent circumstances a separate suit ioi 
damages lies or not. At the outset I mus. 
refer to the case of Norendra Na^ Koer^> 
Bhusan Chandra Pal (2) which came lo 
consideration before a Full Bench of tm 
Court. But it was held that the question 
referred to the Full Bench did not 
for decision in that case. In delivering 
the judgment of the Court, Mookerjee, Ac- 
ing Chief Justice, made the following 
observation: “There are two sets of d€Cij 
sions in the reports: In one set it is 
down that a person, who unlawfully i ' 
terferes with the exercise of the 
rights of another, commits an act^ in jn 
nature of trespass to property, and i9 ^ 

for damages in an action for trespass, i 

the other series of cases it is laid do 
that no suit lies for damages 
defendant for maliciously and - 

reasonable and probable cause 
a civil action. As an illustration of 
former class, reference may be uaade to 
case of Bhut Nath Pal Mistry v. Chandra 
Benode Pal Chowdhury (3). As an 
tion of the latter class, reference 
made to the cases of Bishun Singh 
(4) and Mohini Mohan Misser "V* - 

Narain Singh (1).” The learned vakU ^ 
the appellant relies upon tbecaseol - 

Nath Pal Mistry v. Chandra Benoa 

(n 26 Ind. Gas. 296; 42 -C. 550; 21 C. h. J. 68; 18 ^ 
W. N. 1189. 

2) 57 Ind. Gas. 375; 31 G.L. J. 495 (F. B.) 

'3) 16 Ind. Gaa. 443; 16 0. C L 


I 


(4) 11 Ind. Oas. 729; 16 0. W. N. 540; II 
515. 
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Chowdhury (3), cited above, as directly in 
bis favour. I do not find anything dis- 
inguishing the present case from that 
case In that case it was held that because 
the defendant had obtained a temporary 

injunction in a previous suit for possession 

of property restraining the plaintiff from 
carrying on a building operation, the 
plaintiff was entitled to damages, as the 
act was in the nature of trespass to pro- 
perty. The case ot Bishun Singh v. Wyalt 
(.4;, referred to above, also supports the 
contentmn of the appellant. In that case 
Mookerjee. J., in delivering the judgment 
or the Court, is reported to have observed 
(at page 520*j: “The broad proposition for¬ 
mulated by the learned Vakil for the appel¬ 
lant that the suit as framed is not main¬ 
tainable cannot consequently be supported 
and the statement that the institution of 

an ordinaiy civil action, however unfound- 

©d, vexatious and malicious it may be, is 
not a good cause of action must' be 
qualified when there has been arrest of 
person or seizure of property.*’ The learned 

referred to the provisions of 
the Civil Procedure Code of 1882, which 
are now embodied in s. 95 of the present 
Code, and lower down he referred to a 
number of bases in this Court which I have 
examined and found as supporting the pro-' 
position that a suit like the present one is 
maintainable. It is unnecessary for me to 
enumerate the c^sea over again. But I 
may observe that there is the high author¬ 
ity of Sir Barnes Peacock, C. J., in the 
case of t7pi//cafee Dasee v. Representative of 

Chaudinalla (5) in favour of this proposi¬ 
tion. Ihe learned Chief Justice observed 
at page 135 t that; “ If a plaintiff brings a 
suit or makes an application, maliciously 
or without probable or reasonable cause, 
to a Court of competent jurisdiction, to 
seize property of another person as the 
property of his judgment-debtor, he may 
be liable to damages for any injury which 
may be occasioned by reason of the order 
Of the Court. Upon the same principle, a 
person may be liable to damages for apply¬ 
ing for an injunction upon grounds which 
> be insufficient,” In the case 

w Raj Ckunder Roy v. Shama Soondari 
Debt (tt) where a suit was brought to re- 

w injuries caused by an 

4 0. 583; 2 ind. Dec. (n. a.) 370. 
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arrest m accordance with a decree of a 
competent Court, White, J., in giving the 
judgment of the Court, states the special 

circumstances under which such a suit is 
maintainable. One of the grounds is that 
the injury sustained is snnething other 
than an injury which has been or might 

cork ‘=°':"Pe“fated by an award of 

fmm ® ’ has suffered 

wrong, it is unnecessary 

f question 

ri^ Ji the last case of Bhushan 

Chandra i al v. Biarendra .\ath Knor (?) 

referred to the 
h ull Bench [NorendraNath Koer v Bhushan 

C^nira Pal (2,] This case came up for 

nf A h’iv-ision Bench consisting 

Fletnh Justice, and 

rietoher, J and the learned Judges held 

was maintainable 
r wrongful attachment of property, which 

was pointed out by the defendant as the 

property of his judgment-debtor. That 
such a suit 19 contemplated by the Legisla¬ 
ture as capable of being brought Would 
appear by a reference to sub-s (:;) of s 95 
Civil Procedure Code. In that section 
arrest, attachment and temporary iiljunc- 
t on are placed under the same catSy 
It vvould also appear to be absolutely wrong 
to deprive the plaintiff of a right of suif 
and to say that his only remedy is by an 

Civil Procekpe 

Code, If he suffers damages to the extent 

Art. Jo, el (A) of the Second Schedule of the 
Provincial Small Cause Courts Act which 
contemplates that such a suit is maintain- 

su flits cognizSof a 

suit like this IS taken out of the jurisdic¬ 
tion of a Small Cause Court. It can, there¬ 
fore, hardly be said that a suit like the 
present one is not maintainable. ^ 


Page o: 


t Page of 9 \V, K.-[a4] 


It is quite true that certain observations 
made in the judgment of Mr Justice 

Fletcher m the case of Mohini Kaf 

be considered as supporting the decision 
the learned Subordinate Judge. But the 
general observations made with relsrri f 
the maintainability of a euir for da^XS 
for wrongfully obtaining a tempoS ff! 

junction may be considered as obite/ be¬ 
cause u was held in that case that even 

was “barred*"bv^1-®“-f ““i'^tainabi: U 
was barred by limitation. Mr. Justice 

(7) 60 lad. Cbs. 280; 32 0. L. J, *36, 
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Richardson expressed his doubt whether 
such a suit was maintainable or not. But 
having regard to the long line of cases 
which have been enumerated in the judg¬ 
ment in the case of Bishun Singh v. Wyatt 
(4) to some of which I have referred, it 
can hardly be doubted that such a suit has 
always been regarded in this Court to be 
maintainable. 

It is unnecessary for me to state at this 
stage what the plaintiff must prove in 
order to succeed in such a suit, Ihe only 
thing that we have to decide now and 
about which we need express an opinion, 
is that having regard to the observations 
made above it cannot be held that the suit 
should be thrown out on the ground that it 
is not maintainable. 

The judgment and the decree of the 
Subordinate Judge must, therefore, be re¬ 
versed and the case sent back to the lower 
Appellate Court for decision on the other 
questions involved in the case. 

Costs of this appeal will abide the final 

result. 

Cammlade, J.—I agree. 

^ Appeal allowed': 

Case remanded. 

A. A., 


ALLAHABAD HIGH COURT. 

Execution Second Civil* Appeal No. 1881 


OF 1925. 

' November 24, 1926. 

Present: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

Maharaj HARI RAM— Decree-Holder— 

Appellant 

vei'sus 

9RI KRISHAN RAM— Judgment-Debtor— 

Respondent. 

Provincial Insolvency Act (V of 19^0), ss. 27, 28; 
Sl^ JtS—Adjudication order—Arrest of insolvent in 
execution whether prohibited—Expiry of time for ap¬ 
plying for • discharge—Automatic discharge. 

■ Without ah order of the Insolvency Court an insol- 
vent is not discharged automatically at the end of 
the period fixed in the order of adjudication for on 
appUcation for discharge. The provisions of 6. 43 of 
the Provincial Insolvency Act do not contemplate any 
Automatic discharge, 
p Alyrahamy’. Sookias {l)i followed. 

The mere adjudication of a judgment-debtor as .an 
Insolvent does not preveht his arrest in execution of a 

decree'obtained against him. . 

* Eadhty SAiamV. MdAdmmad Taqt (2), followed. 

. ,1 Execution second appeal from the decree 
^ theDistfict Judge; (Jhaaiput, dated the 

gtb September, 1925.. . ^ 


j\Ir. U. S. Bajpai^ior the Appellant. 

Messrs. Gadadhar Prasad and Mokshaaa 
Prasid, for the Respondent. 

JUDGMENT.— A decree-holder applir 
ed for the arrest of the judgment-debtor, 
who was an insolvent, and it was granted 
hy the first executing Court of the Sub¬ 
ordinate Judge. On appeal the learned 
District Judge held that in consequence of 
an order of adjudicaton in favour of the 
judgment-debtor passed by the Insolvency 
Court under s. 27 of th« Provincial Insol¬ 
vency Act, the respondent was protected 
from arrest. The decree-holder has come 
here in second appeal. It was first argued 
that the application for execution was time- 
barred because the insolvent was auto¬ 
matically discharged six months 
order of adjudication, that is, on the 13tti 
November, 1921. The application waji 
made by the appellant on 2nd March, 

We are of opinion that the provisions o 
s. 43 of the Insolvency Act do not 
plate any automatic discharge. A 
of the ('alcutta High Court was of tna 
opinion in Abraham v. Sookias (1). Withou^ 
an order of the Insolvency Court the lU' 
solvent is not discharged automatically a 
the end of the period fixed in the order 
adjudiction for an application for dis¬ 
charge. . . 

: In 3. 28 of the Provincial Insolvency AC 
the effect of an order of adjudication is 
described and protection from arrest lu 
execution of a decree is not provided. 1* ^ 
had been the intention of the Legislature 
protect insolvents, the provisions of s- 
which permit an insolvent to apply to tn 
Insolvency Court for a protection orae » 
would have been superfluous, y ® 
that one of thelearned Judges of this Lour » 
Mr. Justice Daniels, held in Oudh tn 
under the present Act the creditor can p 
ceed to arrest as if no adjudication B 
taken place [Radhey Shiam v. Moharntn 
faqi (2).] , The first Court was correct 

opinion. We set aside the decree of , 
lower Appellate Court, restore thedecw . 
the first Court and decree this appeal 
costs of all Courts. 

A. N. A. , 

(I) 81 Ind. Ca3. 584; 51 0. 337 

\2) '72 Ind. Cas. 9U: A.I. R.1923 0udh36; 9 0. f 

A. li. R. 37v 

r*’ # 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees 
Nos. S43 AND 544 of 1923 
June 23,192G. 

Present:—Mr. Justice Pearson and 
Mr. Justice Chakravarti. 

BHABADEB CHATTERJEE— 
Defendant—Appellant 


VB^TSUS 

BHUSAN CHANDRA MUKHERJEE— 

Plaintiff—Respondent. 

Limitation Act {IX of 1008), s. 26, object of—'Ease- 
ment -Right to bathe in tank—Acguisition of easement 
otheiyise than under Statute—Long user of tank by 
public—Dedication. 

The object of s. 26 of the Limitation Act is to make 
more easy the establishment of easement rights, but it 
is remedial and neither prohibitory nor exhaustive 
and it does not exclude or interfere with other modes 
of acquiring easements, [p. 321, col. 2.] 

A right to the use of the water of a tank for bathing 
and for other domestic purposes can be acquired in 
I^dia by long user. [p. 321, col. 1; p. 322, col. l.J 

When one finds that a tank exists from a long time 
past and the public have enjoyed the use of the 
water of such a tank, it is open to the Court to pre¬ 
sume that the water of such a tank was dedicated by 
the owner for the public use. Such a dedication can be 
inferred from the manner and the duration of such use 
[p. 322, col. 2.] 

Per Pearson, J.—The word ‘easement’ as used in s 26 
of the Limitation Act is wider than it is in English 
Law and includes at least a profit a prendre, [p. 321, 
col. 1.] 

Per ChakravaHi, J.—Section 26 of the Limitation 
Act does not give an exhaustive description of the 
rights acquired by long user. [p. 322, col. 1.] 

Second appeals against the decrees of the 
District Judge, Burdwan, dated the 10th 
June, 1922, affirming those of the Munsif of 
Burdwan, dated the 30th June, 1920. 

Babu Baranasibasi Mukerjee, for the Ad- 
pellant. 

Babu Sarat Kumar Mitra, for the Re¬ 
spondent. 

JUDGMENT. 

S. A. No. 543 of 1923. 

Peapson, J. —The plaintiff claims the 
use of the water in the defendant’s tank 
for bathing and other purposes. His claim 
has been upheld. 

The argument on behalf of the appellant 
hae been rested very largely upon con¬ 
siderations arising upon the English author¬ 
ities relative to the law of easements pre- 
vailiug in that country, though it is indeed 
conceded that the word in its use ins. 2o 
of the Indian Limitation Act, as shown by 
the Explanation in s. 2, is wider than the 
meaning of the word in English Law and 
Would inolude at least a profit a prendre. 

In oases of this character attention has been 
direoteUby the Judicial Oommittee to the 
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danger of proceeding necessarily npoii 
En hsh authorities. In Bhola Katk xJndi 

vil£i — 

T orn” A? a right of paslurcge, 

Lord Jiacnaghten said: “It aonears to 

their Lordship.s that on proof of the fact 
eo time iiiiiiieinorial fheie 

could be no difiiciilty iu the wav of the 
Court finding a legal origin for the ri-lit 

.,V“/,"'^anately, however, both°iu 
the Munsif s Court, and in the Court of the 
Subordinate Judge, tbe queslioa was over¬ 
laid, and m some measure ohscurec] hv 

and'T English autiioiities 

and by the application of principles or 

founded on 

legal conceptions not altogether in har- 

notions.” ] am of opin- 
f ‘3*® .present case does not in fact 
tan to be decided upon a question of ease- 

An?Limitation 

t-ff because 

to fi^eir right 

to relief on that ground, they are, there¬ 
fore, entitled to no relief, and the suit must 

III:I Koer v. 

Abul Hossein (2) the object of the Statute 
was to make more easy the establishment 
of rights of this description ; but it is re¬ 
medial and neither prohibitory nor exhaus- 
tive, and it does not exclude or interfere 
with other modes of acquiring easements 
Clearly, therefore, it is open to the plaintiff 
toshow if he can that he is entitled to a 
right which may be of that nature althouryh 
not actually within the strict meaning “of 
the term. It is argued that the Court 
nof to make out a case for the plaint¬ 
iff which he has not made himself, and 
that the plaintiff in this case has grounded 
his case on easement and must, therefore 
succeed upon that or not at all. From an 
examination of the plaint, however, which 
has been placed before us. it is clear that 
though mention is made of the plaintiff’s 
claim as upon an easement it is also said 
to be based on customary right, and in any 
case what the plaintiff has done sub¬ 
stantially is, to plead the facta and ask for 
such relief as he may be entitled to Thers 
18 nothing unreasonable in the right claim 
ed, which is one without which in this 
country probably village life could not go 
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on. From the long continued user which 
has been proved in the present case it is 
reasonable to presume a dedication of the 
tank to these uses. As pointed out in 
Rajruif Kocr's cast {'j) the upiulding of 
such a rij.lit does not mean that the owner 
is shut cut altogetlier from improving or 
dealing with his property. An instance 
where a right of tliis nature was upheld is 
to be found in Channaiiam Pdlay v. Manu 
Puitur (3). 

For these reasons I think the appeal must 
be dismissed ■with costs. 

Chakravarti, J,—I agree with the 
order -which my learned brother proposes 
to make in this case and wish to add a few 
observations. 

The right claimed by the plaintiff is for 
the use of the water of the tank for bathing 
and for other domestic purposes. It was 
clearly stated in the plaint that the claim is 
based upon user for over 20 years peaceful¬ 
ly, uninterruptedlj’’, openly and as of right. 
The lower Appellate Court has found upon 
the evidence that such user by the plaintiff 
has been fully made out. On this finding 
the lower Appellate Court has granted a 
decree to the plaintiff and has affirmed the 
decree of the trial Court. 

The main contention of the defendant- 
appellant is that the right which the plaint¬ 
iff sought to establish was a right of ease¬ 
ment and that in the circumstances of this 
case the plaintiff’s claim cannot'be based 
on easement as contemplated in s. 2G of the 
Limitation Act. 

It is a well-established proposition now 
that 8. 26 of the Limitation Act does not 
giv6 an exhaustive description of the right 
acquired by long user. 

The right claimed in this case is by the 
neighbouring residents of an old tank. The 
water of the tank they say was used for the 
various purposes stated in the plaint. 

In a hot country like Bengal necessity for 
the user of pure water is very great indeed. 
A good tank largely supplies such a need 
and it is only a rich man who can find the 
money necessary for the construction of 
such a tank but the poor people also need 
the water which they cannot them£ elves pro¬ 
vide for. In these circumstancet^ it has 
been an immemorial custom in this country 
that those who can afford think it an act of 
great public benefaction to construe t tanks 
.for public use. The Hindu Sastras ha velaid 

^3) 1M,L. J.47, 


down in numerous texts the high merits 
which a man acquires by digging a tank 
and dedicating it for public use. I shall 
quote one of such texts which when translated 
runs as follows : — 

“As there is no sustaining of life in both 
woi ids without water consequently the wise 
man should always construct a reservoir 
of water. A well is equal to the Agnis- 
tama Sacrifice, in a desert it equals the 
Abhwamedha”: Vishnudharmattora. “Agam 
it promises heaven to the maker of ■wells 
and large tanks.” See P. N. Saraswatis 
Tagore Law Lectures, pages 192-193. The 
words by which the dedication is made are 
these:—“ This water has been given by me 
to all beings in common ; let all beings he 
satisfied by bathing, drinking and immer¬ 
sion.” See page 205. Whether from reli¬ 
gious views or from a sense of public duty 
many thousands of such tanks were ex¬ 
cavated all over Bengal and dedicated for 
public use. 

In this country, therefore, where this 
mode of dedication is so widely known 
when one finds that a tank exists from a 
long time past and the public, that is the 
people of its neighbourhood, have enjoyeo 
the use of the "water of such a tank, it is 
open to the Court to presume that ine 
w ater of such a tank was dedicated by tn® 
owner for public use. Such a dedication can 
he inferred from the manner and the dura¬ 
tion of such use. It is not necessary, .there¬ 
fore, to seek the aid ofs. 26 of the Limitation 
Act for the acquisition of such a 
should also be remembered that in tntf 
country a large number of tanks do exi® 
which were intended for private use ^ 
no dedication to the .public was intenae », 
although, as a matter of fact, the 
the neighbourhood are ordinarily 
to use the water. The words used in dea 
eating such a tank are expressive oi 
limited use. They are these:—“L®* 
relations in my family that have com® 
this world, or will come into 
future have satisfaction by means 
water: let all beings enjoy it by 

drinking and bathing,” (see Raghu Nan 

in his Treatise on Consecration jf 
Such private tanks are usually m-h 
the compound of a private house. Ii^ ^1 
cases the user by the neighbours 
course, be merely taken to be 
The Court shall find in the --ate 

of each case whether the tank m a pn 
one, or one in which a dedication m 



I. 0. 192?J 


of the public may be presumed. The tank 
one*°^^ suit was not shown to be a private 

. S. A. No. 544 OF 1923. 
judgment in S. A. No. 543 of 1923 
governs this appeal also. This appeal is 
therefore, dismissed with costs. ’ 

f' Appeals dismissed. 

A. N. A. 


MA ah V. D PO LA^ 


o .“M 




RANGOON HIGH COURT. 

r iRST CiViL Appeal No. 205 of 19*^5 
September 3, 1926 
Present:--Mr. Justice Carr and 
Mr. Justice Mya Bu. 

MA AH PU AND OTHERS—PLAINTIFFS_ 

Appellants 

versus 

U PO LAI ANDOTflEss — Defendants— 

Respondents. 

not claim partitlon^of tff/o^t'’p^rop“ ^^ 0 ?the*!r ^and’ 

Tun Myaing v. Ba Tun (1), followed 

• the.District Court, Henzada 

in Civil Regular No. 11 of 1925 

Mr. Paw Ten, for the Appellant. 

Mr. Thein Maung, for the Respondent, 

JUDGMKNT* The plaintiffs-appel- 
lants are the grandchildren of the 1st de¬ 
fendant-respondent U PoLe,being thechild- 

ren of U Po Le*s Orasa son Mg Po Kaing 
who predeceased his mother, MaMa. Ma 
Ma died in 1283 B. K., and two years later 
U Po Le married Ma Pu Shan, the 2nd 
defendant-respondent. The 3rd defendant- 
respondent Ma Ma Zun is the only sur¬ 
viving child of U Po Le and Ma Ma. 

The first question for determination is 
whether the plaintiffs appellants are entitl¬ 
ed to claim a share in the joint property 
of their grand-parents on the re-marriage 
of their grandfather U Po Le. 

In support of the plaintiffs-appellants* 
claim two distinct lines of argument have 
been adopted. One is that as the out-of- 
time grandchildren by an Orasa child are 
plwed on the same plane as their uncles 
and aunts in matters relating to inherit¬ 
ance in the estate of their grandparents 
and as after the death of one of the parents 
a younger child or younger children of a 
Burmese Buddhist couple can claim par- 


parental estate from the aur- 
vmng parent on the hitter marryins 
a am, the grandchildren by an Orasa child 
■ o predeceased In's fir.st deceas^’d parent 
have the same rights as their uncles or 
aunts in regard to the right to cdaim par- 
tition from the surviving grand-parent 

'he™ S'T'?' T' «"■< '1 

ri/ht ^ question as (o the 

mesi younger children of a Bur¬ 

mese Buddhist couple tn demand partition 

aft ^®*™®*a'*age of the siu viving parent 

ara^'^no?^ other, because we 

are not satisfied that the first part of thia 

t me 

placed in the same position as their uncles 

cranjl^n® ^“t‘^® °f estate of their 

“ther out-of-time 
grandchildren are allowed, in such divi- 

^on only oue-fourtli of what their parents 
would have got had they survived their 

Pi‘<^mmathats cited in ss. 162 163 

dafl Digest,. Volume I which 

^® j^ofles of division’ among 
the children and grandchildren of a couple 
who have both died, and we can find no 
authority whatsoever to warrant an exten- 

ri°^*k^ principle to a case 

fike the one under consideration. The last 
^ntence in.the extract from Manu Vamiana, 
Dhammathat in a. 163 of the Digest, Volume 
1, runs. ihesame rule applies Whether 
the partition is made during the lifetime 
of the grandparents or after their death ” 
and It may at first sight appear to give 
support to the argument in favour of an 
extension of the rule to the present case. 
But it 18 impossible to fix its import with 
any claim to accuracy, since we are unable 
to say that the clause “whether the parti¬ 
tion 13 made during the lifetime of the 
grand-parents” was intended to refer to 
any form of disposition of property other 
than what an aged or dying owner might 
do by means such as a Thedansa more or 
less in accordance with the ordinary rules 

The other line of argument leads ua to 

an examination of the texts dealing with 

the rights of the grandchildren as such 

as against the surviving grand parent to 
demand partition on thelatter’s re-mar,“a4 
Ihe grandchildren whose parents are 
^ill alive obviously have no auch ri^hi 
The texts relating to the point unLr fou: 
Sideratioa are to .be found in ss/ 26U and 
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261 of the Digest, Volume I, each of which 
presents the sauie extracts from three 
DhaimnathcU; Yazathat, Vinicchaya and 
Kuriyyalinya. The^e two sectionsare head¬ 
ed respectively, “The grandfather being 
dead, partition between the grandmother 
and the grandchildren on her marrying 
again,” and “the grandmother being dead 
partition between the gi andfather and his 
grandchildren on his marrying again.” 

The extract from the Yazathat gives as 
much as three-fifths of the whole estate 
to the grandchildren on the re-marriage 
of the surviving grand-parent. The reason 
for the rule appears to lie in the desire 
to penalize the grand-parent for “not 
living unmarried as he or she ought to, on 
the maintenance and support of the grand¬ 
children.” This reason is pregnant with 
practical absurdities, for we are unable to 
believe that in the year 991 B. E, when 
this Dhammathat was compiled, appreci¬ 
ably more than at the present day, most 
grandchildren were capable of looking 
after and willing to maintain, their grand¬ 
parent. Again, in granting three-fifths of 
the general- joint estate of the grand¬ 
parents to the grandchildren, the D/mm- 
mat/iat goes much farther than the largest 
possible extent to which the rights even 
of the children might for the sake of 
argument be stretched in partitioning the 
'joint estate of their parents after the 
death of one parent and on the re-marriage 
of the survivor, which is only half. 

Inasmuch as the KuTigyalingcL merely 
reproduces the same rule, it requires lo 
separate discussion here. The only other 
Dh,(nmfia.th(it on the point is the VitiicchaycL 
according to which on the re-marriage of 
the survivor the grandchildren whose 
parents predeceased the deceased grand¬ 
parent receive half of the share to which 
their parents were entitled. It is difficult 
to rely on this extract of the Dhammathat 
on account of its isolated nature. 

It has been argued that support is lent 
to the claim of the grandchildren by the 
Dhammathat quoted in s. 256, with its 
cognate 3. 258, and s. 257 with its cognate 
B. 259. These Dhammathats lay down the 
rules for partition of the grand-parents* 
estate on the death of one of them be¬ 
tween the surviving grand parent and the 
grandchildren. If these rules hold good, 
we would at once find that the grand¬ 
children who are the children of younger 
children, who predeceased their first deceas- 


ed parent, are in a better position than 
the younger children themselves, who 
according to the accepted principles, have 
no right whatsoever in the parental estate. 
In regard to these rules the Manuyyc a 
DJiammathat of paramount authority is con¬ 
spicuously silent. 

For these reasons, we are unable to hold 
that the rules in ss. 2 d 6 to 259 lend any 
material support to those laid down by 
Venicchaya in ss. 2l0 and 261. 

For the above reasons we are unable to 
find sufficient grounds for departing from 
the decision in the case of Tun Myaing v. 
Ba Tun (1) which is for practical purposes 
on all fours with the present case. Iti 
the result we dismiss the appeal with costs. 

K. L. Appeal disviissed. 

(i) 2 L B. R. 292. 


ALLAHABAD HIGH COURT- 

Second Civil Appeal No. 941 of 1924, 

December 1, 1926. 

Present: —Mr. Justice Iqbal Ahmad, 
Sheikh ABDUL KARIM— Plaintiff - 

Appellant 

'VCTSXIS 

DURGA PRASAD a>id othebs— 

Defendants—Respondents. yj ^ 
Civil Procedure Code (Act V of lOOS), 0. ’ 

r. S — Mortgage—Suit for redemption —y 
decree—Second suit for redemption before posstng 
final decree, whether maintainable — Limitation 

(IX of WOS), Sck. I, Art. ISl. , ... ,he 

A mortgagor who has failed to 
terms of a decree in a redemption suit filed by . 
is not entitled during the continuance of that ’ p. 
before the final decree in that suit has become i 
able of execution, to maintain a second^ suit m 
demption of the same mortgage, [p. I'i Aft. 

During the period of three years prescribed by ^ 
181 of Sch. I of the Limitation Act for apph’^^ 
final decree, a suit for redemption continu j 
during that period the rights of the roortgai?^^^^ 
mortgagee are governed by the ptelimuimfy 
[p. 325, cols. 1 & 2.] 

Sita Ram v. Madho Lai (1) and IlaH v. ■* 

<2), distinguished. - 

Second appeal from the decree w . 
District Judge, Benares, dated the 
February, 1924. *AnneI- 

Mr. Harnandan Prasad^ for th6 APP 
lant. 

Mr. U,S. Bajpaif for,the Respooden 
. JUDGMENT.— The question 
involved in this appeal is, as-to 
a mortgagor, who has faUed 
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■With the terms of a decree in a redemption 
suit filed by him. is entitled during the 
continuance of that suit, or before the final 
decree in that suit has become incapable 
of execution, to maintain a second suit for 
redemption of the same mortgage. The 
trial Court answered the question in the 
negative &jid dismissed the suit. The decree 
oi the trial Court dismissing the plaint¬ 
iff's suit has been affirmed by the lower 
Appellate Court, though not for the rea- 
sona assigned by the trial Court. In my 
judgment a second suit for redemption is 
not maintainable during the continuance 
of a previous suit for redemption of the 
sme mortgage or until the decree in the 
ro'nner suit is capable of execution. 

By the preliminary decree in a redemp¬ 
tion suit, the mortgagor is allowed a period 
of six months within which he is required 
to pay the amount declared due, at the 
date of such decree, to the mortgagee, as 
a condition precedent to the redemption of 
the mortgage, and on his failure to do so 
that decree directs the sale of the mort¬ 
gaged property. The provisions of O. 
XXXIV, r. 8 (4) are imperative, and if the 
payment required to be made by the mort¬ 
gagor is not made by him within the 
time allowed by the preliminary decree, 
the Court is, unless it extends the time 
for payment, bound under the provisions 
of 0. XXXIV, r. 8 (4), on application by the 
mortgagee, to pass a decree, that the mort¬ 
gaged property or a sufficient part thereof 
be sold and the proceeds of the same be 
applied in the rhanner provided for in eub- 
■cl. (4). It follows, therefore, that the fail¬ 
ure of the plaintiff in a redemption suit 
to pay the amount fixed by the preliminary 
decree within the time allowed by that 
decree entitles the mortgagee to have a 
decree in terms ofsub-cl. (4) of r. 8 of O. 
XXXIV and this right is vested in the 
mortgagee by the very terms of the pre¬ 
liminary decree which is binding both on 
the mortgagor and the mortgagee. The 
mortgagee has, by Art. 181 of the First 
'Schedule to the Limitation Act, a period 
of three years from the last date fixed by 
the preliminary decree for the payment of 
'the amount due on the mortgage, to apply 
'for a final decree. If he fails to make such 
an application within three years, his 
■Tight to apply for a final decree becomes 
‘tune-barred, and the redemption suit comes 

But during the three years, 
^om nicf dhte ffited tor payment by the 




preliminary decree, the suit for redemption 
contin-ues, and during that period the 
rigntsot the mortgagor and the morft^ac'ee 
are governed by the preliminary decree 
lire necessary consequence of holding, 
that during the continuance of the first 

redemption suit, the mortgagor is entitled, 

notwithstanding his failure to pav the 
ainount fixed by the preliminary decree 
within the time allowed by that decree, to 
institute fresh suit for redemption, will be 
to hold that the mortgagor is entitled to 
Ignore the previous decree. This obvious¬ 
ly allowed to do inasmuch 

as the decree in the former suit is binding 
on him. Again, if a second suit for re- 
demption were under the circumstances 
noted above to be allowed to continue, 
there will be the anomaly of two suits 
for redemption of the same mortgage be¬ 
tween the same parties, going on side by 
side and ending in two inconsistent de¬ 
crees for redemption. The ^decrees in the 
two suits must necessarily be inconsistent, 
inasmuch as the time fixed for payment of 
the mortgage money by the decrees in the 
two suits must necessarily be different If 
the preliminary decrees in the two suits 
will be inconsistent, it follows that final 
decrees prepared on the basis of those 
preliminary decrees must necessarily be 
inconsistent, with the result that there will 
be two contradictory decrees capable of exe¬ 
cution between the same parties There¬ 
fore, to answer the question of law noted 
in the beginning of this judgment in the 
affirm^ative would be to reduce the law to 
an absurdity, and I am not prepared to so 
answer the question unless I am compelled 
by authorities to do so. 

But it was urged by the learned Counsel 
for the appellant, with all the earnestness 
at his command, that the authorities do 
countenance the maintainability of a second 
suit for rodeinption, under the circum- 
stances noted above. As, in my judgment 
the assertion and the argument of the 
learned Counsel for the appellant are not 

well-founded, I must proceed to notice the 

authorities cited by him, and to give mv 

reasons for holding that a second suit for 

redemption is not, under the circumstances 

of the present case, maintainable. 

The first ease on which reliance has been 
placed by the learned Counsel for the ap¬ 
pellant ,is the Full Bench decision of thk 
Court feported as Sita Ram v. Madho Lai 
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(1). No doubt, la that case it was held 
that notwithstanding the fact that the 
mortgagors had failed to make the pay¬ 
ment within the time allowed by the de¬ 
cree in a former redemption suit brought 
by them, thev were entitled to maintain a 
second suit for redemption. But the facts 
of that case were essentially different. In 
that case the former suit for redemption 
was brought in the year 1869 and presum¬ 
ably the decree for redemption was passed 
in the same year, and the second suit was 
not brought till about 27 years after the 
institution of the first suit. The decree in 
the former redemption suit provided that 
on failure of the plaintiffs to make the paj’- 
ment within the time allowed by that decree 
“this judgment shall after the expiry 
of the above mentioned period be consider¬ 
ed as non-existent." That decree was so 
to say entirely one-sided. In other words, 
though it entitled the mortgagors to redeeni 
the mortgage within a certain period, it 
did not invest the mortgagee with a right 
to have an order for sale of the mortgaged 
property, on the failure of the mortgagors 
to make the payment within the time fixed 
by that decree. This being the form of 
the decree in the first redemption suit, 
this Court, having regard to the fact, that 
the only limitation put upon the right 
given to the mortgagors to redeem the mort¬ 
gage by s. 60 of the Transfer of Property 
Act, was that that right could be extingu¬ 
ished by acts of the party or by an order 
of the Court, held that the order of the 
Court embodied in the decree in the first 
redemption suit not having taken away 
that right, the second suit for redemption 
was maintainable. Moreover, in that case 
the first decree in the redemption suit had, 
long before the institution of the second 
suit for redemption, become incapable of 
execution by lapse of time, with the result 
that by allowing the second suit for re¬ 
demption there could not come into exist¬ 
ence two decrees, contradictory to each 
other and capable of execution. The ques¬ 
tion that^ the Full Bench had to decide in 
Sita Rains case (1) was in the words of the 
Acting Chief Justice “whether a mortgagor 
who has obtained a decree for redemption, 
which does not contain a provision that if 
payment is not made on the date fixed by 
the Court, the mortgagor shall be absolute¬ 
ly debarred of all right to redeem the pro¬ 
perty, and who has not enforced that decree 
1) 2i A. 44; A. N. (1901) 194 (F. B.). 
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and has not paid in the decretal amount 
within the time, can subsequently bring a 
second suit for redemption of the mortgage 
in respect of which such first decree was 
obtained. In the present case 1 have not 
to consider that question, inasmuch as it 
13 common ground that the plaintiff in 
the first suit for redemption filed by him 
obtained a preliminary decree on the SJlst 
of February, 1922. which provided that in 
the event of the payment of the mortgage- 
money not being made by the plaintiff, 
within the time fixed- by that decree, "the 
ri^ght of redemption will be lost." After 
the period so fixed by the Court expired 
without any payment having been made, 
the second suit for redemption giving rise 
to the present appeal was filed by the 
plaintiff on the 4th of July, 1923. During 
the pendency of this second suit for re¬ 
demption, the preliminary decree in the 
nrst suit for redemption was, at the instance 
ot the present plaintiff, amended and 

£ ^^uformity with the provisioi^ 

9 * 8 (4). After the amend¬ 

ment of the decree the defendant-mortgagee 

decree, but the disposal 
. ^.PPlication was stayed pending 
he decision of the second suit for redemp¬ 
tion filed by the plaintiff out of which 

the present appeal arises. 

It will be noticed, from the statement of 

he facts contained above, that in the pf®' 
sent case there was never a decree of the 

nature that formed the subject-matter of 

case of Sita Raiti v, 
Madho Lai (1). foj. redemp¬ 

tion filed by the plaintiff still continues and 

will continue till the Court draws up a fin^ 

the case. If it were to be held 
that the suit giving rise to the .present 
appeal is also maintainable, the necessary 
consequence will be, as pointed out above, 
to bring two inconsistent preliminary ano 
final decrees into existence. This question 
was not for consideration before the Full 
«ench in the case of Sita Ram v. Madho 
Lai (1) nor was it considered. j 

It IS pressed upon me, by the learno* 
Counsel for the appellant, that there are 
certain observations in the judgment of 

Banerji, J., which point to the conclusion, 

that that learned Judge intended to hold, 
and did hold, that unless the Court in pur¬ 
suance of the decree in the first redemption 
suit passes an order that the mortgaged 
property or a sufficient part thereof he 
sold as provided by s. 93 of the Transfer or 
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Property Act, the right of the mortgagor 
to redeem the mortgage is not extinguish¬ 
ed and this right he can exercise by a 
second suit for redemption. My attention 
has been invited to a passage at page 53 
of 24 Allahabad which runs thus:—“The 
rulings of the Madras High Court, which 
he (Aikman, J.) has considered in detail, 
are consistently to the effect that in the 
case of a usufructuary mortgage, the 
right to redeem is not extinguished, unless, 
upon default in payment on or before the 
day fixed, the Court passes an order that 
the mortgaged property or a suflQcient part 
thereof be sold as provided in s. y3.‘’ 

I have consulted all the rulings of the 
Madras High Court noticed in the judg¬ 
ment of Aikman, J., in the case of Sita 
Ram V. Madho LaZ(l)andI find that in 
none of those cases in which a second suit 
for redemption was held maintainable, was 
the decree in the former suit for redemp¬ 
tion of the mortgage capable of execution. 
This being so, the observations of that 
eminmt Judge quoted above cannot be 
held to apply to the circumstances of the 
present case. 

The next case relied on by the learned 
Counsel for the appellant is the case of 
Sari Ram v. Indraj (2). In that case also 
the decree for redemption obtained in the 
former suit had become, long before the 
institution of the second suit for redemp¬ 
tion, incapable of execution, because of 
lapse of time, and as such, that case also 
is distinguishable from the present case. 

It may be pointed out that before the pass¬ 
ing of the present Code pf Civil Procedure, 
the proceedings for the preparation of a 
decree absolute were execution proceedings, 
and the suit for redemption did not con¬ 
tinue, as is the case now after the passing of 
the new Civil Procedure Code, up to the 
date of the passing of the final decree, 

TheoaseotNakta .Ram v. Chiranji Lai 
(3) is an authority for the proposition that 
“where a mortgagor brings a suit for redemp¬ 
tion and obtains a conditional decree but 
omits to fulfil the conditipn imposed upon 
him, he is not debarred - from bringing a 
Bsoond suit for redemption unless the 
decree lays do wn that if he fails to fulfil 
these conditions, thh property will be sold 
-or he will be debarred of all his rights to 
Tedeem." If the decree in the first redemp- 

fl)69Ind. Oas. 167:30 Ai t,-'. 631; A. I. B. 1082 
AU 377; 44 A. 730; 0 6. A A.L. R. 123. 

iS) 9 lad. Oh. 169; 7 A. U 185; 32 A. 215, 


tion suit provides that the mortgaged pro¬ 
perty, on the failure of the plaintiff to 
make the payment required by ihe pre- 
liminaiy decree, will be sold, then so long 
as the time to apply for a final decree does 
not expire, a second suit for redemption is 
not maintainable inasmuch as the first suit 
for redemption continues till then. 

For the reasons given above, in my judg¬ 
ment, the decrees of the Courts below 
are right and must be affirmed. Accord- 
I dismiss the appeal with costs. 

A. N. A, Appeal dismissed, 

RANGOON HIGH COURT. 

Second Civil Appeal No. 499 of 1925 at 
Hearing changed into Civil Revision 

No. 155 OF 1926. 

June 4, 1926. 

Present: —Mr, Justice Duckworth.' 

U Pan and another—Plaintiffs 

—Appellants 
versus 

MAUNG PO Ttl and another— 
Defendants—Responeents. 

Contract Act (IX of 1872), s. SOSpeci^c Relief Act 
(I of 1877), 8. lU—Provincial Small Cause Courts Act 
(iXof 1887), Sck.II, Art. 15—Civil Procedure Code 
(Act V of 1908), ss. 100, 115—Vendor and purchaser 
—Deficiency in area sold^Purckaser's right to com¬ 
pensation—Suit for compensation—Suit of Small 
Cause nature—Second appeal—Misapplication of law 
— Revision. 

Section 20 of the Contract Act is not applicable 
where the purchaser obtains substantially the thing 
which is the subject-matter of sale. [p. 328, col. 2.] 

Compensation can be awarded to a vendee for 
deficiency in the area of land purchased by him and it 
makes no manner of difference that the mistake is 
discovered only after the conveyance has been execut¬ 
ed and registered, [p. 328, coL 2; p. 329, col. l.j 

Janga Venkatareddy v. Jamal Ahmed Saheb (2) 
and Rutherford v. Acton Adams (3), followed. 

A suit by a vendee for compensation for deficiency 
in the area sold is a suit of a Small Cause nature, 
[p. 328. col. 2.] 

Puttangowda Mallangowda Patil v. Nilkanth Kalo 
DeshpandeXX), followed. 

Misapplication of law by a Ooiirt is a material irre- 
^larity m the exercise of its jurisdiction justifying 
interference in revision, [p. 329, col. l.j 

Mr. 6'ein Tun Aung, for the Appellants. 

Mr. J, C. Ghatterjee, for the Respondents. 

JUDGMBNT* —The facts of this case, 
for the present purpose, may be stated as 
follows:— 

The plaintiffs-appellants, U Pan and Ma 
Nge, purchased in March 1924 from the 

respondents, Ma Pa Tu and Ma Kyaw, two 
plots of paddy land, really amounting to 
one folding, which is described in the 
conveyance which was drawn up according 
to tbo tax receipts, ae contai^g 16*ll 
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acres. The purchase price of Rs. 5,000 was 
duly paid and the conveyance was duly 
executed and registered, bo that the property 
actually passed to the appellants. The 
latter also took delivery and worked the 
land. 

In or about January, 19i;5, Government 
resumed a portion of the land on the west¬ 
ern side on the ground that the plot had 
encroached on Government enclosed land 
and fined the 1st respondent. The acreage 
was thus reduced to 15*40 a reduction of 
1*44 acres. 

The plaintiffs appellants appear to have 
every intention of adhering to their pur¬ 
chase, which is presumably a good one, but 
in these proceedings they sued the re¬ 
spondents for compensation amounting to 
Rs. 3,281, owing tu iheirlots in acreage due 
to the Government resumption. 

The plot, which was resumed by Govern¬ 
ment is alleged t) have been included in 
Government enclosed land as far back as 
ly07. There is, however, no definite or 
satisfactory proof of this fact w'ith the 
exception of a statement of a new Revenue 
Surveyor. 

The respondents prior to the sale had 
been in possession of the land for 10 years 
and had been assessed to revenue for the 
full area. They, therefore, claimed to have 
known nothing of the fact of encroachment, 
but it must be noted that, when they bought 
the land in 1 Jl4, the area was much smaller, 
and the encroachment must have been made 
by them. 

The loss in acreage bears a proportion of 
roughly l/12thof the whole acreage and 
thus, though financially it may be of import¬ 
ance to the vendor and vendee, it is in 
reality not a large portion of the whole 
acreage. In other words, the appellants 
have purchased substantially what they laid 
themselves out to purchase. 

The respondent-vendors defended the suit 
on the ground that they were not liable, 

. inasmuch as the resumption had taken 
place nearly a year after the plaintiffs’ 
purchase and occupation of the land. 

The trial Court dismissed the suit. 

The District Court, on first appeal, con¬ 
firmed that decision, holding that the whole 
contract wasvoid under a. 20 of the Contract 
Act and i;hat the sole relief to which the 
plaintiffs-appellants were entitled was to file 
a suit for* the return of the whole amount of 
the pbrchsiEe-iponey. Afeipst this dtcisicp 


the plaintiffs-appellants come up to this 
Court on second apoeal. 

Mr. Chatterjee,for the respondents, raised 
a preliminary point at the hearing that 
there was no second appeal, inasmuch as 
the S'iit was one cognizable by a Court of 
Small Causes, and was not valued at over 
Rs. 500. He contended that the suit did 
not fall under Art 15 of the Second 
Schedule of the Provincial Small Cause 
Courts Act, but was a mere claim for com¬ 
pensation amounting to Rs. 428. 

Mr. Sein Tun Aung, on the other hand, 
urged that the suit was one in which title 
to a part of the land was involved and that, 
therefore, under Art. 11 of the same 
Schedule it was not a suit of a Small Cause 
Court nature. He further claimed that 
Art. 15 was applicable, inasmuch as it 
was in reality for rescission cf a contract. 

1 think that there can be no dcubt Mr. 
Sein Tun Aung’s contentions are erroneous 
and that the suit was one cognizable by a 
Court ' f Small Causes, inasmuch as it was 
a suit for compensation for pa t failure of 
consideration owing to a mutual mistake. 
The Full Bench case of Putiangowda MflP 
langowda Patil v. Nilkantk Kalo Deshjtand^ 
(1) seems to me to render it clear that a 
suit of the present nature is cognizable by 

a Court of Small Causes. i 

There is, therefore, no second appeal 
under e. 102 of the Civil Procedure Code. 

Mr. Sein Tun Aung thereupon asked tn^ 
the memorandum of appeal should be treat¬ 
ed as an application for revision 
8 . 115 of the Code cf Civil Procedure. Mr- 
Chatterjee did not seriously oppose. ^ 
therefore, treating the appeal as an appti* 
cation for revision. . .i 

In my opinion, the learned Addition 
Judge of Ihe District Court misapply® 

B. 20 of the Contract Act, which ^ ? 
applicable where the purchaser 
substantially the ihing^ which was really Ui 
subject of the sale. 

The law in these cases appears to 
to be well laid down in the case of 
Vmkatareddy v. Jamal Ahmed Somo t ; 
where Sadasiva Aiyar and Napier, . 
the Madras High Court held that m , 
cases as this, compensation can be 
and obtained. As a matter of fact, 

" learned Judge applied the legal prin 

(IjSOInd. Cag.074:37 B. 6' 5 ; 15 Bojn. L. R 

(2) 29 iDd. Cas. 304; (1W5)M. W. N. 42?, « 

J. 122; 16 M. h. T. 364. 
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pies involved in a. 14 of the Specific Relief 
Act. 

Their Lordships of the Privy Council 
in an appeal from the Court of Appeal of 
New Zealand in the case of Rutherford v. 
Acton AcZa?n5 (3) laid down very similar 
principles. 

It would seem that it makes no differ¬ 
ence that the mistake is discovered only 
after the conveyance has been executed and 
registered. 

Wince the District Court and the trial 
Court applied the wrong law to the case, 
there are clearly good grounds for inter¬ 
ference in revision under s. 115 of the Civil 
Procedure Code, inasmuch as the lower 
Courts acted illegally and with material 
irregularity in the exercise of their jurisdic¬ 
tion. 

I allow this revision al application, set 
aside the decrees of the two lower Courts 
and decree the plaintiffs-appellants’ claim 
for Rs. 426 with costs on that amount in 
ail Courts. 

R. ti. Application allowed. 

(3) 32 Ind. Cas. 47; 84 L. J. P. C. 238; (1915) A. 0. 
806 (P. 0.). 


LAHORE HIGH COURT. 

First Civil Appeal No. 1653 of 1922. 

December 13, 1926. 

Present: —Mr. Justice Harrison and 
Mr, Justice Agha Haider. 

QOBIND MAL— Plaintiff—Appellant 

versiLS 

RAM OHAND and another—^Defendants 

—Respondents. 

Bengal Itand Redemption and Foreclosure Regu¬ 
lation '(XVJI of 180G), 88. 7, 8 — Mortgage — 

Foreeloaurt proceedings — Presentation hy special Mu- 
khtar—Faiidify of presentation — Notice of foreclosure 
“-Absence of reference to s. 7 —Error as to amount — 
'Proceedings, validity of — Power-of-attomey — Con- 
ttruetion-^eneral clause, effect of. 

The presentation of an application under s. 8 of 
the Bengal Land Redemption and Foreclosure Regu¬ 
lation XVII of 1806 by a special mukktar on the 
strength of a special power-of-attomey is not defective 
inasmuch as the word 'himself in the said section is 
inerely another way of putting ‘in person' and by 
vixtue of the provisions of O. Ill, r. 3of the Code of 
Civil Procedure, acts which can be done in person 
CAU be done by an attorney, [p. 330, col. 1.] 
la a notice for foreclosure proceedings under 
Bengal Land Redemption and Foreclosure Regu¬ 
lation XVII of 1806, the mortgagee has the option 
either of giving the actual contents of e. 7 and specify¬ 
ing the tnreie methods in which foreclosure may be 
folded, or of quoting the actual section and referring 
the mortgagor to its contents. A notice is not invalid 
rosrely because words 's. 7’ do not occur in it provided 


the contents of the section are enYbodied in it \v. 
330, col. 2; p. 331, col. 1.] 

An error m the.amount shown in -such notice docs 
not vender the notice invalid provided the claim is 
made quite clear, it being for the mortgagor to deposit 

or tender tlie amount which lie believes to be due on 
the mortgage, [p. 331, col. I.) 

Mulraj V. Ilarsa Singh (1\ followed. 

A power-of-attomey authorising a person to conduct 
foreclosure proceedings which states that all the steps 
taken by him shall be accepted as done by the exe¬ 
cutant, empowers the holder of the power to present 
the application for foreclosure even though such power 
is not expressly conferred, [p. 330, col. 2.J 

First appeal from the decree of the Sub¬ 
ordinate Judge, First Class, Ferozepore, 
dated the 31st March, 1922. 

Messrs. Badri Das, Faqir Chand and 
Pandit Fas Dev Kuneria, for the Appel¬ 
lant, 

Messrs. Moti Sagar and Jagan Nath 
Bhandari, for the Respondents. 

JUDGMENT.— The plaintiff in this 
case being the minor son of an original 
mortgagee brought a suit through his 
mother for possession of the mortgaged 
property after foreclosure proceedings under 
Regulation XVII of 1806 had taken place. 
This suit was contested on various grounds 
but mainly on the allegations that the 
presentation of the original application 
was not regular and that the notice was 
not valid. The suit was dismissed, the 
finding being that the mukhtar who pre¬ 
sented the application was not duly autho¬ 
rised to do so inasmuch as the power-of- 
attorney was defective. In the second 
place it was held that the notice was 
not valid as it made no reference to s. 7 
of the Regulation and stated the wrong 
sum as due, i. e., it claimed interest in 
lieu of rent in addition to the principal. 
It was held that it was defective because 
of certain slight clerical errors in the body 
of the notice such as the 26th. of October 
the actual (date of execution of the mort¬ 
gage being shown as the 26th of October 
which was the date of registration. 

On appeal Counsel contends that the suit 
should have succeeded in spite of any such 
defects and further contends that there were 
no real defects at all and nothing more than 
immaterial clerical errors. The first point is 
that of presentation. Although this point 
has not been taken in this form by the 
Senior Subordinate Judge, Mr. Moti Sagar 
appearing for the respondents draws our 
attention to the wording of s. 8 of the 
Regulation. The words are “Apply for 
that purpose by a written petition to be 
presented by himself, {i. e„ the mortgagee;) 
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or by one of the authorised Vakils of the 
Court, etc.” The application m question 

was presented by a special mufcft tar on the 
strength of a special power-of-attorney exe¬ 
cuted by the guardian of the minor 
mat Viro Mr. Moti Sagar contends that 
the word ‘himself’ is stricter than the words 
‘in person' as used in 0. Ill, r. 1 of the Code 
of Civil Procedure and draws an analogy 
from 0. XXXTII. r. 3 where the pre¬ 
sentation of a certain application can only 
he effected by a pauper himself or his 
duly authorised agent. In our opinion the 
word ‘himself’ is merely another way of 
putting ‘in person and under O. Ill, r. 1 
of the Code of Civil Procedure an act 
which can be done in person can also be 

done by an attorney. 1 . 1 -. ^ 

The second point is the validity of the 

T)ower-of-attorney under which Ganga Ram 
was authorised to act. This, in our opin¬ 
ion, is a very much stronger point, ihe 
power-of-attorney runs as follows;— 

^ “Application for issue of a foreclosure 

^°Then a recital of the names of the 
principal and the attorney and then the 

following^t^ and deeds performed by them 

shall be acceptable to me as if 
done by me. They are authorised 
to inak© mutual ssttlemeiit to 
effect compromise, to conduct case 
jointly and severally, to appoint 
any Vakil or Bar .-at-Law or cer¬ 
tified mukhtar to conduct the 
case, to nominate any arbitrator 
or Umpire for purposes of the de¬ 
cision of the case, to get witnesses 
summoned, to put questions to the 
parties and their witnesses to pro¬ 
duce evidence of all sorts and to 
realize from Court money due to 
me after filing their receipt in 
Court. In short all the steps 
taken by them in this case shall 
be accepted, as done by me. 

It has been held by the trial Court that 
this does not authorise the mukhtar to 
present the application itself but only to 
conduct the case in its subsequent stages. 

Great stress is laid by Counsel for the 
respondents on the passage which forms 
the central portion of this paragraph and 
which describes in detail certain acts It 
is true that this passage does not include 
the presentation of an application and 
t^re is certainly aU the difference in the 


[100 1.0.1927] 

world between the presentation and the 
subsequent proceedings and, were it pos¬ 
sible to e.vclude the opening words of the 
concluding sentence in this paragraph we 
think there would be great force in what 
he says. The paragraph, however, must 
be read as a whole and we believe tne 
meaning of it to be that the lady Mwsam- 
mat Viro, intended to authorise these two 
men jointly and, severally to do all acta 
necessary in the matter of the presenta¬ 
tion of the application and the following 
up the same, that where certain acts were 
described in detail they ^ were mere¬ 
ly instances of what could be done ana 
that some such words as “in particular 
should be read as inserted between tne 

first and the. second sentences in order t 

bring out this fact more clearly. In other 

words, we do not hold that this 
tion of acts is exhaustive and excluaes 
every thing which is not therein contain 
ed, but rather that it is merely 
tive of what these attorneys may do. vve 
realise that the matters are further com¬ 
plicated by the place in the paragraph 
which the words “jointly and ^ 

occur, and that the meaning would ha 
been very much clearer had these occurr 

at the beginning, for it is contended, a 
with some-force that the power-of-attorney 

does not authorise, in so many ^ 

each of the attorneys to do each or any 
of these acts himself. Holding, that t 
is the meaning which the paragraph, 
a whole, conveys we find that the attorney 

acted with due authority.' j- ^ nf 

The next point is the actual ^crding 

the notice and it is contended that 

also is defective. The words^ ‘ s.^ * 
not used and the word “radium - 

demption’ is not used. Various 

have been quoted, more especially mw / 

V. Harsa Singh (1), Wasawa Singh ^ j 
(2), Ram Chand v. Sandal Khan 
Bulanda v. Fateh Din (4). Excluding ^ 
Chand v. Sandal Khan (3), a judgment ny 
a Single Judge which deals only, . 
opinion, with the particular facts i 

particular case, we find that the . 

gist of these rulings is ^ the 

gagee has the option, ©ither of givmg 
actual contents of s. 7 and ©Pco^tying 

three methods in which foreclosure 

Ed) 123 P. R. 1894. 

(2) 24 P. R. 1895. 

(3) 21 P. R. 1903; 83 P.L. R. 1903 ... p t. R 

(4) 25 Ind. Cas. 504; 57 P. R. 1914; 256 F. ^ 

1914. 
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te avoided, or of quoting the actual sec¬ 
tion and referring the mortgagor to its 
contents. We do not find it anywhere laid 
down that a notice is invalid if the sacro¬ 
sanct words “section 7“ do not occur there¬ 
in provided always that the contents of 
that section are embodied in the notice. 
The final objection is as to the amount, 
and on the authority of Bhagirath v. Nath 
Mai (5j it is contended that this is wrong. 
Whether right or wrong this defect, in our 
opinion, is cured by the view taken in 
Barkat Rai v. Ali (6). It is immaterial 
whether, mistakes are made or not provided 
the claim is made quite clear and it is 
for the mortgagor to deposit or to tender 
the amount which he himself believes to 
be due on the foot of the mortgage. It 
is true that there is a distinction in this 
case in that not only is there some ques¬ 
tion as to the amount, but it is a fact 
admitted by both sides that the claim 
of future interest during the whole of the 
year of grace in advance is wholly unjustifi¬ 
ed. Even so we think that Barkat Rai v. 
Ali (6) governs the position for this claim 
was made quite clear. The sum was not 
added without due notice to the mort¬ 
gagor, and it was for him to repudiate it 
if he wished to do so. We find, therefore, 
that in spite of the technical immissions 
the notice is good and valid. We accept 
the appeal and give the plaintiff a decree 
for foreclosure with costs. 

, A. N. A. • Appeal accepted, 

(5) 105 P. R. 1907; 184 P. W. R. 1907. 

(6) 21 Ind. Cas. 643; 91 P. R. 1913; 341 P. L. R. 
1913: 223 P. W. R. 1913. 
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CALCUTTA HIGH COURT. 

In the matter of an Apflioation hj Suit 

No. 1016 OP 1925. 

December 22. 1926. 

Present,*—Sir George Glaus Rankin, Kt., 
Chief Justice, and Justice Sir Charu 

Chunder Ghose, Kt. 

Shaikh HYAT MAHOMED— Applicant 

versus 

Shaikh MANNIT and othem— 

Opposite Paety. ' 

Civil Procedure Code {Act V of 1908), aa. S, 2S-^ 
Suit pending on Original Side of High Court — Divt- 
aion Bench, power of, to transfer—Judge of Original 
Stda, whether ^auhordinatt" to High Court^'Diatrict 
Ctttrt, meaning of, • • 


A Judge of the Original Side of a High Court is nut. 
subordinate to the High Court and a Division Benuli 
of the High Court has. therefore, no jurisdiction to 
transfer a case pending on the Original Side to an¬ 
other Court under s. 23 of the Code of Civil Procedure 
Ip. 332, col. 1.] 

Although the word ‘District’ in the Civil Proce¬ 
dure Code includes not merelv tiie local limits of 
what is ordinarily called a District Court, but includes 
the local limits of a Higli Court in its Ordinary Origi¬ 
nal CivilJurisdiction, the words‘District Court’ can¬ 
not, wherever they appear in the Civil Procedure Code 
be construed to include a High Court in the exercise 
of its Ordinary Original Civil Jurisdiction, fn 331 
col. 2: u. 332, col. 1.] ^ ’ 

Kedarnatk Mondal v. Gonesk Chandra Adak (1) 
commented upon. ^ '' 

Application by defendants for transfer 
of suit under s. 23 of the Civil Procedure 
Code. 

Mr. H. S, Suhrawardy, for the Applicant. 

Mr. I. C, Seth, for the Opposite Party. 

JUDGMENT. 

RELnkiiif C. J. —In this case a mort¬ 
gage suit was tried and decreed at Arrah. 
It would appear that a preliminary decree 
was passed on the 24th of June, 1921, and 
the final decree on the 27th of January, 
1922. The sale was in April, 1922, at which 
the mortgagees purchased the properties. 
It is true that a writ for delivery of posses¬ 
sion was issued in September, 1922, by way 
of execution on the Original Side of the 
High Court. 

The present application concerns a suit 
brought by the defendants to that mort¬ 
gage suit on the 20th April, ly25. It 
appears that that suit was brought to set 
aside the decree of the Subordinate Judge 
of Arrah on the ground of suppression of 
processes. Curiously enough the writ of 
summons was not served for more than a 
year. An application is now made to us by 
the defendants in the suit for an order 
that that suit be transferred to the Court 
at Arrah which is within the limits of the 
Province of Behar and Orissa. 

It is said that the application is com¬ 
petently brought before this Division Bench 
by virtue of the terms of s. 23 of the Code 
of Civil Procedure. In our opinion, s. 23 
of the Code of Civil Procedure does not 
govern this case so as to make this Division 
Bench a proper forum to which such an ap¬ 
plication can be made. It is quite true that 
the word “ District," in the Civil Procedure 
Code includes not merely the local limits 
of what is ordina:rily called a District Court 
but includes the local limits of a High 
Court in its Ordinary Original Civil Juris¬ 
diction. That is a very different thing 
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indeed from saying that the words “District 
Court" wherever they appear in the Code 


of Civil Procedure mean and include a 
High Court in the exercise of its Ordinary 
Original Civil Jurisdiction, If that is what 
was intended to be laid down by Mr. Justice 
Fletcher in the case of Kedarnath Mandal 
V. Gonesh Chandra Adak (1), I do not agree 
with it. A case has been referred to which 
seems to me very much in point the case 
of Fakaruddin Mahomed Chotodhry v. Garth 
(2) and speaking for myself and bearing 
in terms also of s. 3 of the Civil Procedure 
Code, I decline altogether to hold that a 
learned Judge of the Original Side is a 
Court subordinate to the High Court. He 
is the High Court and, in my judgment, 
we would be going contrary to authorities 
and upsetting well-settled principles if we 
entertained the present application. It 
may be that one consequence of this ruling 
is that there is no machinery provided by 
express terms in the Civil Procedure Code 
for the particular occasion which has arisen. 
Even 80 the applicants may take steps on 
the ground of malicious abuse of process 
or on the ground of forum conveniens. We 
are not here to advise. We will not for the 
sake of dealing with this case lay down a 
principle which would interfere with the 
settled practice and constitution of this 
Court, 

In my opinion, this application is incompe¬ 
tent and must be dismissed with costs. 

C* C. Ghose, J. —I entirely agree. 

A. N. A. Application refused. 

(1) 12 C. W. N. 446. 

(2) 3 C. W, N. 91; 26 C. 133; 13 Ind. Dec. (n. s.) 
689. 


ALLAHABAD HIGH COURT. 

8bcon» Civil Appeal No. 1916 op 1925. 

January 12, ly27. 

Present :—Sir Cecil Henry Walsh, Kt., 
Acting Chief Justice and 
Mr. Justice Banerji. 

Firm SHEO PRASAD-RAM PRASAD— 
Defendants—Appellants 

versus 

GOBIND PRASAD and others—Pluntiffs 

—Respondents. 

Negotiable iTUtruments Act (XXVI of 1881), s. 16 — 
Ev^emce Act (I of 1872), s. 92—Promissory note, suit 
on^-Oral evidence to show that note can be enforced 
pnly in certain contingencies, admissibility of. 


[lt)0 ■!. G. 102?j. 

J iu- relation to a promissory note, ot 
n?, 2 cotiuhIe instrument, attaches by or from delivery* 
and s. 16 of the Nej^otiable Instruments Act provides 
that us between th-? immediate parties to an instru¬ 
ment it may be shown that the instrument was deliver-- 
ed conditionally, or for a special purpose only and 
not for tile purpose of transferring absolutely the pro¬ 
perty therein, [p. ."533, col. 2.] 

In answer to a suit on a promissory note it is open 
to the'defendant to lead evidence to show that 
the promissory note was given merely as a security 
for the plaintiff's share of the capital advanced to¬ 
wards a partnership and that the promissory note can 
be enforced onlv when such capital becomes payable 
to the plaintiff, [p. 33G. col. I,] 

Second appeal from the decree of the Dis¬ 
trict Judge, Moradabad, dated the 21^t of 
May, 1925. 

Messrs. P. L. Banerji and N. P. Upadhiydi 
for the Appellants. 

Mr. G. W. Dillon, and Sir T. B. Sa/pTUy 
for the Respondents. 

JUDGMENT. —This is aaecond appeal 
which raises a very nice point of evidence, 
or rather the admissibility of evidence, a 
point which is constantly arising in various 
forms, and about which there is really a 
good deal of authority, both in the English 
reports and in the Indian reports. 

The appeal is brought by the defendant, 
whose defence has in substance been struck 
out, on the ground that he had not been 
allowed to prove his real case, because it 
has been held against him that his real 
case consists of evidence which is rendered 
inadmissible by 8.92 of the Evidence Act. 
Inasmuch as the learned District Judge, 
who is now a member of this High Court, 
followed a reported decision, which seem¬ 
ed to be in point, by two Judges of thifl 
High Court which was, undoubtedly, bind¬ 
ing upon him, he naturally decided in the 
way that he did. We are not making an/ 

complaint, and the existing practice m 
perhaps intelligible but, as a matter of 
fact, it is extremely embarrassing to have to 
decide the admissibility, or otherwise, 
a fundamental piece of evidence, tendered 
in support of defence, when one has only 
the vaguest idea as to what that evidence 
is. It is not only embarrassing but also 
dangerous to the parties, because if the 
Court of Appeal is compelled to interfere 
and order either a new trial, or further 
evidence to be taken, there is great tetnpta* 
tion to the party tendering the evidence, 

80 to frame his evidence as to fit it into 
the propositions which have been extract¬ 
ed from the Court of Appeal. It is 
necessary, therefore, to utter a word m 
warning to the Court which will have w 
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take the evidence again in this matter, 
that a substantial variation from the original 
statements tendered, or attempted to be 
made, at the first hearing, should be regard¬ 
ed with suspicion; but at the same time 
it is desirable to utter a warning that that 
suspicion ought not to be allowed to rest 
upon evidence which is additional and is 
really only developing the point which 
the defendant all along desired to make. 
A further warning seems necessary, owing 
to the old complaint of the lack of training 
in precise pleadings, and the vague and 
inartistic way in which pleadings are 
allowed to pass muster in these Provinces, 
it would be unjust, as this Court has said 
scores of times, to apply a rigid standard 
of scrutiny to a pleading which, however, 
clumsily, was really endeavouring to set up 
the real defence, and is not fiagrantly in¬ 
consistent with the story which the party 
attempts to support by his evidence'. In a 
case of this kind it is true to say that what- 
per instructions are given to the Pleader 
in the initial stages of the case, when the 
pleadings have to be framed, no body really 
-knows what the case of either side is until 
the matter comes into Court; and, as a 
matter of strict justice, the fault, where the 
• Court has to deal with a vague and clumsy 
attempt in a pleading to set up a definite 
defence, is not entirely on the shoulders of 
the defendant and bis Pleader. The law 
has, for excellent reasons, and as the 
result of long experience, provided machi¬ 
nery by which the other side, if there is 
doubt, prolixityj or vagueness about the 
pleading, may apply to the Court for an 
order for particulars, and- the plaintiff in 
this case could, undoubtedly, have applied 
to the Court to direct the defendant to 
give further and better particulars of the 
defence sought to be set up under para. 3 
of the further pleas. We recognise, how¬ 
ever, that this machinery, valuable though 
it is for the purpose of clearing ground 
before, the parlies -come into Court, is 
almost wholly ignored in the proceedings 
of the trial Courts, and little or no notice is 
-taken pf it until the-unfortunate Court of 
Appeal is asked to'disentangle the knot into 
■which the case has tied itself for lack of 
adequate preparation. 

The question of law, which we have to 
determine, turns upon the true application 
'Of two sections of the codified law, and 
we think we.should ^be doing less than 
.CUT duty indeed we^have nq right to inter- 
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fere with this decision at all, without ex¬ 
pressing our disagreement with the legal 
position which has been taken in the mat¬ 
ter up to this moment, giving our reasons 
for so doing, and stating what we believe 
^ be the law applicable to the evidence 
Ihe two sections are e. 46 of the Negotiable 
Instruments Act and s. 92 of the Evidence 
Act Possibly owing to the unfamiliarity 
of the ordinary Courts with cases relating 
to bill transactions, the point has been dis- 
cussed in the case before us, and other 
authorities which have been cited, as de- 
pending solely upon s. 92 of the Evidence 
Act. Ihere IS really no diiference in sub¬ 
stance between the two provisions, but at 
any rate in English business transactions 
the question arises far more often in rela¬ 
tion to negotiable instruments, or promis¬ 
sory notes, than in relation to any other 
documents, and is easier to expound and 
easier to apply in relation to such documents 
It must be borne m mind that the liability 
in relation to a promissory note, or negotia¬ 
ble instrument, attaches by or from delivery 

Instrumems 

Act piovides that as between the parties to 
an instrument (that means to say, the im-' 
mediate parties) it may be showr th“t 

the instrument was delivered conditionally 

or for a special purpose only, and not for 
the purpose of transferring absolutely the 
property therein. There really should be 
no difficulty in applying this simple pro- 
vision. A note is sometimes given as, what 
is described as, collateral security The 
term ‘security’ is misleading because a note 
of hand conveys no higher security than 
the personal liability of the executant—but 
It IS a collateral liability, and arms the 
creditor with conclusive documentary evi 
dence of the loan, for the recovery of 

which none-the-less he might sue even if 
he had no document at all; and in a case 
in which A lends B a thousand on a verbal 
promise to re-pay on demand, and a dav 

or two afterwards B gives A a promissory 

note for a thousand, as what is called col¬ 
lateral security, it is clear law that if after 
B re-paid the thousand to A, A put the 
promissory note in suit, it would be open 

story under s 46 

and to show that he gave the promissorv 
note conditionally, or for a special purpose 
only, namely, as a document on which the 
plaintiff could sue in the event of B failing 
to pay the loan, or fulfil his verbal nro® 

miBe, Another illustration is that of a 
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signature upon a bill given by a guarantor, 
A guarantor, or surety, is always able under 
s. 46 to show that he put his name upon 
the bill merely as a guarantor for the 
debtor originally liable, and received no 
consideration, and that may be a matter 
of the utmost importance, because a surety 
has defences open to him, which are not 
open to the debtor. If the creditor gives 
the debtor unreasonable time for payment, 
so that the position of the surety is altered, 
the surety may set up in defence that he is 
discharged by the creditor havinggiven time 
to the debtor, and he could not do that un¬ 
less he could show under this section that 
he signed only in the capacity of a surety. 
In the great majority of cases no body can 
tell by looking at the bill whether the names 
are the names, for example, of three joint 
debtors, or of three persons who have 
accepted different liabilities. Similarly it 
may be shown that the instrument was 
delivered conditionally, that is to say, as a 
collateral undertaking, given to the credi¬ 
tor, to be enforced only in the event of 
the debtor failing to discharge some con¬ 
temporaneous undertaking. There is, as 
we have said, no difference in substance 
but only in illustration and application 
between the provision in s. 46 of the 
Negotiable Instruments Act, and proviso 3 
to 8. 92 of the Evidence Act. Proviso 3 of 
s. 92 of the Evidence Act runs as follows:— 
“The existence of any separate oral agree¬ 
ment, constituting a condition precedent to 
the attaching of any obligation under any 
such contract.may be proved." Apply¬ 

ing that to the illustrations which we have 
given, and bearing in mind that the attach¬ 
ing of an obligation under the Negotiable 
Instruments Act is delivery, it is quite 
consistent with s. 92 of the Evidence Act 
that the signatory to a bill should be able 
to prove by oral evidence that the condi¬ 
tion precedent at the time of the making 
of the bill, or the delivery of the bill, was 
that it should merely be a record of a 
collateral liability against the failure of 
some other undertaking. 

Applying these considerations to the 
defence setup in this case, it appears to 
us after hearing such evidence as the 
defendant gave, not apparently in the ordi¬ 
nary course of the trial, but under the 
exceptional procedure of an examination 
conducted by the Court itself byway of 
anticipation and the wholly vague allega¬ 
tion in. paya, _3 of the defence that the 


defendant desired to prove, or was attempt¬ 
ing to prove that the promissory note in 
question was not the substantive liability 
such as it would be if given for a loan, or 
for the payment of the price of goods 
sold and delivered, but was a collateral 
undertaking, or recognition of liability 
arising out of another contract in the 
nature of a partnership transaction under 
which the defendant had become answer- 
able to the plaintiff for the sum of Rs. 2,183 
set out in the note, which represented the 
plaintiff’s share of the capital in the 
partnership when the partnership came to 
be dissolved. 

The defendants’ statement to the Court, 
roughly, was that he had bought or entered 
into a bargain and sale for the purchase of 
certain springs in Lahore some time in May 
and that being unable to put up the whole 
amount of the price, which, of course, would 
be the working capital in the business of 
selling these springs and iron things at a 
profit, he approached certain persons to come 
in as partners. He had deposited, he sayfli 
a thousand rupees to bind the bargain and 
to secure delivery, and had secured a per¬ 
son named Maula Baksh to come in as a 
partner, and presumably to provide capital. 
The story was very sketchily told, and 
not extracted from him by any body. H® 
went on to say that the plaintiff joined m 
the spring transaction only for Rs. 2,109* 
He gave the plaintiff no receipt. It only 
.appeared in his account books, but either 
at the request of the plaintiff, or in the 
ordinary course of events, as would b® 
expected between two business-men, it 
considered right that the plaintiff should 
have some document which he could ns© 
as, what we have described as, a collateral 
liability, or which he could produce M 
conclusive evidence of his share in the 
partnership capital, or which, when dis* 
solution came and there were substantial 
profits to be divided, he could tender as 
the mark of his claim in the distribution. 
The defendant distinctly stated, if he meant 
by what he appears to have said, that the 
promissory note v^as executed by him, which 
means given to the plaihtiff to re-pay the 
sum of Rs. 2,100 which the plaintiff had 
paid towards the total sum necessary 
purchasing the goods through him, the 
defendant, who was conducting the negoUar 
tions for their purchase and deliveryiro® 
Lahore. We have not the slightest 
tipn in holding that such evidenpe isn* 
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only admissible, but is precisely the class 
of evidence contemplated by the proviso, 
which we have only partly cited, in s. 46 
of the Negotiable Instruments Act, and 
in s. 1)2 of the Evidence Act We might 
emphasize an expression in s.46, to which 
ype have not hitherto adverted, namely, that 
it may be shown that the instrument was 
delivered not for the purpose of transfer¬ 
ring absolutely the property therein. It is 
a significant feature of the evidence and 
cannot be altered as the result of any 
observation which we make in this judg¬ 
ment, that the defendant alleged that he 
deposited the money necessary for secur¬ 
ing the goods in Lahore on the 2lst of 
June, 1921. That may not be so, but it 
is a significant fact that the promissory 
note in question is dated the 15th of June; 
that is to say, before the actual liability 
of the defendant towards the plaintiff in 
the partnership transaction had. become 
crystalized. The moment the money was 
handed over by the plaintiff to the de¬ 
fendant, the defendant became entitled 
to restore it if the transaclion fell through; 
but if the transaction went through 
the plaintiff would have no claim upon 
the defendant , until the partnership was 
dissolved, and it does seem'to support 
the defendant's case, with regard to the 
preliminary deposit” of the money in 
Lahore and the negotiations for the pur¬ 
chase which were taking place there, that 
the promissory note should have been dated 
the 15th of June. 

The Courts below followed the decision 
of a two-Judgo Bench of this Court, Sri 
Ram V. Firm Sobha Ram-Gopal Eai (1). 
No arguments are set out in the report, 
and s. 46 of the Negotiable Instruments 
Act was not even referred to. We doubt 
whether we should have come to the same 
decision as that Bench did on that occasion, 
but we desire to make it plain how 
we think authorities, which seem to be 
inconsistent with the view which we take, 
ought to be dealt with. The point of 
law, as we have said, in this case is clearly 
statutory. We have no authority to vary 
the language of the Statute, or to attempt 
either to alter or defeat its plain mean¬ 
ing. We . have to apply it. There are 
cases where ambiguous expressions in 8ta- 
tutes give rise to fundamental differences 
of opinion. But where an authority is 

■ • f}) ®7 inU. Ca8.513i20 A.-I.. J. 315;4 U. P. h, R. 
A.) 153; Ai A.'521; A IH. 1922 Ail. 2M. 


cited merely as an illustration of a particu¬ 
lar application of language in a Statute 
which is not in dispute, one can only say 
that a decision in such a case is not 

g in another case. Cir¬ 
cumstances alter cases, and we hold that 
we are free to apply what we understand 
to be the plain English of the Statute to 
the circumstances of this case, without 
regard to the fact that iu another case a 
Bench of this High Court applied the 

same language to circumstances apparent¬ 
ly similar in a different way. Whether 
these observations would be any assist¬ 
ance to any Subordinate Court, which was 

invited to decide or distinguish between 

*. . , giving to day and the 

decision m the Allahabad Law Journal 
we are unable to say, and, therefore, we 
will go this , much further and say that 
if there is pronounced inconsistency be¬ 
tween our decision and that, decision we 
do not hesitate to say that that decision 
was not correct. If any body should feel 
a difficulty in applying the provisions of 
these two sections he cannot do better 
than study the decision in New London 
Credit Syndicate v. Neale (2). The law in 
England and the law in India in this 
matt ter does not differ. There was a 
simple Bill of E.xchange for 110 pounds 
There the contention was that, at the time 
the bill was accepted, an oral agreement 
was made, and was relied upon by the 
defendant, that if the defendant could 
not meet it at maturity, the drawers would 
renew it. The first observation is that 
that defence appears to be an attempt to 
vary the terms. The internal provisions 
of the bill were that it should be payable 

on a certain date, and an oral agreement 
that it should not be payable on that 
date but some other, looks very much 
like an attempt, to vary the substance of 
the bill. The importance of the ease is 
that Mr. Justice Darling, who tried it 
believed the defence. Whether the evi- 
dencre was objected to or not, it probably 
was, it was received and acted upon bv the 
learned Judge. He held that the defend¬ 
ants was true and that the nego¬ 

tiation of the bill by the holders, which 
of course, would put it in the hands of a 
third party, who could sue upon it was 
in breach of good faith and a trick upon 

the defendant, having regard to the agree- 

(2) (1898) 2 Q. B, 487; 67 L. J. Q. B. 825; 79 L r 
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ment that it should be renewed at matut- 
iiy. The point of law, therefore, arose in 
the most concrete form. There was find¬ 
ing by an experienced Judge that the 
defence was true, and that the plaintiffs 
had agreed not to negotiate the bill, not 
to enforce it, but to renew it at the date 
of maturity ;and, therefore, if that evidence, 
which was accepted, was admissible by law 
the plaintiff’s suit failed; the old cases 
were cited in argument, including Pym 
V. Campbell, and the Court of Appeal 
held that it was inadmissible, because it 
was an attempt to vary the liability. The 
case is valuable because it contains two 
clear statements by two great commercial 
lawyers, which enable any body who 
takes the trouble to study them, to guide 
his course without possibility of mistake. 
Lord Justice A. L Smith said at page 490*: 
‘Tf the evidence be to the effect that the 
document is only delivered as an escrow 
(which means to say, a provisional liabil¬ 
ity) or that it is not to take effect as a 
contract until some condition is fulfilled, 
it is admissible. But that is not this 


what they now understand to be the ad¬ 
missible aspect of it in the view of the 
law. We think that on the whole i 
would be to the interest of the parties ii 
we retain control of the case, and, there¬ 
fore, we refer an issue to the lower Appeh 
late Court under O. XLI, r. 25. We 
direct the following alternative issues 
(I) Was the promissory note in suit giveii 
to the plaintiff in discharge of an exist¬ 
ing debt for past consideration or lor 
the purpose of transferring absolute pro¬ 
perty therein to the plaintiff, or (2) ms 
it given as a collateral security or under¬ 
taking only to be enforced if and when 
the defendant became liable to refund or 
pay to the plaintiff the sum of 
as the result of their joint undertaking. 
The parties will be at liberty, of course, 
to give further evidence and the usuw 
ten days will be allowed for objection , 
and the Judge will be at liberty if 

finds himself unable on a consideration oi 

the whole evidence to answer 
these issues, definitively, to set out i 
separate statement what he believes 


case." Lord Justice Vaughan Williams 
on the next page of the report said this: 
“ For lawyers practising under the old 
system of pleading there was a convenient 
test in these cases as to whether the oral 
evidence which it was sought to give was 
admissible. If the evidence were such as 
would support a plea of the general issue 
in an action of contract, like non est factum, 
that is to say, if it amounted to shewing 
that, though the defendant signed the in¬ 
strument, he signed it on the understanding 
that it should not be an effective instrument 
until some condition was fulfilled, then 
it was adinisaible.'*^ If in this case the 
truth really is that the defendant gave 
this promissory note on the understand¬ 
ing that it should be an effective instru¬ 
ment, if and when the liability arose 
upon his part to restore to the plaintiff 
his share of the capital, that evidence 
would, in accordance with that exposition 
of the Statute Law in India, be admissible. 
We would only repeat that the Court to 
which we‘propose to refer the issue will, 
of course, in taking the additional evi¬ 
dence, which will be necessary, do so with 
great care and be careful to see that in 
Bubstahce advantage is not taken of this 
decision by the defendant and his wit¬ 
nesses to trim their ease acc ording to 
♦Page of (1898> 8 Q. B.—LffcTj 


the true facta 
z. K. 


hsues re 


mittsd. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2459 of 

November 22, 192(5. ■ 

Present: —Mr. Justice Broadway ana 

Mr. Justice Zafar Ali. 

DULLAH AND others— Plaintiffs— 

Appellants 

versus 

Musammat SAEDARAN and anothbe- 
Dbfendants—Respondents. 
Limitation Act (IX of 190S), Sch. I. Arts. 
Ejectment suit — Limitation—Possession ^ 

sion—Possession proved till certain date, wM 
presumed to continue till dispossession. , 

Plaiatif! who was the owner o£ an item o . 
was recorded as such was found to tiave bwn F 
sion of the land through his tenant till 1 w . 
the Revenue Records showed the “ -aggaioii. 

holding through the person in actual p ^ 
Plaintiff instituted a suit in 1920 for reco y 

session of the land: . , -haence 

Held, that it must be presumed m 
evidence to the contrary that the plamUn ^ 

to hold possession through his tenant til ^jdaf 

that the suit was not, therefore, barred 
Art. 142 or Art. U4 of Sch. I of the Umitaii 

[p. 337, col. 2.3 , j «« nf th® 

. Second appeal from the decree , 
District Judge, Jhelum at ^Ijo 

the 15th July. 1922 , reversing 
Additional Mun^if, First 

District Gujrat, dated the 24th ApB > 
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Mr. M. L. Puri, for the Appellants. 

Bishan Narain Mathur, for the Ee- 
spondents. 

JUDGMENT, —This second appeal has 
arisen out of a suit brought by Dullah and 
Walli, sons of Muhammad, against Muham¬ 
mad Din, son of Lakhan and Raliman, son 
of Sabhu. The parties are residents of 
Mau^a Bhakhi in the Phalia Tahsil of the 
Gujrat District. The plaintiffs claimed 
possession of 32 kanals of land, alleging 
that they were the owners thereof, and that 
the defendants had taken forcible posses¬ 
sion of the same. The defendants set up the 
plea of adverse possession, and the trial 
Court found that the plaintiffs had proved, 
firstly, that they were entered as owners 
certainly from 1906 to the date of suit, and 
that they were shown as in possession of 
the said lands in the Jamabandis of 190t)-07 
through their tenants Kadu and Mula. 
Lastly, he held that whether Art. 142 or 
Art. 144 of the Limitation Act applied, the 
plaintiffs’ suit was clearly within limita¬ 
tion. The plaintiffs were accordingly 
granted a decree against which the defend¬ 
ants preferred an appeal to the learned 
District Judge. The learned District 
Judge took a different view. He agreed 
with the findings of fact arrived at by the 
trial Court but came to the conclusion that 
the latest date on which the plaintiffs could 
be said to be in possession through the 
tenants was 1907 and that it could not be 


presumed from the absence of any docu¬ 
mentary evidence that they were in actual 
possession up to 1910, that being the year 
when Lakhan's name appears as claiming 
to be proprietor of the land in suit, 
Lakhan being the father of Muhammad 
Din. He accordingly accepted the appeal 
and dismissed the plaintiffs’ suit. 

The plaintiffs have now come up to this 
Court in second appeal and it has been 
urged that the view taken by the trial 
Court was correct and that whether Art. 142 
or Art. 144 applied, the suit is within time. 
It is further contended that it was for the 
defpdants-respondents to establish that 
their possession was adverse. In support 
of this contention Mr. Mokand Lai Puri 
quoted various authorities but placed most 
reliance on the Secretary of State for India 
Chelikani Rama Rao (1). At page Ii31* 

39M.617;31 M. L. T. 324 ; 20 
N. 224: 14 A. L. J. 1114; 

r T^’ V aa ^ ^ L. R. 1007; 25 

J. 69: 43 I. A. 1 92 fP. 0.) 
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their Lordships of the Judicial Committee 
say that “xVothing is better settled than 
that the onus of establishing title to pro¬ 
perty by reason of possession for a certain 
requisite period ties upon the person assert¬ 
ing such possession.” In the present case 
there can be no doubt that the plaintiffs 
were the owners and entered as such cer¬ 
tainly up to 1910. The entries as to their 
ownership continued up to the present time. 
They were never in actual physical posses¬ 
sion of the land and they never claimed 
such possession. Throughout their case 
has been that they held possession through 
tenants. In 190ti-07 the tenants through 
whom they held were Kadu and Mula. In 
1910-11 the Revenue Records show that 
Lakhan, father of defendant Muhammad 
Din claimed to be the owner and in posses¬ 
sion of the land cultivating through Mula 
and Jiwan tenants-at-will. Thus we see 
that Mula must have attorned to Lakhan in 
1910 or 1911. We disagree with the view 
expressed by the learned District Judge 
when he says that it cannot be presumed 
from the absence of any documentary evi¬ 
dence that the plaintius were in actual 
possession up to 1910, provided the word 
"actual ’’ be regarded as possession through 
tenants, for in the present case the plaint¬ 
iffs, as already pointed out, never claimed 
to be in actual possession of the land at all. 
As owners they have been in possession 
through tenants up to such time as some 
other person advanced a claim of ownership 
adverse to theirs. This, according to the 
evidence on this record, did not take place 
till 1910. The suit was brought in 1920 
and whether Art. 142 or Art. 144 applies, 
it is perfectly clear that the plaintiffs are 
entitled to a decree. 

We, therefore, accept this appeal, set 
aside the order of the learned District 
Judge and restore the decree of the Addi¬ 
tional Munsif. The plaintiffs will be entitl¬ 
ed to their costa throughout. 

A N- Appeal accepted^ 



BtJNbARAMMAL r. SoKDARA REDDI. 

MADRAS HIGH COURT. 

Se.o vD Civil Appeal No. 433 of 1925. 

October 12, 1926. 

Present Mr. Justice Ramesam. 

SUNDARAMMAL— Respondent No. 9 
Legal Representative of the deceased 
IRespondent No. 4 —Appellant 

SUXDARA REDDI and others— 

PErniONER AND RESPONDENTS Nos. 1 TO 3 

AND 5 AND 8—Respondents. 

Civil Procedure Code{Act V of 1008), 0. AA'A'77, r. 7, 

0. XXXIV, r. 5~Transfer of Property Act (IV of 
18S2), s. 82—Mortgage suU —Preliminary decree — Kon- 
payment into Court-Assignment of decree in favour of 
purchaser of equity of redemption of one of morU 
gaiged items—Decree, whether extinguished—Assignee 
brought on record—Final decree, whether can he passed 
—Proportionate abatement of mortgage amount — 

Trayisfer by next friend of minor plaintiff xvithout 
sanction of Court, void or voidable—Execution by 
transferee -Proper procedure—Security against claims 

of minor—Parties—Impleading of party at one stage, 
effect of. 

Where the amount due under a preliminary decree 
in a mortgage suit is not paid into Court before the 
appointed day, a decree for sale must be made under 
O. XXXn , r. 5, cl (2) of the Civil Procedure Code. 

[p. 339, col. 2.] 

Where after the preliminary decree, a defendant, 
purchaser of the equity of redemption of one of the 
mbrtgaged properiies. obtains an assignment of Hie 
rights of th? decree-iiolder in the name of a benamidar, 
the el!<jct of the assignment is not to destroy the 
rights under the mortgage-decree and substitute there¬ 
for a mere right of contribution. The assignee-decree- 
holder if brought on record as party is entitled to 
obtain a final decree for sale. But, as a consequence 
of ths assignment, the mortgage amount must be held 
to.have been reduced by the proportionate part of it 
to which the property purchased by him was liable. 

’ Such amount should, under s. 82 of the Transfer of 
Property Act, be ascertained by taking the proportion 
lof its value to the total value of the mortgaged pro¬ 
perties. [p. 340, col. 1.] 

An assignment of the riglits under a preliminary 
• decree in a mortgage suit by the next friend of a 
minor decree-holder without the sanction of the Court 
under 0. XXXII, r. 7 of the Civil Procedure Code 
is not . void but merely voidable at the instance 
of , the minor, [p. 310, col. 2.] 

Where objection is taken by the defendants to the 
validity of such an assignment when the assignee 
seeks to execute the decree, the assignee-decree-holder 
should be directed to furnish security to the satisfac¬ 
tion o! the executing Court for indemnifying the de¬ 
fendants against any possible claims by the minor 
plaintif! on the ground that the assignment on hla 
behalf was made without the sanction of the Court. 

[p. 335, col 2; p. 339, col. 1.] 

An introduction of a plaintiff or defendant for one 
stage of a suit is an intreduction for all stages, [p. 

339, col 2.1 

Brij Inaar Singh v. Kanski i2am. (1), followed. 

Second appeal against Ihe decree of ihe 
Court of the South Arcot^ in A. b\ No. 376 of 
19;al, preferred against lUe order, dated the 
l2th VVbruary, 1924, of the Court of the 
teub r ibt.ie 'Judge, ('uddaloic, in LA. 
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No. 49 of 1923, in 0. S. No. 14 of 1919, on 
the file of the Court of the Additional 
Subordinate Judge at Cuddalore. 

Messrs. S. Srinivasa Ayyangar stud N.S. 
Srinivasa Iyer, for the Appellant. ; 

Messrs. S. Varadachari and E.V.Svn- 
dara Reddi, for the Respondents. 

I 

JUDGMENT. —The facts of this second 
appeal may be stated as follows:—Two 
persons named Lakshmanan Ohetty and 
Muthiah Chetly, a minor represented by his 
next friend, obtained a preliminary decree 
for sale on the foot of a mortgage in 0. 9- 
No. 14 of 1919. Defendants Nos, 1 and 2 

are the heirs of the original mortgagor; 
defendants Nos. 3 to 8 were subsequent 
purchasers of the equity of redemption of 
separate portions of the mortgage proper¬ 
ties. Defendants Nos. 3, 4, 5 and 8 also 
claim right of subrogation to some prior 
mortgages which they had discharged. 
This right was recognised in the prelimi¬ 
nary decree which directed sale of the items 
purchased by them subject to the prior 
mortgage. An appeal against this direction 
was filed by the mortgagor. After the 
appeal was filed the rights of the decree- 
holders were assigned by a deed (Ex. A; 
dated '/Gth July, 1920, and the assignee 
applied to have his name brought on rfr 
cord as the ord appellant (Ex. 0, dated 
5lh of August, 1921). The order of Court 
was “the petitioner will be added as the 

3rd appellant.'' The appeal was dismissed 

on the 31st of March, 1922. The assignee- 
decree-holder then applied before the 
Subordinate Judge for the passing of e 
final decree.' The Subordinate Judged^' 
missed the petition. There was an appeal W 
the District Judge of South Arcot and the 
District Judge, reversing the order of the 
Subordinate Judge, passed a final decree 
as prayed for. The present second appee* 
is filed by the 9th defendant who 
added as the legal representative of the 4tn 
defendant who died, by an order dated th 
29th of November, 1923. 

Two objections were taken by the 
lant to the passing of a final decree: (D 
That the assignment by the mortgagee 
was really obtained benami for the benen 
of the 5th defendant; (2) the as^ig^men 
in respect of the minor 2nd plaintiff ww 
invalid as no sanction of the 
obtained under 0. XXXII of the Ci 
Procedure Code. Taking up the first P®*? * 
the Subordinate Judge found that ^ 
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assignment was really for the benefit; 
the 5th defendant. This finding was not 
questioned before th^. District Judge whose 
order was passed on the footing of the 
finding. Before me Mr. Varadachariar also 
argued the case on the basis of that finding. 
Both parties concede before me that this is 
not a matter arising in execution, but is a 
proceeding in the,suit, vide, 0. XXXIV, 
r. 5, so that 0. XXI, r. 16, of the Civil Pro¬ 
cedure Code, does not apply. The only 
question is, as the suit has not yet been 
disposed of, what is the proper procedure 
to be observed? The result of the Sub¬ 
ordinate Judge’s finding is that the 5 th 
defendant, a purchaser of the equity of 
redemption in one of the mortgaged pro¬ 
perties, has now become, by the assignment, 
entitled to the mortgagee’s rights. Only 
in obtaining the assignment, with a view 
to keep his position as a purchaser of the 
-equity of redemption and his position as 
assignee of the mortgagee’s rights, distinct, 
he obtained assignment, in the name of a 
benamidar who for this purpose may be 
regarded as a trustee for the 5 th defendant. 
The District Judge held on a strict con- 
•^slruction of O XXXIV, r. 5 that the Court 
is bound to pass a final decree when the 
defendants have not made the payment of 
the mortjgage amount into Court. 

Mr. Srinivasa Ayyangar, who appeared for 
the appellant, has suggested in some por¬ 
tion of his argument (though I do not think 
very seriously) that under 0. XXXlV, r. 5 , 
cl. ( 2 ) the Court shall pass a decree on 
application made on that behalf by the 
plaintiff. And here the assignee decree- 
holder is not a plaintiff. The assignee- 
decree-holder has certainly become after 
being added to the record an additional 
appellant and in becoming an additional 
appellant I think he has also become an 
additional plaintiff. In Brij Indar Singh v. 
Kanshi Ram ( 1 ) the Privy Council held 
that where a party had been brought on 
record as the representative of an original 
plaintiff la a proceeding in appeal against 
an interlocutory order, he must be regarded 
a^ brought on record for all the purposes 
or the suit and he need not be added again 
"When the cass went back to the first Court. 
At page 110* they refer to the added party 


t ^ 33 M. L. J. 486; 22i 

trV. V ^20 P- VV. R. 1917; 15 A. L ^ 

fiU* p. h. W. 3l3r 20 c. b .J 

M. W. N. 8U; 32 0 W ^ 
I, i.„7; 44 I A. 218 fP. c\ 

--—-— 


as a plaintiff though he was not an oiiginal 
plaintiff. “The plaintiff, as representative 
of the original plaintiff, and the defend¬ 
ant’s representatives of Joti LaJ. had been 
introduced in the Chief Court. No doubt 
that was only done in the course of an 

interlocutory application as to the produc- 
tion of books. But the introduction of a 
plaintiff or a defendant for one stage of a 
suit is an introduction for all stages.” I 
tlierefore, think that the assignee has now 
become, for the stage between the pre¬ 
liminary decree and the final decree, the 

3rd plaintiff in the suit. Even if it were 

conjunction with 
O. XXXIV, r. 5, I think it is open to the 
assignee to apply fora final decree 

The main point argued by Mr. Srinivasa 
Ayyangar is that the District Judge was 
wrong in construing O. XXXIV, r. 5. strict- 
c ' 7 ^^ rHied oh Jogendra Prasad Naraiu 
bingh V. Gourx Shankar Prasad Sahu (2) 
for the position that even where a payment 
IS not made into, but outside, Court, it is 
open to the Court to enquire into any 
payments made by the defendants and to 
embody the result in the final decree that 
may be passed by it, In the present case 
the decree has been paid up and the charge 
13 extinguished and no final decree has to be 
passed. On the other hand in Singa Raja v 
Fethu Raja (3) this Court held that if no 
payment is made into Court a final decree 

shall be passed. The learned Judges sav at 
page 580*:— . 

"Sub rule 2 says where such payment is 

. ^ eay, where such 

payment is not. made into Court, the Court 
shall pass a decree ordering the sale of the 
mortgaged property or a sufilicient part 

thereot .Therefore we are of opinion that 

the sc leme of the Gjde, so far as mortgage'^ 
decrees are concerned is that if the amount) 
due under preliminary decree has not been 
paid before the appointed day a decree 
foreale is to be made and the machinery 
for sale is to be set in motion.The pro¬ 

visions of the Code are imperative.,.. '* 

I do not think it is necessary for m'e to 
consider in this case the conflict between 
a decision of this Court and the Patna Hi^h 
Court. In the case before me there was no 
payment towards the decree What has 
happened is one of the defendants who Was 
only a purchaser of the equity of redemp- 


(2) 40 Ind. Gas. 138; 2 P. L. W. 66; 2 P L J 5"“ 

(3) 48 Ind. Cfia. I9fi; :i5 M. U J. .“i?') aML^T* M W 

839;^L. W.497: 2t U. h. T. 391: IMr ni ‘ - 
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tion ia one of the properties and who is, 
thereiore, entitled to redeem the suit mort¬ 
gage obtains a transfer of the mortgagee’s 
rights. He has not paid any amount to¬ 
wards the decree. Mr. Srinivasa Ayyangar 
contends that where one of the mortgagors 
pays up the mortgage amount, an intention 
cannot he attributed to keep the mortgage 
alive for his own benefit as against other 
mortgagors or owners of the equity of 
redemption in portions of the mortgage 
property, and his only remedy is a suit for 
contribution. This may be so. But we are 
not dealing with the case of one of several 
mortgagors or one out of several heirs of a 
mortgagor. I doubt even in the case of 
one of several mortgagors if there is any 
prohibition preventing him from obtaining 
an assignment of the mortgagee's rights. 
Where he pays up the mortgage amount 
and obtains no document, there is no pre¬ 
sumption that he intended to keep the 
mortgage alive. But, where he obtains a 
transfer of the mortgagee’s rights, I think 
that, in the capacity of such a transferee 
he is entitled to maintain a suit on the 
mortgage. It is true in such a suit he has 
to give a deduction for a proportionate pait 
of the mortgage amount' to which be him¬ 
self was liable as one of the mortgagors, 
but it cannot be said that he cannot main¬ 
tain a suit on a mortgage. But, whatever 
may be said as to one of several mortgagors 
or one of several heirs of a mortgagor, I 
think it is clear that in the case of a pur¬ 
chaser of the equity of redemption of one 
of the mortgaged properties, there is no 
law or principle, prohibiting him from 
obtaining an assignment of the mortgagee’s 
rights and it cannot be said that the effect 
of such an assignment is to destroy the 
mortgage and to give him only rights of 
contribution. I think the only effect of 
such an assignment is to reduce the mort¬ 
gage amount by the proportionate part of 
it to which the property purchased by him 
was liable. Such amount should be as¬ 
certained by taking the proportion of its 
value to the total value of the mortgaged 
properties. (Vide s. 82 of the Transfer of 
Property Act). In this case while on the 
one hand, I agree with the District Judge 
in thinking that there is nothing to stop 
the passing of a final decree, on the other 

band, I think the District Judge ought to 

have enquired into the question what 
amount has to be deducted from the mort¬ 
gage amount by reason of the 5th defend- 
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ant obtaining an assignment of the mort¬ 
gagee’s rights and then passed a final 
decree against the other defendants for the 
rest of tiie amount. Before passing a final 
decree this proportion will have to be as¬ 
certained. 

_ Before passing the final order in connec¬ 
tion w’ith this matter, I will now deal with 
the second point arising in the appeal. 
Mr. Srinivasa Ayyangar contended under 
0. XXXII, r. 7, that the assignment by the 
minor plaintiff ought to receive the sanc¬ 
tion of the Court and, therefore, cannot be 
recognised, but Mr. Varadachariar■ has 
pointed out that the only effect of the 
absence of such a sanction is that it is 
voidable at the instance of the minor: See 
Phulwanti Kunwar v. Janishar Das (4) 
and Umtd Singh v. Sohhag Mai Dkadha (5) 
where the Privy Council say that they are 
of opinion that the decisions of the Trial 

Judge and of the Chief Commissioner were 
right. This is true, but something must 
be done in this case to protect the other 
defendants from being harassed by the 
minor later on if he chooses to avoid the 
transfer for a second payment. Mr. Vara¬ 
dachariar says that directions indicating 
such protection may be made in the execu¬ 
tion stage and it is unnecessary to consi4®^ 
the question at present before passing the 
final decree. But I do not agree. If the 
question is not settled now the defendants 
will be in an inconvenient position. They 
cannot pay up the amount outside Court 
directly to the decree-holder. This is 
practically compelling them not to pay and 
to insist on the decree-holder taking out 
execution through Court so that the Court 
may pass some order protecting them from 
being harassed by the minor. There is no 
justification for this. I think the assignee- 
decree-holder must be called upon to 
security for indemnifying the defendants 
from being harassed by the original minor 
2 nd plaintiff for his share of the amount 
and only on his giving such security that 
the final decree should be passed. With 
reference to the first point I now call upon 
the District Judge to ascertain whatamount 
should be regarded as discharged by reason 
of the 5th defendants' double position as 

O) 83 Ind. Cas. 782; 46 A. 575; 22 A. L. J. 521; A.t 
R. 1C24 All. 625; L. R. 5 A. 785 Civ. ^ ^ tr 

(5) 32 Ind. Cas. 161: 43 C. 290 at p. 299; IV 

N. 137; 30 M. L. J.67; 14 A. L. J. 97; 3 'V fi' 
19 M. L. J. 108; 23 C. L. J..1.'<0; (1916) 1 M, W, 

18 Bom. L. R. 308; 43 I. A. 1 (P. C.), 
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purchaser of the equity of redemption and 

for ° mortgagee’s rights and 

rfnw- ascertain the pro- 

the to.“,l 1 P® property bears to 

Findtli •''® • mortgaged properties. 
davr^F?«-h‘^ SIX weeks and objections ten 
days. Fiesh evidence will be taken for 
tens purpose. 

in^'^the°^K^^^'^°® order contained 

of 4onnf\ ® judgment the District Judge 

following 

rl^arde?) what amount should be 

delend^nf’ ^*®°barged by reason of the 5th 

the eont^v ® position as purchaser of 

and 24 ^ redemption in items Nos. 28 

ana .iy and assignee of the mortgagee’s right 

nronort^”*' Purpose to ascertain wLt 

proportioa the value of his prooerties 

ofuie ‘be total value 

properties. 

J^^frefore, find that the property in 
ea^uTlv 'ieffudant has purchased the 

all the other morteraged properties bear the 
propor lon of 3, 340 to 4, 6352 or0 72 

in the *? sivea as Rs.d,955-9 0 

value of i’®®"®®- Towards the 

wn^he^i^ mortgaged properties Rs.356-12-0 
nmna be deducted in respect of the 
properties purchased by the 5th defendant. 

hearinVfff°"'^.i,®PP®^^ Coming on for final 
bearing after the return of the findings of 

referred*h^'^t^®^*^n Court upon the issue 

ThA fl A- judgment. 

that el ® i‘°°®P'^®'l. The result is 

fled al'fJiVow,;*!! decree will be modi- 

4 d^ p°“a ‘be words “also to 

The fig^,™f will be omitted 

‘W, XT 29” out of the words 

omitteT" Tm”' " ‘d V.’ '‘ud 24” will be 
omitted. The words “what is declared due 

■'what will hA d 1921” will run 

drerae a! a fi "® preliminary 

Court in® A®° ‘b® decree of this 

Rr4 598 rfo figm-e 

a aas li 0 is substituted for Rs 4 955.9 0 

ThsT (-“b ®b will be added ” 

ing for"'®'!®® decree-holder before apply- 
eaUefarf ® P^ '^kl security to'^ the 

sxef'uting Court for in- 
P 033 ib\r^i defendants against any 

the inf 'jL^b® .2ud plaintiff on 

behalf assignment on his 

oebalf was made without the sanQtioa of 
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appellant 1st respondent 

pooportionate cost.s on 
Ks.dJi) 12-0 (rupees three hundred and fifty 
SIX anl aiinr^ ta*elve aid d,a id-l3-0 
(rupees four thousr-id and live hundred 
and ninety-eight and annas thirteenj res¬ 
pectively in 330)ad appeal. 

The order of the lower App-lh^e Court 

as to costs in the lower Courts will stand. 

Decree modified. 


ALLAHABAD HIGH COURT, 

l‘iRST Civil Appeal No. 23 op 1924. 

connected wits 

Fiest Civil Appeals Nos. 524, 525 

AND 526 OP 1923. 

October 19, 1926. 

Pre<ient Mr. Justice Dalai 
and Mr. Justice Pullan 
The PUNJAB NaATION^AL BANK— 

Plaintiff—AppellAxN't 


versus 

TAJAMMUL HUSAIN-BHHESHAR 

NATH AND OTHERS —DePENuANTS— 

Rkspondents. 

.Ve^ofia6je Imtmmtnts Act(XX\’l of 1S81), ss. 27 82 
Dtllof Exchange-Renewal by drawer without 'ac- 

—.Iccfipior, whether diicharaed. 

The renewal of a hill of h'xchange without the 

fTA k- “r not discharga tl.a .acceptor 

from his liability, [p. 342, col. 2.] ^ 

Winn a omn of action for tnoiny is once com- 
pleto in Itself and the debtor then pives a bill or note 

to the creditor for payment of the money at a future 

tunc, the creditor, if the bill or note is not paid at 
matiirity, may always, as a rule, sue for the original 
consideration provided that he Ins not endorsed or 
lost or parted with the bill or note under .such cir 

cumstances as to make the debtor liable upon it to 

some third person, [p. :i42, rol 1 j 
Sheihh Akbar v. Sheikh Khan (2). Darjavarapu 
Sarrapa y Rajnpratapu (.3) and Torrance v Jiank of 
British North America r4), followed. ^ 

i^rdar/Cimr V. Chanirawati (1). distinguished. 

First Appeal from the decree of the First 
Subordinate Judge. Cawnpore, dated the 
2 lst September. 1923. 

Dr. K. N Katju for the Appellant. 

Messrs. Nehal Chand and S. B. Jokari 
for the Respondents. * 

JUDGMENT.-The Punjab National 

Bank has appealed from the dismissal of 

two hundis, 

datea the 2Qd oc November, 1921 The 
/iurii25 were drawn by the firm oc Tajam- 
mul Husain-Bisheshar Nath, and the 

.uLabBish e- 
ebar isath at Calcutta, These huudis wer 
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irlnly accepted by the firm of Moti Lil- 
Bishcshar Nath. Tlie question of accept¬ 
ance has already been dealt with by us 
in our judgment in First Appeal Xo.' 52t 
of 1923 delivered to-day. We hold accept¬ 
ance to have been made by a person 
duly authorised by the firm as required 
bv 8.^57 of the Negotiable Instruments 
Act. These hundis were renewed on the 
4th of February, 1922. by the same drawer 
but were not accepted by the firm of Moti 
Lal*Bishe‘^har Nath on presentation. The 
learned Judge of the lower Court held 
that the renewal of the 4th of February, 
1922, was a full discharge of tlie two 
prior hundis and that, therefore, the firm 
of Moti Lal-Bisheshar Nath was not 
liable to make payment either on the for¬ 
mer two hundis of the 2nd of November, 
l'2i, oron the subsequent hundis of the 
4th of Februaiy, 1922. 

The learned Judge relied on a ruling 
of this Court reported in the case of 
Sardar Kuarv. Chandraiuati (1). In our 
opinion, the facts in that case were not 
similar to those of the present case. The 
principle applicable to a case bke the 
present is one laid do\vn in the case of 
Sheikh Akbar v. Siieikh Khan (2): 
“When a cause of action for money ie 

once complete in itself.and the debtor 

then gives a bill or note to the creditor 
for payment of the money at a future 
time, the creditor, if the bill or note is not 
'paid at maturity, may always, as a rule, 
sue for the original consideration, provid¬ 
ed that he has not endorsed or lost or 
parted with the bill or note under, such 

.circumstances as to make the debtor liable 
upon it to some third person." There 
has been no such endorsement in the pre¬ 
sent case, and the principle of the above 
rule, which was followed by the Mairas 
High Court in the ca>e of Dargavarapu 
Sarrapu v, HamproPipu (3) would apply, 
tif we refer to the relevant section of the 
Negotiable Instruments Act, the different 
ways in which the acceptdr of a negotiable 
.instrument may discharge his debt are 
given in e. 82. The three ways are cancel¬ 
lation, release and payment. Admittedly 
there was no cancellation here and theie 
was no discharge because the new hujidi 


' 939^ W. N.(1832) 55;2 Ind. Dec. (n. s) 

‘1am ® ^ 3 ) 713. 

- ^3' 25 Al.aeO. 
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wa^ only a provisional discharge, which 
would have been complete if that hundi 
had b^en accepted. For the same reason 
there wns no payroent in due course. In 
a ca'ie of i he Judicial Committee [Torrance 
v. Bank of British North America (4)] it 
was held under similar circumstances that 
a fresh agreement between the drawer and 
the holder of value of a Bill of Exchange 
did not. release the acceptor of the first 
bill from liability on foot of the first bill. 
The learned Counsel for the respondents 
drew our attention to the observations on 
renewal of a Bill of Exchange in Halsbuiy'a 
Laws of England, Vol. II, page 553 , where 
it is said: ''Prima facie the giving of a 
new instrument in place of an existing one 
has the effect not of discharging the in¬ 
strument then existing, but of being a 
conditional satisfaction of it, so that if 
the new instrument is duly paid at matur* 
ity the first instrument is discharged; 
but if not, then the dormant rights on the 
first instrument are revived." This is 
the rule enunciated in Sheikh AkhaPs case 
(2). Then follows the sentence on which 
the learned Counsel for the retpend-., 
ents has relied :—“Parties to the first 
instrument who do not assent to its re¬ 
newal are in any case discharged." Pos¬ 
sibly this covers the case of sureties find 
not of principal debtors such as an accept¬ 
or of a hundi is. It is also to be noticed 
that Bisheshar Nath, one of the partners 
of ihe firm was a party as paitner 
another firm to the drawing of the net^ 
contract and was cognizant of ihe renewal- 

The ruling from the Privy Council 

Reports quoted above does not favour the 

view that the acceptor of a Bill of 
change is discharged from his liability 
on the renewal of that bill to which he has 
not consented. 

We are of opinion that the Bank can 
enforce the liability of the firm of Mo'* 
Lal-Bisheshar Nalh on foot of the two 
Bills of Exchange of the 2fnd of November, 
1921. 

La the result we set aside the decre® 
of the Inver Court and decree the 
iff’s suit on the two hundis of the 2nd O* 
November, 1921. with costs in all Cpuns 
including in this Court fees on the high® 
scale. 

A. N A, Appeal allowed. 

{■i) (1371) 5 1\ C. 216; 29 L. T. 109; 21 W. 11.329. 
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CALCUTTA HIGH COURT. 

Appeal p.^om OaiaiMAL Order No. 3i9 

OF 1924, 

February 13, 1920. 

Present:—Mv. Justice B. B Ghose 
and Mr. Justice Panton. 

DASARATtiY CBAKRAVARTY— 

Appellant 

vpv.ms , 

Maharaja KHAUNISH CHANDRA RAY— 

Respondent. 

Civil Procedun Code (Act V of 1008), 0. IX, r. 9, 
0. XXI, r. 90, 0. XLIII, r. 1, ch. (c) (j) — Application 
to set aside execution sale—Dismissal for default^ 
Application for restoration, maintainability of — 
Appeal, whether lies. 

No appeal lies against an orc^er refusing to set 
aside an order dismissing for default an application 
to set aside a sale under 0. XXI, r. 90 of the Civil 
Procedure Code. [p. 313. col. 2.] 

Jung Bahadur V. Mahadeo Prasad 12), followed. 

Order IX, r. 9 of the Code of Civil Procedure is not 
applicable to an application for setting aside a sale 
in execution of a decree under O. XXI. r. 90 of the 
Code of Civil Procedure, [p. 344. col. 1.] 

Thakur Prasad v. Fakir-Ullah (3), Bunko Behary 
Oangopadhya v. Nil Madhub Chuttopadhya (4) and 
Hari Charan Ghosh v. Manmatha Nath Sen (5), relied 
on. 

App®^'! against the order of the Subordi¬ 
nate Judge, Nadia, dated the 20th Septem¬ 
ber.* 1924. 

Babus RttpencZra Kumar Mitter and 
Dharmadas Sett, for the Appellant. 

Mr. D. N. Bagchi and Babu Mohini Mohan 
Bhattacharjee, for the Respondent. 

JUDGMENT. —This appeal raises the 
question whether 0. IX, r. 9 of the Code 
of Civil Procedure is applicable to an ap¬ 
plication made for setting aside a sale in 
execution of a decree under 0. XXI, r. 90 
of the Code of Civil Procedure. The ques¬ 
tion arises in this way:—The appellant 
before us presented an application for set¬ 
ting aside a sale under O. XXI, r. UO. On the 
date fixed for the hearing of the case the 
applicant was not ready with his evidence 
and he asked for time. Time was granted 
on one occasion but on the next occasion 
he was still not ready with his evidence. 
Further time was asked for and the learn¬ 
ed Subordinate Judge refused to grant 
time and thereupon the Pleader for the 
applicant stated that he had no evidence 
and no further instruction. Upon that 
the application for setting aside the sale 
was rejected for default of the applicant. 
This order of dismissal was passed on the 
23rd of August, 1924, On the 20th of 
September, 1924, one of the judgment- 
debtors put ia an application purport- 
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iag to hivo b33n made ui.Ur O. IX*' 
r. 9 of the Coie of Civil Procedure for 
restorati-)!! of the applicition for setting' 
aside the sale 'Flie learne 1 Subordinate 
Judge rejected the apolication on the 
ground that that rule did not apply to such 
an aoplication. The judgment,-debtor 
appeals to this Court and a preliminary 
objection has been taken to the competency 
of the appeal on the ground that there 
was no appeal under the Code against an 
order made by the Subordinate Judge. Iti 
answer to that objection the learned Vakil 
for the appellant relies on 0 XLIIT. r. 1 
els. (c) and (j) of the Code of Civil Pro¬ 
cedure. Clause fc) only refers to an order 
rejecting an application for setting asldb 
the dismissal of a suit. That clause, there¬ 
fore. does not apply in terms. It is con¬ 
tended that the order falls under cl. (j), 
and reliance has also been placed on the 
case of Kali Kanta Chuckerbutty v. Shyarri 
Lai Das Basu (1) in support of an appeal. 
This appeal is not against the order of 
dismissal for default which might fall 
within cl (j) of that rule. But this appeal 
is against the order refusing to set aside 
the dismissal for default. It ia contended 
on behalf of the respondent that on the 
authority of the case of Jung Bahadur v, 
Mahadeo Prosad (2) which was decided 
under the old Code, no appeal lies against' 
such an order. We think that the con¬ 
tention of the respondent should be ac¬ 
cepted that there is no appeal against an 
orler refusing to set aside an order of 
dismissal for default of an application 
such as this. Then with regard to the main 
question whether O. IX, r. 9, applies to 
such a case as this, we are asked to set 

aside the order in the exercise of our revi- 

eional jurisdiction. Weareof opinion that 
the case of Thakur Prasad v. Fakir Ullah (3)' 
is really decisive of the question. There,rheir 
Lordships in dealing with the contention 
that by virtue of s. 647 of the Code of 
18S2, 8. 373 of the Code applied to execution 
proceedings observed asfollows:—“The sug¬ 
gestion is that it is anplied by force of s. 647. 
But the whole of Ch. XIX of the Code, 
consisting of 121 sections, is devoted to 
the procedure in executions, and it would 
be surprising if the framers of the Code 
had intended to apply another procedure 

(1) 33 Ind Cas. 593; 25 C. L. J. 133. 

(2) 31 0. 207; 8 0. W. M. IGO. 

(3) 22 1. A. 44; 17 A. 106; 5 M L. J. 3; G p, 

0. J. 536; 8 lad. Pec. (m. e,) 303 (P. 0.). 
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inostly unsuitable, by saying in general 
terms that the procedure lor suits should 
be followed as far as applicable. Their 
Lordships think that the proceedings spoken 
of in s. 647 include original matters in the 
nature of suits such as proceedings in 
Probates, guardianships, and so forth, and 
do not include executions.” Their Lord- 
ships approved of the case of Buvko Behary 
Gdngopadhya v. 2^il Madhub Chnttopadhya 
(4) where the matter is stated in equally 
clear terms. The section of the present 
Code corresponding to the old s. 647, is 
8. 141, which runs thus:—“The procedure 
provided in this Code in regard to suits 
shall be followed, as far as it can be made 
applicable, in all proceedings in any Court 
of Civil Jurisdiction.” This section, it 
may very well be assumed, was enacted in 
.these terms to give proper effect to the 
decision of their Lordships in the case of 
Thakur Prasad v. Fakir-UUah (3). If it was 
.intended that proceedings relating to suits 
shoulc^ be applicable to proceedings under 
O. XXI of the Code*or similar proceed¬ 
ings it might have been stated that the 
procedure with regard to suits would be 
applicable to other proceedings under the 
Code. It seems, therefore, that the clear 
intention of the section is that the pro¬ 
cedure relating to suits would not apply 
to proceedings relating to execution, the 
procedure with regard to which is laid 
down in 0 XXI of the Code itself. In the 
case of Ghosh v. Manmatha 

Nath Sen (5) Sir Lawrence Jenkins, Chief 
Justice, held that 0. IX, r. 13 of the Code of 
0ml Procedure, 1908. was not applicable to 
a proceeding under rr. 100 and 101 of O. 

AAL of the Code and, in delivering the 
judgment of the Court he referred to the 
case of Thakur Prasad v. Fakir Ullah (3). 
as laying down the rule that the procedure 
.referred to does not apply to execution 
proceedings. The argument urged on be¬ 
half of the appellant by Babu Rupendra 
Kumar Mitra is that the Privy Council de¬ 
cision should be confined to an application 
^r execution but the case of Hari Charan 
Ghosh V. Manmatha Nath Sen (5) is a clear 
. to this contention. It is urged on 

behalf of the appellant; that there are con- 

flicting cases on the point and the matter 

, should be referred to a Full Bench for de- 

we understand the decision 
of the Privy Council the matter seems to be 

iQ ?■ s ) ^-3- 

(5) 19 Ind. Gas. 683; 41 0.1; 18 C. W. N. 343. 
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clearly laid down and we do not think that 
any reference to a Full Bench is called for. 
The appeal, therefore, is dismissed with 
costs. We assess the hearing fee at three 
gold mohurs. 

A. N. A. Appeal dismissed. 


MADRAS HIGH COURT, 

Second Civil Appeal No. 3 of 1921. 


October 26, 1921. 

Present: — Sir William Bock Ayling, Kt 
Officiating Chief Justice and 
Mr. Justice Odgers. 
SUBBARAYA PILLAI AND another— 
Plaintiffs—Appellants 


versus 

C. D. DEVASAHAYAM PIlLAIand 

ANOTHER— DeFBNDAVTS —RESPONDENTS- 

Specific performance—for directing txtcuiiort 
of fresh deed, when maintainable — on-registration 
due to plaintiff's negligence, effect of. 

A suit for directing the execution of a fresh docU' 
ment does not lie where the document originally 
executed is neither lost, destroyed or fraudulently 
suppressed by the defendant, but was in the posses¬ 
sion of the plaintiff and it was open to him to have 
applied in time to get it registered. 

Verikatasami v. Kristagya (1), followed. ^ . 

Nynakka Routhen v. Vai'ana Mahomed Naina 
Kallappa Reddi v. Ramalingachi Reddi (3l and 
Chinna Krishna Reddi v. Dorasami Reddi (-1), dis¬ 
tinguished. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Coimba¬ 
tore, in Appeal Suit No. 44 of 1920 (A. o. 
No. 94 of 1 m 20, on the file of the District 
Court of Coimbatore), preferred againet 
that of the Court of the Principal Dis¬ 
trict Munsif, Erode, in Original Suit No. 
813 of 1918. . 

Mr. S. Muthiah Mudaliar, for the Appel" 
lants. 

Mr. K. S. Desikan, for the 1st Respondent. 

JUDGMENT.— The lower Courts were 
right in following Venkatasami v. Kristayf^ 
(1) and dismissing the suit The cases re¬ 
lied on by appellants Nynakka rww* 
then V. Vavana Mahomed Naina (2). Nm' 
lappi Reddi v. Ramalingachi Reddi (d/ 
and Chinna Krishna Reddi v. Dorasarnt 
Reddi (4) are all distinguishable inasmuch 
as the documents sought to be replaced m 
those suits were burnt, lost or fraudulen 
ly suppressed by the defendants therein. 


L. J. 1G9; 5 In J. Dec. (n. 8-) 


(1) 16 M. 341; 3 M. 
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'2) 5 Jr, H/C. R. 

L3* 20 M. 2.S0: 7 Ind. Dec. (s*. s.) 173. 
(4) 20 M. 10; 7 Ind. Dec. (n. s.) 13. 
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In the present case the document was in 
the possession of plaintiffs from the time 
of execution and it w^as open to them at any 
time to apply to get it registered. 

The second appeal is dismissed with 
costs. 

V. N. V. 

A. N. A. Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

May 11, 1926. 

Present: —Viscount Dunedin, Lord 
Atkinson and Mr. Ameer Ali. 

LAKSHMAN CHANDRA MANDAL- 

Plaintiff—Appellant 
versus 

TAKIM DHALI and others—Defendants— 

Respondents. 

Vendor and purchaser—Suit by purchaser for pos- 
session—Purchaser found not entitled to recover pos¬ 
session—Claim for refund of purchase-money —Sepa¬ 
rate suit. 

A purchaser asking for re-payment of the purchase- 
money in a suit for recovery of possession of the 
property, on. his claim for possession being found, 
unsustainable, may be directed to raise the question 
in. a separate suit, where the question whether the 
purchase was a truly speculative one or a purchase 
under such circumstances as would warrant a good 
title has been not specifically investigated in the 
Courts below. 

Appeal from the judgment of the Calcutta 
High Court. 

Messrs. L. deGruyther and H. N, Serif for 
the Appellant. 

Messrs. A. M, Dunne and K. C. Hyanif for 
the Respondents. 

JUDGMENT. 

Viscount Dunedin— The appel¬ 
lant-plaintiff in the case is the purchaser 
of two-thirds of a certain lease-hold pro¬ 
perty which he says originally belonged 
to Ida Sina from whom his vendors are 
descended, in right of two sons of Idu Sana, 
.and he sues the defendant-respondent who 
‘is in possession, he having acquired the 
■whole property from Budhai the other and 
xemaining son of Idu Sana. 

The whole point in the appeal, there¬ 
fore, depends upon whether the lease-hold 
in question was originally settled with Idu 
Sana who was the head of the whole, 
faroiljr here represented, or whether it wjw 


originally settled with one of his sons 
Budhai. Budhai was, undoubtedly, in pos¬ 
session, and it was necessary for the plaiiU- 
itif to prove his case. He attempted to do 
80 by bringing forward certain statements 
that were made in various litigations that 
had happened, hut upon looking into those 
litigations the learned Judge of first in¬ 
stance and the High Court both came to 
the conclusion that the statements made 
were absolutely contradictory and, tJiere- 
fore, no affirmative proof for what the 
plaintiff wished to deduce from them. The 
oral evidence suffered the same fate ; it was 
contradictory and was not believed and 
accordingly, there again, we have concurrent 
findings that the plaintiff has not made out 
his case. That really disposes of the merits 
of the case. 

There is a second branch of the case as 
launched in which the disappointed pur¬ 
chaser owing to the result of what has been 
narrated, asks for re-payment of the price 
which he has paid. It is quite clear that 
that point was never really investigated in 
the Courts below. It has never been gone 
into as to whether it was a truly speculative 
purchase or a purchase under such circum¬ 
stances as would warrant a good title, and 
accordingly the learned Subordinate Judge 
said he could not decide the matter, but 
gave leave to the plaintiff to raise the ques¬ 
tion in a separate suit. That also was cen 
firmed by the High Court. 

Their Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeal 
with costs 

A. N A. Appeal dismissed. 

Solicitors for the Appellant;—Messrs. 

Ranken Ford d Chester. 

Solicitors for the Respondents:—Messrs, 

Barrow Rogers & Nevil, 


NAGPUR JUDICIAL COM¬ 
MISSIONER’S COURT. 

Civil Revision No. 195 op 1 26. 
December 16, 1926. 
Present:—Mr. Findlay, J. C 

DADU KHUSHIRAM-Plaintifp 

—Applicant 


versus 


HORILAL KASIRA —Dependant 
-Non-Applicant. 

Contract Act {IX of 187S), s. 23~Gamhling, money 
advanced for-Place of gambling not prJk 
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-puhlie 07' a gaining houst-’Loan. wh<ither recoverable 
^Public policy. 

Ill the absence of evidence that the gambling for 
th3 purpose of cirryi.ig on which a loan is advanced, 
was going on in a public place or a gaming house, 
the amount of the loan is recoverable from the debtor 
inasmuch as the loan was not advanced for a purpose 
which was* necessarily illegal. 

Pringle v. Jafar Kkan tl)and Siibbarayya v. De- 
vandva (21, followed. 

Revision against the decree of the Small 
Cause Court Judge, Seoni, dated the I5th 
April, 1926, in Small Cause Suit No. 74 of 
1926. 

Mr. W. R. Puranik, for the Applicant. 
Mr. V. R. D/iofc, for the Non-Applicant. 

ORDER.— The plaintiff-applicant, Da- 
du Khushiram, sued the defendnnNnon* 
applicant, Horilal Kasira, in the Court of 
Small Causes, Seoni, for recovery of a sura 
of Rs. 146-4-0 said to have been borrowed 
"by the lattrr. The defence was that the 
loan was, in reality, taken by one Lakhmi- 
chand in the defendant's presence and 
that it had been borrowed by Lakhmichand 
fora gambling purpose. The lower Court 
found that the loan had actually been taken 
for a gambling purpose by the defendant, 
but it dismissed the suit as it was of 
opinion that the consideration was illegal 
under s. 23 of the Indian Contract Act. 

It is urged on behalf of the applicant 
that the findings of the Subordinate Judge 
go beyond the pleadings on record and 
that, in view of the defeodanl’s denial of 
having taken the loan at all as well as of 
' the lower Court’s finding to the contrary, 
the plaintiff was entitled lo a decree. After 
perusing the evidence and statements on 
■ record. 1 entertain not the slightest doubt 
but that the defendant, on the day he took 
•the loan, was engaged in gambling and 
that the plaintiff knew perfectly well that 
the loan was taken duiing play for the 
purpose of carrying on the latter. 

I am of opinion, however, that in the 
circumstances of the present case, the con¬ 
sideration cannot be held to have been for 
an object forbidden by Jaw. There is no 
proof that the gambling was going on in a 
public place; on the contrary, it was 
apparently being conducted in a private 
house and there is nothing to show that 
the play was being conducted for purposes 
of profit by the owner of the house. In 
those circumstances I am of opinion that 
the money lent to enable the non-applicant 
vto cuutinue gambling is recoverable, as not 
‘necessarily beirg for an illegal purpose: 


cf. Prinjle v. Jafdr Kkan (1) and Su6- 
haraija v. Devamlra (2). 

In the circunn-tances of the cas;, how¬ 
ever, 1 do not think the plaintiff-apDlicanfc 
rs entitled to any interest and I am further 
of opinion that the parties should bear 
their own costs in both Courts. I, there¬ 
fore, reverse the judgment and decree 
passed by the lower Court and instead 
give a decree for Rs. 13S in favour of the 
plaintiff applicant. 

z. K. Order accordingly- 

(1) 5 A. 443; A. \V. N. (1883) 68; 3 lad. Dec. {s. a.) 
375. 

(2) 7 M. 301; 2Ind. Dec. (.v. s.) 704. 


ALLAHABAD HIGH COURT. 

Seco.nd Civil Appeal No. 1107 of 1924. 

January 10, 1927. 

- Present: — Mr. Justice Iqbal Ahmad. 

MAHA MANGAL RAI and othbrS- 
Defiandants—Appellants 

versus 

KISHUN KANDU—Plaintiff- 

RE'PONDENT. vrff.*. 

Civil Procedure Code {Act V of 1903), 0. ALi, * 
4, S3—Appeal by some judgment-debtors^OtMf^ 
made parties — Decree, whether can be reversed 
pect of all—Transfer of Property Act {IV of loo • 
69-Liviitation Act {IX of 1908), Sck. I, Arts. 

II 48 — Mortgage, invalid, effect of—Possession w . .t,- 
gagee, nature of—Recitals in mortgage-deed, 
evidence—Adverse possession^ Redemption —L» 

Where a decree appealed from proceeds on a g*y 
common to all the plaintiffs or all the 
and only some of them appeal against 'f 0 . 

power vested in the Appellate Court by r. * 
-XLI, of the Civil Procedure Code to reyerse or ^7 
the decree appealed from in favour of all ^b® P 
iff 3 or all the defendants, is not restricted to . 
in which the plaintiffs or defendants who b® ^ 
appealed are made parties to the appeal. 
can be exercised by the Appellate Court ®^®® 
plaintiffs or the defendants who have not 
are not made parties to the appeal, [p. 348, j Jygd 

Whore a mortgage is not effected by a 
deed as required by s. 53 of the Transfer of WP® ^ 
Act, it is invalid, but nevertheless die reeuw 
tained in the unregistered ^lortgage-deeu 
missible in evidence for the purpose of ®*P * ijio 
4he nature and character of the posswsion 
mortgagee over the mortgaged property, [p-, L* per* 

, A mortgage of an occupancy holding ° .ogncy 
mitted by law, but where a mortgagee of an ^ f 
holding enters into possession of the noi 

continues in possession thereof for more tna ^ 

years, he can only prescribe for a tido as ® -Agd- 
and his posacssioa cannot be regarded as o 
.verse to the mortgagor. If the holdiitf 

.a case, brings a suit for possession 01 s“® 1 ^ 

against the mortgage© within twelve yeari 
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date of the execution of the mortgage, he can claim 
a.n unconditional decree for possession on the ground 
tjiit the martgage being of an occupancy holding 
is void iQ law. Hut after the expiry of twelve years 
the mortgagie obtains a valid title as such aud the 

mo-tgagor cm recover possession of the holding only 

by reJ unplion. The period of linaitation for a suit 
for redemption in such a case, however, is sixty 
years as provided by Art. U8 of Sch. I to the 
Linytation Act. [p. 349, col. 2; p. 350, col. 1.] 

Second api:)eal from the decree of the 
Additional District Judge, Gorakhpur, 
dated the 22Qd of April. 1924. 

Dr. M. L Agnrwala, for the Appellants. 

Mr. Benocl Behari for rhe Respond¬ 
ent. 

JUDGMENT. —This is a defendants’ 
fi-p peal and arises out of a suit for re¬ 
demption of a mortgage. The plaintiffs’ 
case was that the mortgage sought to be 
redeemed was effected by means of an 
unregistered deed of mortgage executed 
19 years prior to the institution of the 
suit, that is, in or about the year 1904, by 
Charan and Nath, the predecessors-in-title 
of the plaintiffs, in favour of Maha Mangal 
Rai, defendant No. 1, for a sum of Rs. 200 
hnd that the property mortgaged was an 
Occupancy holding. It was further alleged 
in the plaint that though the relation 
between the parties to the suit was that 
of mortgagor and mortgagee, the plaintiffs 
had on a former occasion, because of a 
wrong advice given to them, brought 
a suit for ejectment of the defendants 
from the holding in dispute in the Revenue 
'Court, but that suit was dismissed on the 
finding that the defendants were in pos¬ 
ses non as mortgagees. The plaintiffs 
alleged that as the defendants refused to 
take mortgage-money and to deliver pos¬ 
session of the holding in dispute the 
plaintiffs were compelled to bring the suit 
for redemption. 

The defence to the suit was a denial of 
the mortgage and an assertion by the de¬ 
fendants that they were the original tenants 
of the holding in dispute and were not in 
'possession as mortgagees. The defendants 
further urged that the decision in the 
'^iectment suit filed by the plaintiffs in the 
Revenue Court operated as res judicata in 
^the present suit. 

■ The trial Court held that the plaintiffs 
fiad failed to prove that the defendants 
were in possession as mortgagees, and on 
f hat finding dismissed the plaintiffs* suit. 

of the four plaintiffs only one, name- 

.ly Aishun Kandu, filed an appeal against 

too' (Jecree of the trial Court io the lower 


. KISHUN KANDU. 3^7 

Appellate Court. But it was noted in the 
memorandum of appeal filed bv him that 
he was preferring the appeal under 0 XLJ, 
r. 4 of the Civil Procedure (''ode cn 
behalf of all the plaintiffs. 

The lower Appellate Court disagreed 
with the trial Court and held that ihe de¬ 
fendants were in possession as mortgagees, 
and that the mortgage in favour of the 
defendants was made about 20 years prior 
to the institution of ttie suit. It further 
held, that the mortgage being unregistered 
was unenforceable and invalid, but not¬ 
withstanding the invalidity of that mort¬ 
gage, the defendants* possession was not 
adverse and the suit was not barred by 
limitation, and that the plaintiffs were 
entitled in any case to a decree for redemp¬ 
tion of the mortgage and for possession of 
the holding in dispute on payment of the 
sum of Rs. 200 alleged by the plaintiffs to 
be the amount of the mortgage money. 

On these findings the lower Appellate 
Court set aside the decree of the trial 
Court and passed a decree for possession 
of the holding in dispute in favour of all 
the plaintiffs on payment of Rs. iOO to the 
defendants. 

The decree of the lower Appellate Court 
has been assailed before me by the learned 
Counsel for the appellants on three grounds. 
Firstly, it is argued that as only one of 
the plaintiffs, namely Kishun Kandu, ap¬ 
pealed against the decree of the trial 
Court, and did not make the remaining 
three plaintiffs parties to the appeal, the 
appeal itself was incompetent and the 
Wer Appellate Court had no jurisdiction 
to set aside the decree of the trial Court. 
Secondly, it is argued by the learned 
Counsel for the appellants that the alleged 
mortgage being invalid, because the pro¬ 
perty mortgaged was an occupancy bolding 
the transfer of which is prohibited by Jaw’ 
and because the mortgage was effected by 
an unregistered instrument which could 
not be done in view of the provisions of s. 
59 of the Transfer of Property Act, the 
possession of the defendants could not be 
held to be in the capacity of mortgagees 
and as the plaintiffs discontinued to be in 
possession of the holding from 1904 the 
suit was barred by Art. 142 of the Limita¬ 
tion Act. Thirdly, it is argued that the 
lower Appellate Court was wrong in pro¬ 
ceeding on the assumption that the posses¬ 
sion of the defendants was as licensees or 

w^s permissive and not adverse, inaemucli 
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as no such case was set up by the plaint¬ 
iffs either in the plaint or in the trial 
Court. 

In support oc the first point argued by 
the learned Oouosel for the appellants 
reliance has been placed by him on the 
cases or Amhika Prasad v. Jhinak Singh 
(1), Wajid AH Khanv. Puran Singh (2) and 
Balaram Pal v. Kanysha Majhi (3). In the 
case of Amhika Prasad v. Jhinak Singh (1) 
only one of three plaintiffs in a pre-emp¬ 
tion suit filed an appeal professing to do 
80 not only on his own behalf but also on 
behalf of his co-plaintiffs who were not 
made parties to the appeal. One of those 
co-plaintiffs died during the pendency of 
the appeal and his heirs were not brought 
upon the record and the appeal was heard 
and allowed by the High Court in ignor¬ 
ance of the fact that one of the co-plaintiffs 
was dead. When the successful plaintiffs 
wanted to take possession of the property 
pre empted in execution of the decree of 
the High Court, it was contended by the 
vendee thp.t the decree of the High Court 
was a nullity and was incapable of execu¬ 
tion. This Ootirt upheld the objection of 
the vendee and held that the appeal pend¬ 
ing in the High Court had, because of the 
omission to bring upon the record the 
legal representatives of the deceased plaint¬ 
iff, abated as a whole and the decree 
passe I by the High Court was a nullity and 
incapable of execution. The decision in 
the case of Amhika Prasad v. Jhinak Singh 
(1) has not been approved by two learned 
Judges of this Court in the case of Wajid 
All Khan v. Puran Singh (2) and because 
of this conflict of judicial opinion in this 
Court, I.have already referred Execution 
First Appeal No. 41-i of 1926 for decision 
to a Bench of two Judges but that case 
has not yet been decided. In any case, 
neither the case of Amhika Prasad v. 
Jhinak Singh (1) nor that of Wajid AH 
Khan v. Puran Singh (2), noted above, has 
any application to the present case. The 
question that formed the subject-matter of 
consideration in those cases was, as to whe¬ 
ther the omission of the appellants to bring 
upon the record the legal representatives 
of one of several plaintiffs in a suit for pre¬ 
emption during the pendency of an appeal 

(1) 71Tnd. Cas. 321; 45A.286;21 A. LJ, 91- A T 
R. 1923 All. 211. 

(2^ Tnd. Cas. 66; 47 A. 100; 22 A. L. J. 991; h ll 
6 A. 3u Civ.; A. I. R. 1925 All. 108. 

(3) 53 Ind. Cas. 548. 
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agiinst the decree in that suit, has or hafl 
not the effect of causing an abatement or 
the appeal as a whole. That question does 
not arise in the present case. The question 
that arises for consideration in the present 
case is as to whether, when the decree ap¬ 
pealed from proceeds on any ground com¬ 
mon to all the plaintiffs or all the defend¬ 
ants, and when only some and not all the 
plaintiffs or defendants have appealed 
against the decree of the trial Court, the 
power vested in an Appellate Court by 0. 
XLT, r. 4, Civil Procedure Code, to re¬ 
verse or vary the decree appealed fro^ 
in favour of all the plaintiffs or all 
the defendants, is restricted to cases 
in which the plaintiffs or defendants 
who have not. appealed are made Par¬ 
ties to the appeal, or that power can OQ 
exercised by the Appellate Court even n 
the plaintiffs or defendants who have no^ 
appealed are not made parties to 
peal. In the case of Balaram Pal v J 
sha Majhi (3), cited by the learned Couds 
for the appellants, two learned 
the Calcutta High Court are reported 
have observed that “ We think that wn 
a plaintiff prefers aa appeal in ^*2! 
other plaintiffs are interested, that \ 
(O. XLI, r. 4, Civil Procedure Coae^ 
does not authorise him to proceed w 
the appeal without making other i 
iffs parties to the appeal.” The 

cutta case is distinguishable l ^ 
the present case, inasmuch as in 
case the question for consideration ; 
whether or not the failure of 
several appellants who claimed n ] 
title to a certain land to bring upon 
record the legal representatives of on 
the deceased appellants resulted 
abatement of the appeal as a whole- 
is not the question that arises for ^ 
sideration in the present case. an 

learned Judges meant to lay down t 

Appellate Court can only j. 4 , 

powers vested in it 0 laint- 

t’ivil Procedure Code, if all the P jj 
iff-» or defendants in -whose favo 

reverses or varies the decree pgtflt 

ties to the appeal, I, with all re^F 

am unable to a^ree with * 

only condition laid down by the 

lature in order to bring 

tion the provisions nf r. 4 of jgcree 

Civil Proce lure Code, is 

appealed from should have 

on any ground common to all tne v 
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defendants. It is not 

OT defe^dn^f plaintiffs 

?s i*! "'hose favour the decree 

Onim h.v the Appellate 

Court, should be made parties to the ap- 

to hold, that an Appel¬ 
late Court cannot reverse or varv the 
decree appealed from in favour of ‘ such 
plaintiffs or defendants who have not ap¬ 
pealed when the decree appealed from 

Si^- giound common to all the 

plainti^ffs or aefendants, will be to read 

into the rule words which are not there. 
1 may also with all respect point cut that 
learned Judges of the Calcutta High 
Court have not assigned any reason in 
^pport'ofthe opinion expressed by them, 
ine observation of the learned Judges 
pressed to its logical consequence comes 
0 his, that it is not open to one of seve¬ 
ral plaintiffs jointly entitled to maintain a 
suit to appeal against the decree of the 
trial Uourt without making the other 
plaintiffs parties to the appeal, that is. in 
otner words, an appeal by one of several 
co-plamtiffs having a joint title is incom- 
petent. I am unable to accept such a broad 
proposition of law. Every party to a suit 

u appeal against a decree by 

.wnicn he is aggrieved, and the mere omis¬ 
sion of other parties to the suit, who are 
equally aggrieved, not to joiu hands with 
Him in preferring an appeal cannot debar 
an Appellate Court to grant such relief to 
the party who has appealed to which he is 
round entitled. Ordinarily on an appeal by 
one of several plaintiffs or defendants the 
Appellate Court can only reverse or vary 
the decree of the trial Court in favour of 
the party appealing, but exceptions to 
t'ule are provided for by rr. 4 and 33 
of O. XLI, Civil Procedure Code. A 
comparison of those rules shows that 
the powers given to an Appellate Court 
by r. 33 of 0. XLI, Civil Procedure Code, 
can only be exercised by that Court in 
favour of “all or any of the respondents or 
parties. But no such qualification is to 
be found in r. 4. This leads to the infer¬ 
ence that the Legislature deliberately em¬ 
powered an Appellate Court in cases con¬ 
templated by r. 4 to reverse or vary the 
aecree, in favour of all the plaintiffs or de¬ 
fendants even though some of them may 
“Ot be parties to the appeal. For these 

-I am of opinion, that there is no 
uoatance in the first ground urged by the 
learned Counsel for the appellants. 


KISHDN KANDU. 

There is no substance either in the other 

two points urged by the learned Counsel 
for the appe laiits. On the nndings of the 
lower Appellate Court, which ruKungs are 

had baore the moHgage alleged bv them 
a title to the holding in dispute and were 

in possession or the same. The defendants 
entered into possession of that holding-be- 
cause of the unregistered mortgage-deed 
e.\ecuted by the plaintiff, '['be mortgage 
not having been effected by a regi.stered 
deed as required by s. 59 of the Transfer 

invalid, but iieverthe- 
le..s the recitals in the unregistered mort¬ 
gage-deed were admissible in evidence for 

SLS o? tlie nature and 

character of the possession of the defend- 

liolding in dispute, vide, 
Va .1 adaPillai v. Jeevarathnammal (4) The 

unregistered mortgage-deed being in pos¬ 
session of the defendants and they not 
having nroduced the same, secondary evH 
dence of its contents could be given in 
view of the provisions of s. 65 of the Indian 
Evideiice Act, On the basis of such evi- 
aence the lower Appellate Court has found 
as a fact, that the plaintiffs mortgaged the 
holding in dispute to the defendants about 
20 years prior to the institution of the 

admits of no doubt, 
entered into possession 
of the holding in dispute as mortgagees 
and not as trespassers. A mortgage of an 
occupancy holding is. no doubt, not%rmi“ 
ted by law, but by entering into possession 
as mortgagees of the holding in dispute 
and by continuing in such possession for 
more than 12 years, the defendants could 
only prescribe a title for the limited inter- 
est of a usufructuary mortijae'ee Thia 
was the view taken in the case oi Nadepena 
A^pmrnmay SaripilH Chinnavadu (5) If 
the plaintiffs had brought a suit for pos- 
session of the holding in dispute agaLst 

°£‘^® execution of the mortgage the 
plaintiffs could have claimed an uncond ® 

thaTthe"ro?tg°ay°befng“fTn‘JOcS^ 

Bom. I. k 444 (PC?’ C-^CI;22 

Mad. 802;47M.W ’ ’ A. 1. R. 1924 
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holding was void in law. In that case the 
defendants could not have set up the mort¬ 
gage as a bar to the plaintiffs’ claim, but 
by continuing in possession for more than 
12 years as mortgagees, the defendants 
have prescribed a title to the mortgagee 
right and it is this acquisition of the pre¬ 
scriptive title that has vested in the defend¬ 
ants, the rights of a mortgagee. The de¬ 
fendants never took possession of the hold¬ 
ing claiming an absolute title to the same, 
and obviously, therefore, the plaintiffs’ title 
to the holding in dispute has not been 
extinguished. It is, as if it were, that by 
the continuafice of the defendants’ pos¬ 
session for more than 12 years as usu¬ 
fructuary mortgagees, there came into 
existence a legally operative mortgage 
■which the plaintiffs must redeem as a 
condition precedent to a decree for posses¬ 
sion of the holding in dispute. This is 
what has been held by the lower Appel¬ 
late Court. 

Dr. Agarwalahas argued that a person 
can prescribe a title to something which 
is permitted by law but not with respect 
to something which is prohibited by law, 
and he maintains that the mortgage of an 
occupancy holding being prohibited by 
law, the defendants could not prescribe a 
title to mortgagee rights. I cannot agree 
.with the contention of the learned Counsel 
for the appellants. If a trespasser by tak¬ 
ing unlawful possession of certain property 
can prescribe a title as against the true 
owner by adverse possession for more than 
, 12 years, I find it difficult to follow why 
a usufructuary mortgagee of a property, 
the mortgage of which is not premitted by 
law, cannot prescribe the limited interest 
of a usufructuary mortgagee in the pro¬ 
perty mortgaged to him. 

In my judgment, Art. 142 of the Limi¬ 
tation Act has no application to the present 
• case. A suit for redemption of a usufruc- 
. fcuary mortgage is, no doubt, in substance a 
suit for possession of immoveable property, 
but the period'of limitation for such a suit 
is that provided -for by Art. 148 of the 
Limitation Act and it is that Article that 
' governs the present case. The allegation 
of the plaintiffs that the defendants entered 
into possession of the holding in dispute 
as mortgagees necessarily leads to the con¬ 
clusion that the defendants’ possession 
■was permissive and, therefore, the lower 
^Appellate Court was right in assuming 
that the defendants' pOB^essiou was per¬ 


missive and not adverse, and in doing w , 
that Court has not made out anewcasfl 
for the plaintiffs which was not set up by 
them in the trial Court. 

For the reasons given above, the decree 
of the lower Appellate Court is perfectly 
correct and I dismiss the appeal 
costs. 

z. K. Appeal dismissed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 311 op 

February 7, 1927. . . 

Presenr.*—Sir Louis Stuart, Kr., Chiei 

? Judge, and Mr Justice Raza. 

NI3AR AHMAD KHAN-DefendaNT 

—Appellant 
versus 

Musammat RAHMAT BEGUM— 

— RES^^O^•DENT. . , 

, Contract Act (IX of 1S72). ! 

ing in a near relation—'Natural love and ^ 

—Agreement by Muhammadan to pay mainUnanc 
wife's father and mother—Validity of jn a 

The meaning of the words “parties standing , 
near relation” in s. 25 (1) of the Contract AC* 

1872 should not be narrowed down so as to 
“near relatives.” [p. 351, col. 1 .] , of 

The parents of a Muhammadan lady are relative ^ 
her husband and they must be considered to ^ 
parties standing in a near relation to him. .ftn aS ^ 
ment by a Muhammadan to pay certain maint 
to his wife's father and mother is, therefore, a , 

disposition by virtue of s. 25 ( 1 ) of the Contm« . 
as haying been made on account of natural ^^ , ^05 
affection between parties standing in a near r 
to each other, [ibid.] „ 

Appeal from the decree of the 
Additional Subordinate Judge, 
dated the 12th May. 1926. in Appeal 
26/186/48 of 1926, reversing that j 
Second Munsif, Lucknow District, Q 
the 13th August, 1925. 

Mr. Kkaliq uz zaman, for the Appel* 

Mr. F. L. Uo’ma, for the Respondent. 

JUDGMENT.—The question for « 
decision in this second appeal is 
a registered deed executed on • 

of April. 1893. by Nisar Ahmad ' 

under which he agreed to pay eer 
maintenance to his wife’s father and m 
is a valid disposition within the me 
of 8. 25 (1) of Act IX of 1872 as haviaj 

been made on account of in 

and affection between parties 

a near relation to each other, 

the recital in deed itself contaioa no" • 

. 
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ence to the existence of natural love and 
affection we find that on the evidence on 
the record it is established that the dis¬ 
position was made on account of natural 
love and affection. Having decided this 
question of fact, which had not been 
clearly decided by the Court below, we 
now come to the legal question involved. 
In a Muhammadan family, are the husband 
and wife parties standing in a near rela 
tion to their daughter’s husband ? When 
the meaning of this proviso has been 
under discussion in previous cases there 
appears to have been a tendency to inter¬ 
pret the words “parties standing in a near 
relation” as though they mean “near rela¬ 
tives.” We are of opinion that the mean- 
of the words should not be narrowed down 
in this way. There are many instances in 
which persons, who are not relatives or rela¬ 
tions within the meaning of the law, never¬ 
theless, stand in a near relation to one 
another. But, in any circumstances, the 
parents of a Muhammadan lady are rela¬ 
tives of her husband and we consider 
that they must be determined to be 
parties standing in a near relation to him, 
For the above reasons we accept the view 
taken by the lower Appellate Court and 
dismiss this appeal with costs. 

0, H. Appeal dismissed. 

A. N. A. 

I • f 
( -.1 

' CALCUTTA HIGH COURT. 

( ' Civil Revision No. 6 OF 1926. 

September 23, 1^26. 

' , Present;—Mr. Justice Chotzner and 

Mr. Justice Duval. 

^ Hamid ali and others—accuseo— 

Petitioners 

'i versus 

. 6MADHU SUDAN DAS SARKAR— 

Opposite Party, 

Criminal Procedure. Code (Act V of 189S), ss. ItSU, 
h7(}B‘-Civil Procedure Code (Act V of 1008). 0. 
XLl^Complaint by e^ibordinate Court^Appcal—Pro- 
• eedure —Appellate Court, duty of. 

, «JWhen a complaint has been made under s. 476 of 
the Criminal Procedure Code, the person affected by 
the complaint may take an appeal to the Court to 
which the Court making the complaint is subordinate 
&iid the appeal must be dealt with as an ordinary 
appeal under the Criminal Procedure Code, as is 
provided for in s. 424 of the Code. The Appellate 
I' Court has no jurisdiction in such a case to require 
the Court making the complaint to answer arguments 
which the Appellate Court must answer itself, nor 
could the Appellate Court dismiss the appeal in a 


summary fasliion without giving any reasons for such 
dismissal, jp. 351, col. p. 352, ool. 1.] 

Per Duval, ./. — Where, in such a case, the order 
making the complaint is made by a Civil (;oiirl, an 
appeal against such order must he regululod hv the 
provisions of O. XLl of tlic Civil Procedure'Code 
and not by the provisions of ss. -122 to 424 of the 
Criminal Procedure Code. [p. 352. col. j.J 

Rule against an order of the District 
Judge, Tipperah, dated the 22nd May, 1926, 
preferred against that of the Subordinate 
Judge, Tipperah, dated the 2‘lth April. 
1926. 

Mr. Narendra Kumar Basn and Babu 
Debendra Narain Bhattacharjee, for the 
Petitioners. 

Babu Birendra KumarDey, for the Oppo¬ 
site Party. 

JUDGMENT. 

Chotzner, J. —We are of opinion that 
this Rule must be made absolute on the 
first ground upon which it was issued, 
namely, that the judgment of the learned 

District Judge is notin accordance with 
law. It seems that the Subordinate Judge 
drew up an order directing the prosecu¬ 
tion of the present petitioners on certain 
grounds. An appeal was taken from that; 
order under s. 476B, Criminal Procedure 
Code, to the;District Judge. The learned 
Judge, however, seems to have regarded 
the complaint drawn up by the Subordi¬ 
nate Judge as defective and he, therefore, 
sent instruction to the Subordinate Judge 
‘‘to frame a proper complaint more or 
less in the form of a charge giving the 
date of the alleged offence or offences, the 
way in which they were committed (i. e., 
in the case of the charge under s 471 
the mode of user)” and then he goes on 
to say “let him send me the complaint in 
this form” and he then proceeded to state 
what apparently was one of the grounds 
of appeal which was—“that judgment- 
debtors Nos. 2 and 3 took no active part 
in the prosecution of the case and cannot 
be pound by anything which judgment- 
debtor No. 1 may have done. The Sub¬ 
ordinate Judge should meet that objec¬ 
tion.” This order was made on the Isf 
May, 1926. On the 22nd May, the learned 
Judge notes:—“Heard arguments for appel¬ 
lants and read the Subordinate Judge’s 
reply to the points referred to in my 
order. I am not prepared to interfere or 
order withdrawal." Now, it is plain from 
the wording of s. 476B that when a o«n- 
plaint has been made under s 476 the 
person affected by the ocmplaini may talie 
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an appeal to the Court to which the 
Court making the complaint is subordinate 
and that appeal must be dealt with as 
an ordinary appeal under the Criminal 
Procedure Code, as is provided for in s. 
424 of the Code. The procedure, however, 
adopted by the learned District Judge was 
not in accordance with that section. We 
doubt whether he had jurisdiction when 
an appeal had been preferred against an 
order of the Subordinate Judge to re¬ 
quire the Subordinate Judge to answer 
arguments which he was required to answer 
himself. We are also of opinion that the 
summary method he had followed in dis¬ 
posing of the appeal without giving any 
reason cannot be supported. We consider, 
therefore, that the Rule must be made 
absolute and the case remitted to the Court 
of the District Judge so that he may re¬ 
hear the appeal and write a judgment in ac¬ 
cordance with law. 

Duval) J. —I agree with my learned 
brother that the appeal must be heard ac¬ 
cording to law. In my opinion, how¬ 
ever, the appeal must be treated as a Mis¬ 
cellaneous Civil Appeal and regulated by 
0. XLl of the Code of Civil Procedure, and 
not by ss. 422-424, Criminal Procedure 
Code, it being an appeal against an order 
of a Civil Court to a superior Civil 
Court and the procedure in Civil Court 
being provided for by the Civil and not the 
Criminal Procedure Code. 

z. K. made absolute. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 579 of 1924. 

November 2, 1926. 

Present: —Mr. Justice Kendall. 

GANGA AND OTHERS—PLAINTIFFS— 

APPELLfiNTS 

versus 

JAI KUMAR— Defendant—Respondent. 

Agra Tenancy Act ill of 1901), ss. 79, 196 — Occu¬ 
pancy tenant—Forcible dispossession by stranger — 
Ejectment suit—Jurisdiction of Civil and Revenue 
Courts—Appeal—Objection to jurisdiction, whether 
<Ain betaken—Proced^ire. 

Defendant took forcible possession of a certain 
occupancy bolding without the consent of the occu¬ 
pancy tenant and the latter instituted a suit in the 
Revenue Court to eject the defendant on the allegation 
-that he was his sub-tenant. The trial Court decreed 
the suit but on appeal the District Judge came to 
conclusion that the defendant was not a sub¬ 


tenant but a trespasser and dismissed the suit. Ott 
second appeal: 

Held, (1) that s. 70 of the Agra Tenancy Act was 
not applicable to the case but that it was open to 
the plaintirt’ to sue for the ejectment of the trespasser 
in tlie (’ivil Court ; 

{2) that having regard, however, to the provisions 
of s. 196 of the Agra Tenancy Act no objection with 
regard to the jurisdiction of the trial Court could be 
entertained in appeal and that the decree of the trial 
Court must, therefore, be restored. 


Second appeal against the decree of the 
District Judge, Cawnpore, dated the 15th 
February, 1924. 

Mr. U. S. Bajpai^ for the Appellants. 

JUDGMENT. —This isa second appeal 
from the order of the learned District 
Judge of Cawnpore, setting aside the order 
of the first Court, by which the plaintiffs- 
appellants were given a decree for the 
ejectment of the defendant-respondent. The 
facts that have been proved in the lower 
Courts are that the plaintitTs-appellants are 
the occupancy tenants of the holding in 

dispute, and that the defendant-respondent 

took forcible possession of that holding 
without the consent of the plaintiffs some 
time in the year 1328 F., and that the 
relation of landlord and tenant has never 
been admitted between the parties hy the 
payment of rent. The first Court held that 

the defendant must be regarded as a sub¬ 
tenant and, in faet, was recorded as such, 
and that he was liable to ejectment. The 
lower Appellate Court, however, came to 

the conclusion that the defendant was not 
a sub-tenant but a trespasser, and that the 
plaintiffs should have either taken proceed¬ 
ings under s. 79 of the N.-W. P. Tenancy 
Act of 1901 or else they should have 
proceeded in the Criminal Court. The facW 
appear to be very similar to those in tb® 
case reported in Rani v. Aidal Singh (U 
in which it is held that s. 79 of the Act 
would not apply, and indeed, I think, it is 
clear from the provisions of the section itself- 
It was open to the plaintiffs to sue for th® 
ejectment of the trespasser in the Civi 
Court, but under s. 196 of the N.-W.r. 
Tenancy Act, no such objection can o 
entertained in this Court. I agree, therefore, 
with the learned Counsel for the appellant » 
and allow the appeal with costs. I set a®*®, 
the order of the lower Appellate Court an 
restore that of the Court of first instanc i 
decreeing the plaintiffs’ suit for ejectmen • 

z. K. -dppea/ ^ 

(1) 78 Ind. Cas. 1041; 22 A. h. J. 113; A. I. 

All. 431; L. R. 5 A. 37 Rev. - 
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CALCUTTA HIGH COURT. 

Criminal Appeal No. 6 of 19 6. * 

May 17, 1926. 

Present : —Mr. Justice Suhrawardy 
and Mr. Justice Duval. 

ASERUDDIN—Acc^'sed—Appellant 

versus * 

EMPEROR—Ohpo'itte Pawty. 

Criminal Procedure Code. (Act V of ISOS), $s. 161 

162, 207—Statement of witness that he did not make 
any statement to Police, admissibility of—Charge to 
Jury—Omission to draw attention of Jury to right of 
private defence —Misdirection. 

To attract the operation of s. 162 of the Criminal 
Procedure Code, there must be a statement which is 
capable of being recorded and reduced into writing 
and. therefore, a statement by a witness that he did 
not make any statement to the Police cannot be said 
to be a statement within the meaning of this section, 
[p. col. 2; p. .*^54, col. l.j 

It is doubtful whether a statement of a witness to 
the Police that he knew nothing about the occurrence 
is not a statement within the meaning of s. 161 of the 
Criminal Procedure Code. [p. 3o4, col. l.j 

Failure on the part of the Court to put clearly 
before the Jury, the law relating to the right of 
private defence arising on the admitted and proved 
tacts and to direct their attention to lind as to whe¬ 
ther the accused was, and, if so, how far. justified, in 
preventing injury to himself in attacking his oppo¬ 
nent is a serious misdirection vitiating the trial, jp. 
355, col. 1.] 

Criminal appeal against the order of the 
Sessions Judge, Dinajpur, dated the 18th 
November. Iy25. 

Babu Debendra Narain Bhattacharjee, for 
the Appellant. 

The Deputy Legal Remembrancer (Mr. 
Khundkar), for the Crown. 

JUDGMENT.—In this case the accus¬ 
ed Aseruddin, alias^Bot\i^ has been con¬ 
victed under s. 32d of the Indian Penal 
Code on two charges : first, for causing 
grievous hurt with a dangerous weapon 
to one Rahimuddin, and secondly, for 
causing the same offence upon one Aserud¬ 
din ; and sentenced to 7 years’ rigorous 
imprisonment on the first count, and to 3 
years' rigorous imprisonment on the 
second—the sentences to run concurrently. 
The case for the prosecution is that there 
Was some dispute with regard to posses- 
sloQ of a piece of land. The complain¬ 
ant was in possession of the land, and as he 
was late in transplanting crop, he called 
in a number of friends and dependents 
to help him in the matter on the 16th 
September, 1925. On that dale he went 
With a large number of men and started 
transplanting paddy. About three highas 
of land lay to the west of a path, and 

when the men came to that part the ac- 

$ 

23 



cused Botu with his brother, Ananiddiii, 
and one Moji came on to the land and 
protested saying that it was his. Botu cut 
the strings of the foremost plough when 
Rahimuddin came and mended it, and 
started ploughing again. Botu caught his 
penta and threatened to strike Rahim. Pvahim 
seized Botu by the neck. Botu seized Rahim 
by the neck with his left hand, and then 
taking the knife into his right hand 
stabbed Rahim until the latter fell down. 
Aseruddin seized the knife at which 
Botu struck him with the knife under 
the right arm-pit. On these facts the 
accused was charged under ss. 3 '4 and 
325 of the Indian Penal Code. The major¬ 
ity of the Jury found him not guilty 
under s. 304 of the Indian Penal Code, 
and convicted him under s. 326 on the 
first count, and on the second charge by 
a majority of four found him guilty under 

8. 326 for causing grievous hurt to Aserud¬ 
din. 


uttvo ueen caKen on behalf 
of the appellant—(i) that some state¬ 
ments made by the defence witnesses to 
the Police were admitted in violation of 
the provisions of s. 162 of the Criminal 
Procedure Code. With reference to this 
point, the facts are that two witnesses 
were examined on behalf of the accused 
The first witness was Bibijan, who was 
set up by the accused as the owner of 
the land from whom he had taken set¬ 
tlement of it. In her evidence she stated 
—“ The Sub-Inspector questioned me I 
told him I knew nothing.” The second 
w'itness was Sharitulla Sarkar who said— 
“ I deposed to the Sub-Inspector I 
started to tell him “ about the possession 
bub he said he did not want that so I 
did not tell him any more.” With regard 
to the statement made by the first witness 
It 18 not the accused’s case that she saw 

the occurrence, or that she knew anything 

about It. She merely told the Police 
she knew nothing about the occurrence 
Even if this evidence is inadmissible ft’ 

prejudice the accuL 

by the second witness, his statement is 

similarly innocuous. He said that ifP 

not allowed by the Sub Inspects f 

what he intended to say and 

that he said that he knew nothing 
The question which has bef’n . i 
before us is whether the statement 
th. Poiic. ,h„ 
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say anythiiig to the Police about the oc¬ 
currence is a statement within the mean¬ 
ing of s. 162 of the Criminal Procedure 
Code. 

If we accept the contention of the peti¬ 
tioner the result will be that the absence 
of a statement will be equivalent to a 
statement. Section 162 says that no state¬ 
ment made by any person to a Police 
Officer in the course of an investigation 
shall, if reduced into writing, be signed 
by t:.e person making it ; nor shall any 
such statement or any record thereof be 
used for any purpose save as therein pro¬ 
vided. For the application of this section 
there must be a statement which is cap¬ 
able of being recorded, and reduced into 
writing and, therefore, if a witness says “ I 
did not make any statement to the Police”, 
it cannot be a statement under s. 162 of the 
Criminal Procedure Code. The same view 
has recently been taken in the unreported 
case of Emperor v. Nagendra Nath alias 
Dadhiram Nath (Reference No. 5, and 
Appeal No. 510 of lw25), decided on the 
8 th October, 1925, in which it is said— 
” A question was put to one of the de¬ 
fence witnesses as to whether he had made 
a certain statement to the Police when 
he was examined under s. 161 of the 
Criminal Procedure Code. It is contended 
that, having regard to the provisions of 
B. 162 of the Criminal Procedure Code, 
the statement made to the Police Officer 
under s. 161 could not be used for any 
purpose. But all that was put to the 
witness was whether he had made such 
a statement to the Police, and his answer 
was that he did not remember. It is not 
proved that the statement was actually 
made to the Police, and the mere fact that 
a question was put to the witness asking 
him whether he had made a particular 
statement to the Police did not vitiate the 
trial as it is not proved that such a state¬ 
ment was actually made to the Police 
- under s. 161 cf the Criminal Procedure 
Code.” It is, however, doubtful if a wit¬ 
ness makes a statement to the Police under 
s. 161 that he knew nothing about the 
occurrence is not a statement within the 
meaning of s. 161 of the Criminal Proce¬ 
dure Code. We need not pursue this 
matter further in the view that we have 
taken with regard to the second objection 
made on behalf of the accused. 

It is said that the learned Judge’s charge 
Jo the Jury is defective inasmuch as he 


had not laid before the Jury the law with 
regard to the right of private defence 
that arises in this case on the admitted 
and proved facts. We have said that the 
prosecution case was that the deceased 
Rahimuddin was the first to catch hold 
of tha accused by the neck. There is no 
evidence before us as to how and with 
what force the attack w’as made by the 
deceased and whether it was such as to 
raise an apprehension in the mind of the 
accused of grievous hurt. These are mat¬ 
ters which should be considered by the 
Jury. It is said that thereupon the accus¬ 
ed brought out his knife and gave a few 
strokes with it to the deceased. The ques¬ 
tion that arises on these facts is whether the 
accused had any right of private defence and 
if so, how far it extended. The learned 
Judge in explaining the law referred to 
relevant sections, as it appears from hie 
written charge, relating to the right of 
private defence. He made the following ob¬ 
servation: ” If these facts are correct”, (that 
the accused was defending his own proper¬ 
ty), “then the prosecution party were com¬ 
mitting criminal trespass and the accused 
had a right to defend his property and, if 
attacked, his person, but he had no right 
to cause death unless you think that there 
was a reasonable apprehension that he 
would otherwise suffer death or grievous 
hurt.’ It may be stated here that the learn¬ 
ed Judge was of opinion that the property 

was probably in the possession of the ac¬ 
cused. He did not, however, specifically put 
the ca'e of defence of person based on the 
facts alleged by the prosecution before the 
Jury. But this statement of law as appears 
from the eharge w’hich contains only the 
heads of what it really was orally delivered 
might have been sufficient. But the learn¬ 
ed Judge in the concluding portion of his 
charge made the following observation; 
“There is nothing to show that he was 
ever called on to defend his person before 
he killed Rahimuddin and wounded Aserud- 
din.' This, in our opinion, is a clear mis¬ 
statement of facts. We Lave stated that 
the case for the prosecution was that it was 
the deceased who fiist caught hold of the 
accused by the neck; and the question whe¬ 
ther the accused was justified in defending 
his person to the extent of causing grievous 
hurt to the deceased was a question of fact 
which should have been left to the Jury. 
The statement “that there is nothing to 
show that he was ever called cn to defecd 
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his person" is also incorrect from another 
point of view. There is some evidence on 
the point adduced by the accused. Whe¬ 
ther it was sutiicient for the purpose of 
proving his case is a matter for the con¬ 
sideration of the Jury. It is, therefore, not 
correct to say that there is nothing to show 
that the accused had any occasion to exer¬ 
cise the right of private defence of person. 

According to the prosecution story the 
deceased caught the accused first by the 
neck, and according to the defence it was 
the deceased who actually gave the first 
blow. In this view we cannot say how far 
the last sentence in the Judge’s charge to 
the Jury influenced the Jury in the verdict 
they returned, though the Judge wound up 
the charge by observing “the only question 
in this case would be whether the accused 
exceeded the right of self-defence," The 
law as bearing on the facts set up had not 
been clearly placed before the Jury, and 
their attention was not directed to find as 
to whether the accused was, and, if so. how 
far, justified, in preventing injury to him¬ 
self, in attacking the deceased. In this 
view we think that the charge as delivered 
by the Judge contains serious misdirection, 
and the conviction of, and the sentence 
passed on, the accused should be set aside, 
and we direct that he be re-tried according 
to law. The accused will remain in custody 
until further orders of the Sessions Judge. 

K. L. Conviction set aside: 

Rc-trial ordered. 
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l ossossioaof illicit quantity of amu-k in hr- ach 
of the license nrpennitorrule under the A'ailras Al.kari 
Act comes midces. 55 (a) and. therefore, does not c.iiu* 
under s.at) of the Act and s. .’ll authorises an Ahkai i 

Ulheer to arrest for such an onciice. [!hi<L\ 

Lnd.'r the provisions of the Madras Ahkari Aet 

an arrestiui*- olHct'r i-» eui])o\vercd to lak<‘ an otYender to 

a I olice t^tation within 5 miles wiiere lie is nut autiio- 
nsecl to admit the olYeuder to hail and there is a Police 

356*^coi'*2station liaviii" sucli power, [p. 

[^ed for amendment of the sections of the Madras 
Abkan Act relatin'? to the procedure for arrest for 
abkari oheae?s pointed out.) 

Petition under ss, 435 and 439 of the 


a 
o 

of 


bade of Criminal Procedure, 189cS, prayin 
the High Court to revise the judgment ol 
the Court of the Sub-Divisional Pirst Class 
Magistrate, Saidapet,in Cr. A. No. 40 of 19-^6 

preferred against that of the Court of the 

Stationary Sub-Magistrate, Saidapet, in 
C. G. No. 137t< of 1925. 

Messrs. V L Ethiraj, V. Rajagopala^ 
ohajiar and A. S. Natarajan, for the Peti¬ 
tioners. 

f Public Prosecutor, 

for the Crown. * 




MADRAS HIGH COURT. 

Criminal Revision Case No. 505 op 1923. 

(Criminal Revision Petition No 419 

OF 1926j. 

December 10, 192 *!. 

Present: —Mr. Justice Wallace. 

In re JAYAOHANDRA. CHETTY and 

ANOTHER— ACOOSBD NoS. 1 AND 3 — 

Petitioners. 

Madras Abkari Act (I of 1880), ss. Sit, 1,0, 55 (a), 56 
{h) —Possession, what constitutes—Possession of illicit 
quantity of arrack—Offence whether comes under s, 55 
(a) or. 8 . 56 (b) — .‘irrest by Abkari Ojfficer—I^acape 
from custody—Offence—Legality of arrest—Procedure. 

A p3raon who carries arrack in excess of the per¬ 
missible quantity from one place to another is in “pos- 
Bsssloa" of it within the meaning of a. 55 (a) of the 
Mftdras Abkari Act. [p. 356, col. 1 ] 


Ist petitioner in this 
case has been convicted of escaping from 

lawful custody, and the 2nd petitioner, 
of rescuing him from lawful custody the 
l9t petitioner having been arrested bv the 
Abkari Sub-Inspector for being in posses- 
swn of an illicit quantity of arrack, and 
the 2nd petitioner has also been convict¬ 
ed of assaulting the Sub-Inspector. The 
assault and the rescue have been held to 
have been proved as facts by both the 
lower Courts and that concurrent findino* 
of fact has not been disputed, as it could 
not easily have been disputed, before this 
Court exercising us powers of revision. 
The facts are that the 1st petitioner is a 
servant of the 2od accused who holds an 
arrack license for certain premises, that the 
1 st petitioner was conveying without a 
permit from 2nd accused’s shop to bJa 
house a quantity of arrack in excess of 
the amount which the 2nd accused or 
any one else is permitted to hold unrler 
the rules outside licensed premises, that 
the 1st petitioner was caught by the Abkar 
Suyinspector in possession of this aria/k 
and arrested, and that when the SnK 
Inspector was taking him to the pXa 
S tation, accused No. 2 and 2nd petitioner 

came up assaulted the Sub-InspeCor " ,1 

rescued the Ist petitioner who made fend 
hiQ escape. 6‘oa 

In this Court it is pleaded that the 
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custody of the Ist petitioner by the Abkari 
Sub-Inspector was not lawful and, there¬ 
fore, no olTence has been committed. This 
plea rests on three contentions, (l) that 
the 1st petitioner was not in possession, 
within the lesjal meaning of that word, of 
the arrack, (2) that the original offence 
was not one for which he could be arrest¬ 
ed, and (3) that the action of the Sub- 
Inspector in taking him to the Police 
Station was contrary to law. As to the 
first point, the contention is that the 1st 
petitioner was really ‘transporting’ arrack 
and was not in possession of it within the 
legal meaning of the term. No authority 
has been cited for this position. No doubt 
he was transporting the arrack, but I do 
not see how it can be said that he was 
not also in po.ssession of it. In the absence 
of any indication in the Abkari Act to the 
contrary ‘possession’ has its ordinary mean¬ 
ing and the 1st petitioner was certainly 
in possession of the arrack when he was 
carrying it. I see no force in this point. 

As to the second point, the argument is 
based on a contention that the offence comes 
under s. 56 and not s. 55 of the Abkari Act, 
and that s. 34 gives no authority to an 
Abkari Officer to arrest for an offence under 
B. 56, The question is, does the present 
offence fall under s. 56 (6), and, if it does, 
does that prevent its falling also under s. 
55(a)? The wording of s. 56 (6) is very 
clumsy: “Whoever does anything in breach 
of the conditions of his license not other¬ 
wise provided for in this Act.” This 
language is, to say the least, very dubious 
English, but I take it to mean: ‘‘Whoever 
does anything which amounts to a breach 
of the conditions of his license which 
breach is not otherwise provided for in 
this Act,” that is, that the breach will be 
punishable under this section if it is not 
already designated as punishable under 
some other section. A breach under s. 
56 (6) is a breach distinct from those 
provided for under s. 55. Breaches under 
s. 56 are, apparently from the fact that 
they do not entail liability to arrest, of a 
less serious kind than those under s. 55. 
I have no doubt that possession of an 
illicit quantity of arrack in breach of the 
license or permit or rule under the Act 
comes under s. 55 (a) and, therefore, does 
not come under a. 56 (6). Therefore, on 
the second point I hold that the 1st peti¬ 
tioner was lawfully liable to arrest under s. 

?4. 
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As to point 3, it involves a considera¬ 
tion of 8. 40 (1) which lays down that on 
arrest the arrested person shall, if bail 
is not accepted, be forthwith forwarded 
to an Abkari Inspector, or, if there is no 
such officer within ten miles, to the nearest 
Police Station. There is no doubt that 
in this case there was an Abkari Inspec¬ 
tor in Madras within ten miles of the 
scene of arrest. There is no doubt also 
that the Abkari Suh-Tnspector who effect¬ 
ed the arrest was taking the 1st petitioner 
to the Police Station ; he definitely says 
so in his evidence, and it was when the 
Ist petitioner was almost at the Police 
Station that he was rescued. 

Section 40 (1) as it stands seems impracti¬ 
cable to work. The arresting officer and 
the person arrested are to start off at once 
on a wild goose chase after an Abkan 
Inspector, who is a touring officer and may 
be anywhere within a circle of ten miles 
from the scene of arrest. The section would 
seem to indicate that this is the proper 
procedure. If any attempt is to be first 
made to find out the whereabouts of the 
Inspector within the circle, it is not clear 
what is to be done with the arrested person 
while this enquiry is being made. A re¬ 
ference to s. 34 proviso still further in¬ 
creases the difficulty of knowing what is 
the proper procedure. In that proviso, if 
the arresting officer is not authorised to 
admit to bail, he must forward the arrest¬ 
ed person forthwith to an officer empower¬ 
ed to grant bail if there is such an officer 
within five miles. If such an officer is ® 
Police Inspector who is at the Police Station, 
then, obviously, the arrested person must 
be sent to the Police Station for the pur¬ 
pose of admitting to bail. It follows then 
that if the arresting officer can admit to 
bail he cannot send the arrested person 
to the Police Station; but, if he cannot 
admit to bail, then he can send the arrest¬ 
ed person to the Police Station, a rather 
topsy-turvy result. Whether the Abkan 
Sub-Inspector in this case was empowered 
to grant bail, does not appear to have been 
put in issue in the case. Before the lower 
Appellate Court the petitioners argued that 
he was not so empowered. If so, then 
8 . 34 proviso would apply and the Abkan 
Sub-Inspector was in law bound to send 
him to an officer who could grant baiii 
such as the Police Inspector, and the 
taking of the let petitioner to the Police 
Station would then seem to be perfect!/* 
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. » I am of opinion that, if the peti¬ 
tioners wanted to make anything of this 
point, they should have done so before 
the trial Court when it could have been 
put in issue whether the arresting officer 
had or had not power to grant bail. This 
was not done. There is no definite fact 
prbved from which, I can conclude that 
B. 40 and not s. 34 proviso applies to this 
case. Nor am I prepared at this stage to 
call for information. 

I find, therefore, no case has been made 
out for revision and I dismiss this petition, 

I would respectfully urge on Government 
the necessity of revising these provisions 
of the Abkari Act. This Court has in two 
other cases, namely, In re Yerlagadda 
Venkanna (1) and Cr. R. C. No. i68 of 1925 
pointed out how confused and irreconcil¬ 
able these sections regarding arrest and 
detention of persons suspected of commit¬ 
ting abkari offences are and what difficul¬ 
ties are put in the way of the Courts which 
endeavour to interpret them. 

V. N. V. Petition dismissed, 

(1) 90 lud. Cas. 436; 48 M. L. J. 605; (1925) M. W. N. 
398; 22 L. W. 98; A. I. R. 1925 Mad. 856; 26 Cr. L. J. 
iS56. 
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LAHORE HIGH COURT- 

Okiminal AppBAn No. 6t3 of 1926, 
October 12,1920. 

Present: —Mr. Justice Zafar Ali. 

GHULAM AND AKOTUEk—A ccusbd — 

Appellants 

versus 

EMPEROR—RKSPONhBNT. 

Penal Code (Act XLV of 1860), a. 366-Ahduction— 
"Wacnce —Woman ahducitd, a material witness. 

The most important witness in an abduction caso 
*3 generally the abducted woman herself and where 
8he is not forthcoming and the other witnesses are 
4ot of a very reliable type, the prosecution evidence 
roust be carefully scrutinised and weighed. 

Appeal from the order of the Additional 
District Magistrate, Shahpur at Sargodha, 
dated the Ist June, 1926. 

Mr. Af. L. Puri, for the Appellants. 

Mr. Feroz^ud-Din Ahmad, for the Govern¬ 
ment Advopate, for the Respondeat. 

JUDGMENT. —The eight appellants in 
^*^ve been found guilty of having 
apauoted Musammat Imam Bibi, a married 
gin 9 f about 15 yeare of age, and have bepu 


sentenced to rigorous imprisonment for 7 
years each under s. 366, Indian Penal Code. 

Musammat Imam Bibi has not been I’e- 

oovered so far, and she may be with iShev 

Bahadur accused who is absconding 

and could not be got hold of by the 
Police. 

In a previous case in which Musammat 
Imam Bibi figured as a prosecution wiiness, 
twelve men were prosecuted for the offence 
of abducting Musammat Sahibzidi chachi 
01 Musammat IrndLOi Bibi but the trial re¬ 
sulted in their acquittal. Six of the pre- 
sent appelJauts, namely, the three, sons 
or Raua and Ghulaman, Walli and Fatia 
were among these twelve men. 

The prosecution the^iry in the present 
case 18 that Musammat Imam Bibi has now 
been abducted because she had given 
evidence against the accused in the former 
case. On behalf of the defence itissuo’- 

gested that Musammat Icaam Bibi has, as 

a matter of fact, eloped with Sher Bahadur 

and that the story of her abduction has been 

concocted to implicate as many as nine 

men, of whom six were acquitted in the 
former case. 

The most important witness in an abduc¬ 
tion case is generally the abducted woman 
herself, but in the present case Musammat 
Imam Bibi is not forthcoming, and the 
evidence of the witnesses of the type that 
have been examined by the prosecution 
requires to be carefully scrutinized and 
weighed. The principal witness is a boy 
of lU years of age, who is the younger 
brother of the husband of Musammat Imam 
Bibi, and was obviously a tool in his hands. 
The rest are the so-called Waj Thakkar 
witnesses, who depose that they, one by 
one, came across the accused when they 
were taking away the girl by force. There 
are material discrepancies in their state¬ 
ments and as three of them are related 
to the husband of the girl, it appears very 
strange that they did nothing to rescue 
her. though, according to their story, she 
was crying and weeping. They did not 
even send immediate information of her 
abduction to her friends and relatives 
and this fact also renders their story im¬ 
probable and incredible. Further it does 
not appear likely that so many relatives 
of the complainant should have happened 
to come across the abductors. • 

One of the incidents of the abduction 
deposed to by the boy was that the girl 
was at that time carrying a pitcher cou- 
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taming milk, which fell down and was 
broken to pieces; but no broken pitcher 
was found on the alleged spot when the 
chaukichtr Dost Muhammad, P. AV. No. 10, 
reached there on receiving information of 
the occunence from one Barkhurdar. 

After carefully considering all the evi¬ 
dence, I come to the conclusion that the 
alleged abduction of the girl by the appel¬ 
lants has not been proved. I, therefore, accept 
the appeal and setting aside the convict.ona 
and sentences direct that the appellants 
be released forthwith. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

CiiniiNAL Appe.al No. 503 of 192G. 
November 18, 1926. 

Present: —Mr. Justice Cuming and 
Mr. Justice Gregory. 

E. St. C. moss and others— 

Appellants 

vei'sus 

EMPEROR— Opposite Party, 

Criviinal Procedtire Code ^-lc^ V of ISOS), s. 207 — 
Trial by Jury — Char{je to Jury, contents of—Failure 
to e.rplalH law applicable—Failure to draw attention 
to statement of accomplice — Misdirection. 

In the case of a trial by Jury the Judge must put 
down sutlicient in his heads of charge to the Jury 
for the High Court to ascertain whether he did or 
did not correctly explain the law to the Jury. A 
mere statement that the relevant sections have been 
read out and explained to the Jury is not enough 
and when the i.)rovi8ions of those sections are such 
that they require an explanation and it does not 
appear from the heads of charge what explanation of 
them was given to the Jury, the trial is vitiated, 
[p. 35!), col. 1.] 

Where on the evidence a strong suspicion is raised 
that a witness for the prosecution is an accomplice, 
the failure of the Judge to put it to the Jury to 
consider whether or not the witness is an accomplice 
and to caution the Jury against accepting his evi¬ 
dence without corroboration, in case they hold that he 
was an accomplice, amounts to a misdirection and 
vitiates the trial, [p. 359, col. 2 ] 

Mr. Pugh and Babu Bhupendra Chandra 
Guha, for the Appellants 

Mr. A. K. BasUy for the Crown. 

JUDGMENT. 

Cuming, J. —This is an appeal by five 
persons. Jumman Bepari, Tasaddak, Hos- 
sain alias Bachu Mia, Mabammad Kurban 
Hossain, Tiila Mahmud Khan and E. St. C. 
Moss who have been convicted by the 
learned Additional Sessions Judge of Dacca 
sitting with a Jury under s. 46 of the Bengal 
Excise Act read with 6.120B^ Indian Penal 


Code and sentenced to various terms of 
imi)ri5onment and fine. 

The case for the prosecution briefly 
is that the accused Moss who was a 
Sergeant in the Railway Police at Dacca 
w'eiit down to Calcutta ostensibly because 
his wife was ill but substantially in order 
to arrange for smuggling cocaine from Cal¬ 
cutta to Dacca and for that purpose he 
engaged in a conspiracy wdth the four 
otlier accused Bacun Mia, Kurban Hossain, 
Tilla Mahmud Khan and Jumman 
Bepari. In pursuance of this conspiracy 
one Kalu Mia who was a servant of the 
accused Moss set out for Dacca from Cal¬ 
cutta with a box w’hich contained a quantity 
of cocaine. Bachu Mia who is one of the 
appellants went with him in the same train. 
AVhen they arrived at a station called 
Tezgaon which is at a short distance from 
Dacca on the order of Bachu Mia Kalu got 
down fiom the train. Their movements 
were observed by one Azizar Rahaman, who 
is an Excise Sub Inspector. The box at 
Tezgaon was made over to one Jumman to 
betaken in a ghary. Jumman in whose 
possession the box was, was arrested, at 
Tezgaon and the box was taken to the 
Station Master’s room. There it was search¬ 
ed and a packet of cocaine was found m 
it which was placed on a table in the room- 
While the Excise Sub-Inspector proceeded 
to write the names of the witnesses a man 
snatched up the packet of cocaine and ran 
away. On these facts the accused were 
charged with committing an offence under 
s. 4o of the Bengal Excise Act read with 
8 . 120B, Indian Penal Code, and were con¬ 
victed as slated before. Mr. Pugh who 
appears for the appellants has raised a 
number of objections to the charge of the 
learned Additional Sessions Judge to the 
Jury. It is unnecessary to deal with all the 
points which Mr. Pugh has raised becauf® 
two of them are fatal to the trial. Mr. Pugh 
first argument is that the Judge has no 
explained the law to the Jury or rathe 
that he has not set out in his charge hO 
he has explained the law and, therefore, tni 

Court is not in a position to 

he has or has not correctly explained t 

law to the Jury. In dealing with this poin 

the learned Judge observed as * 

“Section 46, Excise Act, and s. 120B, India^^ 

Penal Code, read and explained to 

This is all. Obviously it is impossible lor 

this Court to determine from these 

whether the law was or was not correo*v 
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explained. Mr. Pugh further contends that 
It is obvious that the law has not been 
properly explainel because the learned 
Juige doss not even know how to correctly 
draw up a charge under s 120B and that 
he could not have convicted the accused of 
an offence under s. 4'i of the Bengal Excise 
Act read with s 120B, Indian Penal Code. 
Mr Bose wno appears for the Grown argues 
that the law both of conspiracy and also in 
B. 4t) of the Bengil Exciss Act is so simple 
that it would be sufficient for the Judge to 
read out the sections to the Jury and that 
it doss not require an explanation. I am 
prepared to admit that possibly s. 4i doss 
not require much elaborate explanation. 
The Judge would have to explain to the 
Jury what an excisable article was and 
beyond this the section does not require 
much explanation. But I am not prepared 
to say that s. 120B is such a simplesection 
that it would be sufficient to read out the 
Bection to the Jury without any further 
explanation. As has been pointed out in 
the case of Abdul Gafur Khan v. Emperor 
(1) by my learned brother Walmsley, J., the 
law, no doubt, requires that the Judge 
should record only the heads of charge, 
but the learned Judge points out, as has 
been often explained in this Court, that 
the Judge must put down sufficient in the 
charge for this Court to ascertain whether 
he did or did not correctly explain the law 
to the Jury. This omission would of itself 
be sufficient to render a re-trial of the case 
necessary in the present case It is quite 
impossible to say whether the Judge did 
or did not correctly explain the law to the 

Jury, 

Mr. Pugh has raised a further objection 
that the man Kalu is nothing better than 
an accomplice and that if so the learned 
Judge should have directed the Jury to 
consider whether or not Kalu was an ac¬ 
complice and that if they considered 
Kalu to he an accomplice then it would be 
for the Jury to apply to bis evidence the 
ordinary rules that are applied to the evi¬ 
dence of an accomplice. The Jury should 
have been warned that the evidence of an 
accomplice is unworthy of belief unless 
corroborated in material particulars and it 
should have been pointed out to them that 
although it was open to them to convict an 
accused upon an uncorroborated evidence 
of an occomplica it was, as a general rule, 

■ (1) 71 Ind. Oas. 56; 26 0. W. N. 966; 35 0. L. J. 437; 
'A. 1. R. 4922 Oal. 192; 24 Op L. J. 8, 




O) 


unsafe to do so. Looking on all the facts 
and circumstances of the case I think this 
point shoii d have lieen put before the Jurv, 
namely whether Kalu was or was not an 
accornphce The cocaine was alleged to 
have been found with Kalu. Kalu was the 
mau who brought the cocaine from Cal- 
cutta. He admits that ha was told by his 
master Moss to keep his mouth shut. And 
further when there was any dilficiiltv about 

'mmediately made himself 
scarce These fact,s would go tn show that 

he badsomethingtodowith the transaction. 

1 am not prepared to say that these facts 
must necessarily show that Kalu was an 
accomplice^ But they must raise sufficient 
suspicion, I think, to render it necessary for 
the Judge to have put it to the Jury to 
consider whether Kalu was or was not an 
accomplice. 

circumstances it 
has been 

properly directed in the case. It is not 
necessary to deal now with the further 
points raised by Mr. Pugh, namely, that the 

charge although apparently covered two 

distinct offences is included in the single 
head of charge. ^ 

The conviction and sentences of the 
appellants must be set aside and they are 

ordered to be re-tried. 

Such of the appellauts as are already on 
bail will continue to remain on the same 

bail pen ling their re-trial. 

Gregory, J.—l agree. 

Conviction set aside. 


madras high court. 

KEFEiiBKD Trial No. 64 op 1926 
ORI.MINAL Appeal No. 462 of 19-36 

October 11 , 1926. 

Present:-Mr. Justice Wallace and 

T Justice Madhavan Nair 

In re KARUPPANA PILL U-P«isoner 

^ „ —AcC »HRD 

Orminat Procedure Code fAct V n/ /onoi 

fSS-Statement made und^r s. m uL A 

before CommittinQ Magistrate that a 

was made under s int -~.Trnr,of statement 

Seldom' rtcord-Stalem<tnt madZndtr 

therevilence-Pennl Cole (Act KIv lt ioJo '' 

-Murder-Person discovered nenr J t®,'' V 
offence lull h^rbZ coLtZ^ZZ 

th^ oSrVrTcfd^rr unde;‘'“.‘'764 of 

.rosecutica only to ZrSfct X i’^d t 
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shuw that he is unreliable, with a view to taking 
his evidence out of the case which otherwise miglit 
re-.irt luifavouiably upon the evidence of other wit¬ 
nesses exaniinerl for the prosecution, [p. 300, cOl, 

\\ here a witness is asked in the course of his ex- 
a'.niuitiou before the Committing iMagistrate whe¬ 
ther he made a certain statement when lie was 
being examined under s. IGi of the Criminal Pro¬ 
cedure Code and the witness a^^mits liaving made 
such statement, and tlic deposition of the witness 
before the Committing Magistrate is subsequently 
transf-iavd to the Sessions' record under the pro¬ 
visions of s. of the Criminal Procedure Co'^Ie, the 
sLatement admitted by him to have been made under 
B. Iht of the Code cannot be treated as substantive 
evidence iu the case. 
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wise ml^hf Criminal Procedure Code. In the Commit- 

i other wit- Court she denied that she had seen 

GO, chl.L^J the accused attack the deceased. Here 
of his ex- we think the learned Judge makes a serious 

when he thinks that Ex. K, which 
iminal Pro- deposition before the Committing 

iving made Magistrate, contains the statement that she 
the witness admitted that the accused cut the accused. 

u™'- The statement runs;- 
■e Code, the ' is true I told the Deputy Magistrate 
made under that the accused cut the deceased KudJu 
substantive Plilai on the face. It is correct.” 


I'nmedialely afcer the commission of a murder a 
Inlf-witted bruther of the deceased was discovered 

sitting in a corner of tlie room in which the murder 
was c:)mmitted Imlding in his liand a weapon with 
which tlie injuries found on the person of tlie de¬ 
ceased could have been caused. The weapon was, 
however, not bloodstained and there was no other 
evidence connecting the brother with the murder of 
the deceased: 

Held, that under the circumstances of the case it 
would not be safe to convict the brother of the mur¬ 
der of the deceased. 

Trial referred by the Court of Session 
of the Trichiaopoly Division for confirma¬ 
tion of the sentence of death passed upon 
the said prisoner in Case No. 37 of the 
Calendar for 192o. 

Appeal by the prisoner against the said 
sentence. 

Messrs. V. L. Etkiraj and K. G. Srinivasa 
Iyer, for the Prisoner. 

The Public Prosecutor, for the Crown. 

JUDGMENT. —The accused in this 
case has been convicted by the learned 
Sessions Judge of Trichiuopoly for tue 
offence of murder and sentenced to death. 
Tne prosecution case shortly was that he 
murdered his brother on the night of Ist 
April, ly26. The brother was sleeping on 
the inner pial of the house that night and 
the mother and the accused were sleeping 
in the outer pial. The prosecution case is 
that about midnight the accused attacked 
the deceased with an arut-af. The neigh¬ 
bours were roused by the cry of the deceas¬ 
ed and several of them turned up and saw 
the mother assisting the deceased from the 
house and the accused according to one or 
two of them, was sitting on the pial with 
an aruval in his hand. Certain evidence is 
put in before the lower Court that the 
mother, P. W. No. 6, herself had at one 
stage iu the proceedings said that she saw 
the accused attacked the deceased with an 
and the learned Judge's judgment, 
it appears to us, is based mainly upon her 
statement. That statement was made when 
the womaa was examined under s. 164, 


The learned Judge has accepted this as 
meaning that it is correct that the accused 
cut the deceased which is not what appears 
on the face of the evidence. In the Sessions 
Court the woman repeated very much the 
same statement and her deposition before 
the Committing Court, Ex. K, was put in 
under a. 288, Criminal Procedure Code. 
But the admission of that deposition does 
not entail the admission of her statement 
under s. 164 as substantive evidence in the 
case and we are not entitled to use that in 
that way. It is a statement which could 
be used simply to contradict the witness 
and to show that she was unreliable with a 
view to taking her evidence out of the case 
which otherwise might re act unfavourably 
upon the evidence of other witnesses ex¬ 
amined for the prosecution. It is clear from 
the various statements made by this woman 
that her evidence is unreliable and that 
her statements made both to the au¬ 
thorities and to the neighbours at the 
time cannot be accepted as reliable evidence 
that it was the accused who cut the deceas¬ 
ed, and the safest thing to do in the case 
is to put aside these statements altogether. 

Then we are left with the evidence of one 
or two witnesses who say that they were 
aroused by the deceased's cry and came to 
the place and saw the accused sitting on 
the pial with an aruval. These witnesses 
are P. Ws. Nos. 4 and 8. As far as P- W. 
No. 8 is concerned, her evidence ia 
reliable, because she stated for the fir^ 
time in the Sessions Court that the accused 
had an aruval in his hand and did not 
make it in the Committing Court. An 
important fact of that kind could hardly 
escape her memory in the Gommitttng 
Court, As regards P. W. No. 4, there is no 
particular reason for rejecting the eviden^ 
that be gives; but, on the other hand, P- ” • 
No. 7, wtio lives practically in the same 
house in another portion of it and was tne 
first on the scene among the aeighboiU* 
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3 ,ny aruval in the accused's 
hand. So the evidence as to this arrival 
19 conflicting. None of the witnesses who 
speak to the aruval say they noticed any 
blood upon it; which again is rather a 
striking circumstance. 

We are faced with the question as to 
whether a conviction can, when we rule out 
of account the statements by the mother, 
be based simply upon the evidence that 
the accused was found sitting after the 
murder with an aruval not said to be blood¬ 
stained, in his hand. It is, no doubt, a case 
in which one would naturally expect a 
brother, assuming his brother had been 
attacked and almost killed on the spot, to 
go to the assistance of the injured man 
instead of sitting by himself with an aruval 
in his hand. But there is a certain amount 
of evidence that the accused is a person 
who is not always in his proper senses; 
and in the case of a person of such mental 
constitution it is almost impossible to pro¬ 
phesy with any certainty what his natural 
conduct would be. It is not, for example, 
impossible that it occurred to his mind that 
the person who attacked his brother might 
also be coming to attack him and that he 
thought it advisable to arm himself with 
an aruval. Of course, if the aruval had 
had bloodstains at the time, that possibib 
ity will be ruled altogether. But so far 
as appears from the evidence, the aruval is 
not said to have been sustained with blood. 
It has also been pointed out that theaccused's 
hand is said to have been stained with 
human blood. We do not think that this 
18 a strong point against the accused in the 
cireumslances. since the deceased was being 
taken, no doubt bleeding profusely, down 
the entrance of the house past him. 

_ We feel strongly that the learned Ses¬ 
sions Judge has convicted the accused rely¬ 
ing almost entirely upon the earliest state¬ 
ment made by the mother which she has 
repudiated and which we rule was inadmis¬ 
sible. In the circumstances of the case, 
we are not prepared to conclude from the 
evidence that remains that the only ex¬ 
planation of the accused's conduct is one 
which is consistent with having been him- 
t-he murderer. We are, therefore, un¬ 
able to support the conviction of the accused 
by the learned Sessions Judge and we 

the conviction and the sen tence 
ana direct the accused to be set at liberty. 

Accused acquitUd, 

K. 
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Gikmin’al RuFEitE.^cii No. (i2G ok 1920. 

January (5, 1927. 

Present:~-Siv Cecil Heniy Walsh, Kt 
C hief Justice, and Mr Jn.stice B iiiei ii’ 

EMPEROR TiiKuoGH INAMI— APFLiCiM 

versus 

ALLAH MAHR axd another— 
Okf(Sitb Parties. 

^^ 09 , 

Inquiry into case triable by Court of 

Sessxon-Maoistrnte duty of ~ Order of Sessions .1 udle 
directing commitial-Hemedy-^^^ I,, 

wh^thtr couipetcnt. 

A Diatrict Magistrate lias no power to refer an order 
passed by a bessions Judge to the High Court for 
purpose of having it quashed or niodilied; ,aud „ 
.for ton he has no power to call upon the Sessions 

reference to the Higli Court, [p. 

Where a Sessions Judge sets aside an order of dis 
charge passed by a Magistrate and directs that be 
case should be committed to his Court he ner on 
prejudicia ly affected by such order i.as the i jolit to 
applj to the High Court in revision to set aside ilio 
order and If he can sliow that it is an order wh ch 

ought not to have been made and which the circiim 

stances coujd not justify any Sessions Judge in mak¬ 
ing the High Court has jurisdiction to reverse or 
modify such order. There is no otl.cr form of pro' 

v?ewrd,'’-'r;‘'j'^!/ roh'tt 

It IS the duty of a Magistrate inquiring into a esse 
triable by the Court of Session, if the evidence is 
prima tucie. adequale, to commit tlie ease for trial .n,i 
leave tlio nltiinute judicial decision to thf.ria Cc n 
but If he has reason to think and is prejiarcd toslaV,'. 
for judicial reasons in the exercise of Jiis discretion 
111 his Coimnittiil order, thot there is a possiiiililv „f 
an alternative view to tliat wliich is set out in the 
charge originally made, he can always commit he 

accused for trial on two or more alternative charges 

What he cannot do 13 to shut the door finallv to the 
posstbilit,y of a trial upon evidence wliieli prima facie 

iur ». ■" 

Where the evidence is conflicting and lavs itself 
open to suspicion but where on the other' hand t 
may be true, and may commend itself to certain 
tribunals, the Magistrate, even though he mav 
reason to doubt whether if he were trvin-^he 1 ® 
he would convict has no rigl.t to sul,stil„°e his Z!'- 
ment for the linal judgment of the Court indicated bv 
law for he trial and to arrive at final decision dis 
missing the case in the way in which he would do if 
he were the trial Court, if the evidence is bakneed 

howeverunevenly in ins opinion, then it m n ' 

winch IS to be tried, and it is his duty to cominiftr« 
case for Inal. fp. 3G4. cols. 1 & 2.J ' ommit the 

Cnminal Reference made by the District 
Magistrate, Dnlandshahr, dated the" ‘Vd 
September, liliC. 

The Assistant Government Advocate for 

the Crown. ’ 

canf/ Prasad Sinha, for the AppR- 

Mr. Uamid Hasan, for the Opposite Parties 
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JUDGMENT.—This is a Reference to 
this C-'.uit by the District ^lac^istrate of 
Bui‘noshalir, the object of which appa- 
reutly is to cjmplaia against, and tO in¬ 
voke the revisiouary powers of the High 
Court with regard to an order of the 
8:;ssiou5 Judge. For reasons which will 
appear in a moment, we can do no more 
than express an academic opinion about 
the decision of the Sessions Judge against 
which complaint is made. 

We have no jurisdiction to entertain 
this reference at all. It is not made to us 
under any section of the law, or under 
any known procedure. It stands no higher, 
as a matter which we can entertain in due 
course of law, than a letter or complaint 
sent to the High Court informally by any 
citizen. As a matter of strict procedure, it 
should never have been put up before a 
Judge in Court at all, although one ‘,:an 
understand that the officials in the 
office entertained some doubt as to whether 
they ought to disregard it altogether or 
whether they ought to lay it before a 
Judge in Court to be dealt with. In future 
the Trial Clerk and his department must 
disregard all such petitions, references or 
complaints, not made according to recog¬ 
nised procedure, and should submit them 
through the Registrar to the Chief 
Justice, for him to make such order as he, 
in his discretion, thinks desirable under 
the circumstances. We wish to make this 
clear beyond question or possibility of 
misunderstanding. Otherwise if other 
Magistrates, or other persons concerned 
to question an order made by a competent 
Court of superior jurisdiction, like the 
Sessions Judge in criminal matters, chose 
to follow the unprecedented course adopted 
by the Acting District Magistrate in this 
case, the office of the High Court would 
be inundated with petitions and documents 
by way of complaint, without any legal 
foundation, and which would cause a seri¬ 
ous amount of embarrassment and super¬ 
fluous labour. 

What happened in this case was as 
follows: Various charges and complaints 
were made with reference to a cattle tres¬ 
pass and a marpit^ which ended in the 
death of a woman. The Police sent up the 
case under s. 304, in addition to other sec¬ 
tions, and other complaints were made by 
private complainants before the Sub-Divi¬ 
sional Officer. The Sub-Divisional Officer 
^we will omit for the moment other pro^ 
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ceedings which were dealt with by him) 
dealt with the charge under s. 304 in this 
way. He does not appear to have decided 
judicially that the charge was groundless, 
and that the evidence did not establish 
any case, but he altered the charge to one 
under s, 304-A, thereby dropping altogether 
the charge under s. 3U4, and then pro¬ 
ceeded to dismiss the case, which he could 

not have done if the charge under s. 304 
had remained. We pass by for a moment 
the consideration of the question how far 
this order was in fact, or could be in law, 
interfered with by the Sessions Judge. 
What happened then was that the com¬ 
plainant applied in revision which he had 
a perfect right to do, to the Sessions 
Judge, to reverse the order of the Magis¬ 
trate; and the Sessions Judge entertaining 
the matter under a. 437, as he had a 
perfect right to do, decided, for reasons 
which he expressed judicially in an order, 
that the Magistrate had not acted accord¬ 
ing to law, and that the case ought to be 
committed to the Sessions under the origm- 
al charge, s. 304. Passing by for a 
moment again, the question whether, in the 
particular circumstances of this case, that 

order was justified, it is clear that it was 

an order of the character, which was within 
the competence of the Sessions Judge, f® 
seriously affected the accused persons, b®' 
cause it was tantamount to an order tnat 
he, or they, should be put upon their tria 
under s. 304. If that order had been mad 
without any foundation in fact, or upon 
palpably inadequate materials, or in 
of the legal sanctions limiting the 

of the Sessions Judge, there was a remedy 
open to anybody prejudiced by that orde * 

The person prejudicially affected by su® 
an order has the right to apply to 

High Court in revision to review an ord 

of that kind, and if he can show that 
was an order which never ought to na 
been made, and which the circumstan 
could not justify any Sessions d'ldge 
making, this High Court has jurisdic 
to reverse or modify such an order. 
other form of procedure is known to 
by which that order could be judicia / 
reviewed. 

The District Magistrate, for reasons 
which we need not enter, and so . 
they involve questions of law', are con 
ed in a letter sent to the High 
the 2ad of September, had decided to lu 
voke the jurisdiction of the High Cour 
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interfere with the order of the Sessions 
Judge. It appears from a letter of his, 
addressed to the Assistant Registrar of the 
High Court, dated the 27th of September, 

, that the Sessions Judge, to whom the 
District Magistrate had submitted the re¬ 
ference for the purpose of its being for¬ 
warded to the High Court, had refused to 
forward it. That refusal appears to us to 
^have been right, inasmuch as the District 
Magistrate has no power under any statu¬ 
tory provision, as we have already pointed 
out, to refer an order of the Sessions 
Judge to the High Court for the purpose 
of having it quashed, or modified; a 
fortiori he had not power to call upon the 
Sessions Judge to forward it to the High 
Qourt. It would perhaps have been better 
if the District Magistrate, on receiving the 
refusal of the Sessions Judge, had taken 
advice, or taken some trouble to look into 
his own powers in the matter before taking 
the next step which he took, which we 
have already described as quite unprece¬ 
dented, and one which we trust will not 
be repeated by any Magistrate under simi¬ 
lar circumstances. But w'hat he did was 
in defiance of the rules on the subject. He 
sent the reference to the High Cou.t. 
The Assistant Trial Clerk noted at once 
tihe informality of the proceeding, and 
wrote a note pointing out that a reference 
could only come through the Sessions 
Judge. This view was properly communi¬ 
cated to the District Magistrate. In spite 
of that the District Magistrate persisted 
in the course which he had chosen, and 
re-submitted the record with the remark, 
to which we have already referred, that 
the Sessions Judge had refused to submit 
it himself. The result of that was that 
the office of the High Court found itself 
embarrassed by a reference for which there 
was no precedent so far as they knew, 
but which was persistently made under 
cloak of legal justification by a genileniun 
occupying the high and responsible posi¬ 
tion of a District Magistrate, and in the 
result the matter was put up in Court 
before my brother Mr. Justice Baneiji, 
and he realising that the questions raisea 
were out of the common, decided to issue 
notice to the parties, so that the matter 
Dttight be discussed and settled once fur 
all, and to refer it to a Bench of two 
Judges, which is the Bench now dealing 

with the matter. 

We can only repeat, what we have said, 


that the reference has no existence in law, 
and is not recognised by any legal proce¬ 
dure. If it is not to be treated as mere 
waste paper, it has at any rate no higher 
status than that of a private letter, ad¬ 
dressed by some private individual to ihe 
High Court, and our duty is strictly con¬ 
fined to deciding that we have no jurisdic¬ 
tion to entertain the reference and to diiect 
the record to be returned. 

Inasmuch, however, as the whole pro¬ 
ceeding appears to have arisen out of a 
difference of opinion upon a very import¬ 
ant question, which, however, is eleraent- 
arj’’, and has been clearly settled for many 
years, and oueht to be known to eveiy 
body connected with the administration of 
the criminal law, namely, the duty of a 
Committing Magistrate in dealing with a 
prima facie case triable by iSessioriS, we 
think it desirable to add a word or two 
by way of re-statement of the law in regard 
to that matter. In what we are sa\ii)g 
we are only re-stating the settled principles 
by way of obiter, and the decision which 
this Court would be compelled to give, if, 
as we have pointed out was open to him, 
the accused person had applied to this 
Court in revi?.ion to set aside the order 
of the Sessions Judge. But the necessiiy 
of making tliis re-statement is created by 
the somewhat surprising of a gentle¬ 

man occupying the position of a District 
Magistrate, in the letter which he has 
written to tiie Registrar of the High Court, 
and which has come to be dignified by 
the name of a reference. The District 
Magistrate suggests that the action of the 
Sessions Judge amounted to an unwarrant¬ 
ed interference with the lawful exercise 
by the Magistrate of the discretion vested 
in him by'8, 2011, and went on to state 
that the order was ultra vires. The Ses¬ 
sions Judge appears to us to„have approach¬ 
ed the matter strictly in accordance 
with the settled principles. He differed 
from the view taken by the Magistrate in 
reducing the charge from s. 3u4 to s. 304A 
for the following reason: *Tf the prosecu¬ 
tion evidence were true that the two 
accused intentionally assaulted the woman 
with lathis, of which she died, it is diffi¬ 
cult to understand how the act would 
amount to uo more than rashness or negli¬ 
gence.” The view he took was that the 
Magistrate while not rejecting the evi¬ 
dence, had disregarded the inference of 
criminal liability, legally and necessarily 
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to be drawn from the prima facie facts 
established by the prosecution evidence 
and had himself usurped the function of 
the trial Court and reduced the quality of 
the acts testified to by the evidence to a 
totally different legal complexion, thereby 
shutting the door to the possibility of the 
alternative of a graver charge being es¬ 
tablished. Now it is easy to state in a ques¬ 
tion of a serious marpit^ where serious 
bodily injuries, or death, have occurred, 
circumstances which raise a serious argu¬ 
mentative question, of fact as to whether 
the acts complained of were committed 
with such intention as to amount to either 
B. 3U2 or a. 304, or were committed under 
such circumstances as, although criminal, 
would amount to no more than rashness 
or negligence. It is quite a simple matter 
for a Committing Magistrate to deal with 
a case of that kind. He is not the trial 
Court. His duty, if the evidence is prima 
■facie adequate, is to commit and leave 
the ultimate judicial decision to the trial 
Court but if he has reason to think and 
is prepared to state for judicial reasons, 
in the exercise of his discretion in his 
committal order, that there is a possibility 
of an alternative view to that which is 
set out in the charge originally made, he 
can always commit the accused for trial 
on two or more alternative charges. What 
he cannot do is what was done in this 
case, namely, to shut the door Anally to 
the possibility of a trial upon evidence 
which prima facie is capable of interpre¬ 
tation to support a graver charge. The 
question of the duty of a Committing 
Magistrate, where he has doubts about the 
real nature of the offence, and the quality 
of the evidence, is really well-settled, 
and should cause in the vast majority of 
cases no difficulty whatever. One may 
place the classes of cases into three cate¬ 
gories. There is the case where the evi¬ 
dence is prima facie so clear that no 
body can entertain any doubt that the 
matter ought to be tried. There is, on 
the other hand, the class of c^es where the 
evidence is so palpably tainted, absurd, 
incredible and, as it has been described on 
occasions, groundless, that no body could 
doubt that it would be a hardship and un¬ 
just to an accused person to allow the 
matter to go any further. There is the 
third category, which, of course, provides 
debatable ground, where the evidence is 
conAicting, and lays itself open to suspicion. 
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but where, on the other hand, it may be 
true, and may commend itself to certain 
tribunals, the Magistrate, even though he 
may have reason to doubt whether if ha 
were trying the case, he would convict, has 
no right to substitute his judgment for the 
Anal judgment of the Court indicated by 
law for the trial, and to arrive at a Anal 
decision dismissing the case in the way 
in which he would do if he were the 
trial Court. If the evidence is balanced, 
however unevenly in his opinion, then 
it is a matter which has to be tried, and it 
is his duty to commit it for trial. In 
England the existence of the procedure of 
trial by Jury makes the task of the Magis* 
trate in such debatable cases perhaps easier 
than it does in India At any rate in England 
an experienced Magistrate, although he ifl 
bound to acknowledge that there is evidence, 
which by itself is adequate to support a 
charge, can, taking a broad view, and not 
substituting his own judgment for that oi 
the trial Court, pronounce that he is Per¬ 
fectly satisAed that no Jury would convict. 
It is easier because it is well-known that it 
is more difficult in a very debatable case to 
obtain an unanimous verdict from 12 mett 
than from one. Therefore, if there is any 
difference between the practice in England 
and the practice in India, it is rather in the 
direction of reducing the number of cases 
in which a Committing Magistrate in India 
is justiAed in throwing out the case as 
compared with a Committing Magistrate in 
Euglandi. We, in expressing our opinion 
in this matter, desire to endorse what has 
been laid down for many years in this 
as the correct teat. In Fatta v. FattaW 
this Court laid down that a Magistrate has 
a wide discretion in the matter of weighing 
the evidence produced on one side or the 
other, the remedy for an erroneous exercise 
of such discretion being provided in the 
powers conferred on Sessions Judges ana 
District Magistrates by the revisional sec¬ 
tions. But in the exercise of such discr^ 
tion if the question of discharge or commit¬ 
ment is one merely of probabilities, the 
inquiring Magistrate ought rather to leava 
the decision thereof to the Court of Session 
than to make an order of discharge* 
because in his opinion the accused 
to have the beneAt of the doubt. It woui 
be difficult to state the principle 
clearly and satisfactorily than it is the 

(1) 26 A. 564; A. W. N. (1904) 125; 1 A. L. J- 292; \ 

Or. U J. 519. 
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stated. That case was followed in more 
recent days by a most experienced and 
learned Judge of this Court, who had 
great experience as a Magistrate himself 
and as a Sessions Judge, and in Dharam 
Singhv. Joti Prasad (2) Mr. Justice Piggott, 
following Fattu v Fattu fl), said when a 
Magistrate has heard the evidence of 
the prosecution with entire disfavour, 
when he considers himself in a position 
to show that the prosecution witnesses 
are totally unworthy of credit, and a 
fortiori when after examining certain wit¬ 
nesses named on behalf of the accused, 
he has come to the conclusion that the 
evidence given by them is reliable and dis¬ 
proves that given by the prosecution, he 
is well within his discretion in discharging 
the accused. There again is an admirable 
statement of the legal position. If there 
had been anything in the Sessions Judge’s 
order in this case which appeared to us to 
offend against those principles, we think 
it would have been our duty to have 
expressed our opinion obiter upon the 
matter. As it is, it must be clear to 
everybody concerned in this case that this 
question lies at the root of the unfortunate 
proceedings, which we have been compelled 
to entertain to-day. But on the contrary 
in accordance with our view the learned 
Sessions Judge was careful to point out 
that, without rejecting the evidence as 
totally untrustworthy, and the charge as 
groundless, the Magistrate had in his view 
exceeded his jurisdiction, usurped the 
function of the trial Court, interpreted the 
evidence and gave it a legal complexion 
which to his mind it ought to receive, and 
as a result had dealt with the matter in a 
final judgment which he had no right to 
do. 

z. K. Order accordingly, 

^(2) 28 Incl. Cas 1005; 13 A.L. J. 497; 37 A. 355; 16 
Or. L. J« 429. 
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In re BI8WANATH DAS— Accused— 

w^PPBLt/ANT. 

Code {Act XLV of 1860), $. UOO-Criminal 
Qrtach of truot- Irregular drawing of public funds 


by public servant- Dishonest intention, absence ' - 
Offence—Criminal trial—Prncedurc—RepndiatInn by 
prosecution of documents filed and u'itnesscs relied o/j 
at tai'lier stage, proprictfi of—Filing of docinnents 
by prosecution in anticipation of dcfairc, bgalil 1 / nf. 

The President of a Taluk Hoard drew out ceitiiia 
money from Taluk Hoard Funds, due in I'espect of 
certain works that were beings carried on, on contin¬ 
gent bills with the object of preventing the moneys 
from lapsing at the end of the financial rear. It 
was, however, against the l.ocnl Fund Kulestodiaw 
money on contingent bills before {lie work was ac¬ 
tually completed and without a contract ccrtiticate 
bill after the work was check measured and passed. 
But the moneys though drawn out prematurely were 
ultimately used for the purpose for which tliev were 
drawn: 

Held, that these facts did not import any dishonest 
or criminal intention and that the jiresident could 
not be convicted of the offence of criminal breach of 
trust, [p. 366, col. 2.] 

In a criminal case it is not open to tlie prosecution 
to put forward documents and witnesses as proving 
part of their case and then at the last moment to 

them all and start a new case altogether, 
[p. 367, col. 1.1 

The prosecution ought to put forward from the 
beginning its real case and stick to it throughout, 
[p. 367, col. 2.] 

It is not a proper procedure for the prosecution to 
file documents which the defence relies on for the 
purpose of discrediting them before the defence has 
had a chance to file them for itself, inasmuch as such 
a course 18 m effect permitting the prosecution to 
call evidence in rebuttal of the accused's de- 
fence, a practice wholly unauthorised and not 
admitted by the Criminal Procedure Code fn 369 
cols. 1 & 2.] * 

Appeal against the order of the Court of 
the Session, Gan jam Division, in Case No. 2 
of the Calendar for 1926. 

Messrs. Nugent Grant and B. Jagannadha 
Doss, for the Accused. 

The Public Prosecutor, for the Crown. 

JUDGMENT.— The appellant in this 

case is a member of the Legislative Coun¬ 
cil and President of the Taluk Board, 
Chatrapur, and be has been convicted of 
criminal breach of trust in that he in his 
capacity as President of the Taluk Board 
dishonestly disposed of two sums of 
Rs. 1,385 and Rs. 725, being items of 
Taluk Board Funds, in violation of the 
Local Fund Rules under which he was 
entrusted with these moneys. The first 
sum was general Taluk Board Funds and 
the second was part of a provincial grant 
made by the Local Government to relieve 
water scarcity. It is admitted that for 
Rs. 1,385 the appellant drew contingent 
bills on 15th March, 1922, which were 
cashed at the Treasury next day. and 
that for Rs. 725 he drew continerent bill« 
on 15th March, 1922, which after objec- 



3t5c In re biswanatH das. 

ti'jiis were cashed oa 23rd March, 1922. 

It is also not disputed that appellant 
was leaving the Di-^trict for a few daj’3 
on 15th March, 19^2, and that he left in¬ 
structions in writing E.v. li with his 
Head Clerk to pay over these sums when 
realised to one Narayana Panda said to be 
his brother-indaw. ‘it is not disputed 
before us that these moneys were even¬ 
tually spent on works of utility, such as 
a President of the Taluk Board is autho¬ 
rised to finance, or that the Board or 
Government has not got full value in the 
end for the moneys. But the prosecution 
contention is that the appellant handed 
over the monevs to Narayana Panda to 
remain with him temporarily in order to 
finance him in the matter of the purchase 
of kiiaddar cloth and that the real inten¬ 
tion from the beginning in the appellant’s 
action was that purpose and, therefore, was 
dishonest and contrary to rules. 

The prosecution relies on four main 
lines of argument to prove the criminal 
breach of trust, firstly, that the appellant 
obtained the money from the Treasury 
by breaking the rules; secondly, that he 
delayed long in making the payments after 
he got the moneys; thirdly, that he had 
no right to hand over public funds to 
Narayana Panda and fourthly, that Nara- 
vana Panda about that time was making 
large purchases of khaddar, he being a 
man who would not ordinarily have enough 
money for such purchases. The gist of 
the appellant’s defence is tha,t he was 
anxious that the moneys should not 
lapse at the end of the financial year on 
the 3l3t March, and in order to prevent 
that he followed what is a common prac¬ 
tice, namely, he drew out the money to 
be kept until the works were complete 
and ready for payment, that as he was 
going to Madras he directed his Head 
Clerk to handover the moneys to Narayana 
Panda for safe custody, that his Head 
Clerk handed over the Rs. 1,3:<5 but not 
the Rs. 725, that when he returned he 
got back the Rs. 1,3S5 from Narayana 
Panda and applied it m payment for 
works done, that there was no undue delay 
ia payin<^ for the works after completion 
and that°Narayana Pandas purchase of 
khaddar has nothing whatever to do with 

this money. , ^ n 

As to the first point that the appellant 

obtained the money irregularly and by 
joisrepresentation, that the works were 
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complete and would be paid for by Slst 
March, 1922, it is admitted. It is against 
the rules to draw on contingent bills for 
monevs due on works. These have to bo 
paid at the Treasury on a contract certi¬ 
ficate bill after the work is check measur¬ 
ed and passed. The Sessions Judge is of 
opinion that at least it was unnecessary 
to draw the Rs. 1,385 because being Taluk 
Board Funds, they could heve been re-al- 
lotted at the next year. That would 
depend on whether they were re-allotted 
to the Taluk Board by the District Board 
which was, of course, uncertain. Now, 
such a method of preventing moneys 
lapsing at the end of the financial year 
is not uncommon. It is stated by P. ”• 
No. 3 the Assistant Examiner of Local 
Funds, and it is admitted by Government,, 
see Ex. Q.-3. Therefore, this fact in 
itself raises no presumption of dishonest 
intention nor in any way indicates that 
the appellant intended to apply the money 
to any other purpose than the purpose 
for which he could legitimately use i ■ 
If this were the only point proved agains 
the appellant, we should not be prepare^ 
to hold that it imports dishonest or crimi¬ 
nal intention. . 

As to the second point, a proper cons - 

deration of it has been greatly * 

ed by the extraordinary procedure or 
prosecution. In the original - 

certain dates were given as the dates 
which the payments were actually ma ' 
For some of these dates receipts 
filed showing when the moneys were r 
ceived by the persons who had _ 

the works. These persons or some or tn > 
were examined as prosecution * 

Then apparently the prosecution qui y 

and gradually dropped these receipts 
witnesses as part of their case. n. 

ceipts seized were never exh^ited ? ^ 

some were exhibited in the Commi 
Court and some witnesses 
there, and these were not 
exhibited or examined in the •_! 

Court. But at one stage of ' 

which so far as we can gather 
time of the arguments, these date « 
nesses and receipts were throw . j 
board. That evidence was characteris 

as unreliable, if not the 

sought to persuade the Judge 

true dates of receipt 

on the back of the completed ‘^ontrao 
certificates" passed by the Treasury a»er 
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works Imd been completed and check The learned Judge ought to have been 


OU i 


measured. The prosecution was able to 
persuade the learned Sessions Judge to 
accept this contention, but a very short 
consideration will show that it is falla¬ 
cious. Payments made on these contract 
certificates would be made at the Trea¬ 
sury and not by the President. It is no 
part of the prosecution case that the con¬ 
tractors were paid once by the President 
in 1922 and again by the Treasury in 
1924. That the appellant paid them is 
the prosecution case ; it is not their case 
that the Treasury paid them. It is thus 
obvious that the receipts on the contract 
certificates are mere paper receipts, taken 
after the actual payments in order to re¬ 
gularise the transactions for Treasury 
routine purposes, ana that the dates of 
^e receipts on the contnct certificates 
bear no relation to the actual dates of 
payment. No inference of the actual date 
of payment can be drawn from these 
receipts or from the stamps upon them, 
and the learned Sessions Judge has 
erred gravely in drawing such an in¬ 
ference. 

The prosecution then, having already 
repudiated its original dates of receipts 
and witnesses to these, and having rested 
Its case in the lower Court on an argument 
which is wholly fallacious, is now in the 
unhappy position before us of having no 
case at all on this point. The contractors 
•xaminediby the prosecution, P. Ws. Nos. 
18 to 22, have none of them been examin¬ 
ed as to whether there was any long delay 
between the completion of the work and 
the payment. The prosecution will not 
accept the receipts exhibited ; in fact, in 
the^ lower Court it did not produce some 
which it had in its possession. The excuse 
given for that before us, namely, that it 
did not press them before the Sessions 
Judge because the Committing Court had 
refused to allow them to be filed, is 
puerile. They were obviously not pressed 
in the Sessions Court, because the pro¬ 
secution thought it Dad a better card up 
Us sleeve. We are constrained to com¬ 
ment strongly upon this unfair method 
of conducting a prosecution. It was not 
open to it to put forward receipts and 
Witnesses as genuine and then at the last 

moment, at the time of the argument, to 
repudiate them all and start a new case 
altogether. It is impossible that an accus¬ 
ed can be prepared to meet such tactics. 


that the prosecuMoii put for^vard i'loin the 
beginning its red case and that u stuck 
to it throughout. Tue net result i:* tuat 
the only witnesses as to the aciuul dates 
of payment are witnesses which the pio- 
secution itself has not relied ou. I'he 
Special Public Prosecutor who appearea 
before us on behalf on the Puolic Pro¬ 
secutor, asks us in these citcuinstances to 
presume that there must have been <^ios8 
delays in payment. Why in the abrence 
of reliable evidence we should draw this 
presumption against the appellant rather 
than in his favour we do not see. Sneh 
evidence as there is goes to show that all 
payments were made by the middle 
of August, 1922. No evidence is. relied 
on before us to show that any payment 
was delayed long after the work was com¬ 
pleted and measured. In the case of Ex. 
F-3 it would appear that the Overseer 
check measured on 8th October, ly2I, but 
it does not appear that there is any linal 
check measurement by the President lono- 
before the payment. The Sessions Judge 
also singles out the case of Ex. F-9 and 
accepts the date 25th June, 1921, as the 
date of the check measurement, when the 
figure, therein has obviously been super¬ 
imposed on the figure 2, without any 
proof as to which is the correct figure 
and when the measurement by the Pre¬ 
sident was on 20th June, 1922. It is not 
necessary to refer to other cases in detail 
There is no proof that the payment in 
these cases was delayed long after the 

. . 1^^ e is no doubt 

some suspicion attaching to the receipts 

Exs. E and W to connect with the work: 

seem to show 

that these receipts had been subsequenllv 

got up but unless something definite ia 

established against the appellant to make 

it likely that it was necessary for liim tn 

cover up hia tracks, we see no reasons 

why the responsibility of those docu! 

ments should be fastened upon birr 

We are unable to hold it proved that he 

appellant grossly delayed payments for 

works actually done, and obviously to 

would not have been acting properly jf 

he had paid up works before thev vL “ 

fully complete. The second contMtin 
therefore, fails. ention, 

As to the third point, that is, whether 
the moneys were handed over to N’aialin 
Panda to finance the latter’s busiuei 
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for safe custody, if the latter is the truth, 
eveu though Naravana Panda had no con¬ 
cern with Taluk Board moneys, it would 
not be a sound conclusion that the apnel- 
lant's intention was dishonest, nor does 
the prosecution go so far. It is a^lmitted 
that the Rs. 1,385 was handed over to Nara- 
yana Panda and a note to that etfect by 
the appellant to the Head Olerk, Ex. H, was 
apparently Icept among the Taluk Board 
Records, although the Special Public Pro¬ 
secutor asserts that be cannot say from 
where the prosecution obtained it. It is 
at least arguable that a deliberate swindler 
would not leave such a paper behind him. 

It would be convenient to consider the 
question whether the Rs. 725 was also 
handed over. That the Head Clerk grot it 
from the Treasury on 23rd March, 1 h 22, is 
clear from Ex..G and it may be remarked 
here that the final stage in this matter was 
carried through by the Vice-President and 
not by the appellant. The Vice---*resident 
has not been put into the witness-box. 
Apparently he saw nothing wrong in the 
appellant's action at the time in getting 
the moneys from the Treasury. The only 
evidence that Rs. 725 was handed over to 
Narayana Panda is that of P. W. No. 2 the 
Head Clerk. A perusal of his evidence 
with its shifty evasions and lies is sufficient 
to discredit it utterly for proving anything, 
it is a significant circumstance that where¬ 
as there is no receipt from Narayana 
Panda for either sum, the receipt Ex. N 
executed by P. W. No. 2 for the return of 
Rs. 1,3S5 by Narayana Panda is exhibited. 
There is also a note by P. W. No. 2, Ex. J, 
that he received the Rs. 1,385 and handed 
it over to Narayana Panda and got his 
receipt but there is no similar note regard¬ 
ing the Rs. 725. While swearing to Ex. N 
in the Committing Court P. W. No. 2 im¬ 
pugns it as a forgery in the Sessions 
Court and says that the appellant com¬ 
pelled him to draw it up. But if the ap¬ 
pellant had handed the Rs. 725 also over 
to Narayana Panda who would hardly have 
boggled at a further forgery of a receipt for 
the return of that sum also. All the probabil¬ 
ities seem to us to indicate that the Head 
Clerk did not part with the Rs. 725 to Nara¬ 
yana Panda but kept ithimself. Prosecution 
witness No. 7 the peon who cashed the bill 
Ex. G for Rs. 725 says he gave the money 
to P. W, No. 2 and there is no reliable evi¬ 
dence that P. W. No. 2 handed it on to any 
one else. The learned Sessions Judge thinks 


that the appellant on his return would have 

made sure that the Rs. 725 had been handed 
over to Narayana Panda. That is to assume 
the dishonest intention pleaded. If the 
money was only to go to Narayana Panda 
for safe custody while the appellant was 
out of the District, there was no particular 

point in seeing that it was handed over to 

him after the appellant returned. It i| 
not denied that a sum of l»a. 290 paid 
towards the construction of a Sanskrit School 
was paid out of this Rs 725 temporarily. 
Now P. W, No. 2 admits that he paid that 
Rs. 200 on 1st June, 1922. See his evidence 
and the receipt Ex. K-1. This payment 
was afterwards recouped and diverted to its 
proper purpose. All this indicates that tho 
Rs. 725 were with the Head Clerk. Exhib^ 
F-14 which is the receipt in^eraZm for 
out of this Rs. 725 so far as it goes implied 
the same. The prosecution which has ex¬ 
amined P. W. No. 6 to prove this receipt 
refrained from asking him who paid him 
the money. In cross examination he 
he thought it was the Head Clerk. The 
prosecution relies ou this document ana 
Ex. L to indicate that the appellant was 

dealing with the Rs. 725. Even if 
accept Ex. L, the notes thereon have noi 
been proved to have been in the hana- 
writing of the appellant. It 
more than that he was dealing with tne 
money as he would deal with any Talux 
Board Funds. These documents a^ord no 
evidence that the money was handed over 
to Narayana Panda. There is thus no sati^ 
factory evidence that this money w 
handed over to him. The prosecution cas 
as regards the sum, therefore, collapses. _ 

As to the Rs. 1,385 it would be convenient' 

to consider here the fourth contention, ^ 
that Narayana Panda made large pn 
chases in khaddar after this money w 
handed over to him. i. e., after 19th ' 
1922, because, if that part ofthepr^®^. 
tion case is not established and 
is not—then it is more probable that 
money was only handed over 
tody. The consideration of this mn 
turns upon the evidence and accoun s 
certain khaddar merchants P. Ws. Nos. • 

11, 13 and 14 who assert that, when 
made large consignments of khada , 
Narayana Panda in March, 1922, * j 

not send him the Railway receip 
clearance until they got the full price 

him, and that it was only about the z 
March or so that they sent the Rauw#* 
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receipts. In passing we may remark that 
there is also the evidence of P. W. No 16 
that he took charge of certain bales for 
Narayana Panda on 23rd March, 1922, but 

there is no evidence as to when or how the 
money for this was paid. So his evidence 
does not assist the prosecution case. Now 
the entries in the account-books of these 
khaddar merchants are relied on as evi¬ 
dence of the dates of despatch of the Rail- 
way receipts. They are all dates subsequent 
to 9th March, 1922. But the Railway parcels 
inward delivery book, Ex. HH. shows that 
these consignments were delivered to Nara¬ 
yana Panda on 9th March, 1922. The pro¬ 
secution after putting forward in the Com¬ 
mitting Court and abandoning in the Ses¬ 
sions Court a tale by the Head Clerk that 
he went with Narayana Panda to the Rail¬ 
way Station on Itth March, 1922, and got 
the bales, attempts to get over this awkward 
conflict of evidence by urging that the 
Railway might have delivered the bales on 
ythMarch, 1922, without theRailwayreceipts 
or that the Railway books have been faked. 
Neither of these arguments appeals to us. 
There is absolutely no rea^^on put forward 
yhy we should suspect the Railway accounts 
in this case or suppose that the Railway 
was foolish enough to hand over large bales 
khaddar without the Railway receipts. 
It appears even that there was a Railway 
Audit between 21st March, 1922, and 23rd 
March, l.i22, which would surely have dis¬ 
closed any such whole-sale release of goods 
without payment of the Railway charges 
if that had taken place. The prosecution 
has again adopted a most curious procedure 
on this point. It examined the Station 
Master and filed Ex. HH as its own Exhibit 
and then promptly discredited it. We can- 
3?ot understand this procedure of filing for 
Jhe prosecution documents which the de¬ 
fence relies on for the purpose of dis¬ 
crediting them before the defence has had 
a chance to file them for itself. It is a prac- 
J^^ioh the learned Sessions Judge 
■hould never have perrpittea. It amounts 
to this, that when an accused has put for¬ 
ward his defence in the Committing Court 
it 18 open to the prosecution to call evi¬ 
dence in the Sessions Court to rebut and 
diBorodit the appellant’s defence, before it 
is even known whether or not the accused 
mtends to put forward that defence in the 
aessions Court. It is in effect permitting the 
prosecution to call evidence in rebuttal of 
we ^cused’s defence a practice wholly 

' 24 




unauthorised and not admitted bv the 
Criminal Procedure Code. The Sessions 
Judge should have been more alert in this 
matter and should not have allowed the 
prosecution to put forward evidence for the 
mere purpose of discrediting documents 
which It anticipated the defence was going 
to put forward. ^ The prosecution in effect. 

j ^ to put forward witnesses 

and documents which I intend to prove 
are false because I think the defence is 
going to put them forward as true. Such 
a procedure violates not only the principles 
biU even the decencies of proper procedure. 

Ihe accounts put forward by these witness¬ 
es do not inspire much confidence. I'hey 

are kacha books and appear to be only 
ledgers which can be written up at any 
time. Of the five witnesses P. Ws Nos iO 
13 and 14 have not themselves made the 
entries to which they speak, P. W. No. 9 
18 not certain that the entries were made 
then and there. P. W. No. 11 cannot give 
similar details of the receipt of the next 
sum he received from Narayana Panda’s 
Company. The dealings of these persons 
were not with Narayana Panda byname 
but with the Swadeshi Trading Company of 
Chatrapur. There is no evidence that 
JNarayana Panda was a partner in that Com¬ 
pany, and he is styled by the witnesses as 
agent or manager. Why the Court is to 
assume that the Company itself did 
not finance its agent for these transac¬ 
tions, and why we .should presume that 
the money received by these persons 
should come from the agent Narayana 
Panda himself, is not clear. In these cir¬ 
cumstances, and having regard to the fact 
that the Railway receipts do not bear out 
the theory that Narayana Panda could 
have taken the khaddar from the Railway 
Station until after the dates given in the 
register, we are not prepared to accept the 
prosecution case in this matter that the 
moneys were not paid for these purchases 
until after the appellant had entrusted 
the Taluk Board sum of Rs. 1,385 to Nara¬ 
yana Panda. It has, therefore, not been 
proved to our satisfaction that Narayana 
Panda used this money for his khaddar 

purchases for the Swadeshi Trading Com¬ 
pany; it follows, therefore, that there is 
nothing to justify an inference that the 
appellant handed the money over to him 
for that purpose, and the foundation of 
the prosecution case with reference to 

appellant e dishonest intention breaks dowu^ 
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Iq the Committing Court the appellant 
put in certain Exhibits in order to show 
that Xarayana Panda returned the R?. I,3b5 
to the Taluk Board Office on 2nd April, 1922. 
There again the prosecution has dealt with 
in the same curious fashion as it dealt with 
the Riihvay receipts; that is, in the Sessions 
Court it put in these Exhibits for the prose¬ 
cution which are Exs. M, N, O and Padducing 
correlative evidencethat they were forgeries 
or at least false dccuments, in that they 
are not drawn up on the dates given in them. 
In this case in order to establish that the 
documents are false it relies upon the Head 
Clerk, P. \V. No. 2, whose evidence we have 
already held to be unfit to prove anything 
at all. He is obviously out to save his 
own skin at the expense of appellant. This 
P. W. No. 2 in the Committing Court 
admitted that these documents were 
genuine,in theSeesions Courthemaintained 
that they are concoctions. We must repeat 
out remarks on the unfairness of such a 
procedure by the prosecution which an¬ 
ticipates and attempts to rebut theaccused’s 
defence before it has been given. We do 
not think it is unnecessary to go in detail 
into the question of the genuineness of 
these documents. Prosecution witness 
No. 5 speaks to them, but on his evi¬ 
dence there is no doubt a certain my¬ 
stery, about these documents, but we 
do not appreciate the learned Sessions 
Judge’s reasons for concluding that they 
must be spurious. He seems to think 
it astonishing that the appellant should 
require copies. Such a desire for copies 
seems to us to be an ordinary and usual 
thing. Again he comments on the fact 
that the appellant did not rely on these in 
his explanations to Government. But that 
explanation was called for regarding the 
unauthorised withdrawal of funds and 
delayed payment for works. We fail to 
see how these documents would be relevant 
at that stage. His other criticisms on these 
seem to us to overlook the usual formality 
of routine of offices. His argument would 
condemn all office notes as spurious, be¬ 
cause when the writer is in the next room 
to the Head Clerk there is no use writing 
at all. There has been far too much in this 
case of making mountains out of such 
molehills. 

Of these documents Exs. M, O and P are 
said to be certified copies'of records in 
Taluk Board Office and Ex. N is receipted 
P. W, No. ?, the Head Clerk for the 


returu of Rs. 1,385 from Narayana Panda. 
We found it difficult to pin down the 
Special Public Prosecutor to a definite case 
about these documents. He was not sure 
whether his case was that no originals ever 
existed for Exs. M, 0 and P or whether 
there were originals in the Taluk Board Office. 
That there were originals seems clear 
since the copies bear certificates of Mr. 
Venkata Rao a respectable gentleman, re¬ 
tired Government servant and once Vice- 
President of the Taluk Board whom the 
prosecution has not examined; but does 
not before us claim to discredit. If there 


were originals, where are they ? They 
ought to be in the Taluk Board Office, but 
the prosecution which has had access to 
the Taluk Board Records has not produced 
them. The only point in this contention 
against the appellant is the fact that he 
has not explained how Ex. N which is iu 
favour of Narayana Panda came into bis 
possession and that he has not examined 
Narayana Pandahimeelf to prove the return 
of the money. But this seems relatively 
unimportant as the prosecution case is not 
that this sum was permanently misap¬ 
propriated but that it was temporarily 
handed over to Narayana Panda for a 
particular purpose. That we have held has, 
not been made out. And if it was DOt 
handed over for that purpose we 
reason to suppose that it was not handea 
back in time for payment to be inade for, 
works when payments were due. 

No doubt the appellant’s irregular prac¬ 
tices, and neglect gave an infinite amount 
of trouble to Government and may have 
led to the concoction of spurious receipt^ 
There may have been some delay in 
measuring and paying for works actually 
completed and the appellant may be, an 
probably is a person whose methods rende 
him eminently unfit to hold the charge o 
Public Funds; but there was any dishones^ 
intention to cause wrongful loss to 
ment or wrongful gain to any one el 
we have not been able to find proved, f 
our opinion the prosecution in this oas_ 
has been conducted in such a fashion as i 
betray a consciousness that it 
cause. It has endeavoured to weigh ta 
case against the appellant by 
against him every mistake or 
of office routine that it can get hold oi i , 
the hope that the Court would accept tn 
as proof of criminality. In these 
oumetances w© are unable to support w 
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conviction and sentence and reverse it and 
direct the appellant to set at liberty and 
his bail-bond cancelled and the fine, if paid, 
will be refunded. 

Conviction reserved 

A. N. A. 


n “ 1 

0/ L 


CALCUTTA HIGH COURT. 

Criminal Revision No, 758 of 
September 29, 

Present: Justice Chotzaer 
aud Mr Justice Duval. 

KRI3H^^A L4L MITRA—Accused— 

Petitioner 

versus 

EMPEROR— Opposite Partv. 

Criminal Procedure Code (Act V of IS9S), s. 2SI,— 
Misjoinder of charges—Charges for falsification of 
pay bills and cash accounts for three months — Con¬ 
viction for falsi ncation of pay bills-Xo finding on 
falsification of accounts—Legality of trial. 

The accused, a Forest Ran<;er, was charged with 
navmg catered the name of a Forest Guard who was no 
longer in service at a rate of pay in the pay bill and 
the monthly cash accounts for three months, whereas 
as a mitter of fact, another man was employed at a 
lower rate of pay for those months, and was sentenced 
of the three charges relating to the pay bill; 

Held, that the trial was illegal though the Magis- 
had not recorded any finding in respect of the 
falsification of the cash accounts, inasmuch as in the 
charge as framed by the Magistrate there were six 
distinob and separate charges of falsifi-jation of six 
Separate and distinct documents, namely, three pay 
iJills and three cash accounts. 

Orimiual Revisiou against the order of the 
Sessions Judge, Dinajpur and Darjeeling, 
dated the 18th June, 1926, affirming that 
of the Sub-Divisional Magistrate, Kalim- 
Pong, dated the 11th May, 1926. 

Mr. Narendra Kumar Basu and Babu 
Paskupati Nath Ghose^ for the Petitioner. 
.JUDGMENT •—In this case the peti¬ 
tioner was put on his trial before the 8ub- 
Dmsional Officer of Kalimpong under s. 

, A (^odian Penal Code) on the charge of 
jaaking false entries with a view to de¬ 
mand in the Range establishment accounts. 
Ihese entries are set out in the appendix 
to the charge; that is, the pay bill and 
montmy cash accounts in respect of San- 
Forest Guard for the months of May 
1924, June 1924, and March 1925. The 
case apparently was that this Guard 
aa longer in service was enter- 

* rate of pay in the pay bill 
^ monthly cash accounts of those 
months but, as a matter of fact, another 

wau wae employed at a lower rate of 


pay for those menths as a Forest Guard. 
Ine Sub-Divisional Officer found the ac¬ 
cused guilty and seutenced him to six 

months rigorous imprisonment and a fine 

01 Ks. 109 on each of the three charges 
relating to the pay bill. This Rale has 
been obtained on the ground, that the trial 
has been vitiated by misjoinder of charges, 
that there is no evidence that he falsified 
he accounts, that upon the charges as 
drawn up three separate sentences were not 
legal that the sentence was too severe 
and further that the learned Sessions Judge 
was wro^ngin confirming the conviction. 

Now before us the point first taken is 
that, as a matter of fact, the charge is de¬ 
fective and illegal in view of the provi¬ 
sions of 8. 231, Criminal Procedure Code 
in that as a matter of fact in the charge as 
framed by the Magistrate there were six 

distinct and separate charges of falsifica¬ 
tion of six separate and distinct documents 
that IS to say, three pay bills and three 
monthly cash accounts and that, therefore 
the whole trial is illegal, as not more than 
three of such offences committed within 
the space of 12 months can be tried at one 

no doubt, when convicting, 
the Magistrate has not recorded any find¬ 
ing in respect of the falsification of the 

it appears to us that 
this non-fulfilment of the law in trying to¬ 
gether more than three separate falsifica- 
tion of different papers makes the whole 
trial illegal. In our opinion, therefore, the 
conviction and sentence must be set aside 
and the case sent back to the Sub-Division¬ 
al Officer for re-trial according to law. 

The petitioner will remain on the same 
bail pending the orders of the Sub-Divi¬ 
sional Officer. 

A N. A. Rule made absolute: 

Case sent 6acfc* 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 20 of 1927. 

January 13, 1927. 

Present:~Mr. Justice Iqbal Ahmad. 

TIRKHA AND another— Acousbd—* 

Petitioners 

ve7'8ua 

NANAK AND another—Opposite Party 

Criminal Procedure Code (.Act V of 1898) m U<f 

W (/), 537. 5S9B-Nuisanc.-MagLratf ' duty ^ 

record•e.idence-Oecw.cm, on local inspection, iZalul 
of-Lowl wipeotion, objitl of-^agUtrate's dity tg 
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record rcb cant iacU — Xon-compliancc with s. L17 (/) 
—Illegal ity. 

A Maoist rate cannot make an order under s. 133. 
il Procedure Code, absolute without recording 
evi 1 -n -e an^l simply on the basis of a local inspection 
nrul ■ l)y him. [p. 373. col. 1.] 

Isiuail V. Bunda (4) and Raimohan Karmokar v. 
Kipoeror (5\ followed. 

Tlie failure of a Magistrate to follow the proce- 
<liir 2 enjoined by s. 137 (i), Criminal Procedure Code, 
vitiates his order, and is not a mere irregularity of 
the nature contemplated by s. 537 (a) of the Code, 
[p. 372, col. 2.] 

Section 537 Criminal Procedure Code, applies only 
to mere errors of procedure arising out of mere in- 
advejtence. and not to substantive errors of law. and 
does not apply to cases of disregard or disobedience 
of mandatory provisions of the Code. [i6i(/.] 
Subrahmania Iijerv. King-Rmj)eror {\), followed. 

If a Magistrate makes use of knowledge derived 
from a local inspection without alYording the accused 
an opportunity to cross-examine or to explain the 
points against him, he acts willi material irregularity 
sutbciciit to vitiate the trial, [ibid.] 

Moinuddin y. Kmperor (2), followed. 

A local inspection by a Magistrate is only permitted 
by s. 5303, Criminal Procedure C’ode, for the purpose 
of properly appreciatinvr the evidence in the case and 
cannot take the place of evidence itself, [p. 373, cul. 

^ •] 

Ram Snhai Singh v. Divorka Singh (3\ followed. 
In making a local inspection a Magistrate should 
in accordance with the provisions of s. 539B, Crimi¬ 
nal Procedure Code, record a memorandum of any 
relevant facts observed by him at the time of in¬ 
spection. [t6i(i.j 


Criminal Reference made by the Addi¬ 
tional Sessions Judge, Meerut, dated the 
lllh December, 1926. 

JUDGMENT.— This is a Reference 
made by the learned Additional Sessions 
Judge of Meerut under s. 438, Criminal 
Procedure Code, recommending that the 
order of a Magistrate of the First Class, 
dated the 1st of November, 1926, by which 
he made absolute a conditional order under 
8 . 133, Criminal Procedure Code, directing 
the removal of a portion of a certain chabutra 
be set aside, and the case be sent back for 
triM according to law. 

The case was started on the complaint of 
the opposite party. The allegation in the 
complaint was that the petitioners had 
buijt the chabutra complained of and that 
the chabutra obstructed a certain pathway 
and caused inconvenience to the people 
usinjg the pathway and might lead to the 
falling of the neighbouring houses during 
the monsoons. 

The complaint was filed on. the 8th of May, 
1926, and it was not until the 23rd of 
September, 1926, that an enquiry into the 
case commenced. On that date the peti- 
tioaers appeared and denied that they had 


blocked the way as alleged by the com' 
plainants. The case was then taken up on 
the 30lh of October, 1926, and on that day 
the complainants did not offer to produce 
any evidence. The petitioners thereupon 
stated that they had no evidence to produce 
either, and it appears that the learned 
Magistrate was asked to inspect the locality 
and then to decide the case. An in¬ 
spection was made by the learned Magis¬ 
trate on the Jlst of October, 1926, and, on 
the day following, the learned Magistrate 
passed the order now in question. 

The petitioners having shown cause 
against the conditional order made under 
s. 133, Criminal Procedure Code, the learned 
Magistrate was bound to follow the 
cedure laid down by s. 137 (1) of the Cnm^i- 
nal Procedure Code. In other words, tee 
learned Magistrate was bound to take evi¬ 
dence in the matter as in a summons case. 
This the learned Magistrate did not do. 
The learned Additional Sessions 
perfectly right in observing, that the 
of the Magistrate to follow the procedur 
enjoined by s. 137 (I). Criminal Procedure 
Code, vitiates bis order, and is not a 

irregularity of the nature contemplated ny 

3 . 537 (a) of the Criminal Procedure Ood • 

It has been pointed out in 
cases that s. 537, Criminal Procedure Cod » 
applies only to mere errors of proced 
arising out of mere inadvertence, and n 
to substantive errors of law, and that t 
section does not apply to cases of disre^" 
or disobedience of mandatory 
of the Code. The section has not *^®®^ j 

of curing material irregularities 

absolute illegalities. “The errors -jg 

be cured by the section are formal 
of procedure and not substantive 
of law“, vide, Subrahmania Iyer v. a » 
Emperor (1). It has been held in the ^ 
of Moinuddin v. Emperor (2) that , ^ 
Magistrate makes use of 
derived from a local inspection 
affording the accused an opportuni 7 
cross-examine or to explain the points 
him, he acts with material 
sufficient to vitiate the trial. The ^ 

of s. 137 (1), Criminal Procedure 
imperative and the failure of the 
to follow the same vitiates the entire v 

ceedings. ^ . « 5 ^ 0 ; 28 

(1) 25 M. 61; 11 M. L. J. 233; 3 Bom. L. K. q, 

I. A. 257; 5 0. W. N. 866; 2 Weir 271; 8 bar. r. 

J. 160 (P. C.). gA ll,. 

(2) ei Ind. Cae. 794; 2 P. L. T. 455; 23 Or. 

442. ' 
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But the matter does not stop there. The 
learned Magistrate in disregard of the pro¬ 
visions of s. 5398, Criminal Procedure Code, 
did not record a memorandum of any 
relevant facts observed by him at the time 
of inspection nor did he put on the record 
any such memorandum. In this respect 
the learned Magistrate was clearly wrong. 
The learned Magistrate in his explanation 
says that he did prepare rough pencil notes 
at the time of inspection which he destroy¬ 
ed after writing his order. I can discover 
no justification for this procedure of the 
learned Magistrate and I must say that it 
is an action that I can hardly expect from 
a Magistrate of the First Claes. A local 
inspection by a Magistrate is only permitted 
by s. 539B, Criminal Procedure Code, for 
the purpose of properly appreciating the 
evidence in the case and cannot take the 
place of evidence itself. As was pointed 
out in the case of Ram Sahai Singh v. Dwarka 
Shigh (3) “a local inspection by a Magis¬ 
trate must be held sparingly and only 
for the purpose of elucidating and under¬ 
standing the evidence in the case and 
it should never be substituted for evi¬ 
dence in the case. The party against 
whom the result of the local inspection is 
used, is greatly prejudiced and is put to 
an irreparable disadvantage in not being 
able to remove the wrong impression from 
the mind of the Magistrate, by cross ex¬ 
amining him.” 

A Magistrate cannot make an order 
under s: 133, Criminal Procedure Code, 
absolute without recording evidence and 
simply on the basis of a local inspection 
made by him: vide, Ismail v. Banda (4) 
and Raimohan KaTmokarv. Emperor (5). 

For the reasons given above 1 set aside 
the order of the learned Magistrate, dated 
the Ist of November, 1926, and order that 
the case be sent to the learned District 
Magistrate of Muzaffarnagar with a direc¬ 
tion that either he should try the case him¬ 
self or send the case for trial to some 
Magistrate other than the Magistrate who 
passed the order dated the Ist of Novem¬ 
ber, 1926, for trial according to law. 

A. N. A. Order set aside: 

Case remanded. 

(3) 61 Ind. Cas. 712; 1 P. L. T. 569; 22 Cr. L. J 

424. 

(4) 95 Ind. Cas. 944; 20 A. L. J. 657; A. I. R. 1922 
All. 265; 27 Or. L. J. 864. 

(5 35 Ind. Cas. 969; 44 G. 61; 20 0. \V. N. 1171; 17 
Ufi L. J. 409; 


LAHORE HIGH COURT. 

Ckiminal Revision No. 1156 of 1926. 

January 26, 1927. 

Present'—Mr. Justice Addison. 

SUBE KHAN—Accl’sed—Appellant 
EMPEROR— Respondent. 

Criminal Procedure Code (Act V of ISOS), s. 4rd— 
Prosecution u'ken to be sanctioned. 

Prosecution should not be sanctiouod under s. 476 
of the Criniinal Procedure Code, where it is bound 
to end in failure, [p. 374. cul. 1.] 

Criminal appeal from the order of the 
District Judge, Ambala, dated the 28th 
September, 1925. 

Mr. Baricat Ali, for the Appellant. 

JUDGMENT. —Sube Khan sued Fattan 
on a mortgage-deed for Rs. 2,000 dated the 
6 th June, 1910. The suit was instituted on 
the 18th April, 1923, and was for Rs. 2,000 
principal, together with Rs. 500 interest. 
The defendant Fattan produced a receipt 
Ex. D-1, bearing date the 22nd October, 
1920, to the effect that the plaintiff acknow¬ 
ledged receipt from him of Rs. 1,000 for 
principalandRs.SOOfor interest. The plaint¬ 
iff pleaded that this was a forged receipt, 
but that he did receive Rs. 740 on that day 
and that he had given a receipt for that 
amount. Ho further suggested that the 
receipt, Ex. D-1 produced by the defend¬ 
ant, had been forged from the receipt he 
actually gave. Later the plaintifi was able 
to produce what he alleged to be the origin¬ 
al receipt, namely, Ex. P-2, and he ex¬ 
plained that he had been able to buy it 
from a forger of Shahabad, who had traced 
Ex. D-1 from the proper receipt, Ex. P-2. 

The Trial Judge held that Ex. P-2 was the 
original receipt and the Ex. D I was a 
palpable forgery. He, therefore, decreed 
the suit, for Rs. 2,500. On appeal the learn¬ 
ed District Judge held that Ex. P-2 was the 
froged document and that Ex. D-1 was the 
original document. He, therefore, accept¬ 
ed the appeal to the extent of reducing the 
principal amount to Rs. 1,000 instead of 
Rs. 2,000 and he also decreed interest on 
the sum of Rs. 1,000. At the same time 
he sanctioned the prosecution of the plaint¬ 
iff Sube Khan, under e. 471 of the Indian 
Penal Code on the ground that he had 
fraudulently used as genuine a document, 
Ex. P-2, knowing or having reason to be¬ 
lieve it to be a forged document. Against 
this order Sube Khan has appealed. 

At the suggestion of the defendant 
FAttftQ) all the papers were sent to Mr. Stott 
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the Government Examiner of Questioned 
Documents. Mr. Stott’s opinion is on the 
record and it is to the effect that Ex. D-1 
produced by Fattan, is a traced forgery, 
from the original receipt, Ex. P-2. He is 
also positive that all the signatures on 
Ex. D-l are traced forgeries, while the 
signatures on Ex. P-2 are, in his opinion, 
good signatures. When the defendant saw 
the report he did not call the expert as his 
witness and the plaintiff does not seem to 
have considered it necessary to do so either. 
In fact the plaintiff’s suit was decreed in 
toto by the trial Court. 

Exhibit D-l, which the expert stated to be 
a forgery, is attested by two witnesses, 
Abdul Majid Khan and Karim Bakhsh. 
Exhibit P-2, which the expert considers to 
be a good document, is signed by the same 
two persons and one Abdul Rahim as wit¬ 
nesses. Abdul Majid has deposed in Court 
that he signed Ex. P-2 and not Ex. D-l. 
Karim Bakhsh is dead but his brother Chand 
Khan has deposed that the signature of 
his brother on Ex. P-2 is genuine while 
the other is not. This leaves Abdul Rahim, 
whose signature is on the document Ex. P-2 
but not on Ex. D-l. He stated in Court 
that the signature on Ex. P-2 is not his. 
The expert’s opinion, however, is that it is 
a genuine signature. 

If this criminal case is allowed to go on 
against the appellant, it is obvious that the 
expert's opinion will be in his favour and 
so will all the witnesses be in his favour 
except, possibly, Abdul Rahim. It is 
obvious, therefore, that the prosecution is 
bound to end in failure. When this is the 
case, there is a consistent series of rulings 
that the prosecution should not be sanc¬ 
tioned. I, therefore, accept the appeal and 
set aside the order of the District Judge, 
dated the 2dth September, 1926, ordering 
a complaint to be instituted against the ap¬ 
pellant, Sube Khan, under s. 471, Indian 
Penal Code. If a complaint has been in¬ 
stituted proceedings upon it must end at 
once, and the appellant discharged from 
any bail-bond he may have put in. 

R. L. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Criminal Reference. 
January 4, 1927. 

Present: —Mr. Justice Banerji. 

I ABDUL KARIM— Appellant 


versus 

EMPEROR —Respondent, 

Criminal Procedure Code {Act V of 1808), w. ISS, 
187 — Kuisance—Order directing plot of land to ot 
vacated — Title, question of—Procedure. 

Where a person against whom proceedings are 
taken under s. 133 of the Criminal Procedure Code 
sets up a title to a plot of land which he is required 
to vacate, the Court must proceed in accordance with 

the provisions of s. 137 of the Code and cannot 
make a summary order in the matter. 

Criminal Reference made by the Sessions 
Judge, Benares, dated the 5th of September, 
1926. 

REFERRING ORDER.— This is an 
application in revision against an order oi 
Pandit Raghunandan Upadhiya, Deputy 
Magistrate, First Class, orderingthe applicant 
to vacate a certain plot of land. The notice 
was sent to the applicant on the 4th August 
for the 12th August. On that day the ap¬ 
plicant stated that he was a perjotdar oi 
Girdhari Lai for the plot in suit, -tu® 

lower Court without going into evidence but 

relying on the report of theTahsildar mad® 
his order absolute. No notice was sent to 
Girdhari Lai. I am of opinion that the 
lower Court should have gone further luto 
the matter and not passed an order in sue 
a summary fashion. I have beqn referre 
to Hingu v. Emperor (1) and Ismail v. 
Bunda (2) and also Jassi v. Emperor {oh 
On the analogy of the rulings I would re¬ 
commend that the absolute order of tn 
lower Court be set aside and that he , 

be directed to proceed in accordance wi 

s. 137, Criminal Procedure Code. The 1®^® 
Court is asked to submit his explanauo 
through the District Magistrate within 

Mr. Mukhtar Ahmad, for the Appellant 
The Assistant Government Advocate, i 


the Crown. . 

JUDGMENT.—I accept the Reference, 
z. K. Reference ^ 

(1) 3 Ind. Cas. 482; 6 A. L. J. 6S5; 31 A. 45J. 

Or. L. J. 297. . r P 1922 

(2) 95 Ind. Cas. 944; 20 A. L. J. 657; A. I. «• 

All. 265; 27 Cr. L. J. 864. . t p 1922 

(3) 76 Ind. Cas. 826; 20 A. L. J. 692; A. I 4^ 

AM. 335; 25 Or. L. J. 266. 
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In re VAUVsLi vbnkata siViVVA. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 163 of 1926. 
(Criminal Revision PEiiXiCN No. 145 

OF 1926). 

October 19, 1926. 

Present: —Mr. Justice Curgenven. 

In re VALIVELA. VENKATA SIVAYYA 

—Accused—Petitioner. 

Madras District Municipalities Act (V of 1030), ss. 
S (24), 317 (a), (c)— Re-construction, definition of — 
Conviction under s. 317 {a)—Appeal — Conviction, whe¬ 
ther can be altered to one under s. 317 (c). 

Where the re-construction of a building is partial 
only, 8. 3 (2-1) of the Madras District Municipalities 
Act requires that the “ re-erection” in order to con¬ 
stitute “re-construction ” should be done after more 
than one-half of the cubical contents of the building 
have been taken down or burnt down. A Magis¬ 
trate, therefore, dealing with a case under s. 317 of 
the Act has no jurisdiction to frame a detinition of 
his own in order to determine whether there has or 
has not been “re-construction” within the meaning of 
the section. 

The offence defined in s. 317 (c) of the Madras 
District Municipalities Act is of quite a different 
character from that defined in cl. (ul of the section, 
inasmuch ns the essence of an offence under cl. ^c) 
is that after re-construction has been commenced an 
order is passed to prohibit its carrying on or com¬ 
pletion except upon certain terms and that that 
order is disobeyed. Therefore, where a person is 
charged with an offence under s. 317 (a) of the Act 
and is convicted of it. he cannot, in appeal, be con¬ 
victed of an offence under cl. (c) of the section 

Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, pray¬ 
ing the High Court to revise the 
judgment of the Court of the Joint Magis¬ 
trate, Narasapur, in Cr. A. No. 77 of 1925, 
preferred against that of the Court of 
the Stationary, Sub-Magistrate, Narasapur, 
in C. C. No. 655 of 1925. 

Mr. V. Suryanarayana, for the Petitioner. 
The Public Prosecutor, for the Crown; 

ORDER. —The petitioner was convict¬ 
ed by the Stationary Sub Magistrate of 
Narasapur of an offence under 8.317 (a) 
of the District Municipalities Act, Madras 
Act V of 1920, namely, with commencing 
the re-construction of a building without 
the permission of the Chairman, Munici¬ 
pal Council, Palacole, and was sentenced to 
pay a fine of Rs. 50, In appeal, the learned 
Joint Magistrate altered the conviction to 
one under s. 3l7 (c) of the Act, which 
renders punishable the carrying on or com¬ 
pletion of a construction in contravention 
of any lawful order, or in breach of any 
provision contained in the Act or of any 
role or bye law made thereundert or of 
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any direction or requisition lawfully given 
or made, and reduced the fine toRs. 26. 

It is now argued that the learned Joint 
Magistrate has failed to apply the defini¬ 
tion of‘re-construction’ which is contained 
in 8. 3 (24) of the Act. In cases where re¬ 
construction is partial only, that definition 
requires that the “re-erection” to consti¬ 
tute ‘re-construction’ should be done after 
more than one-half of the cubical contents of 
the building have been taken down or burnt 
down. The Joint Magistrate applies what 
he calls the test of common sense, namely, 
whether so many walls were re-built and 
such material alterations made that it 
can be reasonably said that there was a 
re-construction of the house. This method 
of applying the words of the Statute has 
not^ been supported before me and I think 
it is plainly untenable. It should have 
been found whether the test furnished by 
the definition had been satisfied in order 
to find whether a re-construction within the 
terms of the Act had been undertaken. 
The Joint Magistrate goes on to remark 
that at the date fixed for the offence in 
the charge, namely, 17th June, 1925, it 
was alleged that part of the re-construc¬ 
tion had already been done, so that there 
was no commencement on that date, and, 
as I understand his judgment, he accepts 
this view and a logical conclusion from it 
was that no conviction under a. 317 (a) 
could be sustained. Accordingly he alter¬ 
ed the finding to one under s. 317 (c), with 
which the accused was not charged. It 
appears to me that the offence defined in 
8 . 317 (c) is of quite a different character 
and that the essence of it is that after 
re-construction has been commenced an 
order is passed to prohibit its carrying on 
or completion except upon certain terms 
and that that order is disobeyed. The 
facts of the present case do not substan¬ 
tiate an offence of that kind, and I do not 
think that the petitioner should have been 
convicted of it in the circumstances. I 
must, therefore, set aside the finding and 
sentence imposed by the Appellate Court. 

In view of the length of time which 
has elapsed since the act forming the 
subject-matter of the charge was commit¬ 
ted, of the somewhat technical character 
of the alleged offence and of the doubt 
which still exists whether a prosecution 
under s. 317 (a) would be successful I 
think there are sufficient grounds for not 
ordering a further trial. 
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AbDUL BAQ V. SHEO RAM. 


In these circumstances, the accused is ac¬ 
quitted and the fine, if paid, will be refund¬ 
ed. 

V. N. V. 

2. K. Accused acquitted. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 73 of 1926. 

January 7, 1927. 

Presei^t : —Mr. Justice Ashworth. 

ABDUL HAQ— Applicant 

versus 

SHEO RAM— Opposite Party. 

Cy'iminal Proceduj'e Code (Act V of lS0S),ss. 176, 
I(76-B—Civil Procedure Code (Act V" of IVUli), s. 115 — 
Comfilaint, refusaltomake, by Civil Court — Appeal — 
Order directing complaint to be made — lievisioyi, whe¬ 
ther competent. 

Where a Civil Court refuses to make a complaint 
under s. 476 of the Criminal Procedure Code but on 
appeal the Appellate Court directs the complaint to 
be made, an application in revision against the order 
of the Appellate Court can only be maintained if it 
falls within the purview of s. 115 of the Civil Proce¬ 
dure Code. 

Civil revision from an order of the Dis¬ 
trict Judge, Cawnpore, dated the 6th of 
March, 1926. 

Mr. A. P. Dtibe, for the Applicant. 

. Mr. U. S, Bajpaiy for the Opposite 
Party. 

JUDGIVIHNT*—This is an application 
in revision under s. 115 of the Civil Pro¬ 
cedure Code, made by one Abdul Haq 
against an order of Mr, L. S. White Dis¬ 
trict Judge of Cawnpore on the 6th March, 
1926, allowing an appeal against an order 
of the Subordinate Judge of Cawnpore 
who refused to make a complaint under 
8. 476 of the Criminal Procedure Code, 
for the prosecution of the present appli¬ 
cant Abdul Haq on the ground of perjury. 

The facts are as follows :—Three bro¬ 
thers claimed certain property. They had 
not sufficient means to bring and prose¬ 
cute a suit for the same. Accordingly 
they made an arrangement with Abdul 
Haq that he would finance them. The 
arrangement was recorded in a sale-deed 
of a share of the interest of the three 
brothers in the property claimed. There 
was a stipulation in this deed that Abdul 
Haq, in the event of the suit being suc¬ 
cessful, would not be entitled to any 
share of any costs that might be awarded 
by the Civil Court. A decree was passed 
oa the 22 ad January, 1925, in favour of 


[100 1. 0.1927] 

the three brothers and of Abdul Haq and 
the decree provided for the plaintiffs get¬ 
ting their costs. No apportionment was 
made of these costs and no stipulation 
in the decree was entered that Abdul 
Haq should not be entitled under the 
decree to any share in these costs. Sub¬ 
sequently by an application dated the 
30th April, 1925, Abdul Haq asked to be 
allowed to realise the whole of the costs 
which had been deposited in Court say¬ 
ing that he was himself entitled to one- 
half of them. Presumably this applica¬ 
tion must be interpreted to mean that 
as a joint decree-holder he was entitled 
under the decree to realise the whole 
costs but that under some arrangement 
with the other decree-holders he would 
only be entitled to retain one-half of those 
costs and would be bound to pay the 
other half over to the other decree-holders. 
The execution Court, whose attention 
had been drawn by this time to the sale- 
deed by the three brothers in favour of 
Abdul Haq which resulted in Abdul Haq 
being a plaintiff in the Civil Court, asked 
Abdul Haq to explain how in view of the 
stipulation in that sale deed he could be 
entitled to any costs. Apparently his ex¬ 
planation was satisfactory or else the execu¬ 
tion Court ultimately considered that it 
could not go into the matter as an execu¬ 
tion Court. Any way, an order was passed 
allowing abdul Haq to take the costs de¬ 
posited. 

Now one of the three brothers had gone 
to South Africa. One of the other two 
put in an application to the Subordinate 
Judge complaining that Abdul Haq had 
committed perjury in his application of 
the 30th April, 1925, which application 
was verified by an affidavit, in stating 
that he was entitled to half the costs and 
asking the Subordinate Judge to make a 
complaint to the Criminal Court for his 
prosecution in respect of this perjury. 
The Subordinate Judge rejected this ap¬ 
plication but the District Judge of Cawn¬ 
pore on appeal passed an order allowing 
the appeal and stating that he would him- 
self make a complaint to the District 
Magistrate. It is against this order that 
this application in revision is filed. 

Abdul Haq at first brought the matter 
in revision to this Court under s. 439 of 
the Criminal Procedure Code. The present 
Acting Chief Justice by an order dated 
the 4th Meyi X926, expressed an opinion 
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that the District Judge of Oawnpore should 
not have made the order that he did in 
the circumstances but he held that an ap¬ 
plication in revision did not lie to the 
High Court on the Criminal Side. He 
allowed Abdul Haq to represent his appli¬ 
cation on the Civil Side without any fur¬ 
ther payment of stamp or fee. 

It is incumbent on me to accept the 
view that the application in revision must 
be presented on the Civil Side. I would 
refer to the Full Bench ruling In the 
Matter of the petition of Bhup Kunwar (1). 
I concur with the view of Sulaiman, J., in 
Banwari Lai v. Jhunka (2) that the altera- 
Hons in s. 476 introduced by the Criminal 
Procedure (Amendment) Act, 1923, have 
not affected the arguments or the decision 
in the Full Bench case referred to. 

It is clear to me that having regard to 
the language of s. 115 of the Civil Proce¬ 
dure Code, no revision on the Civil Side 
of the District Judge's order can be made. 
I concur with the view of the Acting 
Chief Justice that in the circumstances 
of this case it is not proper to order the 
prosecution for perjury of Abdul Haq, but 
this opinion must remain a mere obiter 
dictum: The order of the District Judge 
may have been based on a faulty appre¬ 
ciation of the facts or may have been based 
on a faulty view of theilaw. I mean that 
Abdul Haq in his application, where he 
stated that he was entitled to realise the 
costs, may have meant that legally he 
was entitled as a joint decree-holder to 
realise the costs under the decree. Be 
this as it may, the District Judge has not, 
m my opinion, exercised a jurisdiction 
not vested in him or failed to exercise a 
jurisdiction vested in him. Nor again has 
he acted illegally or with material irregu¬ 
larity in the exercise of his jurisdiction 
to accept the appeal under s. 439 (6) of 
the Criminal Procedure Code. 

It appears to me that some alteration 
Of the law is desirable to obviate the 
!Vl^®®*r?-hility of such an application as 
this being dismissed on the ground that 

iu he entertained under s. 115 of 

the Civil Procedure Code. The real posi¬ 
tion appears to be this. Section 476 is 

Criminal Procedure Code, 
ana the Legislature when drafting it doubt- 

(f! B^.). ^ 1 Or. L. J. 73 

* 7 ^!^ ^54-24 A.L,J. 217; 27 Or. L. J. 

A, I. fi. I9se 411. ,2g,. L. J ^ jj 
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less considered that ss. 436 to 439 of the 
Criminal Procedure Code, would operate 
to afford means whereby the High Court 
could set aside such an order now impugn¬ 
ed if it thought fit. Unfortunately 
1^ reason of the Full Bench decision of 
this Court It is not ss. 435 to 439 of the 
Criminal Procedure Cods, that will govern 
such an application in revision buts. 115 
of the Civil Procedure Code. The lan¬ 
guage of 8. ] 15 is too narrow to meet the 
case where the Judge by his order decides 
to prosecute the person on insufficient 
grounds or on wrong grounds. The con¬ 
sequence is that an application like this 
has to be rejected and what appears likelv 
to be an abortive criminal suit has to be 
allowed to take place. 

_ For the reasons stated this application 
IS dismissed but in the circumstances I 
make no order as to costs. 

Application rejected. 


Z. K. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 672 of 1926. 

August 24, 192t). 

PresenUSir George Claus Rankin 
Kt., Chief Justice and Mr. 

Justice Duval. 

BECHU LAL KAYASTHA-Accdsed- 

Petitioner 

versus 

The INJURED LADY— Opposit Party 
tnmxnal Procedure Code (Act V of mS), s. 3A2~ 

Summons case~Non-compUance with s. SA2-~IlleQalitv 
Section 342 of tl,e Code of Criminal Procedure 
applies to summons cases, [p. 380 col 2 1 

Ponnusami Odayar v. Ramasami fhathan (I) and 
Dh^-ma Singh y Empeior (2), dissented from. ^ 

ti,. Revision against the order of 

the Additional Chief Presidency Magistrate, 

Calcutta, dated the 2nd June 1926 

Mt. Heranho Chimdra Guha and Babu 

Jnan Chandra Roy, for the Petitioner. 

Mr. Khundkar (Deputy Legal Remem¬ 
brancer), for the Crown. 

. JUDGMENT. 

• J-— The petitioner is a driver 

Ltd. He has been convicted iw 

?nd^r s 27 T onff 

unaer s onhe Indian Pena Code fnr 
rash and negligent driving and Len 
sentenced to pay A fine of Rs, 100. ■ Half 
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the fine has been ordered to be paid to a 
person injured by the negligence of peti¬ 
tioner. 

The present Rule was issued on the sols 
ground that s. 342 of the Criminal Proce¬ 
dure Code was not complied with. The 
Magistrate in his explanation states that 
B. 312 was not complied with because the 
case was a summons case and cites the 
decisions of a Full Bench of the Madras 
High Court [Pon?iu5ami Odaijar v. Rama- 
sami Thathan U) and Dharma Singh v. 
Emperor (2)] for the view that s. 342 does 
not apply to a summons case whether it be 
tried summarily or in the ordinary way. 

In this Court convictions have in 
summons cases been set aside for failure to 
comply with s. 342 : Gulzari Lai v. Emperor 
(3) and Surendra Lai Shaha v. Isamaddi (4), 
but we have not been referred to any case 
in which the applicability of the section to 
summons cases has been argued or the 
Madras decisions canvassed. 

The Bombay High Court has in two cases 
held that the section applies to summons 
cases: Fernandez v. Emperor (5), Emperor 
V, Gulabjap (G), and this appears to be the 
prevailing view in Provinces other than 
Madras. 

Section 342 occurs in Ch. XXIV which is 
headed “General Provisions as to Inquiries 
and Trials." Some of the sections in this 
Chapter are not in accordance with a 
strict interpretation of the heading in 
respect that they do not deal with matters 
which either must or may arise in the 
course of any enquiry or trial (c/. ss. 349,350, 
350A). Others deal with questions which 
are in nature general (e. g-y tender of 
pardon to accomplice, compounding of 
offences) but permit of the specified proce¬ 
dure in particular cases only (c/. ss. 337, 
339A, 345). Others, however, appear to be 
quite general and to be so expressed 
(exemptions or exceptions being made as 


4 

fl) 74 Ind. Gas. 945; 46 M. 758; 45 M. L. J. 224; 
(1923'. M. W. N. 519; 18 L. W. 478; 24 Cr. L. J. 833; 

AIR 1924 Mad. 15 (F. B.). 

(2) 74 Ind Gas. 959; 46 M. 766; 45 M. L. J. 230; 18 
L. W. 612; (1923) M. W. N. 893; 24 Cr. L. J, 847; A 
I R 1924 Mad. 30. 

(3 71 Ind. Gas. 51: 49 C. 1075; 24 Cr. L. J. 3; A. 
L R 1923 Cal. 164; 39 C. L. J. 31. 

(4 84 Ind. Gas. 325; 51 C. 933; 26 Or. L. J. 261; A. 

I K 1925 Cal. 480. 

(5) 59 Ind. Gas. 129; 45 B. 672; 22 Bom. L, R. 1010; 

^^(^’^*64'ijid. Cis. 669; 46 B. 441; 23 Bom. L. R. 1203; 
8AOr* I#, J. A. L R. 19S2 Bom. 890* 


necessary). The right to be defended by 
a Pleader (s. 340), the rights of an accused 
who cannot be made to understand the 
proceedings (s. 341), the right to be free of 
undue influence by threat or 
(s. 343), the power of remand (s. 344)i 
detention of offenders attending 
(s. 351), Courts to be held in publio 
(s. 352;—these are all “General Provisionfl 
as to Enquiries and Trials" in the fullest 
sense of the phrase. The language lU 
several of these sections is of studieu 

generality (e. g. any person accused of an 
offence before a Criminal Court) 

63. 351, 352) and it is appropriate to 
subject-matter. They are intended 
general provisions—not merely as miscell 

neous provisions. , 

Taking Ch. XXIV for the moment^ 

itself, it must, I think, be conceded t 
8 342 has all the notes of generality, 
language is “the Court may, at any ® 
of any inquiry or trial." "The subje - 
matter of the opening Pbrase-Tower 
examine the accused—is in 

general : it asserts a principle • 

marked contrast with a fundamental p 
ciole of the Common Law of England u 
which no Court could examine anaccus • 
It is here and here only that vve P° j 
stated that no oath shall be hed 

to the accused, that he cannot be ^ 

for not answeiing, that a charge or perj / 
cannot be brought upon his answers. 

The history of the section—it 
relevant—detracts in no way from ine 
of these considerations. It w^as 
Jwala Prased, J , in the case of 
Bhinnij v. Emperor (7): “In the 
Acts, the examination of the 
son was discretionary with the 

s. 373 of Act XXV of l^^land Act yi 
1869. la Act X of 1872 while the 

cretionary nature of the of 

retained so far as enquiries and ina 
cases other than Sessions cases 
cerned, it was made compulsory 
trials Section 250 of ‘hat Ac occu 
in the Chapter relating to Sessions 
and ran as follows.„,;me8tanf 

“ ‘The Court may from time ‘ ® ®used 

stage of the trial examine trpnerally 

person and shall question him g 

on the case after the witnesses f 

secution have been examined^ 
he is called on for his defence. 

^7) 58 Ind. Gas. 49; ^ ^ * * 

1 P. L. T. 241; 21 Or. L. J. 705. 
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In 1882 the provisiona relating to the ‘‘after the witnesses for the prosecution have 
examination of an accused person, which been examined.” These exact words do not 
were scattered in different Chapters in the occur in s. 244, s. 256 or s. 289 but they 
previous Acts, were removed from those refer without any ambiguity whatever to a 
Chapters and brought under one Chapter definite stage in any kind of trial and their 

headed^ General Provisions Relating to equivalent in the sections mentioned leaps 

Enquiries and Trials. Section 250 of to the eye. In these circumstances there 
ActX of 1872 was, therefore, removed from seems little room for any further difficulty 
the Chapter relating to Sessions trials but but it is said—if I follow the agrument— 
its provisions were embodied in their that there is a significant precision of 
entirety in s. 342 of the Code of 1882 as language in the words “before he is called 

on for his defence.” This it is said has a 
^ What then 13 the contention to be? Is definite meaning both in s. 289 and s 256 
It that no part of s. 342 applies to summons but in Ch. XX the expression is not used 
cases or merely that the last clause of “The prisoner in these cases does not enter 
8 ub-8. (1) does not apply. I am not quite on his defence” but the Magistrate is bound 
sure which doctrine is affirmed by the to “hear the accused” (per Schwabe, C J) 

Madras decisions but, 1 think, it is the in Ponnusami Odayarv. RamasamiTkathan 

former; though the reason given for it is (1), 

the inapplicability of the closing words of The argument appears to me to be 
the sub-section. unsubstantial. There is no such exact 

In either case it appears to me that there identity of phrase as could make s 342 
is really one argument upon which every- short circuit with ss. 289 and 256 to the 
thing turns, and the other arguments col- exclusion of s. 244. The phrase is “called 
lapse without it. Of a contested summons on for his defence.” The words of s. 256 
case, 8. 244 says that “ the Magistrate shall are “called upon to enter upon his defence”* 
proceed to hear the complainant (if any), in s. 289 “call on the accused to enter on 
and take all such evidence as may be his defence.” The similarity of phrase is 
produced in support of the prosecution, apparent and there is no such similarity 
and also to hear the accused and take all in s. 244 but that is all; and there can be 
such evidence as he produces in his de- no question of significant precision. The 
fence." In a warrant case after charge Legislature has not hit upon a general ex- 

framed and after the last prosecution wit- pression equidistant from all three sections 

ness has been cross-examined and re-ex- in point of variation of language. But 
amined, s, ^5t5 says : “ The accused shall as Mullick, J., observed in Raghu Bhumii 

then be called upon to enter upon his v. Emperor (7), a case already cited, “if it 
defence and produce his evidence.” Of is argued that in a summons case the 
Sessions cases s. 289 says: “When the ex- accused is never ‘called on for his defence ‘ 
amination of the witnesses for the proaecu- the reply seems to be that there is no 
tion and the examination (if any) of the virtue in these particular words and 
accused are concluded, the accused shall the accused in a summons case is called 
be asked whether he means to adduce evi- on for his defence after the prosecution 
dence." In sub s. 4 the Code says that is closed just as much as an accused in 
the Court shall call on the accused to any other case.” “To call upon an accused 
enter on his defence” and the context shows person to enter upon his defence is a 

what this means. It means that if he calls necessary incident of every trial” per Crumn 

no witnesses the accused (or his Pleader) J., in Fernandez v. Emperor (5). Macleod^ 

}® ^0 ®&he his final address to the Jury; C. J., has taken the same view: Emperor v 

If he is calling witnesses he may open his Gulabjap{^). There is every reason to suti^ 

case and proceed to call them. pose that the words are used as ordinarv 

It 18 to these sections that a. 342 has to English and there is independent reason 
be applied. Its words ar^ “and shall ques- to presume that the provision is a eeneral 

lion him—generally on the case after the provision. The function of the concluding 
witnesses for the prosecution have been words ofsub s. 1 of 8.342 is to point tn 
ozamined and before he is called on for his a definite stage of every trial. For this 
aeience. purpose it is natural enough to use rather 

that any shadow of more informal language than seems tr» 
to surround (ho phrass oallsd for when dsioriuing ths proasdure 


^mL ^9 collect 

dilBit^ljr It impoisd 
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in summons cases. Thus, although in 
summons cases there is no formal charge 
and (Jh. XX says nothing about “plea " or 
“pleading guilty," the Legislature when 
in s. 263 (c/. s. 2b2) it has occasion to refer 
to this stage when dealing with summary 
trial both of summons cases and of warrant 
cases, uses the words “the plea of the 
accused." In the same way s. 342 uses the 
phrase “called on for his deface"—not 
only without any special or limited inten¬ 
tion but in a Chapter which is expressly 
devoted to general provisions and in a sec¬ 
tion which refers to “any stage of any 
inquiry or trial " 

I do not here discuss whether if s. 342 
applies to any case a failure to comply 
with it can be condoned under s. 537. Nor 
do I discuss whether in warrant cases, or 
in Sessions cases it is purely discretionary 
for the Court to examine or not to examine. 


and all such evidence as may be produced 
in support of the prosecution" and if it 
really means that the accused must be 
asked to call his evidence even though 
there is no case to answer, then the words 
“if he thinks fit" do raise a difficulty. But 
on the common sense of the matter and 
even on the strict construction of the sec¬ 
tion it seems reasonably clear that the 
words “if he thinks fit" have reference in 
this section to cases in which the Magistrate 
is prepared to acquit without exaniining 
the accused. That he can convict without 
examining the accused is an inference from 
the dubious proposition that he cannot 
acquit without hearing all such evidence 
as the accused requires him to hear. Sec¬ 
tions 209 and 253 may, I think, be looked at 
to explain what is meant by the words 
“if he thinks fit" in s. 245. They all refer 
to cases where it is unnecessary to give an 


These questions are concluded by authority 
binding upon me. 

Confining myself to summons cases, I 
would observe that the argument from the 
repealed s. 451 has been answered by 
Oldfield, J., in Ponnusami Odayarr. Rama- 
sami Thathan (1) that s. 242 applies to a 
stage and a purpose different from s. 342; 
and that the words “if he thinks fit" ins. 245 
do not necessarily mean more than that an 
accqsed can be acquitted without being 
examined. Section 245 is very similar in 
language to s. 209 and s. 253 but it has 
not quite the same purpose. The govern¬ 
ing idea is that in summons cases the matter 
should be finally decided (save in cases 
unddr s. 249). It should proceed to a con¬ 
viction or acquittal—not merely end in a 
discharge. Apparently s. 245 has been held 
to rpean that a man cannot be acquitted until 
after he has been heard and after he has pro¬ 
duced all his evidence [Kesri v. Muhammad 
Bakhsh (8)] which seems a little marvellous. 
Jf this be right, (which I take leave to 
doubt) then when the case against the 
accused breaks hopelessly down—I pre¬ 
sume the really correct procedure must be 
to tell the accused that if he holds his 
tongue he will be acquitted but that if he 
will insist on defending the case further 
he may be convicted on any charge triable 
as a summons case that may turn up 
before the case is over. If “the evidence 
tefejred to in s. 244" is not a phrase used 
by for “the complainant (if any) 

<8) 18 A. m atp. 223; A. W. N. (1896) 3S; 8 Ind. 

See. 9^) 884. 


opportunity to an accused to explain any 
circumstances appearing in the evidence 
against him because the case against nini 
is going to be stopped then ^ and 
(The effect of the words ‘ if any" in s. 289 is 

a different question). , , 

My main criticism of the decision la 
Ponnubami Odayar v. Ramasami Thathan 
(1) is that it fails to appreciate that on the 
face of the Criminal Procedure Code every 
reference to any examination or possibility 
of an examination of an accused person by 
the Court is a reference to s. 342. Beioie 
1882 the Code was different. But now 
8 . 342 is the enabling section—it is fa® 
section which explains the purpose lo 
which and the terms on which any 
can be examined by the Court at all. ^ 
confers a power which may be exerci^ 
at any stage. It is pre supposed in Ch. - - 
as in Ch XVin, Ch. XXI, Ch. XXII aaU 
Ch. XXIII, and these are the only Chapters 
to which its direct reference can be pnina 
ly intended. With all respect, I thinK 

impossible to maintain that s. 342 has 
reference whatever to summons • 

the question be as to the applicability 
the concluding words of sub-s. (l)i fae 
think the Madras High Court appnc ^ 
test which is inadequate when it sai • 

“It must be applied to all cases, i-- 

special sections dealing with 
cases indicate that it is not intenae 
apply to them or unless the words » 
section itself give such indication, i' _ 
sami Odayar v. Ramsami Thathan (V* 
ooaeluding wordi of the eub-fleoUOB ® 
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have effect like the other words in the 

absence of an express exception or of an 

exception to be implied from a specilic 

provision clearly inconsistent therewith 

unless indeed the words as applied to 

Bummons cases are insensible or at least 
markedly inapt. 

present case the Kule must be 
made absolute and the case must be re-tried 
bya IV^gistrate to be nominated by the 
Chief Presidency Magistrate. 

The fine, if paid, will be refunded. 
Duval, J.—I agree. 

N. A. Rule made absolute: 

Re-trial ordered. 


ALL4HABAD HIGH COURT, 

Ori.minal Rekbrexce No. 530 oe iy 2 G. 

October 8, 1920. 

Present;—Mr, Justice Banerj i. 

TIRLOKI NATH— Accused—A ppLic.aNT 

versus 

EMPEROR —Respondent, 

Criminal trial—Decision of case on special oath of 
complainant, legality of. 

It is entirely illegal to decide a criminal cose in 
ac^rdance with a statement made by the accused's 
father agreeing to the disposal of the case upon the 
special oath of the complainant. 

Criminal Reference made by the Sessions 

Judge of Meerut, dated the 9th of August. 
1926. 

The Assistant Government Advocate, for 
the Crown 

JUDGMENT. —One Eanwari Lai com¬ 
plained against Tirloki Nath, under s. 352 
of the Indian Penal Code. The case was 
tried summarily by the District Magistrate 
of Meerut, but the proceedings adopted by 
him are curious. What he says in his 
judgment is:— 

“Accused’s father says that if complain¬ 
ant swears on Ganges water that he has 
not abused his father the case is finished.” 

Neither the accused’s father nor the com¬ 
plainant’s son were parties to the case and 
I fail to see how any Magistrate could have 
acted in the way that this learned Magis¬ 
trate did. There is no provision of any 
law, and it seems to me against common 
sense, to decide a case in the way that this 
Magistrate did. I accept the Reference. As 
the case is a trivial one I direct the record 
to be returned. No further action need be 
taken m the matter. 

■ A* Reference accepfed. 


V, RaTNA PaDATACHI. 
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Criminal Revision Case No. 157 of 1920. 
(Criaiinal Revision Petition No. 140 

OF 1926j. 

December 2, 1920. 

Present Justice Wallace. 
DEENADx\.\ ULU NAIDU and others—■ 

Accused—Petitioners 

J vsu s 

RATNA P ADAYACHI— Complainant 

—Respondent. 

Cattle Trespass Act (/ of 1871), s. 20~Crimimil 
PioceditreCode (Act 1 of I80S),ss. /, (o), 20~Offencc 

Act-Jnrisdiction of 
whether necessaiy~ 
(^xminal trial—Joinder of charges under s. 20 Cattle 

O'ansaSitr of-'Same 

Cnmiual Procedure 
Code in the definition of an offence of an “act in 

riTofthVr m ?pmade under 
s. 2) of the Cattle Trespass Act’ renders it unneces¬ 
sary for a Magistrate who is generally empowered 
under the Criminal Procedure Code to receive com- 
plaints of offences, to be specially authorised by the 
District Mapstrate to receive complaints under that 

section of the Cattle Trespass Act. [p. 381 col 21 
Kottalanada y.Muthaya (2j and Emperor v Vishia- 

nath Vsihnu Joshi (3), followed, 

charges for offences under s. 20 of the 
Cattle Trespass Act and s. 504 of the Penal Code is 
not illegal, where the acts constituting the offences 
formed part of the same transaction, [p, 382 cols 16:^ 1 

petition under ss. 435 and 439 oif the 
Criminal Procedure, 1893, praying 
the Hi^ Court to revise the judgment 
of the Court of the Sub-Divisional Magis- 

Musiril in Crimina Appeal No 11 
of 1925 preferred against that of the Court 
of the Stationary Second Class Magistrate 
of Musiri, in C. C. No. 214 of 1925. 

Mr. B. Packer, for the Petitioners. 

The Public Prosecutor, for the Crown 

Mr. M.Damodara Naidu, for the Com¬ 
plainant. 

argued in 

this Revision Case is whether the inclu- 
mon m s. 4 (o) of the Criminal Procedure 
Code in the definition of an offence of an 
act in respect of which a complaint may 

Trespass 

Act renders it unnecessary for a Mairia 
trate who is generally empowered under 
the Criminal Procedure Code to receive 
complaints of offences to be specially autir 
nzed by the District Magistrate to revive 
complaints under that section of the Cattle 
Trespass Act. Section 29 of the CriSi 
Procedure Code is relied on. So far as 
sub 8. (1) IS concerned, it is argued thst 
ofience can only ^e tried by the Cour? 
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mentioned in s. 20 of the Cattle Trespass 
Act, that is, by the Magistrate authorized 
to receive and try charges without a re¬ 
ference by the District Magistrate. So far 
as sub-s. (2) is concerned, it is argued that, 
as the offence is not punishable with im¬ 
prisonment or fine as such, it has no place 
in the 8th column of the Second Schedule 
and, therefore, that that Schedule does not 
apply. I am inclined to agree with the 
second contention although there are cases 
which have held that the compensation 
which may be awarded under s. 22 is of 
the nature of a fine. But I think the first 
contention does not carry the petitioner 
so far as he wishes to go. Granted that 
the only Court which can try the case 
is a Magistrate authorized in the language 
of 8, 20 of the Cattle Trespass Act, that 
language appears to me to mean a Magis¬ 
trate authorized to receive and try com¬ 
plaints generally and not merely com¬ 
plaints under that section. I am not clear 
why the vague word “charges"' is used, 
but, had the intention of the Legislature 
been to confine the authorization to charges 
under that section, I think it would have 
said so. It is true that, if ‘charges’ means 
generally complaints of offences, it was 
not necessary to amend the definition of 
'offence' under the Criminal Procedure 
Code of 1698, because a Magistrate autho¬ 
rized to try offences generally would under 
B. 20 have authority to try a complaint 
under that section. But the amendment 
was probably due to certain rulings which 
lay down that an act in respect of which 
a complaint could be laid under s. 20 was 
not an offence: see Pitchi v. Ankappa (1) 
and Kottalanada v. Muthaya (2). I hold then 
that s. 20 means that any Magistrate autho¬ 
rized under the Criminal Procedure Code 
by the District Magistrate to take cogniz¬ 
ance of offence is thereby authorized to 
take cognizance of an offence under this 
section. This is the view held in Emperor 
V. Viskvanath Vishnu Joshi (3) and derives 
support from that in Budhan Mahto v. 
Issur Singh (4) although the point now 
taken based on the wording of the section 
was not specifically raised. There therefore 
is no lack of jurisdiction and this objection 

It has been further urged that a joinder 

a) 6 M. 102; 2 Weir 315; 3 Ind. Pec. (n. s.) 468. 

(2) 9 M. 374; 2 Weir 315; 3 lud. Dec. (N. s.; 656. 

(3) 54 Ind. Cas. 495; 44 B. 42; 21 Bom. L. R, 1084; 
21Ct. L. 3.95. 

J4) 34 0. 926; 6 Or. L. J. 363| 
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of charges for offences under 3. 20 of the 
Cattle Ti'espass Act and s. 501 of the Indian 
Penal Code was illegal. No objection 
wa3 taken to this joinder until now. The 
insult complained of was so near in point 
of time and place that it may reasonably 
be held to have formed part of the same 
transaction. I am not prepared to hold the 
joinder illegal. 

I, therefore, dismiss this petition. 

V. N. V. Petition dismissed. 


LAHORE HIGH COURT. 

Criminal Case No. 12U6 of 19:^6. 
January 24, 1927. 

Present: —Mr. Justice Dalip Singh. 
KARTAR SINGH alias TARA SINGH 

AND ANOTHER—Accdsed—Appellants 

versus 

EMPEROR— Respontent. 

Criminal Procedure Code {Act I’ of lS9S},ss. oko. 
350 — Trial do novo—Previously recorded evidence, us 
of. 

It is not competent to a Magistrate to embark upc 
a trial de novo and yet rely upon the evidence r 
corded previously, [p. 383, col. 1.] 

Appeal from the order of the Magistrate, 

First Class, exercising enhanced 
under s, 30, Criminal Procedure 
Amritsar, dated the 2l9t September, l^^®* 
Mr. Dev Raj Savjhney^ for the Respondent. 
JUDGMENT.— These are three con¬ 
nected appeals. The appellants 
Singh alias Tara Singh and Haranam Sing*^ 
have been convicted under s. 392, Indian 
Penal Code, and sentenced to four 
rigorous imprisonment and Sohan Singh da 

been convicted under s. 392/75, Indian 

Code, and sentenced to seven years’ ngorou 

imprisonment. The three appeals 
these which are put up by the office 
connected appeals are not connected 
them at all and relate to different transa - 
tions and different accused. , • ^ ^ 

The case has had a remarkable 
The accused were originally tried oj 
Sardar Hard ial Singh, Magistrate, First Lia® » 
who recorded almost all the prosccutio 
evidence, and then finding that 

Singh had some previous convictions 
referred the case to the District Magi 
trate for transfer to a e. 30 Magistr® * 
The District Magistrate referred the w 
to Malik Sahib Khan Nun for trial, in® 
learned Magistrate proceeded to take i 
statements of the accused persons w 
whether they wanted de novo proceeding 

The accused all said that they did not wwi 
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de novo proceedings. The Magistrate then, 
however, proceeded to re-call and re-examine 
the whole of the prosecution evidence. 
Evidently he exercised his option under 
s. 350 to re-commence the trial. Some of the 
prosecution evidence which had previously 
been taken by Sardar Hardial Singh was 
recorded again and then some of the pro¬ 
secution evidence was found impossible to 
secure and the Magistrate proceeded to close 
the prosecution case. He then proceeded to 
use both his own record as well as Sardar 
Hardial Singh’s record as evidence in the 
case. 

Counsel for the Crown has referred me 
to 8 . 343 of the Criminal Procedure Code 
and to s. 350 (3). The combined effect of 
these sections might have entitled the 
Magistrate to rely on the evidence already 
recorded but he could not both proceed to 
re-commence the enquiry and then rely 
upon the previously recorded evidence. I 
should like to point out that the records 
both of Sardar Hardial Singh and of Malik 
Sahib Khan Nun are almost illegible and 
it is extremely difficult to make out all 
the evidence and a great deal of time 
has been wasted in trying to decipher their 
hieroglyphics. However, the evidence has 
been read. The Magistrate is totally wrong 
in saying that the knife and the small 
opium box identified by the complainant 
were recovered from the person of Harnam 
Singh. The evidence on the record shows 
that they were recovered from the person 
of Kartar Singh. There is absolutely no 
evic^nce against Harnam Singh on the 
record at all and I accept his appeal and 
acquit him. 

Against Sohan Singh there is no evidence 
except that of the complainant who claims 
to have identified him both in Court in an 
identification parade held by a Magistrate 
of the First Class Lala Amar Nath. The evi¬ 
dence of Rai Sahib Amar Nath was recorded 
by Sardar Hardial Singh and I do not think 
that it can be treated as evidence in the 
case. The evidence against Kartar Singh 
consists of the identification by the com¬ 
plainant as before and of the recovery of 
certain property from his person. As it 
was illegal, in my opinion, for the Magis¬ 
trate to have used both the records I set 
aside the order passed by him and direct 
that Kartar Singh and Sohan Singh be 
re-tned. Their appeals are accepted accord¬ 
ingly to that extent. 

' X#* . Appeals accepted in part. 


PATNA HIG^‘'^feoURT.'' 

CiiiMiMAL Kevisio.v Case No. 

August 2t), 

Present:~Mc. Justice Ross. 
JAINATM aZms JAINU OHDAR— 
Accdsed—Petitioner 

VC VSllS 

EMPEROR— Opposite PAHTr. 

Penal Code {Act XLV of 1S60), a. 97~Rinht of 
prime defence of property—Possession, a^rmative 
evidence of, whether necessary—Presumption of pos- 

SCSSlOTl. 

In order to establish the right of private defence 
of propert}' it is not necessary for the accused to 
prove his possession alTirmatively; he can relv on the 
presumption of continuance of possession arising in 
Ins favour from the circumstances of ilie case. [p. 384 


L.rimiaal Revision from an order of the 
Judicial Commissioner, Chota Nagpur 
da ed the 1st of July, 1926, modifying that 

Khunti. dated 

the ()lh of May, l!i26. 

Messrs, B. N. Miner a,nd A. Barman, for 
the Petitioner. ’ 


petitioner Jainath 
Uhdar and four others were charged with 

notmg, theft and causing grievous hurt 
J he case for the prosecution was that they 
were forcibly cutting the paddy of a cer¬ 
tain field in the possession of the com- 
plainant. The trial Court convicted them 
of noting and of grievous hurt and also 
under s. 379 of the Indian Penal Code. 
The learned Judicial Commissioner found 

that the complainant had not proved his 
possession. 


rm, possession are these. 

1 he field is brahmottar land belonging to 

one Chirangu Misser and he had given 

^18 field in 2 crpesA( 7 i to the accused 
Rs’kIT consideration of 

Rs. 8 b with a stipulation that, if the ^er- 
peshgi was not re-paid, the tenant would 
retain possession of the land until the re- 
payment was made During the term of 
the zerpeshgi lease, Chirangu Misser gave 
another zerpes/igi lease to the brother of the 

complainant. The learned Judicial Commis! 
moner found that it had not been proved Uiat 
Kangah had been paid off and that doubt 
was thrown on the evidence of the prosecu! 
tion regarding possession. He, therefore 
set aside the conviction under ss il? J 

S S 

nath Ohdar under s. 32.5 on the 7 

that although the accused par^ had 
least a bona fide claim of right to the fiefd 
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and it did not seem certain that Bhonra 
ever had possession, yet in order to estab¬ 
lish the right of private defence, the accused 
must show affirmatively their own posses¬ 
sion. Now, there is no doubt that Kangali 
had possession for several years under 
the zerpeshgi lease. As that zerpeshgi was 
never paid off, possession must be pre¬ 
sumed to have continued ; and the learn¬ 
ed Judicial Commissioner has not found 
that that possession was determined by 
possession actually recovered by the com¬ 
plainant. It, therefore, follows that the party 
of the accused were in possession and, 
consequently, Jainath Ohdar was protect¬ 
ed by the right of private defence. 

The application must be allowed, the 
conviction and sentence set aside and the 
petitioner acquitted and released from 
bail. The fine, if paid, will be refunded. 

A. N. A. Conviction set aside. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 686 of 1926. 
(CaIMInal Revision Petition No. 572 

OF 1926). 

October 18, 1926. 

Present:—Mr. Justice Gurgenven. 

In re AKULA VENKANA— Accused 

—Petitioner. 

Criminal Procedurt Code (Act V of 1898), s. 259 
Discharge of accused on account of complainant's ab‘ 
sence—Magistrate, whether competent to restore com¬ 
plaint or entertain fresh complaint. 

Where a complainant is absent •when a case is 
taken up and the Magistrate discharges the accused 
under s. 259, Criminal Procedure Code, it is com¬ 
petent to the Magistrate to entertain a frejah com¬ 
plaint or restore the old complaint on satisfactory 
eause being shown by the complainant for his ab- 

sence. , 

Emperor v. Chinna Kaliappa Gounden (1) ana 

In re Rudra Gowd (2), followed. 

Petition under sa. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Nidadavole, in Criminal Appeal No. 26 of 
1926 against the judgment of the Court of 
the Stationary Sub-Magistrate of Januku, 
inC.C. No. 61 of 1926. . 

Mr. V. Suryanarayanat for the Peti¬ 
tioner. , . . . j 

ORDER.— The complamant preferred 

Bb complaint of voluntarily causing simple 

|iurt under s. 323, Indian Penal Code, an(^ 


being absent on the occasion when the 
case was taken up, the Sub-Magistrate 
dismissed it under 3. 259, Criminal Proce¬ 
dure Code, and discharged the accused. 
Subsequently, the complainant filed a fresh 
complaint in the same terms with an appli¬ 
cation that it should be restored to file and 
the Sub-Magistrate deeming the explanation 
for his absence to be satisfactory took the 
case on file again and eventually convicted 
the accused. The contention in this crimi¬ 


nal revision case is that he was incom¬ 
petent so to restore the case after having 
passed an order of discharge under s. 259, 
Criminal Procedure Code. This point was 
not taken either in the trial Court or m 
appeal and it admittedly does not affect 
the merits of the conviction ; nor, I 
has it any basis in law. It has been held 

in the Full Bench case, Emperor v.Chm'na 

Kaliappa Gounden (1), that after dismissing 
a complaint under s. 203, Criminal Proce¬ 
dure Code, the Magistrate may restore 
that complaint to file notwithstanding tna 
the order of dismissal has not been ee 
aside by higher Court. Two of the nv 

Judges who composed that Bench expresse 
the opinion that the same 
apply to a discharge under s, 259, ' 

minal Procedure Code, while two wer 
of a contrary opinion; the fifth expr^^ 
ly refraining from deciding the ' 

Subsequently in In re Rudra Gowd 
Bench of this Court, following 
expressed by Sir Arnold White, O.J i 
the afore-mentioned case and in 
case in which he was sitting singly- 
held that a Magistrate who has 
an accused person under s. 259, Cn 
nal Procedure Code, is 
entertain a fresh complaint on ^ne w 
facts. This would be a direct autho / 
against the present contention wer 
not that some slight doubt appears s i. 
whether the Magistrate entertained a 
complaint or restored the old 
It appears to me, however, j fj the 

no substantial difference and •—i- 

Full Bench decision under e. 203, ^ j 
nal Procedure Code, related to a ® 
the restoration of the original comp 
I consider accordingly that the Sub- 8 ^ 
trate was competent to act in tne m 
he did and I dismiss this criminal revw* 

V. Petition dismi^^fct. 

(1) 29 M. 126; 16 M. L. J. 79; 1 M. U T. 

^■(2) M. I,. J. 561; i M. L, T. UO; 8 Or. 
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madras high court. 

Civil Appeal No. 68 of 1922. 
Sppieaiber 16, 1925. 

Present:~Siv Victor Murray Coutts Trotter, 

IVT., (.hief Justice, anrl Mr Justice Upiliv 

KOMtRISErn SATYANARAYAN^* 

Defendant No. 2—Appellant 

versus 

l:r.ERANKr CHINA VENKATARAO 
and nTHEKE—P laintiff anu Defendants 
Ao-'>. 3, 8, 7 AMO 9— Respondents 

refusal of, hy partij- B aiLure to sue fur anupulsoru 
ref/istration-Specific performance of agreement tt 
sell, suit for, whether maintainable-precedents, value 

^ Where after ex^cUion of a document, tlieexeeut- 

registered, and the other party 

s. 77 of the Registration Act bv bringing a sail for 

document, he is not 

as an unregistered saie-deed 

sell and bring a separate suit for 
specific performance of the same. [p. 3S? col 2 1 
Venfcatasami v. ^Kristayya (a). Thayarammal v 
Lahskimi Ammal (/) and Subbarayya Pillai v Deva~ 
sxhayam PUlai (8). followed. 

Surendra Xath Xag v. 

sZffti ^ Xasiruddin Midda v. 

oidkoo Afia (4) not followed. 

Chinna Krishna lUddi v. Dorasami lieddi (2) and 
dis[ingu‘ieh^d“ ‘W“Aomed Xaina ;6;, 

tsJt j failed to adopt a remedy expresslv 

provided by the Statute cannot come to' Court and 

an exercise in his favour of a discretionary 
^n^ifi^nitabU remedy, [p. 388. col. 2.] ^ 

Although in India the remedy of specilic perform- 
a remedy, it nevertheless is simply 

statutory form of an equitable 
remedy to which laches was, as it is to all equitable 
claims, an answer, 

d u* to divergence of view 

!,«] should follow its own cursus curiae 

aniew it is of opinion that the former decisions of 
the Court are clearly wrong, [p. 33G, col. 1.] 


Appeal against a decree of the Court 
Of the Additional Subordinate Judge. Co- 
Canada, dated the 18th April, 1921, in 0 S 

No. 10 of 1920. » .o. 

Messrs, C. Sydney Smith, A. Krisknasami 

Appella^^ ^ ^ ^ew/cafaramant/i/a, for the 

Messrs. G. Lakshmana and A. Satva- 
'i^O’Vayanaj for the Respondents, 

_ JUDGMENT. 

Trotter, C. J.— This is an 
appeal fr^ a decree of the Subordinate 

rJm ® 1 wherein he gave certain 

ifff of specific relief to theiplaint- 

:r® plaintiffs case was that certain 
fnim ^"0 to them as debts 

"°“® P®0P^®- It is not material for 
the purposes of our decision to knowhow 

25 
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those debts were alleged to have come into 
existence, what was their nature or what 

were the relations to the plaintiffs of the 
various parties to the transactions in ques¬ 
tion. 1 he transaction was that an a°Tee- 
ment was entered into for the sale of 

extinguishment of the 
lamtiffs claims The agreement that was 
entered into by the contracting parties was 
this. We shall execute the sale deed for 
this as per your draft and give it to you 
registered within three months from this 
date so that undoubtedly under that docu- 
ment it lyas part of the obligation of the 
defendants to get the deed that was in 
contemplation by this agreement drawn 
up and executed and registered. A deed 
was drawn up and in due course it came to 
the stage of registration. One of the 

f.ecuted the agreements, the 
3rd defendant in this case, when the time 
came for registTation, objected to the regis- 

Hnn a“ aid the Registra¬ 

tion Authorities after an enquiry into the 

matter refused to order registration of the 

‘ite recalcitrant 3rd 

course, being 

throughout that she was a person against 
whom t^he deed ought to have been register- 

®as6 here to-day) and 

that the Registration Authorities were in error 

in giving effect to her refusal. In these cir¬ 
cumstances they brought this suit for specific 
performance of the agreement against all 
the parties to it. We are not really called 
upon to decide m this case whether this is a 
matter in which the contemplation of the 
parties was that all should sign or that 
the signatures of what I may call the 

P®^®ci® should be regarded as 
sufficient, it apparently being the fact that 
the signatures of others including the 
recalcitrant 3rd defendant were added 
ex ma]ori cautela in case they should 
raise objections and claims thereafter 
Speaking for myself, I think that even 

f V®®® probably be 

held that it was the intention that thev 

should execute for the very purposes that 
I have mentioned.. Howe^er,"^ in^^he view 
that we take, it is unnecessary to decide 
the matter. And if the other view were to 
prevail that the signature of this person 
was otiose and unnecessary, then, of course 
the plaintiffs case would fail equallv 
because the whole agreement would S 
completed sufficiently to satisfy the con¬ 
tract and there would be nothing 4 th« 
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8 uit to operate upon. But taking it that 
the signature of the 3rd defendant was 
necessary, what is the position in law. 

By s 77 (1) of the Registration Act it is 
enacted as follows:-“Where the .Registrar 
refuses to order the document to be regis¬ 
tered ...any person claiming under such 
document...may, within 30 days after the 
making of the order of refusal, institute 
in the Civil Court, within the local limits 
of whose Original Jurisdiction is situate 
the office in which the document is sought 
to be registered, a suit for a decree direct¬ 
ing the document to be registered in such 
office.” That is a statutory remedy given 
to a person who stands in the position 
that he is entitled to have a document 
registered by somebody else, that that 
somebody also has refused and the Regis- 
rar has upheld the refusal and he wants 
to have that compulsorily registered as 
against the other person. It should be 
observed, and 1 think this is a most im¬ 
portant thing to notice about the section, 
that it provides a limitation of a short 
period of 30 days, the object, no doubt, 
being to ensure that matters of this kind 
should be gone into when the evidence is 
fresh in everybody's mind and in all 
human probability all of it available, 
whereas if left to an ordinary suit some 
people might be dead who could throw 
light on the matter and others might have 
let it fade from their recollection. I should 
have thought that looking at the Statute 
alone it is clear that the object of the 
Legislature was to provide a remedy of a 
very short period of limitation for putting 
right a wrongful refusal to register, and 
that must be held to be the remedy and 
the only remedy given by law. But un¬ 
fortunately the matter is covered with 
conflicting authority. The authorities in 
Madras appear to differ from the authorities 
in other parts of India. In a matter which 
isopen to divergence of view my opinion 
is that this Court should follow its own 
cursus curicB unless it is of opinion that 
the former decisions of the Court are 
clearly wrong. I do not think, if it agrees 
with those decisions, that it ought to harass 
the parties with any argument bemre a 
Full Bench merely because of different 

views in other Courts. ^ * 

An authority which is directly in favour 

of the respondents is Attict Chand v. Ndthu 
(B a decision to which that very distingu- 
^i) 7 Ind. Caa. 408; 7 A. L. J. 887. 


CHINA venkatarao. [lOO I. C. 192?] 

ished Judge Stanley, 0. J., was a party. A 
sale-deed was executed, a lady refused to 
register it, but no suit was brought for 
compulsory registration; nevertheless u 
was held that the plaintiff was entitled 
to a remedy by way of specific perform¬ 
ance; and the learned Judge says this: 
“His (plaintiff's) grounds of appeal are that 
the substantial relief sought by him was 
the specific performance of the contract mr 
sale and for possession of the property. We 
see no answer to this appeal. No defence 
to the action was disclosed by the de¬ 
fendants and in view of all the facts tne 
Court of first instance, as well as the lower 
Appellate Court ought, in our opinion, to 
have granted a decree for specific per¬ 
formance. The Court of first instance 
was wrong in passing an order (that is 
no doubt true) for registration of the sale- 
deed which was executed by the guardian 
of defendants in view of the provisioDS 
of the Registration Act. But it appears 
to us that the Court has jurisdiction to 
direct specific performance of the contract 
and to require that the defendants should 
do all necessary acts for the purpose oi 
fulfilling the obligation into which 
their guardian they had entered, and that 
the plaintiff is entitled to have a fresh sale- 
deed executed by all necessary parties ana 
to have the document so executed regi- 

tered.” And then they Quote 
Krishna Reddi v. Dorasami Reddi » 
case which I shall show presently is really 
no authority for the proposition laid dow 
by the Allahabad High Court at all. J-U 
next direct authority in Mr. Lakshmanna 
favour is a case in Surendra Nath ^<^9 ‘ 
Gopal Chunder Ghosh (3) a ^®ci8ion^ 
Mukerjee and Camduff, JJ. There 
decision was that “although a documcR» 
which has been executed, is inoperative 
law and wholly ineffectual to' create title 
in the intended lessee, it is neVerthel 
evidence of a valid agreement to execu 
lease and may consequently form the foun 
tion of an action for specific performanc • 

I That really entails another doctrine . . 

as the one we are directly concerned 
1 here, namely, that though a lease u®? 
t some reason or other become, or was . 

; the first, legally inoperative, yet for 
purpose of bringing a suit * tg 

r performance it is open to the Lou 


(2) 20 M. 19; 7 Ind. Dec. (n. s.) 13. 

(3) 8 Ind. Gas. 7W; 12 0. L. J. 484. 


1 


tlOOi. C. 192?] 


SAt?ANAftAVA>lA V, O^tNA rBNfKATAftAO^ 



treat it as a mere agreement of lease. I 
should have thought it a very vicious 
method of cmstruction to say that a docu¬ 
ment, whi^h purports to be one thing, is to 
be allowed to be treated when it is found 
imperfectly to contain what it purports to 
be as a valid document of a different order 
altogether. The reasoning of the learned 
Judges of the Calcutta High Court appears 
to be this. The undertaking of a person 
who enters into a contract for the sale of 
real property is to do everything whereby 
an operative agreement in law can be 
effected. He has not done everything if 
he failed in an instrument where the obli¬ 
gation is cast upon him to obtain its regis¬ 
tration and, therefore, a step in the creation 
of the legal relation of purchaser and 
vendor being wanting, you can compel the 
person who has not taken that step to take 
it. The answer appears to me to be very 
simple. Section 77 of the Registration Act 
not only tells you how you are to do that 
but says that if you want lo effect that 
purpose of having registration forcibly 
carried out by a decree of the Court, you 
must do it within 30 days. It seems to me 
that these decisions in Calcutta and Allah¬ 
abad in effect take upon themselves by a 
side wind to get rid of the period of 
limitation strictly imposed by the express 
words of the Statute. To my mind no 
judicial decision has any right to tamper 
with a thing directly enforced and enjoined 
by a Statute whose construction is free from 
possible doubt. The most that can be said 
is that the remedy given by the Statute 
is not intended to be the only one. It is 
almost impossible to believe that the Legis¬ 
lature can have intended that there should 
be a direct and an indirect way of effecting 
the^ same thing and that the period of 
limitation applicable to them should be 
entirely different. That is the view that 
has been taken in more than one 
case in this Court. But before I deal 
with them I want to refer to one other 
case of the Oalcutti High Court, Nasir- 
uddin Midda v. Sidhoo Mia (4) because 
that is an instructive case. What ap¬ 
pears to me to be the policy underlying 
the Oaloutta trend of decisions is, I think, 
Well illustrated by that case decided by 
Mookerjee and Beachcroft. JJ., in 1917, 
lu that^ case the plaintiff claimed two 
thiaga in the alternative. He first put in 

W ii lod. 0a9. 381; 57 0. L. J, 538. 


a claim asking in terms to have the re- 

J ^ ft enforced and an 

alternative claim along with it for speci¬ 
fic performance. The document was in 
the same stage as the document here. 
It had been executed but one of the par¬ 
ties had refused to acknowledge the right 
to have it registered. The learned Judges 
say^ this : “ As regards the claim to enforce 
registration of the document executed in 
his favour by his vendors he was, no 
doubt, bound to follow strictly the pro¬ 
cedure prescribed by the Indian Regis¬ 
tration Act before he could institute a 
suit under s. 77 to compel registration. 
But as regards the alternative claim to 
enforce specific performance of the agree¬ 
ment to sell there was really no answer 
to the suit. Although the vendors had 
executed the document, they could not 
be deemed to have completely performed 
their part of the agreement. The agree¬ 
ment m essence was not merely to execute 
a conveyance which until registered, would 
be inoperative in law, but to transfer the* 
full title from themselves to the plaint¬ 
iff as purchaser. Such title could be 
transferred only by means of a registered 
instrument; consequently, the execution 
of the conveyance, not followed by regis¬ 
tration could not be regarded as fulfilment 
of the contract.” So that what is taken 
away ^7 the right hand is immediately 
replaced by the left and where the Statute 
Has forbidden a special means, another 
means is promptly devised in order to set 
round the words of the Act. 

In Madras the decisions have been dif¬ 
ferent and having considered them all I 
am of opinion that they are quite con¬ 
sistent. The leading case and the moat 
direct authority is Venkatasami v. Kria^ 
tayya (5). There the plaintiff sued for 
specific performance and a decree had 
been passed in the lower Court directing 
^e defendant to execute and register a 
deed of transfer. That judgment was 
upset by Muttuswami Iyer and Handlev 
JJ., and the reasoning that is directly in 
point 19 to be found on the second page 
of the judgment. It is an interestifg 

the Judgment contemplates 
the case not merely of failure by the de¬ 
fendant to procure registration but ths 
case where the plaintiff does not pursul 
the remedy given him under a. 72^or 76 

^ W 16 M. 341; 3 AT. L. J 109; 5 Ind, Dec. (x, e.J; 
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The learned Judges say this If defend¬ 
ant had appeared and admitted execu¬ 
tion, the document would have been regis¬ 
tered. If he had appeared and denied 
execution, registration would have been 
refused and plaintiff would have been 
entitled to an enquiry before the Regis¬ 
trar under ss. 73 to 76. If defendant did 
not appear, plaintiff might have proved 
execution of the document, and on such 
proof would have been entitled to regis¬ 
tration. If the Registering Officer was not 
satisfied with his evidence of execution 
and refused to register, an appeal would 
have lain to the Registrar under s. 72. If 
the decision of the Registrar under s. 72 
or 76 had been adverse to plaintiff, he 
would have had a remedy by suit under 
8 . 77 of the Act, Plaintiff had, there¬ 
fore, a complete remedy under the Act, 
and not having chosen to follow it, has 
only himself to blame that the efficacy of 
the document has not been completed by 
registration”. Then they go on to dispose 
,of the other doctrine that you can treat an 
incomplete conveyance as a complete agree¬ 
ment for a conveyance and negative that. 
The learned Vakil who appeared for the 
respondents in this case said: “There is 
a distinction. The plaintiff was disentitled 
there, because it was through his own negli¬ 
gence that he failed to get the document 
registered.” I may point out in passing 
that in terms part of that neerligence was 
considered by the learned Judges to be 
his failure to adopt the remedy given him 
under the Registration Act including the 
•remedy by suit under s. 77. But says Mr. 
Lakshmana: “If you look at some of the 
later cases you will find that a distinction 
is drawn and you find that in cases where 
it has been proved that the defendant was 
the person to blame, the remedy by the 
Specific Relief Act has been allowed.” 
When examined, those cases appear to me 
not in the least to support his conten¬ 
tion. In Chinna Krishna Reddiv, Dorasami 
Reddi (2) there had been a document of 
conveyance executed, but before registration 
the defendant in the suit got hold of the 
document fraudulently, stole it from the 
plaintiff and concealed it for the purpose of 
•preventing registration from taking place, 
because obviously the Registrar cannot 
register a document which for his purpose 
is non-existent, and, therefore, the learned 
Judges say that the plaintiff was clearly 
ehtitled to have a fresh document executed 


and registered just as he would be so entitl¬ 
ed if after execution the document had 
been accidentally lost or destroyed. That, 
no doubt, is quite true. Aud it follows a 
much older decision of this High Court in 
Nynakka Routhen v. Vavana Mahomed 
Naina (6). In that case, soon after execu¬ 
tion, the document in question was destroy¬ 
ed by fire before it had been registered. R 
was held that the plaintiff was entitled to 
ask the Court to compel the defendant to 
execute a fresh document. The principle 
of the decisions in the last two cases is 
perfectly intelligible but it does no 
appear to me to touch the present case. 
Mr. Lakshmanna says: “All those 
cases where it had been shown that tne 
defendant was at fault. No doubt, on nis 
own showing the Court ought to giv 

specific performance as a remedy 
plaintiff” it is not in my opinion the Uue 
line of reisoning at all. The plaintiff tne 
was entitled to have a decree which, no douD , 
included a direction that he should be give ^ 
an executed and registered instrument, 0 
cause as things stood at the time of the su . 
he had nothing whatever to j-a. 

the one case the document had 
tioyed and in the other case it had d 
abstracted and he could not go to 
Registrar and say, “Compel my 
to register a document in my favour, 
cause the document to be registered 
non-existing. The cases appear to hav 
bearing on this case. And it must _ 
membered that although in this 
the remedy of specific performance 
statutory remedy, it nevertheless is ei P 
a crystallisation into statutory form 
equitable remedy to which laches wa . 
it is to all equitable claims, an ^ 

it can be said that a man who is giv 
express statutory remedy by an - 
Legislature under s. 77 of the t it 

Act and has failed to take advantag , 
has not been guilty of laches and ® 
free from blame, passes my compren 
It appears to me that a uian who na 

to adopt the remedy expressly pro ^ 

the Statute cannot come to this ^ * jis- 
ask for an exercise in his favour 
cretionary and equitable v. 

to add that the decision in ^ 

Kristayya (5) has been followed in , ggj 
later decisions of this Court of 
only instance iwOf-ThayataTn'mal v. 


(6; 5 M. H. 0. R. 123. 
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Ayyimal (7) and Suhharaya Pillai v. Dcva- 
sahayamPillai (8). This is sufficient to dis¬ 
pose of this appeal, because it is not pre¬ 
tended that unless the respondent can get 
over this still there is anything arguable 
in the appeal. That being so, the appeal 
must be allowed with costs of 2nd defend¬ 
ant throughout and the suit dismissed. 

The memorandum of objections is dismiss¬ 
ed. No costs. 

Reilly, J. —I entirely agree. 

V. N. V. Appeal alloioed, 

N H 

(7) ’ 59 Ind. Cas. 417; 43 U. 822; 12 L. W. IGl; (1920) 
M. W. N. 457; 39 M. L. J. 181. 

(8) 100 Ind. Cas. 344; (1922) M. W. N. 70. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Insolvemcy No. 122 of 1925. 
November 24, l92G. 

Present: —Mr. Rupchand Bilaram, A. J. C. 

In the matter of Petition by Messrs. 
DAVID SASSOON and Co., Ltd. to have 
DWARKADAS JADHOMAL and others 

ADJUDICATED INSOLVENTS. 

Contract Act (IX of 1872), ss. 21,0, 20!, — Provincial 
Ijisolvency Act (V of 1920). s. 6—Partnership —Part¬ 
ner, retii'cment of — Notice, necessary—Insolvency of 
firm— Partners, whether must he adjudicated insolvents, 
individually—Act of insolvency committed by one 
partner, effect of, as against others. 

Before the applicability of s. 261 of the Contract 
Act is attracted in any particular case the claimant 
must prove that a person whom he wishes to hold 
liable as partner was ostensibly a partner in the 
defendant firm at the date of the arising of the cause 
of action, [p. 306, col, 2; p. 397, col 1.1 
The expression “persons dealing with a firm” in 
s. 264 of the Contract Act applies equally to old and 
to new customers of the firm, but only to such of 
them as have dealt with the firm on the assumption 
that the person whom they wisli to hold liable was a 
partner in that firm. [p. 396, col. 2.] 

When a dormant partner retires from the partner¬ 
ship he need give no notice of his retirement in 
order to free himself from liability in respect of acta 
done after his retirement. The reason is that, as he 
was never known to be a partner, no one can have 
relied on hia connection with the firm, or can truly 
allege that when dealing with the firm, he continued 
to rely on the fact that the dormant partner was 
still connected therewith. 

But when an apparent partner retires, or when a 
partnership between several known partners is dis¬ 
solved, those who dealt with the firm before tlie 
change took place are entitled to assume that no 
change has occurred until they have notice to the 
contrary. Even those who never had dealings with 
the firm, and who only knew of its existence by 
repute, are entitled to assume that it still exists until 
something is done to notify publicly that it exists no 
longer. An old customer, however, is entitled to a 
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more specific notice tlian a person who never dealt 
with the firm at all. [ibid.] 

So far then as new customers, who rely merely cn 
the evidence of repute, are concerned, the re(iuire- 
nients of the section would be sullicieiitly complied 
with if the ostensible or the retiring partner, as the 
case may be, gives public notice of the revocation 
of his authority to be represented by tlie otlier mem¬ 
bers of the firm. [p. 397. col. 1.] 

So far as the old customers are concerned, it is 
possible for the retiring partner to ascertain their 
names and to inform them that he has ceased to bo 
a partner and this must, therefore, be done, \ibid.] 

In order to sustain a joint adjudication of in.sol- 
vency against two or more persons, it is necessary 
that some act of insolvency should have been commit¬ 
ted by each of them. Hut the act of insolvency may 
be a joint act committed by one partner on behalf 
of himself and as agent of others, or it inaj’ be com¬ 
mitted by a person who is not a partner but a mere 
agent and his authority need not be special or explicit, 
[p. 398, col. 1.] 

The act of a partner who gives notice that his firm 
has suspended or is about to suspend l)usine 3 s is 
prima facie B. joint act on behalf of all persons who 
are liable as partners in the firm unless they can 
show that they are solvent and able to pay the debts 
of the firm for which they are liable. In sucli a case 
a petitioning creditor is not required to prove tlie 
express authority of the partner on behalf of the 
other partners to give notice of suspension. fp. 
398. col. 2.] 

Mr. Khanchand Gopaldas, for the Peti¬ 
tioning Creditors. 

Mr. T. G, Elphinston^ for Insolvent 
Dwarkadas. 

Mr. Kalumal Pahlumal^ for Insolvent 
Harkishenlal. 

ORDER.— On March 26. 1926,1 passed 
an order adjudicating as insolvents the 
firm of Javermal Harkishenlal and the 
individual Harkishenlal son of Javermal 
who was admittedly either the sole pro¬ 
prietor or one of the proprietors of that 
firm The question now for consideration 
is, whether Dwarkadas Javermal and his 
son Doulatram or either of them should 
also be adjudicated as insolvents. 

Dwarkadas has admitted that he was a 
partner in the Karachi firm of Javermal 
Harkishenlal upto August 16, 1924, or 
Bhadrva 2nd, 1981 but he has denied that 
'he or his father Javermal formed members 
of a joint Hindu family with Harkishen¬ 
lal at the time this business was being 
carried on or that it was a joint Hindu 
family business. 

His case is, that Javermal and his two 
sons separated about 20 years ago and 
worked as ordinary partners with equal 
shares; Javermal having a 4*annas share, 
Dwarkadas a 5 annas share and Harkishen¬ 
lal a 7* annas share, both in the business 
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carried on by them at Amritsar, in the 
name of Javermal-Doulatram, and at 
Karachi, in the name of Javermal-Har- 
kishenlal; that he was in charge of the 
Amritsar business and Harkishenlal of toe 
Karachi business; that Javermal died in 
June, 1924 and on August 16,1924 Dwarka- 
das retired from the Karachi business 
when Harkishenlal likewise retired from 
the Amritsar business, and that after that 
date each was the exclusive proprietor of 
the business under his management. He 
has, therefore, denied his liability for the 
debts of the Karachi firm and has urged 
that he is not bound by any act of insol¬ 
vency committed by Harkishenlal. 

The petitioning creditors and other 
creditors who have appeared in support 
of this application have stoutly contended 
that the brothers were joint, that there was 
no dissolution of partnership between them 
as alleged, and that in any case Dwarka- 
das having failed to give any notice of 
dissolution, must be deemed to have con¬ 
tinued as a partner in the Karachi firm 
and is liable for its debts and bound by 
the act of insolvency committed by Har¬ 
kishenlal. 

For the purposes of the present enquiry 

it is not necessary either to go into the 
question whether the brothers were joint 
or not or into the further question whether 

their shares were unequal. 

The burden of proving that there was 
a dissolution of partnership between the 
brothers in August, ly24, was clearly on 
Dwarkadas, cf. section 10c), Indian Evi¬ 
dence Act. He has failed to discharge that 
burden. All the circumstances point to 
the conclusion that both he and his brother 
Harkishenlal have conspired to defraud 
the Karachi creditors by setting up the 
alleged dissolution of partnership between 
them and have attempted to support their 
case by forging certain entries in their 
books. This evidence does not help them in 
the least as it will presently appear for even ■ 
if the evidence was believed, Dwarkadas 
is estopped by s. 264, Indian Contract Act, 
from contending that be had ceased to be 

a partner of Harkishenlal. 

Now, it is in evidence that in Samhat 
1974, i e , 1915 A. D. Dwarkadas started first 
the business at Amritsar in the name of 
Javermal Doulatram. His father Javer- 
mal was an old man (Harkishenlal line 
360) and look very little or no part in its 
management. At that time Harkishenlal 


was working as a gumashta partner lE 
the firm of Fatehchand-Madangopal of 
Karachi (Harkishenlal line 3l2.) 

In Samhat 1978 or lyl9 A. D. Harkishen¬ 
lal left the firm of Fatehchand-Madan¬ 
gopal and then started the businees at 
Karachi in the name of Javermal-Har¬ 
kishenlal. The business carried on herff 
was also in piecegoods and of the samo 
kind. 

Both the Amritsar and the Karachi firms 
made extensive purchases from European 
importing houses at Karachi some of whom 
have branch offices at Amritsar. In most 
of the contracts made by either firm deli¬ 
very of goods was made by the importing 
Offices at Karachi and in order to enable 
the Karachi firm to take delivery of goods 
against contracts made in the name of 
the Amritsar firm, the Amritsar firm had 
written letters to the importing oflace, 
with whom they had dealings to deliver to 
the order of the Karachi firm, goods pur¬ 
chased in the name of the Amritsar firm. 

It is admitted that upto the date of the 
present petition the business at both places 
was carried on by the brothers in the same 
name as before, and that not only the in¬ 
structions given to the European omces 

were not countermanded but the Karacni 
firm continued to deal with them as before 
and Harkishenlal who had authority to 
sign in the name of the Amritsar firm, 
continued to sign in the name of tfia 
firm upto the insolvency. (See Dwarkad 

lines 30, 280 to 290 and line 295). 
hibit 51 a sample of the instructions 
prior to August 1924 and Exs. 52, 1-11 a 

likewise examples of his having done 
after the said date. It is impossible to d 
lieve that Harkishenlal would 
sign in the name of the Amritsar D 
after he had ceased to be a 
that firm or that Dwarkadas 
permitted him to do so. Both *,. 

appear to have continued to - - 

their account, in the same way as p 
to August, 1924. Except the -1 

which are challenged as forged, - 

no indication in the account books . 
firm to show that there was a dissoluuou 

of partnership. The same A-ni 

which was kept by the Amritsar 

before August, 19-4, was and 

kept upto the date of the 

likewise the contract bocks and som 

books of the Karachi firm which 
changed every year were continue 
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' kept in the sarns manner iipto the date of 
insolvency. 

The petitioning creditors have prepared 
a statement. Ex. 86, from the books of the 
Karachi firm showing goods purchased by 
the Amritsar firm from Messrs. Shaw 
Wallace & Co., the Bombay Co., Limited and 
Messrs. Forbes, Forbes Campbell A Co. Ltd., 
and taken delivery of by the Karachi firm 
subsequent to August, 1924. The arrival 
notices were given to and delivery of the 
goods was taken by and the goods sold by 
the Karachi firm. The profit and loss on 
these goods have been entered in the 

Karachi books. Exhibit 88 has been check¬ 
ed by and on behalf of the brothers and 
has been admitted to be correct but no 
satisfactory explanation has been offered 
why this state of affairs was permitted to 
continue if the brothers had dissolved their 
partnership and the Amritsar firm alone 
was entitled to or responsible for the profit 
or loss on these purchases. It was finally 
suggested that the Karachi firm acted as 
the commission agents of the Amritsar 
firm for the sale of their goods. But again 
no commission seems to have been charged 
or credited on such sales and the entries 
of such transactions are in no way different 
from those made prior to August, 1924. 

Both before and after that date Har- 
kishenlal seems to have expressly stated 
to the brokers and other representatives 
of the importing offices that the Karachi 
and the Amritsar firms were owned by 
the same proprietors vide Jairam Ex. 16, 
Doongerao Ex. 17, Hassomal Ex. 37 and 
Kanyalal Ex. 38. This would have been 
hardly likely if they had not continued as 
partners. 

Dwarkadas admittedly came down 
to Karachi on two occasions when the 
Karachi firm was in difficulties. He has 
made entries in the firm books and on his 
return he remitted some money to his 
brother both before and after his second 
visit. He has now attempted to explain 
that his first visit was casual and the 
second at the request of Harkishenlal and 
for the purpose of helping him as a bro¬ 
ther and not as a partner and has further 
attempted to explain that the moneys sent 
by him after the second visit were not his 
^*\^6re sent on behalf of and under the 
authority of another common relation of 
tne partners. He sent him about Rs. 6,000 

R' ^® months of A/c/iarand Asm, vide 

Bit, ^3, lad' sent him further sums after 
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A9SU a-nounting to R^. 3,000. These sums 

were not entered in the Karachi books and 

accounted for by Harkishenlal to 
the Otticial Receiver and. therefore, a de¬ 
liberate attempt has been made to explain 
these remittances by forging entries and 
by giyng prevaricating replies in explana¬ 
tion of those entries. Motes of Rs 1 000 
were sent by Dwarkadas to the Karachi 
hrm by insured post on 12th August ls25. 
10 thi8_ entry the words “to Santbai’s 
mother have subsequently been added 
showing that the money belonged to Har- 
kishenlal’s wife and was sent to her and 
therefore, not accounted for in the Karachi’ 
books Two items of Rs. 1,000 each were 
sent by Dwarkadas by post on 24th Octo¬ 
ber and 28th October, Exs. 56 and 57, about 

j ! present petition which is 

dated 28th October and both these remit- 
tances are said to have been made on be¬ 
half of Dalsukhrai Badridas the maternal 
uncle of the brothers. At first when Har¬ 
kishenlal was confronted with the entries 
he pleaded ignorance and when further 
pressed on the point averred that he had 
received money from his brother for his 
wife which he gave to her (lines 520—530). A 
few days later he attempted to explain the 
entries by pleading that the money belong- 
^ to his wife who had deposited it with 
-Dwarkadas 80 that it mav be useful when 
he was in difficulties (line 1130) and as 
Dwarkadas would not part with the money 
without security, Badridas, the maternal 
uncle, interceded and offered to be respon¬ 
sible to Dwarkadas in the event of dispute 
and, therefore, the entries Exs. 56 and 57 
were made in the name of the firm of Badri¬ 
das (line 1130). The books of Amritsar 
firm show no entry of the alleged deposit 
by Santbai s mother and no satisfactory ex¬ 
planation has been attempted by Dwarka¬ 
das himself to show why he refused to send 
money if it was due, or, asked for security 
especially so when according to his own 
books he was indebted to Harkishenlal him¬ 
self, The remittances sent by him are con¬ 
sistent with his having made them as a 

partner and not as debtor of Santbai’s 
mother. 

A deliberate attempt was made to 
withhold the books from the Court for about 
two months after the presentation of the 
petition for insolvency and this period ap¬ 
peared to have been availed of in forging 
the entries. On October 1925, the Offi- 
ciftl Receiver was appointed ae inteTini 
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receiver o£ the property of the debtor and 
was empowered to take possession of their 
books. At the Karachi shop he could not 
flad the ledger, cash books and khatas pucca 
and kacha for Sambats 1978 to 1980, i.e , 
1921 to 1923 nor could he find the kacha or 
paeca khattas of 1981, i. e., 1924, or the ivasil, 
jama kharach of 1981. The Nazir of the 
Amritsar Court failed to seize any of the 
books of the Amritsar firm. The^ explana¬ 
tion of Dwarkadas is that his business pre¬ 
mises consisted of a ground floor and a 
first floor that the Nazir sealed his ground 
floor room which contained nothing but 
articles worth a few rupees but failed to go 
to the first floor where his relations were 
working and where the books were kept. 
This explanation is hardly believable. 
Dwarkadas produced his books in January 
1926 and Harkishenlal successfully evaded 
their production for a month or two later 
by pretending illness and alleging that the 
books were at his house at Amritsar, and 
produced only some of the books after the 
warrant of attachment was ordered to be 
issued. 

During the interval which elapsed the 
brothers have made a deliberate attempt 
to alter the entries. In the affidavit filed 
by Balkishen the attorney of Dwarkadas 
and Doulatram a person who was ad¬ 
mittedly engaged by Dwarkadas to attend 
to his Court cases at Amritsar, the case 
set up was, that he had started the 
Amritsar business alone on his own behalf, 
that the two brothers had separated on 
16th August, 1924, evidently meaning that 
they had separated as members of a joint 
family and that at the date of the separa¬ 
tion there was a profit in both the firms 
and both were solvent. At the hearing both 
the brothers have given a go-by to this 
affidavit and have not only asserted that 
they were partners in the business but 
have pleaded that in 1924 the Amritsar 
firm had sustained heavy losses. The 
case finally set up is that the estimated 
loss on the Amristar business was Rs. 40,000 
and that Javermal shortly before his death 
expressed that the Amritsar business, 
which wasalosing concern, should be given 
to Dwarkadas absolutely and that the 
Karachi firm which was a profitable 
concern should be taken over by Har¬ 
kishenlal, who should in return pay to 
Dwarkadas not only the 5-annas share 
of the profit of Dwarkadas but also the 
4-anna8 share of the profit of Javer- 
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mal in the Karachi firm. Two months 
later the profit of the Karachi firm was 
adjusted by the brothers and the sum 
of about Rs. 93,000 representing the 9- 
annas share of profit found due to Dvyarka- 
das and Javermal credited to Dwarkadas. 
This settlement was said to have been 
arrived at by the brothers personally, at 
Amritsar and the entries made by them in 

their respective books. 

Harkishenlal has admitted that tne 
brothers took out “taZpafti’’ or balauce-shee 
every year (line 425). One of 
balance-sheets was found by the Umcia 
Receiver in the box of Harkishenlal vide 
the evidence of Sanwaldas clerk of tne 
Official Receiver (Ex. 89) and the balanc^ 
sheet (Ex. 90). It is for the period between 
17th August, 1924, and 23rd June, 1925, and 
purports to have been drawn on 
Fade 15,1982, i.e., July 20th, 1925. a few days 
after the first visit of Dwarkadas to Karaci"' 
and at the time when the .^^arachi 
was tottering. This poia?7ieZ shows o 
one hand a 8um of Rs. 1,74.769-9-6 as the 
assets of the Karachi firm credited to the om 
rahis at page 18 of the new books and on 

the other hand a sum of Rs. 69,132-15 
to the Karachi firm by the Amritsar • 
debited at page 31 of ‘he new books, 
should have explained earlier ‘he syst 
of the account keeping which was a'lnP y 
by the brothers at the time when 

were admittedly working as -te 

the Karachi books there was a separa 
khata in the name of the Amritsar Am ana 
likewise in the books of the Amn „ 
there was a separate khata of in ,-i-^y 
firm to serve as a guide as to the ha n ^ 

of the firm to the other. There 

wise a khata in the books of 

firms in the name of J?-^berIal-Banva 

which name as I gather froni th 

account given by Harkishenlal a 

to 740 was used by the two 

ly to avoid payment of h^vy in 

If goods were bought Rs 5 y, ,o 

Rs. 7 it was convenient for jne m j,. 

buy them in the name 

varilal for Rs. 5 and sell f . reduce 

Doulatram for L*-am^for tbe 

the profits of Javhermal-Doulatr^^^^pta 

purposes of income tax. .. ggnie 

have continued in the books 

way after the alleged dissolu • 

as Ex, 90 goes it was » the 

personal guidance of the b^ find* 

name of Javhermal-Banvarilal 
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place in it and may for a moment be 
neglected. If this potamel is genuine it 
shows conclusively that in 1925 the Amrit¬ 
sar firm was a debtor to the Karachi firm 
to the extent of Rs 89.132-15-3. This would 
not be so if the alleged Q-annas share of 
profit in the Karachi business had been 
credited to the Amritsar firm on August 
16,1924, as a result of the dissolution. This 
document is a complete answer to the case 
of the brothers. No explanation whatso¬ 
ever has been offered by Harkishenlal as 
to this potamel finding its way into the 
box. Though he knows that it has been 
drawn for him and from his books by his 
munim he has prevaricated and has stated 
that he is not able to identify the hand¬ 
writing of his munim who worked with him 
for nearly three years (line 435). Now the 
debt entry of Rs. 89,132-15-3 finds no place 
at page 31 of the kkata vahi (Ex. 41). 
Both pages 30 and 31 which contain the 
fc/iafas of Javhermal-Doulatram have been 
substituted by new pages. These two 
pages are in the handwriting of Harkishen¬ 
lal, line 940, and in order to avoid any 
detection of pages having been substitut¬ 
ed and the book re-strung pages 21-60 
have been numbered twice over and ink 
has likewise been thrown on the edges of 
the pages where they are strung together. 
Page 30 now commences with a credit 
entry of Rs. 97,700 brought forward from 
nakal page 1. Now if the totals of Ex. 41 
are carefully checked they show that the 
entry of Rs. 97,700-14-3 is the interpolation 
in the substituted account. The credit 
total in Ex. 4 is Rs. 2,08,234-1-3 and if 
Rs. 93,700-14-3 is deducted the total is 
reduced to Rs. 1,14,533-6-3 and if this 
Bum is deducted from the debit balance of 
Rs. 2,03,6t)ti-5-6 it leaves a balance of 
Rs. 89,132-15-0 and tallies exactly with 
the figure in Ex. 90. The entry of 
Rb. 93,700-14-3 in the nakal vahi is Ex. 76/1 
and this entry likewise shows the hand of 
a forgerer. As this credit item was to be 
necessarily the first entry in the book and 
it was difficult for Harkishenlal to substi¬ 
tute the first page of a book on which 
calculations are written and the suspicious 
mark of “ Ganesh ” put and which generally 
^ntaine entries written by servants, 
Harkishenlal has made bold to insert 
this entry over the salutation written by 
niB mehtas and has inserted his own salu¬ 
tation over his entry to give it the sem- 
Dianoe <rf genuineness and again to avoid 
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detection he has thrown some ink over the 
salutation written by his servants. He has 
attempted to explain that it was usual with 
him to have two salutations noted in his 
books below the “ Ganesh " one in his 
handwriting and one in that of his munim 

but the books of 1980 contain only one 
salutation. 

yi^e potamel. Ex. 90, also shows one item 
of Rs. 1,74,769-9-6 credited in the old books 
of the Karachi firm at page 18 which is 
probably a mistake for page 27. Now 
again if page 27 of the khata voM of 1980, 
Ex. 79, is seen it shows that 4 entries on 
either side have been made subsequent to 
the drawing up of the potamel excluding 
those entries which are in the handwriting 
of Harkishenlal (though he admits only 
6 out of the 8 entries being his line 960) 
the net balance of that account is again 

Rs 1,74,769-9-6 as shown in Ex. 90. 

Another valuable book obtained at the 
search is the interest account book Ex. 87. 
Entries of the account of Javhermal-Doulat- 
ram have been written in this book for cal¬ 
culating interest. It is again acopy to copy 
of Ex. 41 except the two entries of Rs. 1,000 
and Rs. 93,714. Now if this book isgenuine 
it again shows that pages 30 and 31 of the 
khataiwhieh are Ex. 41 have been substitut¬ 
ed adding these two new items. This 
again corroborates the case of the petition¬ 
ing creditors that Ex. 41 and other entries 
relating to the distribution of the profits 
on August 16, 1924, are forgeries. Again 
no satisfactory explanation has been offered 
by Haikishenlalastothetwo top entries not 
having been made in the interest book. The 
only explanation offered by him at line 1060 
is that it is not a regular book but 4 
rough calculation book containing entries 
copies by a mekta of the firm at one time 
or the other from the khata and thereby 
suggested that through oversight he forgot 
to copy out the most important and thA 
biggest item of Rs, 93,700. 

I have so far referred to the entries in 
the Karachi books of 1981. The books of 
1980 which were produced at a much later 
stage and which were said to have been 
sent by Harkishenlal to his mother to enable 
her to recover the outstanding of the 

Karachi firm at Amritsar (a sample of the 

several false explanations given by Har¬ 
kishenlal) again show clear signs of similar 
forgeries. Exhibit 80 is the^ 

Jv® ■j^®''^®rmal-Harki8henlal in 

those hooka. It la at page 15. The firat 
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He states that he was in Karachi and 
asked to make them (line 835-3lOj. We 
know that he was in Karachi in Akhar or 
June or July, 1925 (Dwarkadas line 190) 
about the time Ex. yO was prepared and 
the loss of the Karachi firm ascertained. 
These entries again show conclusively that 
the balance of Rs. 1,65,570-5 6 {i. e., the 
difference between Rs. 1,83,082 8 3 and 
Rs. 16,503-2-y) in Ex. 81 was not ascertained 
till June or July, 1925 and could not have 
formed the basis of Rs. 93,700-14-0 
allotted to Dwarkadas on 16lh August, 1924' 
The story that the alleged adjustment 
of accounts was made at Amritsar on that 
date is again proved to be false for the 

following reasons: — 

(а) New books were kept by Harkishen- 
lal on 17th August 1924 and he admits mat 
he was there on that day (line 540). ^ne 
latest train which could have brought him 
to Karachi on that day must have lelj 
Amritsar at about 6 a. m. on the 16 th Augufli: 
(Harkishenlal line 700). There is 

legation, much less proof, that the brothe 
sat over night and settled these 
early in the morning at 5 A. u. to enap 

him to leave Amritsar by the morning wain. 

(б) Entries appear in the Karachi boos 
of expenses incurred by Harkishenlal on 
travel to Amritsar. There are no . 
showing that he spent money in Aug 
1924 for going to Amritsar (Harkishenlal 

lines 840-870). ^ 

(c) Exhibit 70 is an entry in the 

in the handwriting of Harkishenlal da 
Badrava2Dd, 1981 i. e.. 16th August 
and signed by the brothers and proves tnai 

he was here on that day, 

(d) Exhibit 60 is debit entry on money 

paid to Harkishenlal, and expenses 
by him at Karachi a.ud inter alia inclu 
items of Rs. 5 and Rs. 30 6-0 cash paia i 


debit item is Rs. 8,973-8-9 loss in the busi¬ 
ness in Sambat 1979-80. The second debit 
item is of Rs. 7.529-10-0 loss in the year 
1980-81. The business was admittedly start¬ 
ed in the Sambat 1978 and Harkishenlal 
has been forced to admit that his profit, 
if any, during the first year would not 
have been more than a few thousand of 
rupees. (Harkishenlal line 590),and possibly 
less than the total amount of loss just 
sufficient to cover it. Under the circum¬ 
stances, it is absurd for him or for Dwarka¬ 
das to contend that there was a profit 
of Rs. 1,66,579-6-0 which was distributed 
in the share of O-annas and 7-anna8. There 
is not an iota of evidence to suggest that 
this balance which was the nominal capital 
of the Karachi firm was contributed by 
his father and the sons in proportion to 
their alleged shares to allow of the distribu¬ 
tion of such profits in the manner sugges¬ 
ted. The two debit items of loss in Ex. 80 
do not include the estimated loss on 
certain immoveable properties purchased in 
1921 for Rs. 39,000 which was not half of 
its value then it being a matter of common 
knowledge that there was a slump in the 
land market in 1922. This property has 
now been valued at Rs. 15,000 only. These 
items also do not include the estimated 
loss in piecegoods ordered out and not 
taken delivery of. And if these two items 
are taken into consideration they further 
go to show the alleged absurdity of the 
story of the brothers. Again there is 
intrinsic evidence in the books to prove 
conclusively that the account, Ex. 80, which 
forms the basis of the alleged dissolution 
could not have been prepared till several 
months after 16th August, 1924. The item 
of Rs. 7,529-10-0 loss is the result of the 
vatakhata or the profits and the loss account 
and Ex. 82A which takes into considera¬ 
tion in the first place the interest item of 
Rs. 4,707-10-3 from the interest account 
Ex. 83. Now the item of Rs. 4,707-10-3 does 
not only include the interest due to the 
Karachi firm upto 16th August, 1924, but upto 
a date later than 14th March, 1928 vide 
Ex. 83A, dated 14th March, 1925, which is 
included in this sum. In the second place 
the vatakhata also takes into account other 
items like Exs, 84, 85 and 88 which are all 
items subsequent to 16th August, 1924. 
The last 4 items Ex. 100 1-4 in the vata¬ 
khata showing the total of Rs. 4,707-10-3 
as interest and Rs. 7,529-10-0 as loss are 

Ihf haadwritiag Qt Dwaikadaa liioiuli. 


him on that day. , ^ 

The account books of Amntsar 

show similar signs of forgery. ,,^(1 

commenced in 1979 and have con 
upto date and the only way, therefore, P 
to Dwarkadas was to substitute pag . ^ 
the khata vahi and to show entrws ^ ^ 

nakal or day book at such 
where he could find room. He has a ^3 
that he has from time to time added pag^^ 
in his books and each time he ,i 2 v 

the books have been re-strung (y°- gs 
He was forced to make written 

entry of Re. 93.714-0 0 in bdoW 

in such a nlaca that a part ol it waa 
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the string and could not possibly have 
been written when the book was in its pre¬ 
sent state. Exhibit 97 is the personal khata 
of Amritsar firm in the Amritsar khata vahi. 
It is at pages 234, 267 and 369. It contains 
entries transferred from the nakal or the 
day book. Page 234 contains entries from 
pages 91 to 96 of the nakal book, page 267 
entries from page 102 to 117 and page 
369 entries from pages 116 to 120. The last 
entry on page 369 is the one in dispute 
and is transferred not from page 120 but 
from page 100. It appears that the entry 
has been shown in at page 100 of the 
nakal but as it could not be transferred at 
page 234 of the khatta where it should ordi¬ 
narily have been done it has been transferred 
at page 369. Again if the settlement was 
made as alleged proper entries should have 
been made on that day in the account of the 
Karachi firm in the Amritsar book which 
appears at page 267 and yet we find that 
interest has been calculated in that account 
not upto 16th August, 1924 but upto 17th 
November, 1924 vide Exs. 95/1 and 95/2 and 
upto that date the Karachi firm is shown as 
creditors to the extent of Rs. 49,927-8-6 
(Dwarkadas line 3t0 and Ex. b6). 

The reason assigned for the alleged 
settlement is that there was a huge profit 
in the Karachi business and a huge loss 
in the Amritsar business. I have shown in 
para. 19 above that there was noprofit in the 
Karachi business. As a matter of fact the 
credit item of Rs. 1,66,579-5-6 in Ex. 81 was 
chiefly invested in and advanced to the 
Amritsar firm, Rs. 49,927-8 6 being due in 
the account of Javhermal Doulatram and 
Rs. 76,102-4-0 due in the pesudo name of 
Banvarilal-Doulatram. So far as this 2nd 
item is concerned it was a clear profit to the 
Amritsar firm for which Dwarkadas had 
on the contrary to account to Harkishenlal, 
It is admitted by him that the watta khatta 
(profit and loss account) of the business 
done in the name of Javhermal-Doulatram 
shows a loss of only Rs. 12,000 (line 250). 
His explanation is that the real loss in the 
business was Rs. 40,000 as there were certain 
irrecoverable outstandings but these have 
not been written off upto now. There is no 
explanation why this has not been done, 
and no statement has been filed as to what 
the irrecoverable outstandings are. Even if 
there was a loss of Rs. 40,000 in the account 
t i^^^^rmal-Doulatram there was a profit 
w Rs. 76,000 in the account of Banvarilal- 

Uoulttaia tod io on the whole there waa a . 
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profit and the whole substratum '’of the 
story fails. 

Entries have been put in from the 
Amritsar books showing the distribution 
of the profits of Rs. 76,000 odd. Ex. 
64 is the entry. The distribution pur¬ 
ports to have been made in Kartak Vadi 
15th, 1981 i. e. three months later than the 
alleged settlement and a sum of 
Rs. 33.513-7-9 credited to the account of 
the Karachi firm (Ex. 60/1). It is not 
necessary for me now to consider if these 
entries are genuine. Their object appears 
to be to prove that Javhermal and his 
son were separate and to justify the alleged 
gift of the family house and other im¬ 
moveable properties to his widow and to 
Dwarkadas and thereby to save them from 
the hands of the Official Receiver. Their 
genuineness will, therefore, be considered 
at the proper time. Assuming them to 
be genuine they disprove that there was 
a settlement as between the brothers as 
alleged. As no reason whatsoever has 
been assigned why at such settlement, 
he was not given credit for his 7-anna8 
share which was over Rs. 33,000 and why 
it was not deducted from Rs. 93,000 
and odd credited to Dwarkadas, *the 
whole sum of Rs. 76,000 stands to the 
debit of Banvarilal-Doulatram in the 
Karachi books upto to-day. 

There has again been a deliberate 
attempt not only to transfer large sum 
of money to the Amritsar firm as com¬ 
pensation for the loss but all the immove¬ 
able property of the family is said to 
have been disposed of by the old father 
in favour of either his wife or of Dwarka¬ 
das and the nett result of these manipu¬ 
lations is that there is not a penny left 
for distribution among the Karachi credi¬ 
tors whose claims are said to be about 
two lacs of rupees. The family house at 
Amritsar which is worth over Rs. 18,000 
is said to have been gifted by Javher¬ 
mal to his wife and two other properties 
at Guniana and Govindgar have likewise 
been gifted to Dwarkadas or to Dwarka¬ 
das and his mother. Now it is in evidence 
that the family house was mortgaged 
with one Tarachand for Rs. 18,000 to 
secure the payment of certain losses and 
the mortgage was discharged from the 
funds of the Amritsar firm in which Har- 
kishenlal was a partner. Why and how 
Harkishenlal should have been deprived 
Oi tbe Jhar* ia .th* lieuaa flfiaa it .waa: 



596 In the matter of petition hy MESsas. David sassjon & co., ltd. [100 I C. 1927J 


redeemed from his own money and why 
likewise Guniana and Govindgar proper¬ 
ties were likewise given to Dwarkadas 
have not been explained. So far as the 
provision of Javhermal’s wife (who is 
said to be the step-mother of Dwarkadas 
and Harkishenlal) is concerned, it is again 
admitted by the sons that there was an¬ 
other property belonging to Javhermal 
which had been gifted by him by a regular 
deed or gift in her favour though that 
deed had not been produced. 

I have deferred passing orders on 
the application for a commission to ex¬ 
amine witnesses filed by Dwarkadas to 
prove the alleged oral testamentary direc¬ 
tions of Javhermal. In view of the dis¬ 
closure made in the examination of the 
two brothers I have no doubt that the 
application was made to cause unnecessary 
delay in the passing of the adjudication 
order and is one which should not be 
allowed. In the first place, the wdtnesses 
who were said to have been present are 
interested in Dwarkadas avoiding his 
liability as a partner and their evidence 
taken on commission is not likely to affect 
my decision in view of the facts that the 
books show no loss to the Amritsar firm 
and no profit to the Karachi firm and 
the whole story is highly improbable. 
In the second place, even if the deceased 
expressed a pious wish that the brothers 
should dissolve their partnership it does 
not prove that they carried out this wish. 
Lastly, I am of opinion that even if it be 
held proved as a fact that the brothers 
dissolved their partnership as alleged 
Dwarkadas is precluded from pleading it. 

The learned Counsel for Dwarkadas 
has raised certain interesting points as 
to the effect of s. 264, Indian Contract Act. 
He has contended that this section has 
no application whatsoever to creditors 
who dealt with the fiT*m for the first time 
after its dissolution and that in any case 
it has no application to a dormant part¬ 
ner who has dissolved partnership but 
has failed to give the required notice. 

There has been a slight divergence of 
judicial opinion as to the effect of this sec¬ 
tion. It is not necessary forme to enter upon 
an elaborate discussion on this point or to 
give any definite finding as to its effect, 
as whatever view may be adopted, it ap¬ 
pears to me that Dwarkadas cannot avoid 
his liability as an ostensible partner of 
^0 Karachi firm. As at present advised 1 


am inclined to the view that this sectioh 
in no way deviates from the English rule 
of estoppel applicable to such cases. The 
expression “persons dealing with a firm” 
equally applies to old and to new customers 
of the firm but only to such of them as^ 
have dealt with the firm on the assumption 
that the person whom they wish to hold 
liable was a partner in that firm. 

The English rule has been lucidly stated 
in the following passage in Lindley on 
Partnership Book II, Chap. 2, s. 3, page 291, 
yth edition:— 

“It has been already seen that when a 
dormant partner retires, he need give no 
notice of his retirement in order to free 
himself from liability in respect of acts 
done after his retirement. The reason is 
that, as he was never known to be a partner, 
no one can have relied on his connection 
with the firm, or, truly allege that when 
dealing with the firm, he continued to rely 
on the fact that the dormant partner was 
still connected therewith.” 

“But when an apparent partner retires, 
or when a partnership between several 
known partners is dissolved, the case is 
very different; for them those who dealt 
with the firm before a change took place 
are entitled to assume that no change liss 
occurred until they have notice to the con* 
trary. And even those who never had deal¬ 
ings with the firm, and who only knew of 
its existence by repute, are entitled to 
assume that it still exists until something 
is done to notify publicly that it exists no 
longer. An old customer, however, is en¬ 
titled toa more specific notice than a person 
who never dealt with the firm at all.” 

The principle on which this rule is 
based is that of the estoppel of a person 
who has accredited another as his known 
agent from denying that agency, at a suo- 
sequent time, as against the persons 
whom he has accredited him, by reason o 
any secret provocation \Scarf v. Jaravn 

1 can see no reason why s. 264, Indian 
Contract Act, which is based on the earn 
principle should not be so interpreted 
to lay down the same rule as in England. 

Before the applicability of e- 
attracted in any particular case the on 

is on the claimant to prove that ^ 

person whom he wishes to hold liable 

(1) (1882) 51 L. J. Q. B. 612 at p. 615; 7 A. C. 350; 

47 L. T. 258; 30 W, R. 893. 
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a partner was ostensibly a partner in the 
defendant firm at the date of the cause of 
action, when such person was only a dor¬ 
mant partner in the defendant firm or in 
other words was not known to the public to 
have been a partner therein before his 
retirement, it is difficult to see how the 
claimant can lead evidence to prove that 
such a person was ostensibly a partner of 
the defendant’s firm at the date of the cause 
of action. 

With all respect I am, therefore, unable 
to accept the view of Beaman, J., in Giovani 
Gorio V. Vallahhdas Kalianji (2) that s. 246 
applies equally to dormant partners and 
agree with the contrary view taken in 
RamasamijV. Kadar Blbi (3) and in Greaves 
V. Purshotam (4). 

, It is again clear to me that s. 264 applies 
in favour of both old and new customers 
of a defendant firm provided, of course, that 
in the case of new customers, such customers 
know of the existence of the firm by repute 
and acted on such repute. 

The expression “persons dealing with the 
firm" equally applies to persons dealing 
with it for the first time after its dissolu* 
tion. As pointed out by Sanderson, 0. J , 
inJagat Chandra Bhattacharyya v. Gunny 
Sajee Ahmed (5) there is no reason why 
the words “before its dissolution” should be 
interpolated in the section. 

So far then as new customers, who rely 
merely on the evidence of repute, are con¬ 
cerned, the requirements of the section 
Would be sufficiently complied with if the 
ostensible or the retiring partner, as the 
case may be, gives public notice of the revo¬ 
cation of his authority to be represented by 
the other members of the firm. 

It is not possible to expect him to do 
more than to give such public notice of 
revocation of his authority to persons who 
are not customers of the firm but who 
become customers for the first time after 
revocation. 

The case of old customers is, however, 
different. It is possible for the retiring 
partner to ascertain their names and to 
inform them that he bad ceased to be a 
partner as pointed out in Chundee Churn 
^utt y. EduljeeCowasjee Bijnee a more 

(2) 30Ind. Oas. 864; 17 Bom. h. R. 762. 

(3) 9 M. 492; 5 Tnd. Dec. (n. s.) 738. 

, (4) 5 Bom. L. R. 366. 

91Ind. Cas. 824; A. I. R. 1920 Oal. 271 at p. 

275; 30O.W.N. 11; 53 0. 214. 

(6) 8 0, 478; IX C, L, R. 225; 4 Ind. Dec. (n. b.) 


specific notice is necessary in their case 
and that so far as they are concerned 
8 . 264 is not intended to be an exhaustive 
exposition on the question of notice. 

My attention has been drawn to the 
differing judgment of Kincaid, J. C,, in 
the case of Ghanshaindas Parmanand v. 
E.D, Sassoon tC- G’o. (7). But that judg¬ 
ment does not, in my opinion, touch the 
points at issue. Jn that case the learned 
Judicial Commissioner refused to go 
into the question whether the retiring 
partner was a dormant partner or not; as 
that point had not been raised at the pro¬ 
per time. The only material point which 
had been appealed against was whether the 

issue of commission to 
examine certain 'witnesses had been rightly 
refused by the lower Courts. This evidence 
was not intended to prove that the retiring 
partner had given notice to the petitioning 
creditors of his retirement from the busi¬ 
ness but that he had given information 
of his retirement to third persons who 
haddealings with his firm 300 miles away 
from Karachi. This evidence was only 
corroborative proof of the fact of his having 
retired from the firm and as such irre¬ 
levant. It was rightly excluded from con¬ 
sideration in the same way as the evidence 
of the partners themselves that they had 
dissolved partnership. 

In the present case, however, it is 
abundantly clear that Dwarkadas was not 
a dormant partner in the firm and that it 
was generally known in the Bazar and to 
the importing offices that both of them were 
proprietors of the two firms at Amritsar 
and at Karachi. Harkishenlal signed for 
the Amritsar firm as its proprietor both 
before and after the alleged dissolution 
to the admitted knowledge and with the 
consent of Dwarkadas and continued to do 

so up to the date of the insolvency. 

It has been proved beyond doubt that 
both the petitioning creditors and Messrs. 
Shaw Wallace & Co., who have appeared 
in support of it had dealings with the 
brothers before the alleged dissolution 
Bhanji Ex. 18 and Kanyalal Ex. 39.' 
The claim of these two firms exceeds 
Rs. 60,000. There is no allegation much 
less proof, that any specific notice was 
given to them. I hold, therefore, that both 
these forms are not affected by the alleged 
dissolution of the firm. 

(7) 93 Ind. Oaa, 448; A. I R. 1926 Sind 90, 
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Itisnot disputed that Dwarkadas is not 
in a position to discharge their claims in 
full and as he is indubitably liable for their 
claims he is an insolvent. It is, therefore, 
not necessary for me to consider the fur¬ 
ther question if some of the other credi¬ 
tors of the Karachi firm were old or new 
customers and if the latter whether they 
relied on the information given to them 
that Dwarkadas was a partner though it 
may fairly be assumed that it will not be 
difficult for them to assert without any fear 
of contradictions that they had so acted 
and that Dwarkadas was liable for their 
claims. 

The learned Counsel has urged that the 
mere fact that Dwarkadas is an insolvent 
is not sufficient and that there should be 
proof of an act of insolvency committed by 
him and not by his brother. Now it is, no 
doubt, true that in order to sustain a joint 
adjudication against two or more persons 
it is necessary that some act of insolvency 
shall have been committed by each of them. 
Mills v. Bennett (6), Allen v. Hartley (y)] 
Dutton V. Morrison (10) and Hagg v! 
Bridges (11). But the act of insolvency 
may be a joint act committed by one 
partner on behalf of himself and as agent 
of others or as a matter of fact it may be 
committed by a person who is not a partner 
but a mere agent (Explanation to s. 6 of 
the Provincial Insolvency Act) and his 
authority need not be special or explicit; 
Kastur Chand Rai v. Dhanpat Singh (12)'. 
Whether the act of such an agent is one 
which binds others is necessarily a ques¬ 
tion of fact to be decided on the facts of 
each particular case. In re Mahomed 
Basham and Co, (13) and Gopal Naidu v. 
Mohanlal Kanyalal (14). 

"Whatever may be said of the effect of 
One partner absenting himself from the 
place of business as against other partners 
who have either never lived in that place 
or who for other valid reasons have tem- 

(8) (1814) 2 M. & S. 556; 105 E. E. 488; 15 R. R. 
348. 

(9) (1784) 4 Doug. 20; 99 E. R. 746. 

(10) (1810) 17 Ves. Jur. 193; 34 E. R. 75; 1 Rose 
213; 11 R.R.56. 

(11) (1818) 8 Taunt 200; 2 Moore 122; 129 E. R. 
360* 

(12) 23 C. 26; 22 I. A. 162; 6 Sar. P. C. J. 617; 5 
M. L. J. 269; 12 Ind. Dec, (n. s.) 18 (P. 0.). 

(13) 75 Ind. Gas. 203; 24 Bom. L. R. 861 at p 868- 
A.I.R. 1923 Bom. 107. 

(14) 91 Ind. Cae. 874; 49 il. 189; 49 M. L. J. 709; 

A. L R. 1936 Had. 206. 


porarily withdrawn from there, as in the 

case of ill health the act as in the present 
case of a partner who gives notice that his 
firm has suspended or is about to suspend 
business stands on a different footing. It 
13 prima facie a joint act on behalf of all 
persons who are liable as partners in that 
firm unless they can show that they were 
solvent and able to pay the debts of the 
firm and for which they were liable. I see 

why the petitioning creditors 
should in that case be required to prove 
express authority of a partner on behalf of 
others to give notice of suspension. When 
a managing partner knows that he and his 
partners are not in a position to pay the 
debts of their firm as they become due or 

in full, it is, in my opinion, his duty to 
suspend the business and to give notice 
thereof. If he fails to give such notice or 
makes payment in full to some of his 
creditors after full knowledge of the state 
of the affairs of his firm, he runs a serious 
risk of being charged with having given 
undue preference to them. His' authority 
to give notice of such suspension on behalf 
of others may fairly be implied, unless it is 
rebutted by evidence that the other part¬ 
ners or any of them were not insolvents. 

I also see no reason why the same rule 
should not apply to the case of actual and 
ostensible partners alike. 

I have held that Dwarkadas has failed 
to prove the alleged dissolution of partner¬ 
ship. There is also evidence to show that, 
the acts done by Harkishenlal in inducing 
his creditors to accept 3-annas in the rupee 
were presumably done with the consent 
and knowledge of Dwarkadas. fle had not 
only visited Karachi twice when the 
was in a tottering condition but had sent 
remittances to enable Harkishenlal to settle- 
I hold, therefore, that the acts of Harkishen; 
lal in inducing creditors of the Karachi 
firm to settle were done on behalf of Dwarkflf" 
das as well and were binding on him* 
whether he be held to be an actual or an 
Ostensible partner. I, therefore, adjudicate 

Dwarkadas as a partner. 

The case of Doulatram is simple. Though 
an attempt has been made to prove that h® 
was a paid servant of his father by 
duction of certain entries which are sain 
to be forged, it has been proved that he 

a minor when the businesswasbeing carried 

on and that he is now about 18 or 
years of age. He is not, therefore, 

AS A partner of the firm and not Uable 
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to be adjudicated as an insolvent. I dis¬ 
miss this application as against him. 

In the end I must express my thanks to 
the learned Pleader for the petitioning 
creditors who has taken great pains in the 
conduct of this application and has helped 
the Court in detecting the forgeries com¬ 
mitted by the two brothers. 

z. K. Order accordingly. 


MADRAS HIGH COURT* 

Appeal Suit No. 431 of i922. 

March 5,1925. 

Prcsenf;—Justice Sir Charles Gorden 
Spencer, Kt., and Mr. Justice Ramesam. 
CHINNA MUNUSWAMI NAYUDU— 
Plaintiff—Appellant 
versus 

BAGALAGUNA NAYUDU and another— 

Defendants—Respondents. 

Specific Relief Act (I of 1877), ss. 21, 23 (5)— 
Specific perfoi'manct — Agi'cement by vendee to recon¬ 
vey on fixed date—‘Vendor's option to repurchase, 
assignability of—Right of option, whether mere stand- 
ing offer or completed contract—Suit for specific per¬ 
formance by assignee from vendor s legal representa¬ 
tive—Provision as to option, validity of—Rule as to 
perpetuities. 

A purchaser executed, on the date of sale, a counter- 
J)art by ■which he agreed to reconvey the properties 
Sold on receipt of the same price thirty j’^ears from 
the date of the sale. After the death of the vendor, 
his son assigned his interest under this agreement. 
In a suit by the assignee for specific performance of 
the agreement to reconvey: , . 

Held, (1) that what was assigned to the plaintiff 
Was the tfght'under an executory contract to exer¬ 
cise an optiQp at a certain future date to obtain a 
Conveyance of immoveable property at a certain price, 
and not merely the benefit of a standing offer which 
had not ripened into a completed agreement; [p. 399, 
col. 2 ;p. 400, col. 2.] 

(2) that the right was capable of being assigned; 
[p. 401, col. 2.] 

Nochet Kizhakke Madathil Venkateswara Aiyar 
■V. Kalloor Illath Raman Nambudm (3), Rajah Baha^ 
dur Narasingerji Gyanagtrji v. Raja Panuganti 
Parthasaradhi Rayanim Gam (4), Buckland v. 
Papillon (6), Manchester Brewery Co. v. Coombs (7) 
ana County Hotel tfe Wine Co. v. London & North 
Western Ry., (8), relied on. 

(3) that there was no personal element in the 
.transaction which would make the contract incapable 
of being specifically enforced under s. 21 (6) of the 
Specific Kelief Act. [p. 400, col. 1.] 

. Pei Ramesam, J.—The term of 30 years made it 
clear that the option to repurchase given to the 
.vendor was not intended to be personal, [p. 403, 

W. 2.] 

Where a right can be transmitted by a man to his 
heirs, ■ it is equally assignable, and an option 
(0 re^purchase can be assigned even befcre it matures 


into an agreement to sell and purchase, fp. ICl 
col. 1.] 

An interest under a contract for re-purchase of land 
is assignable as a right e.r contractu if not as a right 
in rcm. [i6id.l 

tiuch a right intended to be exercised at a statedi 
time by the optionees or their representatives and 
assigns does not tic up the land and cannot, there¬ 
fore. offend the rule against perpetuities, [p. 404, 
col. 2.] 

Appeal from a decree of the Subordi¬ 
nate Judge, Chingleput, in 0. S. No. 46 of 
1920. 

Mr. C. V. Anantaki’ishna Iyer, for the 
Appellant. 

Mr. S, Varadachariai\ for the Respond¬ 
ents. 

JUDGMENT. 

Spencer, J.— On 2dth January, 1891, 
Venkatasubramania Iyer, on behalf of him¬ 
self and his minor son Krishnaswami 
Ayyar, sold the village of Siyatti to Ven- 
katapathi Nayudu for a consideration of 
Rs. lU.OuO. On the same day the parties 
executed what is termed a counter-part docu¬ 
ment, by which the purchaser Venkata- 
pathi Nayudu agreed to reconvey the 
village for the same consideration of 
Rs. 10,000 if the vendor made an applica¬ 
tion for that purpose in the month of Ani 
30 years later. Venkatasubramania Iyer 
died in 1899, leaving Krishnaswami Iyer 
his only son, surviving him. Kriehna- 
swami Iyer assigned his interest under 
the counter-part agreement, Ex. B(l), to the 
plaintiff in this suit for a consideration 
of Rs. 19,200 out of which Rs. 10,000 were 
to be paid to get a reconveyance according 
to the term of that document. 

The plaintiff’s suit was dismissed in the 
Court of the Subordinate Judge of Chingle* 
put on the ground that there was no 
completed agreement, but on a standing 
offer, the benefit of which could not be 
assigned to a stranger. I am unable to 
agree with the learned Subordinate Judge 
upon this point. In my view Ex. B (1) 
was a contract containing an undertaking 
on the part of the purchaser to accept 
an offer of re-purchase if made by the ven*- 
dor for a certain amount at a certain future 
time. In other words what Krishnaswami 
Iyer assigned to the plaintiff was the right 
under an executory contract to exercise an 
option at a certain future date to obtain 
a conveyance of immoveable property at 
a certain price. An offer or proposal can¬ 
not, of course, be enforced till it ia accept¬ 
ed; but here the parties had gone beyond 
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the stage of proposal and had entered 
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into a contract -which was supported by 
^nsideratioD, as was found in the trial 
Court. As the learned Subordinate Judge 
observed:— 

“Siyatti village was sold by Venkatasub- 
ratnanya Ayyar for Rs. 10,000 plus the bene¬ 
fit of getting back the village under the 
conditions mentioned in Ex. B (1).’' 

The fact that Venkatasubramanya Iyer 
had sold the village to Venkatapathi 
Nayudu was the consideration for execut¬ 
ing this agreement for a reconveyance. The 
terms of the agreement between the parties 
were as follows:— 

“As I have this day purchased absolute¬ 
ly for Rs. 10,000 the entire village of 
Siyatti which belongs to you in the Con- 
jeevaram Taluk, Chingleput District, and 
in which you hold ekaboga viirasi right 
and the right to cultivate, I shall again 
convey to you the said village after a 
period of 30 years from this date, i. e., in 
the Ani cultivation season of the 3Uth 
year in case you wish to have the village 
again and on your paying the said sum of 
Rs. 10,000 to me.“ 

The translation does not exactly repro¬ 
duce the tamil. There is an emphasis on 
the word “you” where it occurs after the 
words “I shall convey to,” but there is no 
condition to the effect that the purchaser 
would reconvey the village only to the 
vendor and no proviso that both of them 
should be alive on the date fixed for tender¬ 
ing Rs, 10,000 and writing a deed of recon¬ 
veyance. In the normal expectation of human 
life in this Presidency it was improbable 
that both seller and purchaser should be 
alive 30 years after the date of contract¬ 
ing. The Subordinate Judge, who knows 
tamil, was of opinion that the word {thanga- 
lukc) should not, in the contest where 
it occurs, be interpreted to mean that 
VenkatapathiNayuduundertookto reconvey 
the property to Venkatasubramanya Ayyar 
personally and not to his heirs or assigns. 

I agree with him. I think that there 
was no personal element in this transaction 
which would make the contract incapable 
of being specifically enforced under s. 21 (6) 
of the Specific Relief Act. 

In this Court the main contest has raged 
over the question whether the Ex. B (l) 
was Eissignable before the sum of Rs. 10,000 
was tendered. Under s. 23 (6) of the 
Specific Relief Act, the representative-in¬ 
interest of a party to a contract may 


ordinarily obtain specific performance of 
it, provided that no personal quality of any 
party to the contract is a material in¬ 
gredient. The Subordinate Judge has 
been led into some confusion of thought 
by a consideration of the case otHelbyy- 

Matthews (1). He has also allowed himself 
tobeledintoa discussion of “option con¬ 
tracts , whatever they may be, and his 
judgment is vitiated by a reference to 

American authorities, a practice which has 

been condemned by the Privy Council. 
The case of Helhy v, Matthews (1) was 
peculiar in that it dealt with what is known 
as a hire-purchase contract. Brewster 
obtained on hire a piano, and, after pay¬ 
ing a certain number of monthly instal¬ 
ments, he pawned the piano with the re¬ 
spondents who refused to give it up to the 
owners (the plaintiffs;. It was held by 
the House of Lords that there was no 
agreement between Brewster and the 
appellants that he should buy the piano. 
Before he paid the 36th and last instal¬ 
ment, there should be no right by purchase 
in the hirer and he was not bound to keep 
the piano till he had paid every one of 
the 36 monthly instalments; and as the 
owners could not compel him to buy, 

was neither a purchase nor an agreement 
to buy within the words of s. 9 of the 
Factor’s Act of 1689 until the hirer com¬ 
pleted the conditions necessary for a sale 
by making the last payment and exercising 
his option to purchase the piano. There is 
no complete analogy between that case and 
the present one. 

The case of Egala J!^agappa Naidu y* 
Muniswamy Ayer (2), to the decision of 
which my learned brother was a 
has been cited before us, as it was held 
that what was agreed upon in that cas® 
constituted not a complete agreement hnt 
a mere standing offer. The purchaser of 
certain lands agreed to executes reconvey 
ance on payment of Rs. 800 within the 
30th day of Vikasi in any year whatsoever* 

It appears to me that that agreement was 
not enforceable, for the simple reason thM 
there was no mutuality and no time 
for performance. Apparently, the promis<J 
in that case agreed to sell upon deman® 
before a certain date in any year, but as 

(l) ClS9j) A. C. 471; 64 L. J. Q. B. 465; 11 B- *3-* 

72 L. T. 841; 43 W. R. 561; 60 J. P. 20. .. 

, (2) 65Ixid. Cas. 720; 46 M. 30; SOM. L. T. " 

L. W. 401); (1922) M. W. N. 201; A. I. B. 1922 
16; 42 M. L. J. 432. 
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there was no time limit and no considera¬ 
tion for keeping the olTer open for an 
indefinite time, the promisor was entitled 
to withdraw at any time before the pro¬ 
misee applied for performance. 

At the end of para. 14 of his judg¬ 
ment the Subordinate Judge has con¬ 
founded the tender, which was to be made 
in future, with the proposal or offer which 
must form the basis of every completed 
agreement. The real offer and acceptance 
were made on the same date as the sale. 
The date upon which the purchaser agreed 
to accept a tender of Rs. 10,000 for the 
purpose of reconveying the village of 
Siyatti to the seller is quite certain, namely, 
the month of Ani in the SOth year after 
1891, and there is no vagueness upon the 
point of time for performance. It is as if 
Venkatapathi had said to Venkatasub- 
ramanya Iyer: 

“In consideratation of your having sold 
me the village of Siyatti this day for 
Ra. 8,000,1 undertake if you come to me 
in the month of June, 30 years hence and 
tender me a similar amount of Rs. 8,000 1 
will accept it and will execute to you a re¬ 
conveyance of that property”. 

Upon Subramanya Iyer’s acceptance of 
this offer the contract was put in writing 
and the contract was then registered. 
Whether the suit document and the sale- 
deed executed on the same day should 
be treated as a mortgage by conditional 
sale or a sale with a simultaneous but 
independent agreement for reconveyance is 
not of material consequence, except upon 
the point of assignability. The plaintiff 
Bays he tendered Rs. 10,000 on 19th June 
1920 and upon the defendant hiding him¬ 
self, he gave him a registered notice of 
his willingness to pay the amount, to which 
the defendant replied refusing to receive 
it. The Subordinate Judge has found that 
there was a valid tender as alleged in the 
plaint, and there is no question of limita¬ 
tion, as sometimes arises when it is doubt¬ 
ful whether a particular transaction is a 
mortgage or an independent agreement for 
reconveyance. 

The decisions in Nochet Kizhakke Mada- 
ihil Venkateswara Aiyar v. Kalloor Illath 
■Raman Nambudri (3) and Rajah Bahadur 
Nan^asingerji Gyanagerji v. Raja Panuganti 
Parthasaraddi Rayanim Garu (4) support 

(3) aaind. Cas. 696; 3L, W. 435: 19M.L.T. 329. 
9921 reversed in 82 lud. Cae. 


the appellant’s contention that contracts of 
this nature are capable of assignment. The 
last named decision has recently been 
rpersed by the Privy Council, Vide, Nava- 
singerji Jjanagerji v, Panuganti Partha- 
siradhi Haijaiv'im Gam (5), but not on the 
question of the contract being assignable, 
as their Lordships found the transaction 
concerned to be of the nature of a mort- 
gasre rather than a sale, and there is no 
difficulty in treating a mortgage interest as 
being assignable. 

The English cases of Buckland v. Papillon 
Manchester Brewery Co. v. Coombs (7), 
which were quoted as good law by McCardie, 
J., in County Hotel ct Wine Co. v. Lon¬ 
don cG North Western Ry. (8), are authorities 
for the proposition that in England options 
to purchase as well as contracts to sell are 
capable of assignment. 

If the suit contract was a mortgage, the 
mortgagor s interest was unquestionably 
transferable. 

We have, therefore, allowed the question 
to be argued whether Ex. B-1 constituted 
a mortgage by conditional sale or an exe¬ 
cutory contract. A Bench of this Court 
has already expressed its opinion that this 
was a sale rather than a mortgage [see the 
judgment in S. A. No, 2180 of isiS exhibit¬ 
ed as Ex. 1 (b)] but this opinion was given 
prior to the Privy Council decision in 
Narasingerji Jyanagerji v. Panuganti Par- 
thasaradhi Rayanam Garu (5), which revers¬ 
ed the judgment of Wallis, C. J. and Old¬ 
field, J., in Rajah Bahadur Narasingerji 
Gyanagerji v. Raja Panuganti- Parlhasa- 
radhi Rayanim Garu (4), upon which the 
Subordinate Judge relied for excluding the 
evidence of surrounding circumstances and 
deciding that Ex. B-1 was not a mortgage. 
There is much to be said in favour of either 
view, but it is unnecessai*Jr, to pronounce 
in favour of the view that we have here a 
transaction in the form of a mortgage by 
conditional sale. 

Again, the insolvency of Venkatasubra- 


{D) SL' ina. Uns. 993; 47 M. 720; A. I. R. 1024 P 
C. 226; 20 L. W. 701; 10 O. & a! L. R 1172 4? 
M. L. J. 809; (1924) M. W. N. 915; 40 0. L J 481 
27 Bom. L. R 4; 29 0. W. N. 246; 26 P. L R 18 

511. A. 305 (P. (J.). 

(6) (1866) lK(i.,477; 12 Jur. (n*. s.) 155 

T. L. R. 299; 

ij. J• L/il. ol4. 
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nianya Iyer did not affect the right of the 
plaintiff, seeing that the Official Assignee 
under an indenture of 22nd February, 1916, 
Ex. BB, conveyed the father’s interest to 
Krishnaswini, the insolvent’s son, and that 
Krishnaswaini’s widow under Ex. BB re¬ 
leased her right on llith February, 1921, in 
favour of the plaintiff after both the father’s 
interest and the son’s interest had become 
combined in the son. 

The appeal must, for the above reasons, 
be allowed with costs throughout and the 
suit must be remanded. A preliminary 
decree will be passed directing the defend¬ 
ants to execute a conveyance in proper form 
on stamp paper and to register the same 
within one week from the re-opening of the 
lower Court after the summer vacation and 
providing that on their failure to do so 
the Court will execute a conveyance of the 

suit properties to the plaintiff on their 
behalf. 

The lower Court will take evidence as to 
the claim for mesne profits due from date 
of plaint and will pass a final decree after 
ascertaining what is due to plaintiff on that 
account. The plaintiff gives up his claim 
for damages for cutting of trees and depre¬ 
ciation of buildings etc., covered by the 
seventh issue. The defendant will be at 
liberty to draw out the purchase amount 
deposited in Court. 

Ra.mesa.in, —This appeal arises out 
of a suit to compel the defendants to exe¬ 
cute a conveyance to the plaintiff. The 
Subordinate Judge dismissed the suit and 

the plaintiff appeals. 

One Venkatasubramanya Iyer and his son 
Krishnaswami Iyer sold the suit village to 

Venkatapathi Naiduthe father of the de¬ 
fendants, by Ex. B (dated 27th January. 
1891) for Rs. 10,000. On the same day 
Venkatapathi executed the counter-part, 
Ex. B-1, to his vendors agreeing to recon¬ 
vey the village for the same amount in the 
Ani month of the 30th year from the 

agreement, if they wish to have 
it. The month of Ani in the 30th year 
corresponds to 14th June to 14th July 1920. 
Venkatasubramanya Iyer became insol¬ 
vent in 1897, and died in 1899. His pro¬ 
perties vested in the Official Assignee of 
Madras, In 1910 his son Krishnaswami 
Iyer executed Ex. E to the plaintiff .convey- 

iDg nis rights in th© suit villag©* Krishna^ 

^ami Iyer also obtained a deed from the 
Official Assignee (Ex. BB-1) dated 22nd 
February, 1916, by which the latter conveyed 


all nghts to the suit village vested inhimby 
reason of the insolvency of Venkatasubra- 

krishnaswami Iyer died in 
in^u 1 . ^idow executed Ex. BB-1 (dated 
Ibih lehruary, 1921), releasing her rights 
in favour of the plaintiff. The Subordi¬ 
nate Judge has found (and the finding 
has not been questioned before us) that 
plaintiff tendered the amount of 
Rs. 30.000 in the month of June, 1920. 

inlon filed on 12th July. 

19-0. The Subordinate Judge found ton 

issue 2 (6) that the effect of Ex B-1 was 

that there was a standing offer to Venkata- 

Bubramany’a Iyer which ceased to have 

operation after his death and dismissed 
the suit. 

The plaintiff appeals. 

The main points argued at great length 
before us relate to the effect of Ex. B-1. 
Exhibits B and B-1 formed part of a single 
transaction and Ex. B-1 is certainly sup¬ 
ported by consideration. The respondent 
contended that the right created under it 

of Venkatasubramanya Iyer 
and Krishnaswami Iyer was purely per- 
®®oal and could not be assigned (issue 
26). He also contended that it was an 
option to accept or refuse in June, 1920, 
and could be assigned only after the 
offer was accepted by the tender of the 
amount and thus ripened into a contract 
to sell and buy. He argues that before l4th 
June, 1920, there was no agreement for 
sale and purchase and, therefore, there 
was nothing to assign ; neither Subra- 
manya Iyer nor Krishnaswami Iyer lived 
up to that date, and no one else can ac¬ 
cept an offer made to them. In other 
words, the option which an offeree has to 
refuse or accept an offer made to him. 
even if it can be called a right, is 
such a right as can be assigned, so as 
to enable the assignee to accept the offer. 
The two aspects of the questions are to a 
certain extent connected. 

It is true that, in cases of sale and an 
agreement to re-sell and other similar 
cases such as a lease with covenant for 
sale or a hire with an agreement for 
purchase, the second part of the transac¬ 
tion, where the vendee has an option, does 
not amount to an agreement for sale and 
purchase [vide. Lord Ranelagk v. Melton 
(9) which was a case of lease with an 

(9) (1864) 2 Dr. & Sm. 278; 5 N. R. 101; 34 L- 
Ch. 227; 10 Jur. (x. s.; 1141; 11 h. T. 409; 13 W. B, 

150; 62 B, R. 627; 143 R. R. 115. 
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Option to purchase ; Helby v. Matthews (1) 
which was followed and applied by Ayling, 
J., and myself in Egala Nag-ippa Naida 
Muniswami Iyer {2} where there was no 
time fixed for the exercise of the option]. 
In all these cases, such a pre-contract 
[eee per Lord Watson in Ilelby v. Matthews 
(1)1 is, if not supported by consideration, a 
nudum pactum, but if it is supported by 
consideration (as in this case) it amounts 
to an undertaking on the part of the 
offerer not to withdraw the offer, i. c , it is 
a contract, not a contract for sale and pur¬ 
chase, but one not to withdraw an offer. 
It is a contract precedent to the agreement 
for sale and purchase. If the time fixed 
for the exercise of the option is any time 
within a certain date, the option may be 
exercised at any time within that date 
and will mature into a contract to buy 
and sell. But if the option is to be exer¬ 
cised at a certain stated time, i.e., after 
the expiration of a certain period [as in 
Lord Ranelagh v. Melt07i (9)] or between 
certain points of time as in this case, it 
would seem that the option cannot be 
irrevocably exercised earlier than the 
stated time. This seems to be the opinion 
of Kindersleyj V. C., in Lord Ranelagh v. 
Melton (9). But the question of assign¬ 
ability of the right of the optionee did not 
arise in any of these cases. They do not 
throw any light on that question. 

Prima/acie, the rights of the parties to 
a contract are assignable; Tolkurst v. 
Associated Portland Cement Manufacturers 
(lOj, Tolhurst V. Associated Poi^tland Cement 
Manufacturers (11). The same principle 
is embodied in s. 23 (6) of the Specific 
Relief Act unless “ the. personal quality 
of such a party is a material ingredient 
in the contract’*. These words of the 
Indian Act seem to me exactly the same 
as the words used by Fry, L. J., in his 
Specific Performance, s. 225. See also 
Tolhurst V. Associated Portland Cement 
Manufacturers (12) where Lord Macaagh- 
teu uses the words personal elements”. 
But he proceeds to state in s. 229: 

“ Where though the relation established 
by the contract may have in it nothing 
personal, some previous personal relation 
of favour or otherwise, between the con- 


tlO) (1901) 2 K. B. 811. 

^ 11) (1902) 2 K. B. 660: 71 L. J. K. B. 919; 51 VI 
R. 81; 87 h. T. 465; 18 T. L. U. 827. 

(12) am) A. 0. 414 at p. 417; 72 L. J. K. B. 83: 
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tracting parties, has been a material 
motive to the contract, it can be enforced 
by that peivon only.” 

Mr. Varadajiiari relies on this tatement 
of hry, L. J., and on tlie previous relation 
between the parties to attract its applica¬ 
tion. But I do not lind anything in s. 23 
{b} of the Specific Relief Act (which cor¬ 
responds to s. 225 of Fit, L J., only) justif}'- 
ing an extension of it, so as to cover a 
case to which s. 229 of Fry, L. J., could 
apply. The learned Vakil referred to 
Vithoba Madhav v. Madhav Damodar (13), 
Mohendra Nath Mookerjee v. Kali Proshad 
Johuri (14) and Toomey v. Rama Saki (15), 
as examples of the application of this 
principle. There is no resemblance be¬ 
tween this case and the cases Toomey v. 
Kama Sahi (15) andil/o/ie?uZ?’a Nath Mookci'- 
jec V. Kali^ Proshad Johuri (14). Even 
the case Fid/i.o6a Madhav v. Madhav Damo~ 
dar (13) is distinguishable. The term of 
30 years, in my opinion, makes it clear 
that the option was not intended to be 
personal. The parties could not have been 
so certain of the life of Subramania Iyer 
and Krishnaswami Iyer upto the end of 
this time and could only have meant that 
the option might be exercised by them or 
their heirs. I may observe that the transla¬ 
tion of Ex. B at page 15 is not quite correct. 
The vernacular word ''ThangalukkaT" is 
a merely emphatic form of saying “you” 
and though if it occurs by itself, it may 
be translated as “you only”; in this case 
it represents the vernacular idiom, the 
emphatic form being sometimes used when 

the word is repeated in the same sentence. 

There is no word for ‘-only”. Mr. Varada- 
chari also contended that even if there is 
nothing personal in the contract still the 
offeree only can accept an offer. This pro¬ 
position is true of mere offers. But, in this 
case, we have an offer which is irrevoc¬ 
able under a contract and only the offeree 

has an option to accept or refuse. 
This does not stand in the same footing 
as a bare offer. To say that the rights 
of an offeree in a case of this kind do 
not descend to his heirs seems to me a 
repetition of the argument about personal 
element in another guise and the term of 
30 years seems to afford an answer to this 
argument as well. Mr. Vaiadachari has 

(13) 46 Ind. Cas. 731 42 B. 311; 20 Bom. L. R, 
651 

(14) 30 C. 265; 7 0. W. N. 220. 

(15) 17 C, 115; b Ind, Dec, (n, s,J 614, 
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conceded that the family of Subramania 
Iyer was the object of Venkatapathi 
^ayudus bounty and the option may be 
exercised by the heirs, but argued that 
It IS not assignable. But this seems to be 
a distinction without any principle to 
support it. If a right can be transmitted 
to heirs, it is equally assignable, b there- 
loie, think that the option can be assign¬ 
ed even before it matures into an agree¬ 
ment to sell and purchase. In England 
It was so held in Buckland v. PapiWm 
(6b Komilly, M. R , held that it was an 
interest under an agreement and vested in 
the assigns in bankruptcy (at page On 
appeal Lord Chemsford, L, C., in Buckland 
V. Papi//on (16), said at page 7lt: — ‘*1 see 
no reason why an option to take a lease 
should not be an interest in land’' and 
lower down “it cannot be contended suc¬ 
cessfully that a person who may call for 
a at his own will and pleasure may 

not be looked upon as entitled to an agree¬ 
ment for a lease”. ° 

Under s. 54 of the Transfer of Property 
Act an agreement to sell, by itself, cannot 
create an interest in land much less can an 
option even if it is made irrevocable by 
reason of a contract. But I do not see why 
the interest under the contract is not as- 
signable as a right ex contractu if not as a 
right m rem. The case in Buckland y 
P^pMon (6), was referred to with approval 
by Lord Lmdley m Tolhurst v. dissociated 
Portland Cement Mannfacturers ( 12 ) and in 

County Hotel & Wine Co v London ,(■ 
Lorth-Westernliy. (8), by McCardie, J., (see 
also hry on Specific Performance, s 1105 

® and Tenant, page 

Jo, and Leake on Contracts, page yl9) Man- 

fester Brewery Co. y, Coom6s (7). In this 

Court the assignability of an ^tion r^^s 

“ Noc/iet Kizhakke Madathil 
Vtnkateswara Aiyar v. Kalloor lllath 
Raman Nambudn {Z) a.n6. Rajah Bahadur 

Parthasaradhr Rayamm Garu (4), modified 

Council on another ground in 

■ ^’^y<^^o,gerji v. Panuganti 
Baithasaradhx Rayanam Ga 7 ni (5) 

ot/. respondent 

amo contended that the option is void 

tI iWrf against perpetuities, 

li It created an interest in land, this con- 


t COPIEDM BhOTICA. [lOO 1 C. l9iT} 

tention is correct. But, in India, it can¬ 
not create an interest in land, whatever 
the rule in England may be. As a right 
c.i* contractu intended to be exetcised at a 
stated time (ranging within one month) 
by the optionees or their representative 
and assigns, it does not tie up the land 
and cannot offend the rule against per¬ 
petuities fsee Avula Chai’amudi v. Mar- 
riboyina Ragkavalu (17), followed in Rflfa 
of Karveinagar v. Velayuda Reddi (18).] 

The assignment to the plaintiff is, there¬ 
fore, valid. The further question argued 
by the apoellant’s Vakil that Exs. B and 

B-1, on their true construction, amount to 

a mortgage does not arise. The fact of 

term is in favour of the appellant, 
[vsee Swaminatha Aiyar v. Appasami AiydT 
(L'O) Madhab Charan Das y. Rajani Mohon 
(20) and il/ocfAu Sudan Das v. Rhidoy 
Moni Baistabi (iil).] The oral evidence ae 
to the produce of the lands also seems to 
be in his favour, but there is no evidence 
as to the prices of grains in 1890. On the 
other hand Exs. JI, III, III (a) and IV sug¬ 
gest that the lands are of poor quality and, 
on a former occasian, this High Court 
held that the documents do not amount to 
a mortgage Ex. 1 (6). This judgment does 
not constitute res judicata. It is not ne* 
cessary to pursue this point further. 

In the result, I agree with my learned 
brother that the appeal should be allowed 
and with the order proposed by him. 

V'. N. V. Appeal allowed* 

(I7j 28 Ind. Cas. 871; 39 M. 462; 28 M. L. J. 471; 

18 M. L. T. 76; (1915) M V;. N. 596. 

118) 29 Ind. Cas. 435; 18 M. L. T. 83. _ 

(19) 27 Ind. Cas. 305; 27 M. L. J. 686; (1914) M. W. 

N. 906. 

(20) 64 Ind. Cas. 583. 

(21) 6 C. W. N. 192. 


(16) (1867) 2 C8 ^ R7- qfi T, t pi, ^ i« t 
(i^.) 992; IS L. T. 378; 15 W. R. 92.^ ‘ 

*Pag© of (1867) 1 Eq.—[iV.]- 

tPage of (ibo7; i Ch. A.—lEd.] 


CALCUTTA HIGH COURT. 

Appeal from Original Drcreb No. 6 

OP 1926. 

December 1, 1926. 

^Present :—Sir George Claus Rankin, 
Kt., Chief Justice, and Justice Sir Charu 

Chunder Ghose, Kt. 

OHUNI LAL DUTT and otbbhs— 

7 Defendants—Appellants 

• versus 

GOPIRAM BHOTICA— Plaintiff- 

Respondent. 

Registration Act (XVI of lOOS), s. IT — 
to lease—Memorandum containing proposea 
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Begistration—Vcrbal lease, valuiity o'f-^-Transier of 
Property Act {IV of }SS:i), ss. lOo, iDT, ' ^ 

The terms of an agreement relating to a lease liavino- 
been settled by the parties they repaired to an assist¬ 
ant of the plaintilfs Solicitor who drew up a letter 
addressed to tlie plaintilTs Solicitor containing' the 
terms agreed upon by the parties. The lette? was 
taken by the parties to the i)laintitTs Solicitor who 
after explaining it to them added a few more clauses 
and took the defendant s signature to tlie same: 

Held, that the letter was not an embodiment of 
an agreement between the parties but only a letter of 
instruction written by the defendant to the plaintiff s 
Solicitor as to the terms on which a fonnal lease was 
to be executed, and was not, therefore, corapuisorilv 
registrable, [p. 406, eol. 1.] 

A verbal agreement of lease notwithstanding the 
fact that the parties were intending to execute a 
formal lease-deed does not contravene the provisions 
of ss. 105 and 107 of the Transfer of Property Act and 
is not, therefore, a nullity, [ibid.] 

Appeal against the decision of Mr. Justice 
Pearson, in Original Civil Suit No. 742 
of 1925, dated the 18th November, 1925, 
reported as 93 Ind. Gas. 81. 

Messrs. N. N. Sircar and E. N, Sircar, for 
the ^ Appellants, 

SirB. C. Miffcr and Mr. A. K, Roy, for 
the Respondent. 

JUDGMENT. 

^ Rankin, C. J- —In this case two ques¬ 
tions have been argued on behalf of the 
appellant. It appears that the plaintiff and 
the defendant-appellant were in treaty for 
letting out to the defendant certain pre¬ 
mises 176, Harrison Road, belonging to the 
plaintiff. The first document with which 
we have to deal is a document which 
came into existence on the 22nd of March, 
1922, and it is contended by the appellant 
that the learned Judge should have exclud¬ 
ed that document from evidence altogether. 
It is also contended by the appellant that 
the agreement founded on by the plaintiff 
is not proved and that the parties have not 
shown to have been ad idem as to the 
question whether or not anything in the 
way of carrying on business was to be 
allowed to the defendant on these premises. 

The question arose by reason of the fact 
that although according to the plaintiff the 
defendant was in possession having taken 
these premises for three years he suddenly 
vacated them altogether and refused any 
further to carry out the covenants. Accord¬ 
ingly the learned Judge has at the instance 
of the plaintiff awarded certain damages 

against him. 

We are not concerned in this appeal save 
with the two points to which I have already 

referred. 
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It was contended by Mr. Sircar on behalf 
of the appellant that the letter of the 22nd 
of March although only signed bv the de¬ 
fendant s son and although addressed to 
Mr. N. u Bose—a Bolicitor—was really a 
document which was an agreement for a 
lease operating to transfer a present inter- 
est in the premises and that consequently 
It was hit by 8. 49 of the Registration Act. 

Upon the evidence the learned Judge has 
not taken that view. The learned Judge 
has dealt with the letter on this basis that 
the plaintiff and the defendant’s son on 
beha,lf of his father made a verbal agree¬ 
ment with regard to the terms upon which 
a formal lease should be given to the 
defendant by the plaintiff. Having come 
to this verbal agreement and concluded it 

1 • together to the 

plaintiff s Solicitor to see that necessary 

instructions were given him for the drawino- 
up of a lease. ® 

_ It appears when one looks to the plead¬ 
ings that the defendant was making all 
sorts of defences which have now been 
held to be unfounded, but he said that he 
was a monthly tenant of these premises. 

Leaving the pleadings aside, however 
we come to the correspondence and it is 
clear that the moment he was challenged 
the plaintiff made the case that the a^^ree- 
ment upon which he was relying was a 
verbal agreement and he took a view of this 
letter according to which, no doubt, it was 
very valuable evidence of what the agree¬ 
ment between the parties had been but 
according to which it was not the inten¬ 
tion of the parties by this letter to effect 
or embody an agreement between them¬ 
selves. 

When one comes to the evidence one 
finds that the parties first of all went to 
Chandi Babu an Assistant in the plaintiff’s 
Solicitor’s office and himself an Attorney 
and according to his evidence it certainly 
looks as if the parties had completely effect¬ 
ed an agreement between themselves and 
accordingly came to him to give instructions 

to draw up a lease. 

It appears, however, that there was one 
complication. Having written out a letter 
stating in the form of instruction to Mr 
N. 0. Bose what sort of a lease the parties 
wanted him to draw up, Chandi Babu 
sent the parties to Mr. A. C. Bose. Mr A 
C. Bose seems to have asked something 
about the rights of the defendant to sub-let 
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Whether the two new clauses that were 
then put in were really new'^ terms or not 
does not seem to me to matter heeause the 
question must turn upon whether this letter 
was intended by the parties to be the 
embodiment or repository of an agreement 
between themselves or whether it was 
drafted on the basis that the parties had 
themselves concluded an agreement but 
that as it was an agreement for execution 
of a lease they desired to give instructions 
about a lease to the Solicitor in a way that 
would prevent disputes or trouble and 
enable the transaction to go on. 

I am not of opinion upon the evidence 
that^ this Court should interfere with the 

findings of the learned Judge to the effect 
that the letter was intended as a letter of 
instruction to the Solicitor and was not 
intended as an agreement between the 
parties. That disposes of the first question. 

On the question whether the parties were 
ad idem or not I see nothing whatever 
to quarrel with in the view taken by the 
learned Judge. But it is contended by Mr 
Sircar that if this letter of the 22nd of 
March is regarded as a mere letter of in¬ 
struction to the Solicitor any verbal agree¬ 
ment to the same effect as this letter would 
be a verbal agreement intending to operate 
as passing a present interest in the land for 
three years. Accordingly, he says that 
being so, even a verbal arrangement would 
be nugatory in spite of the fact that it pro¬ 
vided for the arrangement being sub¬ 
sequently embodied in the terms of a 
formal lease. It is said that such an oral 
arrangement would be intended to pass an 
immediate interest in the property and is 
by itself a lease within a meaning of the 
Transfer of Property Act, and although 
naturally an oral agreement cannot be hit 
by the Registration Act it would be entirely 
void because it would attempt to operate 
as such within the meaning of ss. 105 and 
107 of the Transfer of Property Act. In my 
judgment, that is an argument wich is not 
to be accepted at all and there are a great 
many cases in which oral agreements and 
terms such as these for leases have been 
specifically enforced in this Court, and I 
am not prepared to say that an oral agree¬ 
ment to the effect in the present case would 
be a mere nullity notwithstanding the fact 
that the parties were intending a lease to 
be executed. In point of fact, it appears 
that the defendant, some little time after, 
paid a deposit and was allowea into posses- 
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sion on the strength of this verbal agree 
ment. 

Jn my judgment, the contentions that 
have been so ably urged on behalf of the 
defendant in this case come to nothing and 
the appeal must be dismissed with costs. 
C. C. Ghose, Jt—I agree. 

N. A, Appeal dismissed^ 
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RaUways Act (IX of JSOO), ss. 54. 55. 77 —Under^ 

charge or overcharge of freighi-Re-wcighm, right to 
—Refusal to re-iveigh, efect of—Loss, liability for^^ 
Pr^'incial Small Cause Courts Act (IX of 1887), s. 25 
of Small Cause Court — Revision. 

A Railway Company is entitled to re-weigh » 
consignment carried by it and collect excess charges 
for excess weight at the destination and sell the 

goods \i the ex'^ess charge is not paid and credit the 

sale-proceeds thereof towards the excess charge and 
demuriage, if any, due from the defaulter. As a 
necessaiy counter-part of such right of the Compaq 
18 the right of the consignor or consignee of the goods 
to cl^m a refund of any over-charge recovered jtoisx 
him ijy the Company, and as in the case of 
mining and collecting an under-charge, so in 
case of refunding an over-charge, a right to re-measure, 
re-weighment or re-calculation must necessarily be 
^-P^ied. [p. 409. col. 2; p. 410, col. 1.] 

Where a consignee has prima facie good reasons 
to ^hink that an incorrect weight has been entered 
in the Railway receipt and he demands, before takiD^ 
deliv ery of the goods, that the goods should be 1^“ 
weighed, the failure of the Railway Company w 
comply with such demand amounts to misconduc 
and if as the result of such failure delivery is delayed 
Md loss is caused to the consignee, ^e 
Company is liable for such Joss. [p. 410, cols-1«»J 
A Judge of a ymall Cause Court fills a very 

position of responsibility and owes a duly t 
the litigant world to dispose of cases in a proper an 
judicial manner disclosing a proper oppreciftion o 
the evidence, much of which is heard rather than 
receded by him. It is on this account that a Cou 
of Revision is reluctant to interfere with hie finding 
unless they are based on a misinterpretation of ©v 
dence. Where, however, he fails to properly 
the evidence and to give sufficient attention to matte 
apparent upon the record the High Court has n 
alternative in revision but to ignore his finding® a^ 
to decide the case for itself on the material on reenro* 
[p. 412, col. 2.1 
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Revision against the decision of th 3 
Small Cause Court Judge, AkioU. dated the 
Ist April, 1926. in Civil Suit No. 1217 of 

Mr. G. G. Hatwalne, for the Applicant. 
Mr. K. K, Gande, for the Non-Applicant. 
ORDER.—The firm of Velsi Karsonii 
of Bombay consigned to the plaintiff’s 
firm known as Harakchand Hemchand of 
Akola 12 bags of wet betel-nuts known as 
Calcutta supari from Wadi Bunder on 
24th February, 1925, under a to pay con¬ 
signment note (Ex. D-1) accompanied by 
a Risk Note in Form A. Exhibit D-1 shows 
the weight as 23 maunds and Rs. 28-6 as 
the amount of freight. It reached Akola 
on 2nd March, 1925. The consignee receiv¬ 
ed a bijak (Ex. P-13) from the Bombay 
firm which showed the weight of the twelve 
packages to be less than 23 maunds. 
Plaintiff's son Mohanlal (P. AV. No. 1) went 
to the Akola Railway Station to take de¬ 
livery on the 2nd March, 1925; in view of 
the discrepancy he naturally requested the 
Goods Clerk to re-weigh the goods before 
effecting delivery, but the latter declined 
to comply with the request. The consignee 
refused to surrender the Railway receipt 
and take delivery. The question, there¬ 
fore, is whether the Railway Company’s 
servants were under any legal liability to 
re-weigh the consignment and to allow 
or make any note in the Railway Book 
about the same. Each party blames the 
other as being in the wrong. The goods 
thus remained in the custody of the Rail¬ 
way Company from 2nd March, 1925, until 
3rd April, 1925, when the delivery was 
given as per Ex. P-9, whereon P. W. No. 1 
made the following endorsement:— 

“Bags received intact re-weighed maunds 
15 seers 10 only against Invoice 23 maunds 
ou 3rd April, 1925. 

Mohanlal 

for Harakchand Hemchand.’* 
During this interval the goods deteriorat¬ 
ed. Plaintiff, therefore, sues the Company 
for Rs. 403 on, account of damages. 

During the interval between 2nd March, 
1925, and 3rd April, 1925, a lot of correspond¬ 
ence passed between the parties. Suffice 
it to say at this stage that until the Station 
Master, Akola, was ordered by the Divi- 
Bional Traffic Manager, Nagpur, “to effect 
delivery of the bags by allowing re-weigh- 
jaent" as stated in his letter dated the 

27th March, 1925, (Ex. P-6) the Company 
was not willing to re-weigh the goods. 


Accordingly after soma more correspond¬ 
ence (Exs. D-6, P-8 and P-7) the Station 
Master gave delivery after re-weighment as 
we find from E.x. P-9 above referred to. 

The main question for trial was whe¬ 
ther the plaintiff or the defenflant was in 

the right. The Judge of the Sjnall Cause 

Court, Akola, thinking the plaintiff to be 
in the wrong in refusing to take delivery 
on 2nd March, 1925, and that Risk Note A 
exonerated the Company from liability, 
dismissed the suit. He, however, found that 
some damage was suffered and the goods 
had deteriorated; but held that plaintiff’s 
refusal was wrongful and as there was no 
sufficient evidence to base any estimate of 
the damage he left it unestimated. In 
depriving the Company of its costs he, 
however, observed that the Company had 
invited this suit by non compliance with 
the plaintiff’s simple request for re-weigh¬ 
ment and taking a note of the result in 
a delivery book or elsewhere which “could 
and should have been done without any 
trouble to the defendant’s servants at 
Akola." The defendant is apparently satis¬ 
fied with this order as to costs; but the 
plaintiff who is aggrieved by the decision 
has applied in revision against it. 

I think the decision of the Small Cause 
Court Judge cannot be accepted as being 
in accordance with law. The Judge does 
not appear to have duly considered the 
several letters which passed between the 
parties in connection with the question at 
issue. A perusal thereof discloses that 
the plaintiff at once addressed a letter 
dated the 2nd March, 1925, (Ex. D-7-P-1) to 
the Station Master, Akola, asking him to 
give a quick delivery on weighing the 
goods as he thought that there was some 
mistake in mentioning the weight of R/R 
in the consignment and giving him strictly 
to understand that he will hold him res¬ 
ponsible for delaying the delivery. The 
Station Master ordered the Goods Clerk to 
‘do the needful’ as one can see from the 
endorsement in green ink under that date 
on that Exhibit, but he did not care to see 
that his order was actually carried out. 
Plaintiff’s next step was that on 5th March, 
1925, he addressed (Ex. D-2) to the iSgent] 

G. 1. P. Railway, Bombay, informing him* 
that the forwarding station (Wadi Bunder) 
entered wrong weight in the Railway re¬ 
ceipt in excess of that in the bijak and re¬ 
quested for necessary instructions being 
issued to the Station Master, Akola, to 
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deliver the consignment on actual re-weigh- 
ment within 48 hours of the receipt of the 
notice. He complained that the Station 
Master, Akola, took no action on his re¬ 
peated demands to give delivery of goods 
on actual re-weighment and pointed out 
that they were deteriorating and the market 
had gone down and intimated that he will 
hold the Company responsible for further 
damages, deterioration and fall of market 
and loss of interest, etc., in case the said 
consignment was not delivered to him on 
actual re-weighment within the time specifi¬ 
ed. This notice reached the Bombay Office 
on 6th March, 1925, and time limit expired 
on the 8th March, 1925. The usual stero- 
typed reply was given that a further 
reply will be sent in due course as per Ex. 
D-5-P-2, dated Bombay the lOth March, 
1925, but apparently not issued till 16th! 
The Divisional Traffic Manager, Nagpur, 
by his letter dated the 18th March, 1925! 
(Ex. P-3) informed plaintiff that the goods 
were lying on the Railway premises at 
his risk incurring wharfage thereon every 
day, and that the Railway would not be 
liable for any delay in delivery and con¬ 
sequent loss, damage or deterioration of 
goods. He called upon plaintiff to surrender 
the Railway receipt and take delivery pay¬ 
ing all the charges due within a fortnight 
from the receipt of the letter failing which 
he threatened to dispose of the bags under 
ss. 55 and 56 of the Indian Railways Act 
IX of 1890. Plaintiff got this letter on 
24th March, 1925. He naturally placed the 
matter in the hands of a Pleader who ad¬ 
dressed a letter dated the 25th March, 1925 
(Ex. P-4-D-3) to the Agent, G. I. P Rail¬ 
way Company, Bombay, setting forth pre¬ 
vious correspondence and the circum¬ 
stances underwhich the request forre-weigh- 
ment was made to the Company but re¬ 
fused, and asserting that the Company will 
be held liable in damages, and if neces¬ 
sary, will be sued for the same. The 
plaintiff had given two days’ time for a 
reply to this notice which reached Bom¬ 
bay Office on 28th March, 1925, (Ex. P-5)! In 
the meantime the Station Master, Akola, 
sent the letter dated 27th March, 1925, (Ex. 
P-6) above referred to asking plaintiff to 
take delivery as per orders of the Divi¬ 
sional Traffic Manager, Nagpur, after re- 
weighment and the delivery was given on 
3rd April, ly25. 

On re-weighment made on'3rd April, 1925, 
it was found that the actual weight was 


15 maunds 10 seers and not 23 maunds as 
the consignment receipt (Ex. D-1) wrongly* 
showed. Thus there was an overcharge 
for 7 maunds and 30 seers. The plaintiff 
had, however, to pay the full freight en¬ 
tered in the consignment (Ex. D-1), w.i 
Rs. 28-6 before be could get delivery on 
3rd April, 1925. Plaintiff immediatelysold'’ 
the goods for Rs. 65-7-3 at the Railway 
Station itself which clearly shows that the- 
goods had suffered immensely in quality' 
and consequently could not fetch proper 
value. Plaintiff attributes this loss to the 
delay caused by the Company’s refusal’ 
to re-weigh. After serving notices of suit 
dated the 4th April, 1925, (Ex. D-4-P-10) 
on the Agent of the Company who got' 
it on 6th April, 1925 (Ex. P-11) but gave 
no reply to it, the present suit was in¬ 
stituted on Gth May, 1925, for the recovery 
of Rs. 403-14-9. During the pendency of 
the suit the Company sent a memo, (Ex. 
P-12), dated 9th June, 1925, to plaintiff 
offering to refund the over-charge of 
Rs, 9-9, but plaintiff could not accept it 
at that date in view of the suit. 

The above correspondence clearly' 
shows that while plaintiff was anxious 
to expedite the delivery of the goods to 
him on re-weighment, the Company and 
its servants were taking matters very' 
coolly and gave no prompt attention to 
his repeated demands. I cannot help r^-' 

marking that what the Station Master did 

on 3rd April, 1925, viz,, re-weigh the goods 
in pursuance of the Divisional Traffic 
Manager’s aforesaid order could and should 
have been done or caused to be done by 
him with a little exercise of prudence on 
2nd March, 1925, and had he cared to see 
that his order to “do the needful" endors¬ 
ed on Ex. D-7 was carried out, he would 
have saved the parties from all the bother 
of this litigation. Even if the Station 
Master had taken care to do this ‘without 
prejudice’ as item No. 9 on Ex. P-7, dated 
the 1st April, 1925, shows it would have 
served the plaintiff’s purpose and slso 
safeguarded the Company’s interest and 
he would have been in a position to detect 

and report to the Goods Superintendent 

that there was an over-charge in respect of 
the consignment. . 

Had the Judge the patience to read 
through the correspondence, he would net 
have failed to notice a very important di^ 
closure relevant to the case, made by the 
marginal note on Ex. D-4 which worn® 
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have convinced him that the liability of 
the Company to re-weigh the goods was 
all the greater in this than in other cases. 
To refuse to re-weigh goods and to ask 
the consignee to take delivery without 
re-weigbing or verifying the weight was, 
under the above circumstances, nothing 
short of a demand by the Railway Com¬ 
pany for an excess freight or a charge of 
more than what was permitted by law and 
for a complete and unconditional discharge 
from plaintifi in respect of booked weight 
while actually delivering short w’eight. 
As the actual re-weighment made on 3rd 
April, 1925, has clearly proved that the 
goods only w^eighed 15 maunds and 10 
Beers, there was clearly an over-charge for 
7 maunds and 30 seers and in spite of it 
the Company actually realised Rs. 28-6 
charged at Wadi Bunder for the goods 
booked. The marginal endorsement dated 
the 11th April. 1925, on Ex, D-4 showed 
that this was one of the several ‘cases of 
incorrect ^veight from Wadi Bunder.’ The 
defendant Company ought to realise and 
take early steps if they have not yet taken 
them to see that in keeping a defective 
weighing machine which when anything is 
weighed by it showed the weight more 
than what it really weighed renders it 
liable to conviction for possessing a weigh¬ 
ing- machine which on examination is 
found to be incorrect or otherwise unjust. 
It may, if it likes, charge for the use of 
weighing machines but can have no justi¬ 
fication to refuse re-weighing goods if as 
the result of possessing defective weighing 
machines it realises excess freights not per¬ 
mitted by law. 

In the matter of the administration of 
the law relating to Railways, the law vests 
any amount of discretion in the Railway 
Administration and its staff. One cannot 
expect every contingency to be exhaus¬ 
tively provided for in a Legislative en¬ 
actment and there is always scope for 
the exercise of discretion on the part of 
the ofl&oera whose duty it is to carry out the 
provisions of law. In short, prudence and 
discretion play a very important part in the 
administration of justice, and much more 
80 in the several Departments of the Rail¬ 
way Administration which has often to 
deal with the commercial world, or if I 
Dttay Bay so, is a necessary concomitant 
of commercial activities. But for the 
facilities to the constituents and in par¬ 
ticular to the merchants as a class, which 
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the Railway Administration shows, trade 
would have been at its lowest ebb. It 
may sometimes happen that what is not 
strictly one’s legal obligations may be the 
dictates of expediency which plays a very 
important part in the administration of 
the affairs of a Railway Company which 
owes so much to the commercial world. 
If the underlying principle of the several 
provisions of the Railways Act is careful¬ 
ly examined, it will be seen that it is to 
afford every facility to trade and inter¬ 
communication between several parts of 
the world rather than hamper it. A pro¬ 
vision for a refund^of over-charge enacted 
in 8. 77 of the Indian Railways Act is an 
instance in kind. It, no doubt, lays down 
certain limitations subject to which the 
liability of Railway iCompany to refund 
over-charge to the person entitled to claim 
it is enforceable; those provisions must be 
regarded not by way of negation of a con¬ 
stituent’s right to a refund of an over¬ 
charge but as a positive recognition of 
that right in cases where the conditions 
are fulfilled. An over-charge as we all 
know is a charge of more than is permit¬ 
ted by law. As such it is not confined to 
an over-charge recovered before the delivery 
of the goods to the consignee at destina¬ 
tion, but must necessarily cover a case of 
an over-charge which might be discovered 
on re-weighment, or in other words which 
the Company is not permitted by law to 
keep to itself in good conscience whenever 
recovered. 

Section 54 of the Indian Railways Act 
gives the Railway Administration a power 
to impose conditions not inconsistent with 
the Act or with any general rules there¬ 
under with respect to the receiving, for¬ 
warding or delivering of any animals or 
goods. Section 55 thereof gives it a lien 
on the goods for any rate, terminal or 
other charge due to it so as to entitle it 
to detain the whole or any of the goods 
for enforcing such payments and even to 
sell the same for their recovery. This 
obligation or liability to refund an over¬ 
charge, and power to levy undercharge, 
by necessary implication involves the 
necessary liability or right to re-weigh the 
goods for the due enforcement of the 
principal obligation or right as between 
the parties to any contract of consign¬ 
ment. In short the Railway Company is 
entitled to re-weigh the consignment and 
collect the excess charge for the excess 



HARAKCHAN BHATaY 

Weight at the destination and to detain 
and sell the goods, if the under-charge is 
not paid and credit the sale-proceeds to¬ 
wards the under-charge and demurrage 
if then due by the defaulter. As a neces¬ 
sary counter-part of such right of the 

right of the consignor or 
consignee to claim a refund of any over¬ 
charge recovered from him, as expressly 
provided for in s. 77 of the Act. As in the 
case of determining and collecting an 
under-charge, so, in the case of refundino- 
an over-charge, a right to re-measurement 
re-weighment and re calculation must ne¬ 
cessarily be implied. If a right to re-wei^^h 
goods 18 as I hold an accessory to the 
substantive right of the Company to cal- 
culate an under-charge, same is the case 
with the right of a party entitled to a 

refund of an over charge. It necessarily 

follows that if a consignee has prima iacie, 
good reasons to think, before he is actually 
called upon to surrender his Eailway 
receipt and to pay the over charge, that 
an incorrect weight has been entered in 
the consignment and that he must have it 
ascertained to the knowledge of the Com- 
pany, I do not see any justification on the 

part of the Company or its servants to 
shut its eyes to the actual facts and to 
say that it is being subjected to the per- 
lormanceofan obligation outside the scope 
u contract with it or the provisions of 
the Indian Railways Act to be called upon 
to re weigh the goods before delivery. 

The Railway Company has in itscustody 
the Railway receipt surrendered by plaint¬ 
iff but the same has not been produced as 

an exhibit in the case. In all probability 
It has printed on its back several condi¬ 
tions subject to which the consignment 
was accepted, and I think it will not be too 
much to presume that there is a condition 
which reserves the Railway Company's 

right of re-measurement, re-weighment and 
re-calculation of the goods and charge rate 
terminal or other charge due to it at the 
place of the destination as contemplated 
by ss. 54 and 55 of the Act. This reserva¬ 
tion necessarily involved a reciprocal reser¬ 
vation in favour of the consignor and con¬ 
signee of the latter's right of similar re- 
measuremeut, re-weighment and re calcula- 
tion of the goods and could not have 
given the Company the power to refuse 

such re-measurment, re-weighment and re¬ 
calculation of the goods at the place of 
aestmatiou and thus alter or depart from 
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its contract either express or implied. 
Thecases of Chuvni Lai v. NizamGaurantetd 
State Rij. Co., Ltd. {\) Bombay, Baroda& 
Central India Railway Co. v. Firm Budh 
Sen~Pusp Ckand (2) are instructive in ft 
way in connection with this question of re- 
measurement, re-weighment and re-calcula¬ 
tion. 

Exhibit D-1 and the Risk Note in Form 
A attached to it held the Company harm¬ 
less and free from all responsibility for 
the condition in which the aforesaid goods 
may be delivered at destination and for 
any loss arising from the same except 
upon proof that such loss arose from mis¬ 
conduct on the part of the Railway Com¬ 
pany’s servants. The conditions on the 
back of Form A made it impossible for 
the plaintiff to hold the Company liable 
to pay in case of damage, leakage or wast¬ 
age occurred in transit owing to goods not 
being securely packed. It appears from 
the evidence of P. W. No. 1 that the goods 
were in good condition when they arrived 
at Akola. It is not also the plaintiff’s case 
that any portion of the goods booked were 
pilfered or stolen or that there was any 
damage, leakage or wastage while iraiisd 
by reason of the bags not being securely 
packed. The loss due to deterioration was 
in consequence of the delay in delivering 
the goods after their arrival at the destii^* 
tion which in its turn was due to the 
failure of the Company to re-weigh the 
goods. This failure was a default whicn 
amounted to misconduct on the part of 
the Railway Company’s servants within 
the meaning of the contract above referred 
to as embodied in the Risk Note Form A. 

In connection with the points involved 
in this case it may be remarked that the 
case of Rohilkhand & Kumaun Ry. Co. 
Ismail Khan (3) is very instructive. There 
the right of the consignee of goods sim*' 
larly covered by Risk Note in Form A (o 
have the goods re-weighed then and th®re 
before he surrendered the Railway receipt 
was confirmed. It was also held that when 

this had been done “he was entitled m 
endorse on the back of the Railway receip 
a statement that he accepted delivery n* 
the consignment as it stood, while taking 
note of the fact that its actual weight was 

^ (1) 29 A. 228; 2 M. L. T. 42; A. W. N. (1907) 21; f 
A* L, J. - 

A. L. J. 830; 9 


(2) 79 Ind. Cas. 562; 46 A. 55; 21 ..v. 

O. «Sc A. L. R. 1074; A. I. R. 1924 All. 160. 

(3) 29 Ind. Cas. 207; 13 A. L. J. 417. 
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only 80 mucli and not the full weight as 
given in the Railway receipt itself" and 
that “ * * the Station Master or 

other local officials of the Railway Com¬ 
pany at the delivery station were bound 
to offer to the consignee reasonable facili¬ 
ties for weighing the goods on the spot." 
As pointed out above the defendant Rail¬ 
way Company did not offer reasonable 
facilities to the plaintiff consignee ; on the 
contrary, it called upon him as per letter 
Ex. P-3 to take delivery, and surrender 
Railway receipt in token of the release 
of all claim for damages to which he 
i4ay be entitled by reason of the failure 
of the Company to re-weigh the goods and 
tlie delay caused thereby and the neces¬ 
sary consequential deterioration of the 
goods, and even threatened to exercise its 
rights under s. 55 of the Act. I have ab¬ 
solutely no doubt that the attitude taken 
up by the Company at the stage of the cor¬ 
respondence, as also at the stage of the 
pleadings, and no less in its arguments 
before this Court, was one intended to 
make this a test case on the question of 
the Company's legal obligation to re-weigh 
the goods. I must say that there was a 
clear misapprehension of its legal duty 
and obligation on the part of the Railway 
Administration and its servants The great 
delay which has taken place before the 
Company decided to give delivery on re- 
weighment, is solely attributable to this 
misapprehension. The Company’s learned 
Pleader who argued the case before me 
drew my attention to the following cases: 

Ramjash Agarwala v, Indian General 
Navigation & Railway Co., Ld (4), Jagan 
Nath Marwari v. East Indian Railway Co, 
(5) and Janki Das v. Bengal-Nagpur Rail¬ 
way Co. (6) as supporting his contention 
that there wasno legal obligation to re-weigh 
or to certify a shortage and that a re¬ 
fusal of the Company to re-weigh did not 
entitle the consignee to refuse to take 
delivery. I have gone through those cases 
and I am of opinion that every one of them 
is distinguishable from the facts of the 
present case. 

The report cf the case of Janki Das v. 
Bengal-Nagpur Railway Co. (6) does not 
show that the question of the Company’s 
liability to re-weigh the goods was express- 

(4) 41 Ind. Ca8. 387; 22 0. W. N. 310, 

(5) 45 Ind. Oas. 933; 22 0. W. N. 902. 

(6) 13 In^. Oaa. 509; 1C C. W. N. 356; 15 0. L. J. 


0. I. P. RAILWAY CO- 411 

ly decided in its favour. In Ramjash 
Agaiwila v. Indian General Navigation 
<& Railway Co., Ld. (4) it was pointed out 
that a practice prevailed in that Company 
to allow inspection and re-weighment but 
that the consignee did not avail himself 
of it, and granted a clear receipt. He did 
not even weigh them himself. It was re¬ 
marked that the matters were made easy 
for the consignee in a suit if re-w'eighment 
is made by the Company before removal of 
the goods by the consignee. But that it 
was a matter of evidence only and the 
refusal of the Company to re-weigh did not 
in any way affect the consignee’s right who 
might weigh the goods himself and claim 
the price of the shortage in weight. It was 
further remarked that whether the con¬ 
signee was entitled to refuse to take deli¬ 
very in case of short delivery, or the broad 
proposition that the consignee is not entitl¬ 
ed to have goods entrusted to a common 
carrier, re-weighed need not be considered 
in the present case. This case is, therefore, no 
authority for the proposition for which it is 
cited as the underlined (italicised) words 
show. In Jagan Nath Marwain v. East Indian 
Railway Co. (5) the consignee looking to 
the torn condition of the bags suspected a 
shortage and, therefore, demanded re weigh- 
ment not on the Company’s weigh-bridge 
but on his own scale and insisted upon a 
certificate of shortage. It was observed by 
the learned Judges that no authority was 
cited to them by the plaintiff showing that 
the Railway Company were under a liabil¬ 
ity to re-weigh the goods or to give a 
certificate of shortage, and thinking that 
the previous oases in Janki Das v. Bengal- 
NagpnrRailway Co. (6) and Ramjash Agar¬ 
wala V. Indian General Navigation & Rail¬ 
way Co ,Ld. (4) were authorities in favour of 
theCompany’snon-liability to re-weigh, they 
proceeded to hold that the Company was 
not liable. With due respect to the Judges 
who decided these cases I am constrained 
to say that the view taken in them is oppos¬ 
ed not merely to the provisions of the 
Railways Act but also to the very spirit 
underlying them. I, therefore, prefer the 
view taken by the Allahabad High Court 
in Rohilkhand & Kumaun Railway Co. v. 
Ismail Khan (3) and hold that the defend¬ 
ant Company is liable to the plaintiff in 
damages for not giving him the necessary 
facilities to re-weigh the goods. 

From the point of view of fact as well as 
of law, it would thus be clearly seen that 


\ 
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the Kailway Company had placed itself 
under an obligation to re-weigh the goods 
at the request of the consignee. I may 
add that the word ‘ obligation' includes 
every duty enforceable by law as defined 
in the Specific Relief Act. It is a tie or 
bond which constrains a person to do or 
suffer something. It implies a right in 
another person to which it is correlated, 
and it restricts the freedom of the obligee 
with reference to definite acts and for¬ 
bearances. The Indian Legislature has used 
the term in its wider juristic sense which 
is limited to duties arising either ex con¬ 
tractu or ex delicto. In short the word 
‘obligation'is intended to be enumerative 
and not exhaustive. The failure to re¬ 
weigh the goods thus amounts to mis¬ 
conduct on the part of the Company’s 
servants and makes the Company liable 
both from the point of view of the con¬ 
tract express or implied, as also of the 
Indian Railways Act. 

I am not consequently prepared to uphold 
the decision of the Court below exonerating 
the Company from liability. Neither the 
Company's refusal to re-weigh was proper 
nor did the Risk Note afford any protection 
to it from such liability, especially as it is 
found as a fact by the Court below that the 
goods were in a deteriorated condition on 
the day of their delivery. This deteriora¬ 
tion having been fully established by the 
evidence adduced in the case as the direct 
and natural consequence of the wrongful 
withholding of delivery of goods unless 
taken without re-weighment, made the 
Company liable in damages to the 
plaintiff. The Small Cause Court Judge 
unnecessarily suspected the evidence of 
plaintiff and his witnesses Nos. 1 and 2 as 
having been given in concert to make out 
an exaggerated claim against the defendant. 
He failed to see that plaintiff rightly chose 
the Akola Station itself as the proper place 
for the sale of the damaged goods, as it 
could practically bring the knowledge of 
the actual sale-proceeds home to the station 
staff then and there. If the Judge had 
cared to examine the details of &the claim 
for damages as given by P. \V. No. 1 in 
his deposition he would have found that 
(i) Rs. 388-12-9 represented the debit to 
him by the Bombay firm on account of the 
value of betel-nuts exclusive of bardana and 
other charges. Ex. P-13, (ii) Rs. 10-1-9 
was the cost of bardana and other charges, 
(iii) Rs. 28-6-paid as Railway freight to the 


Company; (iv) Re. 1 paid on account of 
coolie charges, and (ij) Rs. 3b was charged 
by him on account of profits on the 12 bags, 
total Ra. 491-4-6. Deducting from this the 
amount which he actually realised Rs. 65-7-3 
proved by P. W. No. 1, P. \V. No. 2 and 
Ex. P-14, a round sum of about Rs. 400 
represented the actual loss sustained by 
the plaintiff. I cannot make out what 
difficulty the Judge could have experienced 
in assessing this damage. I fail to see how 
the Judge observes that it is not possible 
to estimate damage properly for want of 
sufficient evidence. If there was any 
objectionable item it was the 3th one of 
Rs. 36 on account of profits. But even 
assuming that that very small margin of 
Rs. 3 per bag which plaintiff claimed was 
not allowable the claim could well have 
been decreed to the extent of the balance. 
I do not see my way to deprive plaintiff 
of that small margin. I, therefore, hold the 
plaintiff's claim as proved to the extent of 
Rs.400. 

I cannot help remarking that a Judge of 
a Small Cause Court fills a very important 
position of responsibility and owes a duty 
to the litigant world to dispose of cases 
in proper and judicial manner disclosing 
proper appreciation of evidence much of 
which is heard rather than recorded by 
him. It is on this account that a Court 
of Revision is reluctant to interfere with his 
findings unless they are based on misinter¬ 
pretation of evidence as pointed out by 
this Court in Padamsi v. Sheshrao (7). The 
Judge of the Court below having failed 
to properly appreciate the evidence or give 
sufficient attention to the several matters 
apparent from the record this Court has 
no alternative but to ignore his findings 
and decide the case for itself on the ma^ 
rial on record. If, as I understand it, the 
case was fought out by the Company as a 
test case, I dare say it ought to have receiv¬ 
ed much greater attention at the bands 
of the Judge than he has actually given to 
it. 

T, therefore, reverse the lower Court’s d^ 
cision and pass a decree for Rs. 400 agai^* 
the defendant-non-applicant; as 
costs I direct that plaintiff's costs of 
the Courts shall be paid by defendanl- 
Oompany who will bear its own. 

As by his notice dated 5th March, 1925,(l!»f' 
D-2) plaintiff notified to the Company that i 

(7) 73 Ind. Cas. 1055; 19 N. L. B. 72 ; A, I K. 

Nag. 292. 
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will be held responsible for loss of interest, 
and as the plaintiff has claimed future in¬ 
terest at a moderate rale of Re. 1 per cent, 
per mensem, from the date ol the suit, I 
think this is a fu case for awarding such 
interest. I accordingly direct that the 
decree shall carry future interest from such 
date 6th May, 191*5, until satisfaction. Plea¬ 
der’s fee will be Rs. 40 for this Court and 
Rs. 25 for the Court below, 
z K. Decree modified. 


CALCUTTA HIGH COURT. 

Appeals f^om OKiGi>ii\L Decuees Nos. 28J 

and 290 OF 1924. 

November 30. 1926. 

Present: —Mr. Justice B. B. Ghose and 

Mr. Justice Panton. 

Raja JANAKINATH ROY and OTHEhS— 

Plaintiffs—Appellants 

versus 

Nawab Khajeli HABIBULLAH 
SAHEB— Defendant—Respondent. 

Precedents, value of-Construction of document, 
whether question of law—W&qiSuit challengimj 
-Agreement sui'rendering rights in favour of 
mutwalli in return for payment of allowances, effect 
o/—'Waqf declared invalid, effect of. 

Every judgment must be read as applicable to the 
particular facts proved or assumed to be proved in 
the case in which the judgment was delivered, since 
the generality of the expressions which may be found 
there are not intended to be expositions of the whole 
law, but are governed and qualified by the particular 
facts of the case. The only use of authorities or 
decided cases is the establishment of some principle 
Which the Judge can follow out in deciding the case 
before him. [p. 416, col. 2; p. 417, col. 1.] 

The effect, nowever, of a document is a matter of 
construction and is a question of law and once this 
question has been decided in a certain way by the 
highest tribunal, its decision is binding upon sub¬ 
ordinate Courts in any subsequent proceeding in 
which the construction of that document may be in 
dispute, [p. 417, col. 1.] , . 

A waqf was declared of certain immoveable pro¬ 
perties by their owners and the defendant was ap¬ 
pointed MUtwalli of the waqf. Certain members of 
the family of the waqif instituted a suit challenging 
the validity of the waqf. During the pendency of 
the suit an agreement was arrived at by the parties 
under which the plaintiffs specifically surrendered all 
their rights and interests in the properties in dispute 
in favour of the defendant, accepted the validity of 
the waqf and reserved to themselves the right to 
receive certain allowances charged upon the income 
of the waqf property and payable by the defendant 
M mutwalli. These allowances were to be continued 
m favour of the plaintiffs’ heirs. Later on, the de¬ 
fendant refused to pay such allowances and on the 
matter being taken to Court, it was decided finally 
py the Privy OounoU that the waqf was invalid hut 
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that the allowances were nevertlieless to be i)aid to 
the plaintitTs. Subsequently the i)laiutilTs niortgagcil 
their interests in the waqf properly and the mort¬ 
gagees instituted the present suit against the defend¬ 
ant to recover iiossession of the shares uf their mort¬ 
gagors in the mortgaged projierties: 

Held, (1) that the interpretation by the Privy Coun¬ 
cil of the agreement arrived at during the pendency 
of the suit to ehallciige the Auilidity of the waqf was 

binding u])on tlie Courts in the present suit- fn 417 

col. 1 ] ' 

(2) that the effect of the agreement was to make 

the defendant the absolute owner of the properties in 
dispute subject only to a charge for the payment of 
the allowances specified in the agreement' fn 417 
col. 2.] ’ “ ■ ' 

(3) that, therefore, the mortgagees had no title to 
the properties in dispute and their suit for possession 
must be dismissed; 1 ibid ] 

(4) that nevertheless, however, the mortgagees were 
entitled to a decree for possession of the allowances 
payable to their mortgagors, ip. 418, col. l.j 

Appeals against the decrees of the Officiat- 

ingSubordinateJudge,Fourth Court, Dacca 
dated the 12th of September, 1924. * 

Babu Dwarka Nath Chakravarti, Dr 
Sarat Chandra Basak, Babus Promode 
Kumar Ghose, Indu Prokas Chatterji 
Surendra Nath Bose and Jatin Mohan Bose 
for the Appellants. * 

]\l-essr8. Pugh, Meyers, Babu Surendra 
hath Guha, and Mr. Sisir Kumar Ghoshal 
for the Respondents. ’ 

JUDGMENT. 

B. B. Ghose, J. —These two appeals 
arise out of two suits which were dismissed 
by the Subordinate Judge of Dacca on the 
12th of September, 1924. The plaintiffs 
sued for possession of 17 gandas 6 dantis 4 
jobs and 31J renus share of four zemindaries 
on the allegation that they had purchased 
that share on July 9, lyi3, in execution 
of a mortgage-decree obtained by them 
against their mortgagors. Two suits were 
brought in two Districts as the properties 
were situated in different Districts and one 
of the suits was transferred to Dacca under 
the orders of this Court. The questions 
involved in the two suits being the same 
they were tried together and were governed 
by the same judgment. The two appeals 
have also been heard together and will be 
disposed of by one judgment. The mort¬ 
gage in favour of the plaintiffs was exe¬ 
cuted in May, 190ti. and the suits out of 
which these appeals arise were brought 
in May, 1916. There were four mortga^rs 
but the mortgage suit against one of the 

legal representatives of one of them named 
Abdul Majid alias Hola Mia had abated 
and the decree was with regard to the 
shares whichi the three other orortgagors 
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and the shares of the other legal repre¬ 
sentatives of Hola Mia purported to have 
in the mortgaged properties. There is no 
question before us as to the validity of the 
mortgage-decree or the sale thereunder. 
Those persons who purported to mortgage 
their shares in the properties in suit to 
the plaintiffs will henceforth be described 
as the mortgagors. After the execution 
purchase the plaintiffs endeavoured to take 
possession of the share sold but they were 
resisted by the defendant. There were 
certain intermediate proceedings, which it 
is unnecessary now to state, in which the 
defendant was successful. Ultimately the 
plaintiffs brought the present suits. 

The Subordinate Judge has given an 
elaborate statement of the facts which gave 
rise to the controversy in the suits in ques¬ 
tion. The material facts as to the dealings 
with the property before the mortgage 
would also appear in the judgment of the 
Judicial Committee in the case of Solehnian 
Quadir v. Salimullah Bahadur (1) to which 
it will be necessary for me to refer fully 
hereafter. I need only give a brief sum¬ 
mary of the facts. 

On May 8, 1846, corresponding to 27th 
Baisakh. 1253 B. S. certain persons belong¬ 
ing to the same family, among whom were 
the ancestors of the mortgagors, executed 
a deed by which they purported to create 
a -waqf of certain properties including the 
properties now in dispute for the benefit 
of themselves and their descendants gene¬ 
ration after generation and ultimately for 
the poor and destitute. They appointed 
Abdul Gani to be mutwalli of the pro¬ 
perties and directed him to pay certain 
allowances to the grantors who were mem¬ 
bers of the family. On September 11, 
1868, Abdul Gani appointed his son Ahsan- 
ulla to be mutwalli in his place and on 
the same date Abdul Gani executed an¬ 
other deed also purporting to make waqf 
of certain other properties of which he 
claimed to be the sole owner and appointed 
his son mutwalli of those properties, also 
directed him to pay certain allowances to 
members of the family described in that 
deed. The mortgagors did not get any 
interest under the provisions of this deed 
of 1868. 

In the year 1880 some members of the 

(1) 69 Ind. Cas. 138; 49 I. A. 153 at p. 166; A. I. R. 
1922 P. 0.107; 31 M.L. T. 79; 4 U.P. L. R. (P. C.) 70; 
43 M. L. J. 385; 24 Bom. L. R.|1257; 49 C. 820; 27 C. 
^Y. N. 101; 2i A. U J. 1; 37 C, L. J. 56 (P. 0.). 


family brought a suit for accounts against 
Sir Abdul Gani and his son Nawab Ahsaa- 
ulla. The relevant portions of the plaint 
are as follows:—“3. The said AlimuIIah 
(father of iSir Abdul Gani) prevailed upon 
the plaintiffs Nos. 20 and 21 and the an¬ 
cestors of the remaining plaintiffs and of 
the co-sharer defendants and with their 
consent placed on the 27th Baisakh 1253 
B. S. the said management in the hands 
of the defendant No. 1 and entrusted him 
with the management and preservation of 
all descriptions of properties of the plaint¬ 
iffs and the co-sharer defendants; and thus 
the defendant No. 1 continued to do the 

management. 6. The document of 

27th Baisakh 1253 B. S. propounded by 
defendants Nos. 1 and 2, is, as a matter of 
fact, not a towliatnamah. It is only an 
instrument by which the management of 
the estate was made over. At that time 
most of the members of the plaintiffs' family 

were minors and females.and even 

if he (defendant No. l) has fraudulently in* 
serted into it the terms ''mutwalli' *^waqf 
(endowment) etc., without the knowledge 
(of the parties concerned) the said instru¬ 
ment cannot be regarded as a towliatnaTnah 
nor are the plaintiffs bound by it. Beside® 
it was not executed according to the 
gulation and the Muhammadan Law. 

In the schedules to the plaint the proper¬ 
ties comprised in the deed of 1868 were 
also included as having been acquired 
with the income of the properties in the 
deed of 1846. The defendant No. 1 


Abdul Gani and defendant No. 2 was 
Ahsanulla. The question as to the validity 
of the waqf of 1846 was thus distinctly 
raised in the suit. Three of the mortgagors 
and the father of the four were plaintiffs la 
that suit. 

The case was heard by the Subordinate 
Judge but before judgment was pronoun^ 
ed some friends of the family, including 
men in very high position, intervened anu 
brought about a compromise. Two docu* 
ments were executed, one dated August ZOi 
IcSl, signed by all the members of tae 
family except Sir Abdul Gani and Nawao 
Ahsanulla and the other dated 
17, 1881, signed by Ahsanulla alone. Ta 

main controversy in these appeals is wi* 
regard to the effect of the document ox 
August 26, 1881. By reason of the 
ment made by the document of August 
1881, all the defendants in the suit 

than Sir Abdul Gani and Nawab Abaa*t^ 
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ulla were transferred to the category of 
plaintiffs and they made an application to 
the Court for withdrawing the suit on the 
same day, reciting some of the provisions 
of the agreement and admitting the vali¬ 
dity of the waqfnama of the 27th Baisakh 
1253. The prayer in the application runs 
thus:— 

“ On these terms we beg to file this 
petition and pray that this suit be allowed 
to be withdrawn without any right of in¬ 
stituting a fresh suit on any causes of 
action which form the subject matter of 
this suit." The suit was thus withdrawn. 

By a series of decisions from the year 
1889 the Privy Council held that a waqf 
such as was sought to be made under the 
deeds of 1846 and 1868 was void under 
the Muhammadan Law. Mahomed Ahsan- 
ullah Chowdhry v, Amarchand Kundu (2), 
AbdulGafiirv, Nizam-ud-din Abut Fata 
Mahomed Ishak v. Rasamaya Dhur Choiv- 
dhuri (4) and Maulvi Saiyid Muhammad 
Munawwar v. Rozia Bibi (5). In January 
1895, Sir Abdul Gani executed a hebabil- 
ewaz in favour of his son Ahsanulla and his 
heirs, of the properties included in the 
waqfnama of J 868, as he was advised that 
the uaqf was invalid by reason of the de¬ 
cision of the Privy Council. In that deed, 
he stated that he was bound by the provi¬ 
sions of the agreement of August 26, 1881, 
and that the donees would hold the pro¬ 
perties subject to the legal effect of that 

agreement. 

Shortly afterwards Ahsanulla stopped 
payment of the allowances to some of the 
members of the family on which they 
brought a suit against him for their allow¬ 
ances in 1914, which was carried up to the 
Privy Council, and the argument before us 
has been mainly with regard to the effect 
of that decision. 

One other fact need be mentioned. Sub¬ 
sequent to the decision of the Privy Coun¬ 
cil as to the invalidity of such Ahsan¬ 
ulla or his successor began to purchase or 
take leases of what was described as maliki 
interest, from various members of the 
family in the properties comprised in the 

, (2) 17 I. A. 28: 17 C. 498; 5 Sai*. P. 0. J. 476; 8 
Ind. Dec. fN. s) 871 (P. C.). 

^(3) 19 I. A. 170; 17 B. 1; 6 Sar. P. 0. J. 238; 0 Ind. 
Dec (N. 8.) 1 (P. 0.). 

, 22 I. A. 76; 22 C. 619; 6 Sar. P. C. J. 572; 11 

(N. 8 .) 412 (P C.). 

, (5) 32 I. A. 86; 9 0. W N. 625; 2 A. L, J. 513; 2 0. 

172; 27 A. 320; 15M.L. J. 261; 8 Sar. P. C. J. 

/oo (r. 0 . 1 . 
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deed of 1846. They thus acquired about 11- 
annas share of those properties. The shares 

of the mortgagors were not included in 
those transactions. 

I shall now quote some of the principal 

terms of the agreement of August 26, l8rfl, 

which have been recited fully in the judg¬ 
ment of the Subordinate Judge. Clause 3. 
"The persons signing this memorandum 
admit that save as hereinafter provided 
neither they or any of them have or has 
any claim to or interest in any of the 
properties in the possession of Nawabs 
Abdul Gani and Ahsanulla or either of 
them or belonging to them or either of 
them and registered whether in their or 
either of their names or in the names of 
others. Clause 4. The persons signing this 
memorandum of agreement admit that the 
two deeds of 1253 and 1275 (1846 and 1868) 
are valid and binding deeds of waqfF 
Under cl. 5 it was admitted that proper¬ 
ties constituted waqf by the deed of 
1816 consisted of those described in Sche¬ 
dule A and those so constituted by the deed 
of 1868 consisted of the properties in Sche¬ 
dule B and no other properties were to be 
held as waqf. By this clause of the agree¬ 
ment 161 items of property were released 
from all claims of the plaintiffs in the suit 
of 1880. Clause 6 recited that Nawab 
Ahsanulla consentad to pay certain allow¬ 
ances to members of the family who were 
placed in two groups in Schedules C and 
D of the memorandum. Those who were in¬ 
cluded in Schedule C were to get their allow¬ 
ances out of the properties in Schedule A 
which were included in the deed of 1846 
and those placed in Schedule D were to get 
their allowances out of the income of pro¬ 
perties in Schedule B which comprised the 
properties in the deed of 1868. For the pur¬ 
pose of the present appeals it is not neces¬ 
sary to recite any other terms of the agree¬ 
ment. The memorandum was registered 
and was signed amongst others by three 
of the mortgagors and the father of the 
fourth. Nawab Ahsanulla alone signed the 
agreement of September 17, 1881 by which 
he agreed to pay the allowances. 

The defendant in this case is the sue* 
cessor-in interest of Nawab Sir Ahsanulla 
His main defence was that the waqf of 
ltj46 was valid and the allowances men¬ 
tioned in the memorandum of agreement 
of 1881 were purely compassionate allow¬ 
ances and were not payable to the descend¬ 
ants of the signatories or their transferees, 
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It was also urged that the suits were 
barred by limitation. Various other ques¬ 
tions were raised in the Court below, many 
of which weie not urged before us. The 
Subordinate Judge dismissed the suits on 
the ground that by the two deeds of 1881 
the title of the mortgagors to the disputed 
properties ceased save for the annuities re¬ 
ferred to, and that the mortgagors had 
no title which they could mortgage or 
which could pass to the purchasers. He 
purported to base his decision on the judg¬ 
ment of the Privy Council in the case of 
Solehman Quadir v. Salimullah Bahadur 
(1) already referred to. 

There is no question before us that the 
waqfs purported to have been created by 
the deeds of 1846 and 1868 are invalid. It 
has been so held by the Privy Council in 
the case already referred to. The main 
argument of the appellants is that the 
waqfs having been declared invalid no title 
to the property was conveyed to Ahsan- 
ulla by the document of August 26, 1881. 
The ultimate gift for waqf (or, as it was 
put, the gift to God) having failed the 
title remained in the grantors and the effect 
of the document is that it merely gave 
authority to Ahsanulla for the manage¬ 
ment of the properties for and on behalf 
of the grantors. This being a deed of 
management could not operate as an 
assignment of the right of the grantors in 
perpetuity but it was a personal agreement 
whicl^i' is not binding on their assignees. 
The plaintiffs, therefore, are entitled to 
recover possession of the shares of the 
mortgagors by virtue of their execution 

purchase. 

Even if I were inclined to accept that 
argument as sound, which I am not, Ido 
not think I would be free to give effect 
to it, having regard to the decision of 
the Privy Council. What their Lordships 
say with regard to the agreements is this:— 
“The principal purpose of those agreements 
was to secure to living and named persons 
certain fixed allowances which were to be¬ 
come payable immediately and were to be 
continued to their heirs. It is true that 
the agreements purported to confirm the 
waqfnamaSy and that the allowances were 
made payable by the hand of the mutwalli 
of the waqfnamas out of the income accru¬ 
ing to him from the properties thereby 
settled; but the allowances were intended 
to take effect as immediate and heritable 
charges on such incomes, taking priority 


of all the limitations contained in the 
settlement, and they may, therefore, be 
supported, although those limitations 
fail. The direction to pay the allow- 
auces ‘out of the income’ of the settled pro¬ 
perties, which appears in both agreements, 
shows an intention to create a charge, 
and this intention was not frustrated by the 
ineffectual attempt to keep alive the subse¬ 
quent and invalid limitations of the settle¬ 
ments.By those agreements the members 

of the family other than Sir Abdul Gani 
and his son Ahsanulla surrendered their 
claims to property of considerable value and 
stayed their suit in consideration of a firm 
contract securing to them annuities to 
an amount exceeding Rs. 1,30,000 and 
continuing such annuities to their heirs: 
[see Solehman Quadir v. Salimullah Bahadur 

(1).] Itis, however, contended on behalf ofthe 

appellants that although the language used 
by their Lordships is wide enough it was 
used with reference to the facts of the 
It is urged that in that case the plaintina 
did not seek for possession of the property 
but only to recover their allowances, the 
right to which was denied by Ahsanulla. 
The plaintiffs there were included among 
the co-sharers placed in Schedule D and the 
properties out of the income of which they 
had to get their allowances were comprised 
in the deed of 1868 and their right to sucn 
allowances was recognised in the heba- 
bil-ewaz of Sir Abdul Gani of 1895. When 
they claimed their allowances the right to 
which was denied, their Lordships had only 
to consider the question whether they 
entitled to recover their allowances. Tne 
decision of their Lordships should not he 
extended so as to construe it to have 1®* 
down that the title to the properties 
to the grantee by those agreements. 
ance is placed in support of this argume® 
to the observation of Lord Halsbury, L.^* 
in Quinn v. Leathern (6) that every 
ment must be read as applicable to w 
particular facts proved, or assumed to 
proved, since the generality of the 
sions which may be found there are n 
intended to be expositions of 
law, but governed and qualified by * 
particular facts of the case in which 
expressions are to be found. Bearing 
in mind', as also the observation of 

(6) (1901) A. C. 495 at p. £06; 70 L. J JL 

J. P. 708; 50 W. R. 139; 85 L. T. 289; h T. 

749. 
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M. R., in In re Hallett's Estate (7) that the 
only use of authorities or decided cases is 
the establishment of some principle which 
the Judge can follow out in deciding the 
c^e before him, can it be said that we can 

disregard the observations of the Judicial 

Committee above cited in deciding this 
case? The point argued is with regard to 

the effect of the agreements of 1881. The 

effect of the deeds was decided to be settle¬ 
ment of properties on the grantee reserv¬ 
ing a charge for allowances for the grantors 
and their heirs on the properties in ques¬ 
tion. I think that this question as to the effect 
of the agreements having been determined 
by the Judicial Committee it is not open to 
further consideration by this Court. The 
construction of the documents did not 
depend upon the facts of the case. 
The effect of a document is a matter of 
construction and is a question of law and 
this question of law having been decided in 
a certain way by the highest tribunal is as 
much binding on us as the other decision 
in that case that the waqfs of 1846 and 
1868 are invalid. Further, if the question 
were open to us I do not think that langu¬ 
age could be plainer than what was used in 
cl. 3 [of the agreement, to extinguish the 
title to the properties of the persons who 
signed the document of August 26, 1881, 
subject to the reservation for allowances in 
cl. 6. If those persons executed the docu¬ 
ment under any mistake or misapprehen¬ 
sion they might possibly ask for its can¬ 
cellation, but that step was never taken. 
There is no reason to suppose that the re¬ 
linquishment of title on certain considera¬ 
tions should be invalid because of “the 
ineffectual attempt to keep alive the sub¬ 
sequent and invalid limitations of the settle¬ 
ments." In my opinion, therefore, the claim 
of the appellants for possession of the pro¬ 
perties must fail. It was also urged that 
the defendants’ predecessors themselves 
acknowledged that the co-sharers had sub¬ 
sisting title to the properties and they ac¬ 
quired the interests of other co-sharers to 
the extent of ll-annas and we should also 
put the same construction on the docu¬ 
ments, But it is not urged that there is 
any estoppel, and I think we should give 
effect to the true construction of the docu¬ 
ments. 

In my judgment there is another ground 
on which the plaintiffs’ claim for possession 


, (7) (1880) 13 Oh. D. at p. 

iWj«L.T. 42l;28W.R. 732, 


712; 49 h. J. Oh. 


should fail. I have pointed out that the 
validity of the waqf of 1546 was directly 
questioned by the mortgagors in the suit 
of 1880and they withdrew^their suit without 
any permission to bring a fresh suit. They 
are precluded from bringing a fresh suit in 
respect of the same subject-matter under 
0. XXIII, r. 1 (3) of the Civil Procedure 
Code which is practically the same in this 
respect as s. 97 of Act'Vlll of 1839, the 
Code then in force. The plaintiffs as their 
assignees are under the same disability. 
The fact that the waqfs have been decided 
to be invalid by the Judicial Committee 
does not help the plaintiffs. The result of 
that decision is that the defendant will not 
be able to set up the validity of the loaqf 
as against third pennons and the property 
in his hands will be considered as his per¬ 
sonal property and liable to attachment and 
sale in execution of decrees against the 
defendant subject to the charges. But so 
far^ as the mortgagors are concerned and 
their assignees they are bound by the effect 
of the withdrawal of their suit of 1880 with¬ 
out permission to bring a fresh suit on the 
same matter. 

On behalf of the respondent it was urged 
that the suits were barred by limitation. 
The Subordinate Judge decided that ques¬ 
tion against the defendant. If there had 
been no suit in 1830 and the agreements of 
1881, I should have held that the right of 
the mortgagors to the property was not 
barred on the authority of Maulvi Saiyid 
Muhammad Munawwar v. Razia Bihi (5) 
which affirmed the decision of the Allah¬ 
abad High Court reported as Muhammad 
Munawar AH v. Rasulan Bibi (5) as the 
Subordinate Judge has held. But as I hold 
that the plaintiffs have no right to recovery 
of possession, the question of limitation 
becomes immaterial. 

The next question that is urged for the 
appellants is that if the plaintiffs are not 
entitled to recover possession of the proper¬ 
ties they are at any rate entitled to enforce 
the charge for the allowances payable to the 
mortgagors as they are purchasers of the 
right, title and interest of the mortgagors 
at the execution sale. The respondent 
meets this contention on the grounds (1) 
that no charge was claimed in the plaint 
and no issue was raised on the question 
(2) the allowances are not permanently 
fixed but liable to iluctuation and ma^ 

(8) 21 A. 339; A. W. N. (1899) 106; 9 lud. 

(y. s>) 919. 
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even be discontinued under certain circum¬ 
stances. With regard to the first objection 
it seems to me that because the plaintiffs 
uiked for too much we cannot refuse to 
grant them a decree for less if thev are 
found to be entitled to it. The claim to 
enforce a charge on the property does not 
rest upon any new facts but upon a con¬ 
sideration of what the plaintiffs got by the 
purchase of the right, title and interest of 
the mortgagors. '1 he mortgagors professed 
to mortgage their interrst as owners of the 
property. It is found that they had merely 
a charge on the property for allowances and 
that they were not full owners. The charge 
is an interest in immoveable property and 
transferable as such. The plaintiffs by 
their purchase stepped into the shoes of 
the mortgagors with regard to the property. 
They can, therefore, claim a right in the 
charge created on the properties in favour 
of their mortgagors if the greater claim is 
not allowed. The fact of their not placing 
this question before the Court below may 
be a matter of costs. With regard to the 
second objection I need only point out from 
the judgment of the Privy Council that the 
provision contained in the agreements with 
regard to the distribution of the annuity 
and proportions to be determined by the 
punckayet may be disregarded. [See 
Solahman Quadir v. Salimullah Bahadur 
(1)]. It seems to me that there is no valid 
answer to the claim of the plaintiffs to 
the annuities which were payable to their 
mortgagors and charged on the properties 
in. question. 

Mo other point was argued on behalf of 
the appellants before us. But the respond¬ 
ent urged that the suits were defective for 
want of parties, I do not think it is so. It 
was also urged on behalf of the respondent 
that the shares of the mortgagors were not 
as found by the Subordinate Judge, but 
nothing has been said which shows that that 
finding is erroneous. The respondent 
also relied on the case of Mahomed Musa v. 
Aghore Kumar Ganguli (d) and certain other 
cases. I do not see what application the 
case of Musa has to this case. There is no 
formal defect in the agreement which was 
a registered instrument. 

I am of opinion that the dismissal of the 
suits would defeat the justice of the case. 

(9) 28 Ind. C«s. 930; 42 I. A. 1; 17 Bom. h. R. 420; 
21 C. h J. 231; 28 M. L. J. 5*18; 19 C. W. N. 250; 13 
A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; 42 C. 601; 
rl915; M. W. N. 62UP, C.'l. 


I would, therefore, modify the decree of the 
Subordinate Judge thus: ‘ The plaintiffs 
claim for possession of the property is dis¬ 
missed. It is declared that the plaintiffs 
are entitled to the allowances charged on 17 
gandas^ dantis 4 jobs 3l! renus share of 
the properties described in the plaint which 
were payable to Syed Karimulla, Khajeh 
Abdul Rashid and Khajeh Abdul Khalek 
alias Bechu Mia and their heirs and legal 
representatives and the legal representa¬ 
tives of Hola Mia except the person named 
Hafeza Bibi against whom the mortgog® 
suit had abated under the agreements dated 
August 26, 1881, and September 17, 
the amount of such allowances being left 
undetermined in these suits. 

As to costs—I think the order of the Sub¬ 
ordinate Judge should be left undisturbed, 
but in this Court as both the parties placed 
their case too high there should be no order 
as to costs to either party. 

Panton, J.—1 agree. 

z. K. Decree modified. 


LAHORE HIGH COURT. 

First Civil Appeal Mo. 5 l4 of 1920. 

December 6, 1926. 

Present :—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Agha Haidar. 
MUHAMMAD HASS AN a^d another— 
Defendants—Appellants 


C/C/ o uo 


INAYAT HUSSAIN and axothei-- 
Plaintiffs and MUHAMMAD HUSSAliN 
and others—Defendants—RK sPoNDfiN're. 

Civil Procediu‘e Code {Act V of 1908)^0. A*^*-*» ’ 

3, II — Appeal—Death of appellant—Legal 
tivea, all, not brought on record, effect of — Abate • 

When ’A party dies during the pendency of » , 

or an appeal, then, in order that the suit or 
may proceed it is necessary that his legal reU® ^ 
tatives should be brought on the record 
prescribed period of limitation, and the eipre 
‘legal representatives', in such a case, means 
includes all those persons whose presence on 
record is necessary in order to completely repr 
the estate of the deceased. Where any of suen 

brought on 1 
may be, rec 

a cannot proceed, [p. 4iy, coi. P-‘•/''C'' 

First appeal from the decree of the oen . 
Subordinate Judge, Delhi, dated the 2 

November, 1919. _ rr^ar 

Messrs. Niaz Muhammad and 
Balchsh, for the At)pellants. . 

Messrs. Oertel and MuharnTfidd * 
for the Kespondents. 


[loo I. 0. 19:^7] MUHAMMAD HAS^’AV V, 

JUDGMENT, —This appeal arises out 
or a suit brought by a lady Musamviat 
Aaur Begam, iu which she prayed that a 
declaratory decree may be passed iu her 
favour agamst the defendants and she may 

on ‘t ^ entitled to Ki sikavi out of a total of 
91) siham in the income accruing from the 
Dargah Hazrat Syed Hissan Risual Numa 
situated iaMoum Binskoli in the District 
of Delhi. The priucipal defendant was one 
Ahmad Hassan who contested the suit. 
There were also other defendants among 
whom we need mention only Nazir Husain. 
Under an order dated the Gth March, 1918, 
Nazir Husain was transposed from the 

defendants and was made a 
plaintiff in the suit. Ahmad Hassan in his 
written statement traversed the pleas 
contained in the plaint and further pleaded 
that the plaintiff and her ancestors were 
not entitled to the income of the Dargah 
and that her suit was barred under the 
provisions of 8. 11 of the Civil Procedure 
Code. He also pleaded that the income of 
the Dargah was waqf and, therefore, incap¬ 
able of enjoyment in separate shares. There 
was the further plea that the combined 
office of sajjadanashin and mutivalLi had 
all along devolved upon the eldest male 
descendant of the miUwalli and that the 
defendant was a mutwalli and sajjada- 
nashin of the Dargah. A plea as to the 
jurisdiction of the Court was also taken. 
A number of issues were framed by the 
learned Senior Subordinate Judge and they 
were all decided against the defendant 
and the suit of the plaintiffs was decreed 
iu the following terms:—“It is ordered and 
hereby declared that the plaintiffs have a 
right to share in the offerings at the Dargah 
Hazrat Sayed Hassan Rasul Numa, their 
shares being respectively 16/96 and 18J/96," 
that is to say, the share of Musammat Amir 
Begam was 16/„‘6 and that of Nazir Husain 
was 18^/96. 

It appears that Ahmad Hassan, the con¬ 
testing defendant died sometime after the 
decree of the trial Court was passed. An 
^peal was preferred by hie son Muhammad 
Hassan and his nephew Ali Hassan. Ahmad 
Hassan, however, had a daughter named 
Saida Begam, and we find that she was not 
■^pleaded in the appeal. Musammat Amir 
Begam, the plaintiff-respondent, died dur¬ 
ing the pendency of the appeal, and the 
appellants’ Counsel says that he put in 
application for the substitution of the 
uamea of her legal represeutatiyes on the 


INATAT HDSSAI^^. 

23rd October, 1920. We do not know 
when this lady died, and the application 
mentioned by the appellants’ learned 
Counsel in hb arguments could not be 
traced on the tile, lie, however, filed in the 
officeon the 25th November, 1926, a docu¬ 
ment which purports to be a duplicate 
copy of the said application dated the 23rd 
October. 1920. This copy is not accom¬ 
panied by any affidavit, and we cannot 
accept it at this stage several years after 
the death of Musanumt Amir Begum. We 
find, however, the name of Inayat Hussain, 
one of the legal representatives of .l/u6’am- 
maf Amir Begum, in the title of the pre¬ 
sent appeal, but as stated above we do not 
know when and under what circumstances 
the name of Inayat Hussain was brought 
upon the record. Under tliese circum¬ 
stances \ye hold that so far as Musajn- 
mat Amir Begum was concerned the 
present appeal abates. The result is that 
the decree of the Court below in favour of 
Musammat Amir Begum in resnect.of 
lG/96 share stands and has become final/ 
Now remains the question as to whether 
or not the present appeal abates against 
Nazir Husain, plaintiff-respondent, having 
regard to the fact that only two out of 
three legal representatives of Ahmad 
Hassan, defendant in the Court below, are 
before the Court as appellants. We have to 
look into the provisions of 0. XXH, r, 3 
of the Civil Procedure Code read with r. 
II of the same Order. Now, when a party 
dies, then, in order that the suit or the 
appeal may proceed it is necessary that his 
legal representatives should be brought 
on the record within the prescribed period 
of limitation. The question is about the 
meaning of the expression ‘legal representa¬ 
tive’, These words mean the representation 
before the Court of the plenary interest of 
the deceased party. Sometimes that in¬ 
terest may be represented by a single in¬ 
dividual, but it may also be represented by 
number of persons as the case may be. But 
there should be a complete representation 
of the interests of the deceased person 
whether through a single individual or 
through a number of persons; so that there 
cannot be a partial representation of that 
intefest. In other words, the expression 
‘legal representative’ means and includes 
one person as well as several persons 
according as they represent the whole in¬ 
terest of the deceased person. This view 

is supported by at least throe reported 
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cases of the Allahabad High Court, naInel5^ 
Ghamandi Lai v Amir Begam (1), Haidar 
Husain v. Abdul Ahad (2) and Fazal 
Muhammad Khan v. Habibullah Khan (3). 
It may also be noted that this view is not 
opposed to the law as laid down in the 
cases of Abdul Rahman v. Shahab-ud din (-1) 
and H<illapragadu v. Lingam Viraragava 
Rao (5). 

In this view of the case we find that the 
full and complete interest of Ahmad 
Hassan deceased was not represented in the 
appeal before the Court in that the name 
of Musammat Saida Begum, his daughter, 
is not included in the array of appellants. 
If she was unwilling to appear as a party 
appellant it was open to the two legal 
representatives, who appear as appellants, 
to implead her as a respondent. This has 
not been done. 

The result is that one of the legal re¬ 
presentatives not having been impleaded 
and the whole interest of Ahmad Hassan 
not having been represented by the two 
appellants before this Court the whole 
appeal abates against Nazir Husain also. 
We accordingly dismiss the appeal with 
costs. 

z. K. Appeal dismissed. 

(1) 16 A. 211; A. W. N. (1894) 22; 8 Ind. Dec. (x. s.) 
136. 

(2) 30 A. 117; 5 A. L. J. 62, A. W. N. (1908) 41; 3 
M. L. T. 207. 

(3) 20 Ind. Cas. 366; 11 A. b. J. 719. 

(4) 55 Ind. Cas. 883; 1 L. 481; 85 P. W. R. 1920. 

(5) 5 Ind. Cas. 514; 7 M. L. T. 43; 20 M. L. J. 
398. 


CALCUTTA HIGH COURT. 

Appeal fkom Appellate Decjkee No. fc84 

OF 1924. 

July 5,1926. 

Present: —Mr. Justice B. B. Ghose 
and Mr. Justice Cammiade. 

BHAGABAN CHANDRA KUNDU - 

Plaintiff—Appellant 

versus 

TARAK CHANDRA BASAK and others— 

Defendants—Respondents. 

UortgagtSvit by mortgagee—Part owner of equity 
of redemption not made party — Sale^ e'ffect of — 
Rights of mortgagee-auction^purch^er and part 
oiuner not impleaded—Mortgagee obtaining possession — 
Ejectment suit, whether lies — Redemption. 

The purchaser of a portion of mortgaged pro¬ 
perty from the mortgagor subsequent to the mort¬ 
gage who was not made a party to a suit on the 
mortgage but who has been ousted from the posses¬ 
sion of the mortgaged property by the purchaser in 
esecution of the mortgage-decree is not entitled to 


recover possession on the basis that the execution 
purchaser is a trespas.ser. [p. 421, col. 1.] _ 

The general principle in such cases is that the 
absent party has a right to redeem and to recover 
possession on redemption of the mortgage but cannot 
sue in ejectment, [p. 421, col. 2.] 

Kalu Sharif v. Abkoy Charan Karmokar (3) and 
Uvies Chintder Sircar v. Zahur Fatima (4), followed. 

Gri.ih Chvndcr Mondul v. Iswar Chunder Rat (1; 
and Habibullah v. Jugdeo Singh (2), not followed. 

Appeal with cross-objection against the 
decree of the Subordinate Judge, Bogra, 
dated the 17th January, 1924, affirming that 
of the Munsif, Third Court, Bogra, dated 
the 22nd June, 1923. . 

Babu Manindra Nath Roy^ for the AppH' 

lant. _ 

Babu Jatindra Nath Sanyaly for the Ke* 


spondents. , 

JUDGMENT.— This is an appeal by 
the plaintiff which arises out of a suB 

by the plaintiff for recovery of possession 

of certain lands. His case shortly 
may besuramedupin this way. In lotJ® 
B, S. defendants Nos. 4 to 8 gave the Ian 
in dispute with other lands in usufructu¬ 
ary mortgage to the plaintiff for 
which was to remain in force till 
of 1322 B. S. In the year 1317 B. S. those 

defendants gave a second mortgage o 
those lands to defendant No. 3 who wa 
their landlord. The mortgagors after tne 
execution of the usufructuary mortgag 
in favour of the plaintiff remained in pos¬ 
session of the property as 

the plaintiff. The mortgagors defaulted jn 

payment of the rent due to the * 

who obtained some rent-decrees as a^^.^ 
them. In the year 1321 B. 5. the plain 
purchased 4f bighas out of the 
lands in satisfaction of his rent-decr 
and for some outstanding $ 

him for the previous period, 
defendant No. 3 brought a suit on 
mortgage but in that suit he did n^ 
the plaintiff as party defendant. Defen 
No. 3 obtained a mortgage-decree ana p 

chased the entire 9 bighas of land 
self in execution of that decree. ^ 

year 1328 the defendants Nos. 1 ^ , 

dispossessed the plaintiff from 
as lessees of defendant No. 3. The p 
iff now seeks to recover 
land on the ground that he was not ^ 
by the mortgage-decree or the sale « 
under and those defendants had n ® ^ 

to dispossess him. In the W 

instance the plaintiff was asked wh 

was willing to redeem the defends * ^ 

He declined to do eo and xt seems 
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in the lower Appellate Court he also per¬ 
sisted in retaining that position. la this 
Court also the learned Vakil for the appel¬ 
lant, who has argued his case very careful¬ 
ly, has informed us that his client is not 
willing to redeem the defendant No. 3. The 
trial Court made a decree which is some¬ 
what difficult to understand. He made a 
decree in favour of the plaintiff directing 
the defendant No, 3 to redeem the plaint¬ 
iff for what is said to be the unexpired 
term of the usufructuary mortgage. From 
that decree the plaintiff appealed and the 
defendants preferred cross-objections. The 
learned Subordinate Judge dismissed the 
appeal of the plaintiff and also the cross¬ 
objections and affirmed the decision of the 
Munsif. The plaintiff appeals to this Court 
and the position taken on his behalf is 
that he was entitled to the present posses¬ 
sion of the property and having been 
wrongfully dispossessed by the principal 
defendants, he was entitled to be put into 
possession. The defendants have also ad¬ 
vanced cross-objections against the decree 
of the Subordinate Judge and their posi¬ 
tion is that the plaintiff had no subsisting 
right to recover possession and his suit 
should be dismissed. 

We have now to consider whether the 
plaintiff, who repudiates his liability to 
redeem the defendants, is entitled to re¬ 
cover possession on the strength of his 
purchase of the equity of redemption in 
a portion of the property in the year 1321 
B.S. The plaintiff denied the validity or 
the bona fides of the mortgage under which 
defendant No. 3 claimed. But it has been 
found by both the Courts below that the 
transaction is valid and binding on the 
parties to it. The question then is whether 
a purchaser of a portion of the mortgag¬ 
ed property from the mortgagor subsequ¬ 
ent to the mortgage, who was not made 
a party to the mortgage-suit but who has 
been ousted from the possession of the 
mortgaged property by the purchaser in 
execution of the mortgage-decree, is entitl¬ 
ed to recover possession on the basis that 
the execution purchaser is a trespasser. 
There has been some divergence of opinion 
in this Court on the question. The con¬ 
tention of the learned V^akil for the appel¬ 
lant finds support in two cases, Grish 
Chunder Mondul v. Iswar Chunder Rai and 
Habibullah v. Jugdeo Singh (2). Those 

(1) 4 0. W. N. 452. 

0 0. L. 609. 


cases, however, are not in accordance with 
the previous decisions of this Court and 
have been doubted subsequently. The 
cases taking the contrary view are numerous 
and many of them are referred to in the 
case of Kalu Sliaidf v. Abhoy Charan 
Karmokar (3) in which the two cases men¬ 
tioned above were not followed. Certain 
other cases have been cited before us on 
behalf of the appellant, but those do not 
directly touch the question as in those 
cases the purchaser in execution of a mort¬ 
gage-decree obtained in the absence of a 
necessary party sued in ejectment the 
absent party who was in possession. It was 
argued that the same reasoning on which 
those cases were decided may be applied 
to the present case. But the position of a 
person in possession whose right to redeem 
is subsisting and unaffected by a decree 
when sued in ejectment as a trespasser by 
a mortgagee or a purchaser in execution of 
an imperfect decree, is not the same as 
that of the plaintiff in this case who sues 
in ejectment. The general principle in 
such cases is that the absent party has a 
right to redeem, and to recover possession 
on redemption of the mortgage, but cannot 
sue in ejectment. The true principle is 
thus stated in Jones on Mortgages, e. 
1395: “When a party in interest other than 
the owner of the equity of redemption is 
not made a party to the bill, the foreclosure 
is not generally for this reason wholly 
void. It is effectual as against those per¬ 
sons interested in the equity who are made 
parties. The sale vests the estate in the 
purchaser subject to redemption by the 
person interested in it who was not made 
a party to the proceedings. His only re¬ 
medy, however, is to redeem. He cannot 
maintain ejectment against the purchaser. 
He cannot have a sale set aside by interven¬ 
ing by petition in the foreclosure suit. His 
only right is the right of redemption.” This 
principle has been followed in various cases, 
and is also supported by the decision of 
the Privy Council in Umes Chunder Sircar 
V. Zahur Fatima (4), where an absent party, 
who was the plaintiff in the suit, was 
given the right to redeem the purchaser 
in execution of a mortgage-decree in which 
the plaintiff was not made a party although 
he had an interest in the equity of redemp¬ 
tion, In our opinion, therefore, the plaint- 

(3) 62 Ind. Cas. 445; 25 0. W. N. 253. 

(4) 17 I. A. 201; 18 C. 161; 5 Sar. P. 0. J. 507: 9 
Ind. pec. (n. i.) 110 (P. 0.). 
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iff is not entitled to get a decree in eject¬ 
ment as against the defendants on the 
basis that he is not bound to redeem the 
mortgage of defendant No. 3. As the 
plaintiff has not asked for redemption and 
in fact he has taken the attitude that he 
is' not bound to redeem the defendant, 
his suit for ejectment must fail. 

With regard to the cross-objection it is 
difficult to understand on what ground the 
defendant No. 3 was asked to redeem the 
plaintiff. The plaintiff's prior mortgage 
expired by efflux of time in the year 1322 
B. S. The plaintiff was only entitled to 
remain in possession of the 4 and -J- highosi 
of the property by virtue of his purchase 
in 1321 B S. of the interest of the mort¬ 
gagor for the rents due to him and after 
1322 B. S. he had no other right in the 
laud. The principal defendants took pos¬ 
session in 1328 B. S. when there was no 
mortgage in favour of the plaintiff which 
was subsisting and which they were bound 
to redeem. The cross-objection must, there¬ 
fore, succeed. 

The result is that the plaintiff’s suit 
must be dismissed with costs in all the 
Courts. 

A. N. A . Appeal dismissed: Cross¬ 
objection allowed. 


LAHORE HIGH COURT. 

FiEsr Civil. Appeal No. 1283 of 1922. 

December 13, 1926. 

Present: —Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Agha Haidar. 
RADHA KISHAN KAUL— Defendant- 

Appellant 

versus 

SHANKAR DAS —Plaintiff—Respondent. 

Contract Act {IX of 1872), 73— Breach of contract 

—Agreement to sell immoveable property —Benami 
traiisaction — Document, formal, to be drawn up, effect 
of — Completed contract—Further negotiations, effect 
of—Hindu Law—Contract to sell by manager — Dam¬ 
ages, liability for — Damages, measure of. 

It is a common practice in thia country that people, 
while paying money from their own pockets, purchase 
property for various reasons, in the names of the 
members of their families. Such transactions are 
well-known as benami transactions and their validity 
is recognized by the Courts. Where, therefore, a 
person enters into an agreement for the purchase of 
immoveable property in the name of his wife, he is 
not debarred from maintaining a suit for specific 
performance of the agreement or for damages for its 
breach by reasons of the fact that the property was 


intended to be conveyed in the name of his wife and 
not of himself, [p. 423, col.l.] 

A contract may be a completed and binding con¬ 
tract although a document in which its terms are to 
be embodied is to be executed and registered later 
on. The real test iu such cases is the intention of 
the parties as to whether or not there is to be no 
binding contract till the document is executed or 
whether the document is merely to commemorate in 
the manner required by law the terms of a bargain 
already completed [p. 423,001. 2.] , 

Where during the course of a correspondence 
passes between the parties a certain stage is reached 
when they are ad idem, there is a completed contract 
between them and the mere fact that there are sub¬ 
sequent negotiations between them cannot he , 
upon to defeat a claim for specific performance base 
upon the completed contract. In other words, uhen 
once it is shown that there is a completed ^ntrac , 
it is impossible that further negotiations between 
th« parties can, without the consent of both, get ria 
of what may be called the crystallised 
ready arrived at and contained in the letters uni. 

have passed between the parties, [p. 421, col. l.J 
A manager of a joint Hindu family who has 
to sell immoveable property belonging to ^i. 

the other members of the famil}' is personally ha 
under s. 73 of the Contract Act, for 4amag®s 
failure to perform the contract, when it is foiin ^ 
the contract is not binding upon the other mem 
of the family, [p. 424, col. 2. | of 

The measure of damages in a ^nse ® 
a contract to sell immoveable property is the dm . 
between the price agreed upon between me P , 
and the price at which tlie defendant * :* to 

the property to a third person instead of selling 

the plaintiff' [p. 425, col. }.] t^. 

First appeal from the decree of the o 
ordinate Judge, First Class, Amn s > 

dated the 1st March, 1922. xr- 

PanditiSAeoNarai?!, R. B., and^Ir.Ki'S 

Dial^ for the Appellart. ,. j 

Lala Badri Das, R. B. and Messrs. 

Ram Khanna and Jamna Das, for ^ 
Gobind Ram, for the Respondent. 

JUDGMENT.— This appeal arises out 

of a suit brought by the ^5®^-sil¬ 

ent for damages for the breach of » 
tract to sell a certain l^^use situa 
Amritsar. The plaintiff came - .tg 

on the allegation that, as a result o 

correspondence that passed 
19th July, 1916, and the 23rd 
1917, between the parties, the def 
had agreed to sell his house -^5^ mi 
to the plaintiff for a sum -on- 

that in violation of the terms of tn 
tract, the defendant eventually .ug 

sell the house to one Gokal ate- 

4th March, 1917, for Rs. 15,500 and ^ 

ly on the aist March, executed an^ 

registered a sale-deed in 9^^* that 
favour. The plaintiff, therefore, P^ ^ joi- 

a decree may be passed ^ntxact 

damases for the breach of the 
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for a gum of Rs, 6,500 baiag the differeno.e 
between the price at which the defendaut 
had agreed to sell the house to him and 
the price for which he ultimately sold the 
house to Gokal Chand. The defendant 
pleaded that the plaintiff had no right to 
bring the suit inasmuch as the sale had 
been negotiated by him for and on behalf 
of his wife. It was further pleaded that 
there was no completed agreement between 
the parties which could give rise to a suit 
for breach of contract, and finally that 
even if there was a completed contract it 
was broken by the plaintiff himself and 
not by the defendant. The learned Judge 
of the Court below decreed the plaintiffs 
suit in full, holding that the defendant 
had agreed to sell the house to the plaint¬ 
iff and that there was a completed contract 
which is contained in P-4, dated the 11th 
December, 1916, and that it was the defend¬ 
ant who had been guilty of breach of con¬ 
tract. He also refers to P-5 and P-6 as 
further showing that the contract between 
the parties was complete. 

The defendant has come up in appeal 
and his learned Counsel argued his case 
at a very considerable length. He repeat¬ 
ed the plea which had been raised on be¬ 
half of the defendant in the Court below 
that the plaintiff was not competent to 
bring the suit inasmuch as the real agree¬ 
ment, if any, was between the plaintiff’s 
wife and the defendant. There is no force 
in this argument. It is a common practice 
in this country that people, while paying 
money from their own pockets, purchase 
property for various reasons in the name 
of the members of their families. Such* 
transactions are well-known as benami 
transactions and their validity has been 
recognised by the highest Courts of Justice. 

The learned Counsel for the appellant 
has strongly argued that the letter P-4 
dated the 11th December, liJlG, could not 
be treated as the acceptance by the defend¬ 
ant of the plaintiff’s offer, in that this 
letter itself mentions that the defendant 
will have to consult the other members of 
his family in order to obtain their consent 
and that, furthermore, there is a reference 
to a draft of the sale-deed which was to 
be prepared later on by a certain Vakil of 
Amritsar and that the document was to be 
registered at a later date It is also argu¬ 
ed that the plaintiff in a subsequent letter 
and draft which accompanied it referred 
to oertain indemnity olauses which he 


wished to incorporate into the sale-deed 
and that there was also a certain dispute as 
to who shall pay the costs of the stamp, 
etc. Now, as regards the argument that 
the consent of the other members of the 
defendant s family had not been obtained 
and that, therefore, there was no contract, 
we may point out that throughout the 
correspondence which passed between the 
parties the defendant never mentioned 
that any member of his family had any 
objection to the sale. As to the argument 
that the document had to be executed and 
registered at a subsequent date and that 
before this there was no binding contract 
we have the authority of Bijoija Kanta 
I^hiry Chowdhury v. Kailash Chandra 
Bhowmik (1) which lays down that the real 
test in such cases is the inteution of the 
parties as to whether or not there is to be no 
binding contract till the document is exe¬ 
cuted or whether the document is merely to 
commemorate in the manner required by law 
the terms of a bargain already completed. 
A contract may be a completed and binding 
contract although a document in which its 
terms are to be embodied is to be execut¬ 
ed and registered later on. On a perusal 
of the record we do not find any such 
intention on the part of the parties that the 
completion of the contract depended 
upon the execution and registration of the 
sale-deed at a subsequent date. There if, 
therefore, no force in this contention. 

But a more serious contention which 
was raised on behalf of the appellant was 
that the correspondence as a whole should 
be considered and that if, in spite of the fact 
that there were certain letters which can 
be pointed out as the repositories of the 
contract, there were subsequent communi¬ 
cations which passed between the parties 
about other matters connected with it, the 
contract cannot be taken to have become 
a completed contract. There are observa¬ 
tions in three English cases: Hussey v. Home 
Payne (2), Bristol AeratedBread Co. v Maggs 
(3j and Rummens v. Robins which seeni to 
support the contention of the appellant to 
a certain extent. The case reported in 
Bristol Aerated Bread Co. v. Maggs (3) 

explains the law as laid down in v 

(1) 52 Ind. Cas. 575; 46 C. 771; 23 C. W. N. 5G3 

(2) (1879) 4 A. C. 311; 48 L. J. Ch. 846; 41 L T J- 

27\V. U. 585. ii-i.J. 


(3) (1890) 14 Ch. D. 616; 59 h. J.Ch. 472- 62 L T 
416; 38 \y.H. 393. 

(4) (1865) 3 De G. J. S. 88; 14 L. T. 717; IX Jur* 
(N, •.) 031; 13 W. R. 979; 40 IS, R. 571. 
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Horne Payne (2). It says that although 
two letters standing alone might be evi¬ 
dence of a sufficient contract, yet a negotia¬ 
tion for an important term of purchase and 

sale carried on afterwards is enough to 
show that the contract was not coinplete, 
and that the parties were really in the 
stage of negotiations. But we find that in 
Bellamy v. Dehenham (5) North, J., has 
adversely criticised the law as laid down in 
these earlier cases. The learned Judge 
considers that Hussey v. Horne Payne (2) 
and Bristol Aerated Bread Co. v. Maggs 
(3) went too far. He held that when dur¬ 
ing the course of correspondence which 
passed between the parties a certain stage 
was reached when they were ad idem there 
was a completed contract between them 
and the mere fact of there being subsequent 
negotiations cannot be relied upon to defeat 
the claim for specific performance. In 
other words, “when once it is shown that 
there is a completed contract it is impos¬ 
sible that further negotiations between the 
parties can, without the consent of both, get 
rid of what may be called the crystallised 
contract already arrived at and contained 
in the letters." It may be noted here that 
this case went up in appeal and the judg¬ 
ment of North, J., was affirmed although on 
a different point. But a case came up be¬ 
fore the Court of Appeal, Peri'y y. Su ffields 
(6). In this case which was an appeal from 
the judgment of Sargant, J., their Lordships 
of the Court of Appeal accepted and approv¬ 
ed of the statement of law enunciated by 
North, J., and they also agreed with him 
in his criticism of the two earlier cases, 
Hussey v. Horne Payne ^2) and Bristol 
Aerated Bread Co. v. Maggs (3). Their 
Lordships held that when once it is 
shown that there is a completed contract 
further negotiations between the parties 
cannot, without the consent of the both, get 
rid of the contract already completed. Sub¬ 
sequent negotiations first commenced on 
new points after a completed contract had 
been arrived at and signed cannot be 
regarded as constituting part of the negotia¬ 
tions going on at the time when it was 
signed. 

Applying the principle thus laid down by 
these later authorities we hold that there 
was a completed contract in the letter P-4 and 

(5) (1890) 45 Oh D. 481 at p. 488; 60 L. J. Ch. 166; 
63 L. T. 220; 39 W. R. 257. 

(6) (1916) 2 Oh. 187; 85 L. J. Ch. 460; 115 L. T; 4; 
•0 S. >. 494. 


subsequently repeated in P-5 and P-6. The 
fact that the defendant wanted to graft some 
other terms upon the original contract in 
order to secure his position would not have 
the effect of wiping out the contract itself. 
We also find that the defendant did not in 
so many words decline to accept these 
terms which were subsequently sought to 
be introduced by the plaintiff and, further¬ 
more, that the plaintiff himself abandoned 
these terms and did not insist upon them. 

A further argument was also put forward 
that the plaintiff was guilty of breach in 
that he was not in a position to perform 
his part of the contract and had not ready 
money to pay the price. There is no force 
in this argument. We have the evidence 
on behalf of the plaintiff that in order to 
pay the price of the sale of the house m 
dispute the plaintiff had shown his earnest¬ 
ness by selling some of his own property 
and depositing the proceeds in a Bank in 
his floating account, so that the plaintiff 
had done all that he was expected to do 
in order to show his readiness to carry out 
on his part the terms of the contract. 

It was argued on behalf of the defend¬ 
ant-appellant that there was other members 

of the joint family interested in this pro¬ 
perty and, therefore, the plaintiff could not 
ask the defendant totransferthehouse 
and as the defendant could not convey to 
house to the plaintiff so the plaintiff canno^ 
maintain this suit for damages. This 
ment has no force. It was the plaintiff’s 1°?^ 
out if he was prepared to be satisfied wiin 
what may be characterised as a defective tiU^ 
The sale-deed had to be completed according 
to the terms of the contract by the defenu- 
ant and it was not open to the defendan 
to commit the breach on the pretext tfca 
there were other persons interested in i • 
We have the authority of the Full Bene 
of the Madras High Court in Adikesava 
Naidu V. Gurunaih Chetti (7) that j 

of a joint Hindu family who had agre 
to sell immoveable property 
himself and the minor members of 

family was personally liable under s. 

the Indian Contract Act for damages 
failure to perform the contract when it 
found that it was not binding on the 
In this view the defendant cannot * 

seek the protection of the Hindu 
ing to co-parcenary body in order to ae 

the plaintiff's claim. 

(7) 39 Ind. Caa. 358; 40 M. 338; 32 M. h. ^ 

(1917) U. W. N. 171; 5 L. VV. 425; 22 M. L. T. W 
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We may here point out that, as a matter 
offset, in the sale-deed actually executed 
by the defendant in favour of Gokal Chand 
on the 2l8t March, 1917, the solitary name 
of Pandit Radha Kishan Kaul, defendant, 
appears as the vendor. This is borne out 
by the evidence of Gokal Chand himself, the 
purchaser from the defendant. 

Some argument was addressed to us assail¬ 
ing the principle on which the Court 
below assessed damages. We think that 
the principle laid down in Nabin Chan¬ 
dra Saha Pramanik v. Krishna Baroni 
Dassee (8) and several other cases is perfectly 
correct and the measure of damages in a 
case like the present is the difference be¬ 
tween the price Rs. 9,000 agreed upon between 
the parties (vide P-4) and the price at which 
the defendant actually sold the house to 
Gokal Chand on the 21st March, 1917. On 
a perusal of the whole record we have come 
to the conclusion that it was the defendant 
who was guilty of the breach of contract. He 
received the offer of a larger sum of money 
from Gokal Chand and succumbed to the 
temptation with the result that he broke 
his contract with the plaintiff. 

We, therefore, aflSrm the decree of the 
Court below and dismiss the defendant’s 
appeal with costs. 

2 . K. Appeal dismissed. 

(8) 9 Ind. Cas. 525; 38 C. 458; 15 C. W. N. 420. 


OUDH CHIEF COURT. 

First Civil Miscellaneous Appeal 

No. 76 OF 1925. 

AND 

Civil Revision No 19 of 1926. 

April 30, 1926. 

P?’csc7it.‘—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Raza 
MUHAMMAD HADI and others— 

Plaintiffs—Appellants 

versus 

SADIQ HUSAIN and another—Defendants 

—Respondents. 

Civil Procedure Code {Act V of 1908), 0. XLII, r. 
^ — Heview—Admission of review on particular ground 
—Decision on other grounds, legality of. 

Kven though a Court determining a review is not 
necessarily confined to the grounds upon which the 
review is granted, yet, where a review is granted upon 

it cannot be argued and decided upon 
a totally distinct and unconnected ground in a case 
wnere the actual officer who hears the review would 


V, SALIQ HUSAIN. 425 

have no authority to admit the review upon the 
latter ground, [p. 426, col. 1.] 

Appeal against an order of the Second 
Additional Subordinate Judge, Lucknow, 
dated the 15th September, 1925. 

Messrs. AH Zaheer and Wasi Hasan, for 
the Appellants. 

Mr. Harkaran Nath Misra, for the Res¬ 
pondents. 

JUDGMENT. —The circumstances out 
of^ which this appeal and revision have 
arisen are these. A suit was instituted 
before the Muosif which was dismissed. 
It was appealed to Mr. Saiyed Ali Hamid 
who decreed the appeal on the 30th April, 
1925. He gave a declaratory relief for the 
whole claim. The grant of the whole 
amount claimed was clearly a clerical error, 
for upon the showing of the appellants 
themselves they -were not entitled to more 
than 19-25ths. On the 9th May, 1925, the 
defendant Sadiq Husain filed an applica¬ 
tion for a review clearly stating in that 
application that he wished this clerical 
error corrected, and Mr. Saiyed Ali Hamid 
ordered notice to issue under the provisions 
of 0. XLVII, r. 4 (2), of the Code of Civil 
Procedure. Now, it is clear upon the 
grounds taken in the application of the 

9th May, 1925, that Mr. Saiyed Ali Hamid 

was only asked to review his order on the 
ground of there being a clerical error and 
he issued notice to show cause why the 
review should not be granted on thi's 
ground alone. There was no suggestion 
made in the original application of any 
desire to obtain a revie^v on the merits. 
Mr. Saiyed Ali Hamid was then transferred! 
If he had not already issued notice fiis 
successor could have issued notice on the 
ground of the existence of a clerical error, 
but his successor was not authorised to 
admit an application for review upon tfie 
merits. After Mr. Saiyed Ali Hamid had 
left, a second application was put in on 
the 14th May, 1925, in which Sadiq Husain 
endeavoured to challenge the order on the 
merits. It is to be noted that Mr. Saiyed 
Ali Hamid had decided the appeal op a 
question of fact and that thus no second 
appeal lay. If Sadiq Husain was permitted 
to get a re hearing on a question of fact 
he had an opportunity of getting Mr. 
Saiyed Ali Hamid’s decision reversed with 
the additional advantage that, as the ques¬ 
tion was question of fact, no second appeal 

could lie. The learned Subordinate Judge 

who has tried the appeal considered him- 
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S 3 lf justified in re-trying the case upon the 
merits and arrived at a different conclu¬ 
sion from the conclusion arrived at by 
Mr. Saiyed Ali Hamid. We are of opinion 
that he had no justification in going into 
the question on the merits in the peculiar 
circumstances of the case. There, no doubt, 
is authority for the proposition that a Couit 
determining a review is not necessarily con¬ 
fined to the grounds upon which the review 
is being granted. It is only reasonable 
that considerable latitude should be al¬ 
lowed in the matter, but where, as here, 
a review is granted upon one ground, and 
then has been argued upon a totally dis¬ 
tinct and unconnected ground, in a case 
where the actual officer, who heard the 
review, would not have authority to admit 
the review upon the ground upon which 
it was argued and decided, we consider 
that the course adopted cannot be support¬ 
ed. And, we go further and considerthat 
the learned Subordinate Judge who decid¬ 
ed the review acted without jurisdiction 
in the matter, and that he had no juris¬ 
diction to determine the case in the way in 
which he determined it. In our opinion 
no miscellaneous appeal lies and we dismiss 
Miscellaneous Appeal No. 76 of ly25, but 
we consider that we are justified in taking 
action under our revisional power, and 
in Civil Revision No. 19 of 1926 we alter 
the decree so as to make it a declaration 
in respect of 19-25ths of the property in 
other words, we allow the grounds which 
were taken in the application for review 
of the 9th May, l9i^5. In view of the 
circumstances of the case we direct Sadiq 
Husain to pay his own costs and those of 
the other side both in the proceedings of 
this Court and the proceedings of the Court 
of the Subordinate Judge. 

A. N. A. Appeal dismissed; 

Revision accepted. 

I-AHORE HIGH COURT. 

1* Civil Appeal No. lt)19 of 19.;6. 

^ November 1,1926. 

Present: —Mr. Justice Addison. 

Lala ISHAR DAS— Plaintiff— 

Appellant 

versus 

MUNICIPAL COMMITTEE NOTIFIED 

AREA— Defendant—Respondent. 

Punjab Municipal Act (III of — 

Punjab Government Notification No. 27000 of 102J — i m- 
positionof taxes described in $. 6J (3)~~ Sanction of 
Qovemor-Gentral in Council, necessity of — Presump¬ 
tion undiTt, (9)f whether applies to Notified Areas. 


Sanction of the Governor-General in Council is aa 
indispensable preliminary condition for the imposi*' 
lion of taxes described in s. 01 (3^ of the Punjab 
Municipal Act. [p. 426, col. 2.] 

Notified Area Committee, Una v. Amar Singh (Ijt 
followed. . / 

The provision contained in s. 62 (9) of the Punjab 
Municipal Act to the elYect that a notification of the 
imposition of tax under the Act shall be conclusive 
evidence that the tax has been irfiposed does not ap* 
ply to the notiiied areas in view of the e.xpre98 pro¬ 
vision in the Punjab Government Notification ho* 
275)99 of 1922 extending only sub-ss. (1) to (4) of s. W 
to such areas, [p. 427, col. 1.] • • f 

Appeal from the decree of the District 
Judge, Hoshiarpur, dated the 23rd Decem¬ 
ber, 1925. 

Mr. M. L. Pu7'i, for the Appellant. 

Mr. J. N. Aggarrval, for the Respondent. 
JUDGMENT,— By Notification 
No. 11419 datedjthe2Sth April, l 919 ,thePun* 
jab Government imposed a tax on residence 
within the notified area of Garhdewala in 
the HoshiarpurDistrict under the provision 
of s. 242 (i) (a) of the Punjab Municjpa 
Act. The plaintiff, who is a resident 
of the notified area, brought a 
injunction restraining the notified ar 
from realising the tax from him as it ^ 
illegal and he also claimed the . 

a mare which had been attached 
order to satisfy the demand of the \ • 
ed area. The two Courts below have ne 
that the plaintiff was not 
question the legality of the 
missed his suit. Against these decisi 
this second appeal has been preferred. 

Under s. (1) (a) the Local Oovern 

ment has po wer to impose, in 
area, any tax whicn could be imposed ti 
by the Oonimiltee if the notified area ' 
a Municipality, subject to a ch 

has, however, been held by a all ^ 
of this Court in Notified Area J 

Una V. Amar Singh (1) that P^ 242 

conferred on a Local Government by * j 
of the Punjab Municipal 
to notified areas, are limited to 
tion of taxes described in s. fil of 

Punjab Municipal Act. The s^ncti 
the Governor-General in Council is 

dispensable preliminary condition ^ jy* 

imposition of taxes described in s, o t v 
The Act has been amended and s. 
now corresponds to s. 61 (3). R 
ted that the tax, imposed by or 

tion referred to, falls within s. oX ( / 

(3) of the Act and that the 

the Governor General in Council ^ 

(I; 75 lad. Gas. 903; 4 Lih. 412; A. I. B- 

361. 
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sary and that this sanction was not obtain¬ 
ed pn??ia facie, therefore, the tex is illegal. 

Further, under s. 242 (i) (/) of the Act 
tne Local Government may extend to any 
notified area the provisions of any section 
of this Act subject to such restrictions 
and modifications, if any, as the Local 
Government may think fit. Now, by Noti¬ 
fication No. 27tj09, dated the 11th Novem¬ 
ber, ly22, the Punjab Government extended 
8. 62 (1) to (4) to all notified areas in the 
Punjab. It did not, however, extend s. 62 
(G) to (9). The lower Appellate Court held 
that s. 62 t9) niust have been extended 
by implication, but I am unable to agree 
to this contention. When certain sub-sec¬ 
tions are explicitly extended, it must be 
held that the other sub-sections were not 
intended to be extended. Sub-s. (9) of 
8- 62, therefore, which is to the effect that 
a notification of the imposition of a tax 
under this Act shall be conclusive evi¬ 
dence that the tax has been imposed in 
accordance with the provisions of the Act 
cannot be held to have been extended to 
this notified area. On the contrary, it 
must be held that its application was not 

extended. 

There is another consideration. Sec¬ 
tion 242 gives the Local Government power 
to impose in any notified area any tax 
which a Municipal Committee could have 
imposed. But nowhere in the Act it is 
said that a notification to this effect must 
issue. For example, the wording of s. 244 
18 noteworthy in this connection. The Local 
Government seems to have power to 
impose the tax without a notification. 
Now, therefore, can it be said that a notifica¬ 
tion which does not seem to be necessary 
under the Act, shall be conclusive evi¬ 
dence that the tax was imposed in occord- 
ance with the provisions of the Act ? The 
case is in fact on all fours with Notified 
Area Committee, Una v. Amar Singh (1) 
and no question of s. 62 (9) comes in. 

I must accept the appeal and grant the 
plaintiff an injunction restraining the notifi¬ 
ed area from collecting any tax from him 
under the notification in question and also 
ordering the notified area to release his 
attached mare. I understand that there 
18 now a new notification imposing the tax 
afresh. The decree will not apply to it. 

It 18 clear that the notified area is not to 
olame but the Punjab Government In 
jCee circumstances I only allow the appel¬ 
lant bis coats here end in the lower AppeL 


late Court. Parties will bear their own 
costs in the trial Court. 

A. N. A. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 120 

OF 1925. 

December 2, 1926. 

Present:-~MT. Justice Mukerji and 
Mr. Justice Graham. 

KHETRA MOHAN SAHA 8ARDAR 

AND OTHERS—First & Second Party 
Defendants—Appellants 

versus 

AKHIL CHANDRA DAS BHOWMIK 

anu othebs—Plaintiffs—Respondents 

Bengal Tenancy Act (VIII of 1SS5), s. 11,9-Civil 

Procedure Code (Act V of W0S).s. 1 ]-Landlord and 

tenant-Rent clamed by third party-Deposit in Court 
—bmt clmming rent-Title, question of, decision of - 

JUClICAttl. 

Siib-s. (3} of s. HE) of the Bengal Tenancy Act con¬ 
templates a suit which culminates not in a decree 
but an order of a limited kind, an order restraining 
payment out of the money deposited under sub-s ( 1 ) 
of the section. It is, therefore, an order not finally 
decisive of the substantive rights of the parties bu’t 
providing a machinery for the ourpose of carrying 
out the scheme whereby it is sought to relieve a ten¬ 
ant from harassment, [p. 428, col. 1.] 

Where in such a suit the Court incidentally goes 
into tlie question of title as regards the land tlie 
rent of which is in dispute, any finding of this kind 
will not operate as res judicata on the question of 
title between the parties in any subsequent litica- 
tion, [p. 428, col. 2; p. 429, col. 1.] ^ 

Appeal against decree of the Officiat¬ 
ing Subordinate Judge, First Court 
Tipperah, dated the 20th of May, 1924’ 
affirming that of the Munaif, Second Court 
at Comilla, dated the 19th of April, 1923 

Babu Chandra Sekhar Sen, for the Ap¬ 
pellant. ^ 

JUDGMENT. 

Mukerji, J.— The first party defend¬ 
ants are the appellants in this appeal. 

The appeal arises out of a suit which 
purports to have been instituted as one 
under s. 149, sub-s. (3) of the Bengal 
I’enaucy Act. A suit was instituted by the 
appellants, the first party defendants, against 
the second party defendants for recovery of 
anears of rent. The latter denied relation¬ 
ship of landlord and tenant in that suit 
and contended that the money payable by 
them was payable not to the first party de¬ 
fendants but to a third party, namelv the 
plaintiffs, and they deposited the money 
under the provision of s* 149, sub-s. (1) ^ 
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the Bengal Tenancy Act. Notice of such 
deposit was served upon the plaintiffs and 
the latter then instituted the-present suit 
out of which this appeal has arisen. 

The suit has been decreed by both the 
Courts below and the substantial ground 
upon which the decisions of the said Courts 
have been challenged before us is that if 
the suit be treated as one under s. 149. sub- 
8. (3) of the Bengal Tenancy Act the reliefs 
asked for in the plaint in the suit as well 
as those granted by the Courts below to the 
plaintiffs therein go far beyond the scope 
of the said suit and if the suit is treated as 
one for declaration of title to land then 
the subject-matter of the suit exceeds the 
pecuniary jurisdiction of the Court by which 
it was tried. The suit is under s. 14y, sub-s. 
(3) of the Bengal Tenancy Act and the 
circumstances under which the suit was 
instituted are also circumstances which are 
contemplated as being requisite for a suit 
instituted under that sub-section. The 
reliefs sought for in the plaint were, a 
declaration of title to R3.281-0 which was 
in deposit in Court in favour of the plaint¬ 
iffs, a declaration that the first party de¬ 
fendants were not entitled to the said 
amount, an order that the said amount 
should not be paid out to the first party de¬ 
fendants and a direction that if the first 
party defendants had withdrawn the said 
amount then a decree might be passed in 
favour of the plaintiffs for recovery of the 
same from them. The reliefs that were 
granted by the Court of first instance and 
were confirmed by the lower^ Appellate 
Court are substantially those that were 
claimed in the suit. Having regard to the 
prayers in the plaint and the decree that 
has been passed in favour of the plaintiffs 
it is quite clear that the reliefs go far 
beyond the scope of a suit which legiti¬ 
mately falls within the purview of sub s. (3) 
of 8.149 of the Bengal Tenancy Act. As has 
been pointed out by this Court in the case 
of Tirthahasi Singh Rai v. Furna Chandra 
Nag (1). Sub-8. (3) contemplates a suit 
which culminates not in a decree but in an 
order of a limited kind, an order restrain¬ 
ing payment out of the money and it is, 
therefore, an order not finally decisive of 
the substantial rights of the parties but 
providing a machinery for the purpose of 
carrying out the scheme whereby it is 
sought to relieve a tenant from harassment, 
fl) 14 Ind. Oas. 230; 16 G. W. N. 558; 15 O. L. J. 

mi 


The Courts below have proceeded on the 
view that the suit was one which fell legi' 
timately within the purview of this sub- 
section. The appellants, in my opinion, 
are perfectly right in the contention which 
they put forward that the view which the 
Courts below have taken of this matter is 
erroneous. The question then is whether 
we should set aside the decree which has 
been passed in this suit and order a fresh 
trial thereof. From a perusal of the allega- 
tious contained in the plaint, the prayers 
which the plaintiffs sought for therein and 
the reliefs that have been granted to them 
it is clear to my mind that the suit may 
very well be regarded as one for declaration 
of title to Rs. 28-1-0 and for certain con¬ 
sequential reliefs. It does not necessarily 
mean that the suit was for declaration oi 
title to the land in respect of which tbe 
money was deposited in Court. If it was a 
suit for declaration of title to the |an 
itself it would certainly not have been 
within the jurisdiction of the Court i 
which it was instituted. But if. as I ha 
said, the suit is regarded as one for 
tion of title to the money and for cons 
quential reliefs, and, in my opinion, it Bpay 
be properly regarded as such, the . 
which the plaintiffs have obtained therei 
are pertinent to the allegations that wer 
made in the suit. There was no want 
jurisdiction in the Courts, as far aslna 
been able to see, in having treated tn 
suit as one of the nature referred to abo 
and the decree passed therein need no > 


therefore, be touched. ^ 

An objection has been raised on ben 
of the appellants to the effect that if i 
regarded as a suit for declaration 
to the money the observations and nn 
ings at which the Courts 
rived may in any future proceeding ^ , 

may arise between the parties 
as having finally determined the - 

of title to the land as between 
This objection is a grave one and ne 
serious consideration. I have, 
carefully examined the findings at 
the learned Subordinate Judge ^ 
ed and I am clearly of opinion i-. 
though the learned Subordinate J » 
incidentally went into the question ol 
as regards the land he has made it - 

in his judgment that he was not deci g 

any question of titie to the Gaffes 

he has expressly stated in several pas 5 

ia his judgment that the suit wsa 
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for declaration of title to the land and 
towards the end of his judgment he has 
also said that the declaration with regard 
to the money was made by him on a de¬ 
termination of the question as to who was 
in possession of the land by receiving rent 
from the second party defendants. The 
findings and observations in the judgment 
of the learned Subordinate Judge, there¬ 
fore, cannot by any stretch of imagination 
operate as res judicata on the question of 
title as between the parties in any future 
litigation. 

The appeal, therefore, in my opinion, 
fails and must be dismissed. There is no 
appearance on behalf of the respondents 
and there will be no order as to costs. 

Graham, J.— I agree. 

z. K. Appeal dismissed. 


OUDH CHIEF COURT. 

Review Application No. 5 of 1926. 

March 17, 1926. 

Present: —Mr. Justice Misra. 

8 HYAM LAL— Applicant 

versus 

OHANDRIKA DAT RAM PANDEY 

AND ANOTHER—Opposite Party. 

^Civil Procedure Code (Act V of lOOS), s. 115, 0. 
XLVII, r. I — Arbitration pending suit — Award — 
Order setting aside award — Revision — Review — Pre¬ 
liminary objection not raised before hearing, whether 
can be heard in review. 

An order setting aside an award of an arbitrator 
in a reference pending a suit is a iinal order so far 
as the parties are concerned even though the case 
has not been linally decided and can, therefore, be 
revised under s. 115 of the Civil Procedure Code. [p. 
'429. col. 2.] 

Riasat AH v. Rac Rajeshar Bali (1) and Allahabad 
Bank v. Muhammad Raza Khan (2), followed. 

Rudra Prasad Pande r. Mathura Prasad Pande (3), 
not followed. 

A preliminary objection as to the maintainability 
of a revision petition should be raised before the 
commencement of the hearing of the petition, and 
if no such objection is raised at that time it cannot 
be heard in an application for review of the order 
in revision, [p. 430, col. 1.] 

Application for review against an order 
of Mr. Justice Ashworth, in Civil Revision 
No. 15 of 1926, dated the 18fch February, 
1926, and printed as 94 Ind. Cas. 162. 

Mr. L. S. Misra, for the Applicant. 

JUDGMENT.— This is an application 
for review of a judgment of Mr. Justice 
Ashworth, a Judge of this Court, passed on 
^■hft 18th of February 1926*. Aauit, which 

•See 84 Ind. Oas. 162-l.ii’d.j ' ^ 


was pendiog in the Court of the Munsif oi 
Gondaon the Small Cause Court side, 
was referred by the parties to arbitia- 
tion. The arbitrator, who was a Pleader 
of the Court, decided the case in 
favour of^ the plaintiffs. Objection was 
taken against, his award on the ground 
that it was vitiated by legal misconduct on 
the part of the arbitrator. The learned 
Munsif allowed this objection and set aside 
the award on the ground of legal miscon¬ 
duct and directed that the trial of the suit 
should proceed in the ordinary course. 

An application for revision against the 
order of the Munsif, setting aside the arbi¬ 
tration-award, was lodged in this Court and 
it came up forbearing before Mr Justice 
Ashworth, a Judge of this Court. He heard 
the parties and ultimately came to the con¬ 
clusion that the arbitrator's award was not 
in any way vitiated by legal misconduct 
on his part. He, therefore, allowed the ap¬ 
plication in revision, directing the Munsif 
to treat the award delivered by the arbi¬ 
trator appointed in the case as an effective 
award. 

The present application for review has 
been filed against the judgment of Mr. 
Justice Ashworth. In support of the pre¬ 
sent application it has been urged by the 
learned Counsel for the applicant that this 
Court had no jurisdiction to hear an appli¬ 
cation for revision against an order which 
was passed before the case had been final¬ 
ly decided. The application for revision, it 
was contended, did not lie either under 
8. 115 of the Code of Civil Procedure or 
under s. 25 of the Provincial Small Cause 
Courts Act (IX of 1887). 

In my opinion the application for review 
must fail for the following reasons:— 

Firstly, that the order of the learned 
Munsif, so far as it superseded the arbitra¬ 
tion was a final order so far as the parties 

to the case are concerned. Such an order 
has been considered by the late Court of 
the J udicial Commissioner of Oudh as “a 
case decided by a Court." Vide the deci¬ 
sion of Chamier, J. C., and Evans, A. J C in 
Riasat Ah v. Rae Rajeshar Bali (1), and the 
decision of Lindsay, J. C., and Stuart, A. J. 
C., in Allahabad Bank v. Muhammad Raza 
Khan (2). So far as 1 am aware this has 
been the law consistently followed in the 
Province of Oudh. My attention was drawn 

to a recent decision of the Allahabad High 

(1) 6 Ind. Cas. 977; 13 0. C. 109. 

(2j 16 Ind. Cas. 592; 15 0. 0. 304 
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Court reported in Rudra Prasad Pande v. 
Mathura Prasad Pande (3). With great 
respect for the learned Judges who decided 
the case I must say that I am not prepared 
to follow that decision and to set aside the 
law which has been consistently followed 
in this Province for a number of years. The 
case was, therefore, rightly taken up by Mr. 
Justice Ashworth in revision against the 
order complained of, and 1 am not prepared 
to admit this application for review on the 
ground that a view different from that 
taken in this Court and which has prevailed 
here for a number of years, has been taken 
in the Allahabad High Court. 

Secondly, I am not inclined to admit this 
application on the ground that this point 
w'as never taken before the learned Judge 
who heard the application for revision. It 
was the bounden duty of the Counsel, who 
appeared on behalf of the respondent in 
this Court, to have put forward such an 
objection in the form of a preliminary ob¬ 
jection before the commencement of the 
hearing of the application in revision. If no 
such objection was raised at that time it 
cannot be heard now in an application for 
review against that order. I should like to 
state clearly that it is most unfair to the 
Judges of the Court to file application for 
review against their judgments on grounds 
not raised before them at the time of the 
hearing. Such a course cannot obviously be 
permitted. 

I reject this application. 

A. N. A. Application rejected. 

(3) 89 Ind. Cas. 173; 47 A. 916; 23 A. L. J. 656; 
A. I. R. 1925 All. 566; L. K. 6 A. 459 Civ. j 




BOMBAY HIGH COURT. 
FULL BENCH. 


Second Civil Appeal No. 884 of 1925. 

August 16, 1926. 

Present: —Justice Sir Lallubhai 
Shah, Kt., Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 


SHANKAR BAJI JOSHl— Defendant- 


Appellant 


ver^s 

KASHINATH GANESH PURANIK— 
Plaintiff—Respondent. 

Hindu Law — Inheritance—Uncles of the whole blood, 
whether exclude uncles of the half blood. 

The distinction between the whole blood and the 
half blood observed in the case of brothers and their 
sons according to the Hindu Law does not, under the 
>litahshara Law as administered'in the Bombay Pre¬ 


sidency, extend to the uncles of the deceased, that is, 
the sons of his grandfather. Paternal uncles of the 
wiiolc blood do not, therefore, exclude paternal uncles 
of the half blood in the Bombay Presidency, [p.435, 
col. 2; p. 437, col. 2.] 

Tlie decision in Vithalrao r. Ramrao isuot over¬ 
ruled by the ruling of the Privy Council in Gaiiga 
Sakai V. Kesri, [p. 432, col. 2.] 

Vithalrao w Ramrao (1), followed, 

Samat v. Amra (1), explained. 

Second appeal from the decision of the 
District Judge, Ratnagiri, in AppealNo. 172 
of 1924, confirming that of the First Class 
Subordinate Judge, Ratnagiri, in Suit 
No. 165 of 1923- 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Shah and Fawcett, J J.—{August o, 
1020). —In this second appeal it is conceded 
by the learned Pleader for the appellant 
that thei’e is no sustainable point of limit' 
ation. He rightly confines his contention to 
the question whether the plaintiffs who 
represent the interests of the uncles of half- 
blood of the deceased Vithalrao can inherit 
the property along with the uncles of whole 
blood. 

Both the lower Courts have decreed the 
plaintiffs’claim following the decision m 
Vithalrao v. Ramrao (1). After a careful 
consideration of this question this Court 
dissented from the Full Bench ruling lu 
Suba Singh Sarafaraz Kunwar (2) on ^ 
similar point. Since the decision in Vithat- 
rao v. Ramrao (1) the view taken in that case 
has been followed in this Court consist' 
ently. But it has been urged that tno 
decision in Ganga Sahai v. Kesri (3) 
effect dissents from that view. •_ 

appear that the point to be decided i 
Ganga Sahai's case (3) was different from 
the point which arose in Vithalrao v. 
rao (1) and which arises in this case. 

However, it appears that at the tinm tn 
appeal was admitted, the admitting 
consisting of Macleod, 0. J., and 
J., directed that the appeal should 
heard by a Full Bench. The Full 

has been constituted by the Chief 
and the appeal is placed before us to 
the point of limitation and then. ^ 
sary, to formulate the question tobereiei^ 
to the Full Bench. We formulate that qu 

tion as follows :— , /-.a 

(1) 24 B. 317; 2 Bom. L. R. 139; 12 Ind. Dec. 

740 

(2) 19 A. 215; A. W. N. (1897) 53; 9 Ind. Dec. (»■ ^ 

142 (F. T> .T. L 

(3) 30 Ind. Cas. 265; 42 I. A. 177; 17 j 

998; 19 C. AV. N. 1175; 18 M. L. T. 203; 29 M. g; L 
329; 2 L. W. 837; 13 A. L. J. 999; 37 A. 345. 23 

J. 508; (1915) M. W. N. 713 (P, 0.). 
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“Does tlie distinction between the whole 
blood and the half blood observed in the 
case of brothers and their sons according to 
Hindu Law extend to the uncles of the 
deceased, that is, the sons of his grand¬ 
father, in this Presidency ?“ 

The necessary relationship is indicated 
in the table given in the judgment of the 
lower Appellate Court ; and the facts are 
not in dispute. The answer to the question 
will, to a large extent, depend upon the 
view which is taken of the effect of the 
decision in Ganga bahai v. Kesri (3) on 
the decision in Vithalrao v. Ramrao (1). 

We direct that this case may be placed 
before the Full Bench as constituted by the 
learned Chief Justice on August 10. 

Mr. V. D.Limaye^ for the Appellant. 

Mr. G. B. C/iita/e, for the Respondents. 

JUDGMENT OF THE FULL 

BENCH, 

Shah,J .—After hearing arguments on 

both sides in this case, we have come to 
^ # ♦ 

the conclusion that the question referred to 
the Full Bench should be answered in the 

negative. 

1 shall state my reasons for this conclu¬ 
sion briefly. So far as this Court is con¬ 
cerned this very question was considered 
very fully in Vithalrao v. Ramrao (1). Jen¬ 
kins, C. J., and Ranade, J., who decided 
the case came to the conclusion that the 
opinion expressed by Westropp, G. J., in 
the earlier decision of Samat v. Amra (4) 
should be accepted, and that the prefer¬ 
ence of the whole blood over the half 
blood should be confined to the brothers 
and their sons as expressly mentioned by 
Vijnaneshvara in the Mitakshara and by 
Nilakantha in the VyavaharaMayukha and 
could not be extended to the case of uncles 
and more distant gotraja sapindas. They 
had before them the view taken by the 
Full Bench of the Allahabad High Court 
with reference to a similar point in jSu6a 
Singh v. Sarafaraz Kuniuar (2). The learned 
Judges differed from the view taken by the 
Full Bench of the Allahabad High Court, 
and came to the conclusion that the dis¬ 
tinction between the whole blood and half 
blood was confined to brothers and their 
sons, and did not extend to uncles and more 
distant gotraja sapindas. 

' Since then their Lordships of the Privy 
Council have held in Ganga Sakai t. Kesri 
(3) which went up to the Privy Council by 
way of appeal from the High Court of 
• ■ 6 B. 394; 8 Ind, Jur. 537; 3 lud. Pec. {s, 6.) 718. 


Allahabad, that “Under the Mitakshara 
Liw a paternal uncle of the half blood ia 
entitled to inherit in preference to the sou 
of paternal uncle of the whole blood.” 
Their Lordships observed in the judgment 
that “the preference given to the whole 
blood over the half blood is confined to 
sapindas of the same degrees of descent 
from the common ancestor." 

The question has been referred to the Full 
Bench in this case in consequence of the 
contention of the appellant that the observa¬ 
tions in the judgment in Ganga Sdhai v. 

Kesri (3) are to the effect that so far as the 

gotrajas of the same degrees of relationship 
are concerned, the rule as to preference of 
whole blood over half-blood should be 
given effect to. It is contended that the 
decision in Ganga Sakai's cose (3) has 
the effect of overruling the view taken by 
this Court in Vithalrao v. Ramrao {}). It 
is further contended in support of the view 
that the uncles of the whole blood should 
be preferred to uncles of the half-blood, that 
the reason given by Vijnaneshvara for pre¬ 
ferring brothers of whole blood over bro¬ 
thers of half blood would equally apply 
to the more distant agnates of the same 
degrees of descent from the common an¬ 
cestor. 

As regards the first point it must be 
remembered that in Ganga Sakai v. Kesri 
(3) the competition was between an uncle 
of the half-blood and sons of an uncle of 
the whole blood. That is clearly pointed 
out in the following passage at page la3* of 
the report :— 

“The question then arises who among the 
two sets of plaintiffs are entitled to the 
inheritance of Bahadur Singh. At the time 
of his widow’s death in 1894, when the 
succession passed to the collaterals, Raja- 
ram, hia uncle by the half blood, was*alive * 
and he claimed the properties in preference 
to Kalka Pershad and Jian Lai, the sons 
of a full paternal uncle named Gunga 
Pershad. Rajaram has since died and is 
now represented by his sons and grandsons 
who are plaintiffs in one of the suits and 
respondents before this Board. Jian Lai 

has also died, and his son, Munshi Lai now 

stands in his place. Kalka Pershad and 
Munshi Lai were the plaintiffs in the second 
suit, and they claimed in opposition to 
Rajaram to be the heirs of Bahadur Singh 
by virtue of their relationship to him being 
of the whole blood." ® 

TPage of421. A.— [Sd7\ ^-- 
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With reference to the argument that 
was advanced before them their Lordships 
observe as follows at page 184* of the 
report;— 

“This argument, in their Lordships' opin¬ 
ion, would apply with equal force to the 
case of half brothers and the sons of bro¬ 
thers of the whole blood. But it is con¬ 
ceded that the author of the Mitakshara has 
expressly declared that brothers of the 
half blood come before nephews of the 
whole blood, and in principle they see no 
reason to differentiate between the brothers 
of the propositus and the brothers of his 
father. Having regard to the general 
scheme of the Mitakshara. their Lordships 
think that the preference of the whole blood 
to the half-blood is confined to members 
of the same class, or, to use the language 
of the Judges of the High Court in Suba 
Singh v. Sarafaraz Kunwar (2) to *sapindas 
of the same degrees of descent from the 
common ancestor,’ and that, therefore, on 
the death of Lachman Kuer, Rajaram as 
uncle of the halfiblood became entitled to 
the inheritance of Bahadur Singh to the 
exclusion of his cousins.” 

These observations, no doubt, if read 
without reference to the point which came 
up for decision before their Lordships, 
would appear to support the contention of 
the appellant that their Lordships decided 
that the preference of the whole blood over 
the half blood under the Mitakshara was 
not confined to brothers and their sons, but 
extended to more distant agnates who come 
under the terms gotrajas as used in Yajna- 
valkya’s text or the expression samangotraja 
sapindas used by Vijnaneshvara in his com¬ 
mentary. 

It may be noted that, though the case of 
Vithalrao v. Ramrao (1) was referred to in 
the argument before their Lordships, there 
is no reference to that case in the judg¬ 
ment, and it is not unreasonable to assume 
that if their Lordships intended to decide 
the question as to whether among gotraja 
sapindas of the same degrees the relations 
of the whole blood should be preferred to 
relations of the half-blood under the Mitak- 
shara generally, they would have referred 
to this case in terms to express their dissent 
from it. As, however, their Lordships were 
not concerned to decide that question, even 
taking the general scheme of the Mitak- 
eharatobe as stated in that judgment, 
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their Lordships hold that it could not 
apply to relations who were more distant 
in degrees but would apply to relations of 
the same degrees of descent from the com¬ 
mon ancestor. No doubt, the observations 
are general, and they are capable of being 
read in the sense in which the learned 
Pleaderfor the appellant has asked us to 
read them. But it seems to me that these 
observations must be read with reference 
to the facts of that case and the point wbicn 
was before their Lordships for decision. 
Their Lordships did not state whether, in 
the case of gotraja sapindas of the nai 
blood and whole blood of equal degrees, 

the view taken by this Court was or wa 

not correct according to the true 
of the Mitakshara and the Vyavanar 
Mayukha, which would be the prevailing 
authorities in this Presidency on question 
of Hindu Law. As that case is not referrea 
to in the judgment and that was not 
point before their Lordships, it 
me that we cannot allow the ^PP ^ 
contention that that view is 
or overruled by their Lordships of the f^r y 

Council. . . 1,0 

It is urged, however, that, apart it 
decisions, the view taken by the ^ 
Bench of the Allahabad High Court 
be preferred to the view taken by 
Court in Vithalrao y. Ramrao (1) 
as the matter is before us as a Pull be * 
we should reconsider the view w 

this Court in Vithahao v. Ramrao (!;• . 

ing that argument at its 
comes to this, that because in fhe w 
sbara Vijnaneshvara in ^i^aling wuu . 
case of brothers has made this 
between brothers of the whole blooa 
brothers of the half blood, and as j- 
given as a reason that “to the nearest 5ap 
the inheritance next belongs, /pv-p. 
a quotation from the verse of Manu v ij 
IX. Verse 187} the same reasoning sno^ 
be applied to uncles and more 
agnates and uncles of the ^“Oie ^ 
should be preferred to uncles of tn ^ 
blood. The argument involve vg® 

the distinction which Yijn^eshvwa ^ 
as regards brothers explicitly sno 
read as applying to all the 

das of the same degree referred to « 

under the general term 
Considering this argument, with J . 
to the texts quite apart from the d 
it seems to me that, after referring 

compact series of heirs, Vijnaneehv r 
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cesds to lay down the general order of suc- 
cession ; and after referring to the grand¬ 
mother he proceeds to lay down by way of 

cornmentary on the text of Yajnav^alkya as 
follows: — 

^^f^-ilureof the paternal grandmother, 
the(( 7 o??’a;a) kinsmen sprung from the same 
lamiiy with the deceased and (sapinda) 
connected by funeral oblations, namely, the 
paternal grandfather and the rest, inherit 
the estate. 

Here, on failure of the father’s descend¬ 
ants, the heirs are successively the 
paternal grandmother, tlie paternal grand¬ 
father, the uncles and their sons. 

T *^^16 paternal grandfather's 

line, the paternal great-grandmother, the 

great-grandfather, his sons and their issue 
inherit." 

[bee Mitakshara, Chap. II, sec. V, paras. 
3, 4 and 5] Stokes Hindu Law Books, pp. 
446-447. 

It is to be noted that in this section 
where he deals with the order of succession 
among the agnates, Vijnaneshvara does not 
say a word with reference to the distinc¬ 
tion between the whole blood and the half- 
blood. In the original text the expression 
used is that in the absence of the grand¬ 
mother ''samanagotraja sapindas" will in¬ 
herit. Then he refers to uncles and their 
sons, and ^ the word used is '"kramena"' 
in order" i. e., in the order mentioned 
there. It means that the grandfather 
excludes the uncles and the uncles ex¬ 
clude the sons of the uncles. This indi¬ 
cates nearness or propinquity by degrees of 
relationship without any reference to the 
distinction of the whole blood and half 
blood in any one of these groups. If Vijnane- 
shwara really was of opinion that the dis- 
tiaction which he had made as regards 
brothers was to be extended to distant 
agnates of the same degrees, it seems to 
me_ that he would have expressly said so. 

In interpreting the Mitakshara it is rather 
an unsafe and treacherous ground to take, 
that because the reason given with refer¬ 
ence to the distinction between brothers 
of the whole blood and brothers of the half 
blood is generally stated, it should general- 
fy apply to other relations also. At least 
It seems to me that that Is not the scheme 
of the Mitakshara, and with respect I agree 
on this point with the view taken by Mr, 
Justice Kanadein his judgment where this 
point has been dealt with, and where other 
reasons eleo are given foradopting that view 

26 
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It is perfectly accurate to say, as Westropp, 
_C.J., said in Samat v. .Imra (4), tliat neiiher 
in the Mitaksliara nor in tlie Yyavahara 
Mayukha there is any reference to the dis¬ 
tinction between the wiiole blood and the 
half blood as regards the succession among 
gotraja sapindas. Mr. Limaye for the ap¬ 
pellant has not been able to find anything 
in any other original work on Hindu Law 
having any autliorily in this Presidency in 
which the distinction, which has been 
made expressly as between brothers of the 
whole blood and brothers of the half blood 
has been made with reference to uncles or 
more distant agnates. In the absence of 
any such distinction made in any such 
book, it seems to me that the view taken 
by this Court in Vithalrao v. Ramrao (1), 
affirming the opinion of Westropp, C. J., in 
Samat v. Anira (4), is the correct view to be 

adopted at least so far as this Pz’esidency is 
concerned. 

Then there is the further consideration 
that this rule of inheritance as interpreted 

in Vithalrao v, Ramrao (1) has been in 
force in this Presidency for over forty 
3 ’ears ever since 1882 when the case of 
Samat v, Amra (4) was decided. It is 
quite true that in that case the competing 
heirs were more distant agnates, and not 
of the same degree. But the opinion was 
definitely expressed and in Vittialrao v. 
Ramrao (1) the competition was between 
uncles of the whole blood and uncles of 
the half blood just as in the present case. 

I am conscious of the divergence of judi¬ 
cial opinion on this point as also of the 
weighty opinions in favour of the other 
view. In Allahabad, Bengal and Madras 
the Mitakshara has been interpreted in 
the sense that the distinction between the 
whole blood and the half blood expressly 
accepted by Vijnaneshvara with reference 
to brothers applies to all gotraja sapindas 
of the same degree. The Allahabad case is 
already referred to and the decisions in 
Sham Singh v. Kishnn Sahai (5) and Nachi- 
appa Gounden v. Rangasami Gounden (C) 
represent the Bengal and Madras vievV 
1 may add that in the Madras case which 
went up to the Privy Council, see Ranr/a- 
sami Gounden v. Nachiappa Gounden m 

(5) 6 0. L. J. 100. 

(li) 26In(l. Gas. 757; 28 M. L. J. 1; 17 M L T or 
2 L. W. 69; (1915 j M. W. N. 53 (F. 13 * 
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High Court on the question discussed in 
Viihnh-dO v. Uamrao (1) was not really 
before the Privy Council. Having regard 
to the cave always taken by the Privy 
Council to decide only the exact point or 
points before them, it seems clear that 
they did not intend to decide on this 
dift'erence of opinion. Speaking only for 
myself, 1 think the utmost that can be 
said is that the view taken by this Court 
is to some extent weakened, in so far as 
the Privy Council have approved the appli¬ 
cation of a principle, which, if extended, to 
the present question about whole blood 
and half blood, would favour the Allahabad 
view. They have allowed the principle 
laid down in Ch. II, section IV, placitum 8, 
of the ilitakshara about a competition be¬ 
tween nephews and brothers to be extend¬ 
ed to the case of remoter agnates; and it 
can, therefore, be said that the principle 
laid down in the neighbouring placitum 5 
in regard to a competition of whole blood 
and half blood in the case of brothers should 
similarly be extended to the case of re¬ 
moter heirs, especially as the reason given 
for the principle applies equally to the case 
of such rsmoter heirs. That, I think, is the 
most that can legitimately be said. But, on 
ttie other hand, if the point did come up 
before the Privy Council, they would have 
to consider how far the principle of stare 
decisis should be given effect to. I 
also think that the ruling in Vithalrao 
V, i^a7nrao (1) should not be dissented from 
by a Full Bench of this Court except for 
very strong reasons, and it is preferable 
that, as was said in that case, any such 
reversal should have the authority of the 
Privy Council. 

Madgavkar, J.—The answer to the 
reference is, in my opinion, in the nega¬ 
tive. 

i’ne case c jmes from the Ritnagiri Dis¬ 
trict and is governed by the Mitakshara. 
Tne exact point no .v in question, namely, 
whether the paternal uncles of the whole 
blood exclude, or whether they only share 
equally with paternal uncles of the half 
blood, arose and was decided by this Courtin 
189 J in favour of the latter, in Vithalrao v. 
Eamrao (1). In their elaborate judgments, 
Jan kins, O. J., and Ranade, J., considered and 
adhered to the principle enunciated in 1882 
by Westropp, J.,in8ama£ v.A7nra(4) that, 
yirMty, as between spindas generally, the 
class nearest in propinquity to the common 
tiiicealor shares equally among the indi¬ 


viduals composing it but excludes ^ the 
class more remote, irrespective of consider¬ 
ations as to whole blood or half-blood; 
secondly, that the only exceptions to this 
rule are two classes expressly mentioned in 
the Mitakshara. namely, (a) brothers and 
(6) the sons of brothers, each of these two 
classes of the whole blood excluding res¬ 
pectively the corresponding class of the 

half blood; and, thirdly, that this exclusion 
of half blood should not be carried further 
in the case of any other class of sopindas. 
On the second point, it might be addled, 
the Mayukha goes one step further than 
the Mitakshara, preferring brothers sons 
of the whole blood not merely to brothers 
sons of the half blood but even to brothers 
of the half blood. 


The Bench in the case of Vithalrao y- 
Ramrao (1) adhered to the view in the 
earlier case of Satnat v. Amra (4) ai^r 
a detailed consideration, especially by 
Ranade, J., of the contrary view of the 
Full Bench of the Allahabad High Court m 
Suba Singh v. Sarafaraz Knnwar (2). 

In that case it was the great-great grana- 

father of the deceased, who had married tw 
wives and the contest was between (1) bi 
great-grandson through the first wife an 
of the half blood on the one side, (2) tn 
great-grandson, and (3) the 
grandsons through the second wife . 

other, both of the full blood. It was he 
differing from the view in Samat v. Amra t / 
that the second, namely, the great-grandso 
of the full blood, succeeded, 
the first as being the half blood, and 
second as being more distant sapind^. 

In 1907 both the case of Vithalrao • 
Ramrao (1) as well as the Full Bench c 
of Siiha Singh v. Sarafraz Kunwar I / 
were CDnsidered in the Calcutta High 
by Mookerjee, J., in the case of ^ 
Singh v. Kishun Sahai (5). In that u « 
which was from Bihar and was 
by the Mitakshara and not by 
Dayabhaga, the High Court 
preferred the Allahaoad view to that 
prevailed in this Court. 

The answer of the P^ull Bench ^.i- 

Allahabad High Court was apparen / 
thought to be more far-reaching i 
effect than it was meant to be. 
a later case, iCesri Rohan v. 

(10;, governed by the 

not by the Mayukha, where the c 

(10; 6 lud. Cas. 351; 32 A..511; 7 A. L..J. 560, 
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the reasons. For instance, the Vyavahara 
Mayukha gives preference to the father 
over the mother and is in conflict with the 
Mitakshara on this point. 

As among brothers of the whole blood 

balf-blood, Xilakantha changes 
the order and puts in nephews of the whole 
blood before brothers of the half blood, 
i-hen the V 3 ’avahara Mayukha specially 
mentions the sister as an heir before the 
ffotraja sapindas but after the grandmotlier 
and though the iVlitakshara does not men¬ 
tion the sister at all, under the rule accept¬ 
ed m this [^residency that the Mitakshara 
and the Mayukha may be harmonised as 
far as possible, the sister has been given 
the same place in the districts where the 
Mitakshara is to be preferred to the Mayu¬ 
kha in case of a conflict, as has been given 
to her under the Vyavahara Mayukha. It 
IS difficult to apply the reasons logically to 
all positions and sometimes an apparentlj^ 
logical application or extension of the 
^^ason given for a rule may lead to a con¬ 
clusion which neither V^ijnaneshvara nor 
Nilakantha may have ccntemplated. 

Further, the terms used for indicating 
the difference between whole blood and the 
half-blood are sodara and bhinnodara — 
literally ‘of the same womb’ and ‘of the 
different womb.* 

^ Those words are used with reference to 
the propositus. In their very nature they 
cannot be applied to uncles and their sons. 
Theuncle wouldbeasodam ov bhinnodara ot 
the father of the propositus. The relation¬ 
ships are throughout de.scribed with refer¬ 
ence to the propositus. In extending this 
distinction to pitrivyah (uncle), the expres¬ 
sions will have to be read with reference to 
the father and in the case of more distant 
agnates with reference to the grandfather 
and higher ancestors, la dealing with the 
question as to whether the heirship among 
gotraja sapindas goes per stirpes or per 
Capita, Telang, J., has referred to this con¬ 
sideration in Nagesk V. Gururao (8), in 
^hese terms (page 30o*);— 

“It is to be remarked, that the remoter 
heirs succeed in their own right, and direct¬ 
ly to the propositus. According to the 
Mitakshara, no doubt, they succeed as be- 
longiog to the ‘line’ of this or that ancestor 
of the propositus. But that is not material 
on the present point," 
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I do not desire to lay undue emphasis 
upon this point. But after giving nn- best 
consideraion to the various reasons given 

in the judgments of the other High Courts 

to wluch 1 have referred above, I am still 
unable to see my way to think that the view 
accepted m this Presidency is erroneous or 
opposed to the texts. On the contrary, I 
am satisiied that that is the correct inter¬ 
pretation of the Mitakshara and the 

^layukha. 1 ae propinquity— 
contemplated with reference to iht gotraja 

sapindas is the propinquity to the pro¬ 
positus by degrees through one ancestor or 

another, as clearly indicated by Vijnanesh- 

vara. ^ 

I desire to add a word with reference to 
the decision in Jov. llikhma 

Aamvon Badiger (9). It is urged that if 
a full sister IS preferred to a half sister, 
thouga nothing is mentioned about this 
difference in the Mitakshara the difference 
of the whole blood and the half blood with 
reference to brothers is extended to them- 
ano there is no reason why it should not be 
extended to the uncles. It is true that in 
this Presidency a full sister is preferred to 
a half sister even under the Mitakshara on 
the ground of propinquity. But, as I have 
said, there is no good reason to extend it 
further to the gotraja sapindas; neither 
V ijnaneshvara nor Nilakantha refers to this 
distinction while dealing with the gotraja 
sapindas as heirs after the named heirs- 
and such distinction as is to be found be¬ 
tween a sodara sister and a bhinnodara sister 
in Nirnaya Sindhu and Dharma Sindhu is 
not to be found with reference to the uncles 
and other agnates. The position of the sister 
18 peculiar in this Presidency and considera¬ 
tions applicable to her cannot be extended 
or applied to gotraja sapindas generally. 

I am, therefore, of opinion that, on a 
fair reading of the Mitakshara and the 
Mayukha, the rule accepted in Vithalrao 
V. Ifamrao (1) should be followed and the 
question should be answered in the 
tive. 

Fawcett, J.— I agree in the answer 
proposed by my learned brother. I certain¬ 
ly do not think that the Privy Council in 

GangaSahaiw. ATesri (Sj intended to over¬ 
rule the decision of this Court in Vithalrao 
V. Ramrao (1); and, as pointed out by mv 
learned brother, the difference of opinion 
between this Court and the Allahabad 

^9) 52 lad, Cas, 8; 13 B. IGl; 21 Bom. L, K. 208 


17 B. 30.3: 9 Jnd. Dec. (n. s.) 108. 

. ?B8g«9X i7 



438 


MAN?A V. 91TARAM. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appeal No. 78 of 192R. 

November 30, 192(3. 

Present: —Mr. Findlay, J. C. 

MANYA—Defendant—Appellant 

versus 

SIT ARAM AND o'lHERS—P laintiffs 

—Respondents. 

Landlord ay\d tenant — TanI:—Lease for fshing and 
Binghara culiitution, nhelher ciralcs inleyest iyi im- 
Tyioveablc pi f>pei tt,— L( yuj user—Presumjition of giant 

— C. P. I^ond Revenue (I of P.H7),s. Siwnii 
income, ontru relating to, nlitdier binding on malgii 7 ,ar 

— Bni'ilen of proof. 

A (.f ;i tank for tlieclouLlc purpo.<?c of ji>;hing 
and for cultivation of singhara, creates an interest in 
iniinoveablo proj>erty. | p. -t-10. col. l.j 

A long continued* usei of a tank for the puri>osfi 
of cultivating siughai'a may give rise to the pre¬ 
sumption that there was a petinauent grant of tlie 
tank for cultivation purposes. 

in the Settlement papers by the Settle¬ 
ment Ollicer relating to sinnri income, is binding 
upon the malgmor and the burden lies on him to 
prove that the entry was made without enquiry or 
jurisdiction, [p. 439. col. 2.] 

Appeal against, a decree of the District 
Judge, Bhandara, dated the 28th November, 
1925, in Civil Appeal No. 28 of 1925. 

]\Ir, S. F. DesJnmikh^ for the Appellant. 

■ Mr. P. A. Pandit, for the Respondents. 

JUDGMENT. —Although the actual 
claim in this case is a petty one, it has 
given rise to a protracted litigation and 
certain questions involved are undoubtedly 
of importance. The plaintiffs Sitaram and 
four othersare mafpw^arsof iVo^^^a Pandhaia 
Boddi (Bhandra) and own tank No. 115 
therein. Their case was that they had let 
out the tank with a view to singhara cul¬ 
tivation for the Fas/i year 1932 to defend¬ 
ant who, however, remained in illegal 
possession in 1935. They accordingly 
claimed an injunction restraining the de¬ 
fendant Manya from remaining in posses¬ 
sion of the tank. Defendant admitted 
plaintiffs’ ownership of the tank but denied 
the lease for the year 1932; he alleged, on 
the contrary, that the tank had been in his 
possession for some 35 years on a yearly 
rent of Rs. 70, i. e., from before the Napier 
Settlement. According to defendant, Dhon- 
du, father of plaintiff No. 1, had given 
him a perpetual lease of the tank on the 
rent stated and he had been in undisputed 
possession ever since. At the first trial of 
the suit, the Second Munsif, Bhandara, 
held that the story of perpetual lease was 
false largely because, while defendant said 
the lease had been given to him, his Conn- 
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sel said the original lease was given W 
defendant's father. In view of the vagu0 
and loose statements often made by the 
more ignorant class of litigant in this 
country it was perhaps unsafe to attach 
much importance to this discrepancy 

the pleadings; the discrepancy might well 

have been a—so to speak—innocent or inan* 
vertant one. The Second Munsif, howeveri 
further pointed out that the A-'Aasra copies 
(Rxs. D-1 and D 2) for 1H94-95 and 1916-17 
respectively showed that there was only ^ 
yearly lease of the tank to defendant. Any 
how tlie original trial Court held that theie 

was only a yearly letting of the tank and 
that singhara cultivation did not render 
defendant a tenant. Accordingly decree 
in favour of the plaintiffs was passed. 
Defendant appealed to the Court of the 
Additional District Judge, Bhandara, 
who deemed the case on all fours with 
those of P>attoo v. Nai'ain Prasad (1) 
Hari V. IFunu (2) and who was of opini^ 
that mere singhara cultivation could make 
no right of tenancy. Accordingly the mere 
fact that defendant had held the tank for 
many years, was, in the opinion of tne 
Additional District Judge, of no avail ana 
he accordingly dismissed the appeal. . 

These two decisions of the Courts beloW 

led to Second Appeal No. 43 of 1924 nl® 
by the defendant in this Court, 

khede, A. J. C., therein, after pointing ou 

that there was insufficient and faulty pm® 
ing as to the nature of the property 
terest defendant enjoyed in the tank, poip^ 
ed out that not only singhara cultivate ^ 
but a right of fishery was included in d® 
fendant's use of the tank. The 
fishing—it was pointed out by , 

learned Additional Judicial Comnaission 
—amounted to the grant of an 
est in immoveable property cf. Siturf^ 

V. Petia (3j. Such a right, althougtr 
haps not capable of being acquired / 

prescription, might come into 
ence by grant or custom and such a 
might be presumed from long use. /• 
Rajrup Koer v. Abul Hossein (4). j 

was accordingly remanded to the 
Court for trial de novo. . j. 

As a result of this remand, further pm 

(1) 28 Ind Cas. 869; 11 N. L. R. 49- 

(2) 3! Ind. Cas. 294: 11 N. L. R. 122. 

(3) 43 Ind. Cas. 962; 14 N. L. R. 35. 

(4) 6 C. 394; 7 C. L. R. 529; 7 I. A. 240; 4 baomj 

L. R. 7; 4 Sai^. P. C. J. 199; 3 Suth. P. 0. J. 8*®* ’ 
Ind. Jut. 530; 3 hid. Dec, (n. a.) 257 (P. v.^ 
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ings of the parties were recorded. A per¬ 
petual lease by plaintiff No. Is father 
Dhondu to defendant's father on Rg. 7 a 
year was pleaded, the object of the lease 
singhara cultivation and fishing. 
Plaintiffs denied that any right of fishing 
wag granted to defendant, but admitted 
that, in practice, he wag allowed to take 
fieh from the tank. Other pleas, e. g., as to 
phondu's want of authority to give the 
lease, were offered, but these are of little 
or no importance now. The Subordinate 
Judge, Second Class, after taking into ac¬ 
count certain further documentary evidence 
filed by defendant after the remand, held 
that at the Gordon Settlement of 1916-17 
U had been decided in connection with the 
enquiry into the siwari income of the 
village that a right of non-ejectment had 
been created in favour of the defendant. 
The long continued possession and the 
fixed amount of the rent both pointed to 
the lease being a permanent one. Defend¬ 
ant, therefore, could not be ejected and 
the plaintiffs’ suit was dismissed. 

An appeal by the plaintiffs in the Court 
of the Additional District Judge proved 
unsuccessful. The Judge of the lower Ap¬ 
pellate Court, after considering the evidence, 
oral and documentary on record, held that 
defendant’s father had obtained a yearly 
lease of the tank some 35 years ago for 
nngkara and fishing purposes; he dis¬ 
believed the story of a perpetual lease and 
he further held that in view of the deci¬ 
sions in Battoo v. Narain Prasad (1) and 
Hari v. VFaaa(2), quoted above, defendant’s 
claim to hold the tank permanently could 
aot be upheld. All that defendant had, 
was, in the opinion of the Additional Dis¬ 
trict Judge, a license by way of annual 
permission to grow singhara and fish in 
the tank. The judgment and decree of the 
Subordinate Judge were accordingly re¬ 
versed and the plaintiffs’ claim was de¬ 
creed. 

The defendant has now come up on 
second appeal to this Court. Much stress 
has been laid by his Counsel on the effect 
of the entries made at the 1916-17 Settle¬ 
ment in respect of this tank, it is urged 
that the burden of proof was wrongly 
placed on defendant, that it was not for 
him to prove that there was a yearly lease 
but for plaintiffs to prove that the lease 
WM not a permanent one. Let us turn to 
^®tually occurred at the Gordon 

eettlfimgnt. Exhibit D-4, ajx extrs^ct from 
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the connected wajib-ulari, contains the 
following entry:— 

“Maniram Kahar pays Rs. 7 as rent for 
tank Ao. 115 and enjoys singharas and 
(income from) fishing from the time of the 
Settlement. He will not be ejected from 
the tank so long as he pays rent regular- 

A *4. i ^ 3. copy of a report by the 
Assistant Settlement Officer, shows*that 

the malgnzar was obviously consulted in 

connection with the enquiry into this item 

of siwari income, for the following entry 
occurs: 


^'Singhara and 
fishing in tank. 


Malguzar admits to 
be charging Rs. 7 a 
year from Mana Kahar 
for planting singhara 
i and fishing in the tank 
near abadi since before 
the Settlement. Hence 
I would take it in extra 
I income at Rs. 7.” 

The proposal bears an endorsement show- 
it was accepted by the Settlement 
Officer. In view of the above evidence 
showing that the malguzar had been con¬ 
sulted, I am wholly unable to accept that 
the entries were made without due enquiiv 
by the Settlement Officer. 

It seems to me that the plaintiffs have 
wholly failed to discharge the burden 
which rested on them of showing that the 
above entries were made without due en¬ 
quiry or were ultra vires, Prima facie, it 
would appear that this item of siwari in¬ 
come was one which the Settlemenf Officer 
was bound to enquire into. As I have al¬ 
ready shown, the malguzars were consult¬ 
ed and, if they felt aggrieved by the above 
entries, they had the remedy open to them 
under s. 80, Land Revenue Act, which 
came into force on 1st September, 1917 
Even under the Act of 1881 the provisions 
of 83. 82 and 83 were available. They did 
not take advantage thereof and, in the 
circumstances, the burden lay on them of 
showing the entry had been made without 
due jurisdiction or enquiry. The evidence 
produced by plaintiffs as to the lease being 
a yearly one is of no weight whatever as 
against the Settlement entries referred to 
and the undoubted fact that defendant has 
held the tank for some 35 years on a fixed 
rent of Rs. 7 a year. Moreover, even the 
khasra entries for 1894-1^5 and 1913 14 (Exs 
D 1 and D-5) imply the idea of a perma- 
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Bent lease: cf. the entries in Remark 
Colu'.nii. “The tank is given every year 
to Mania on Rs. 7" and the maUjazav 
always receives Rs. 7 annually." 

There is in this case no question of te¬ 
nancy, but, as my learned brother Kin- 
khede, A J. C,, pointed out, the fact that 
the lease was granted partly for fishing, 
■undoubtedly creates an interest in immove¬ 
able property and the long continued use 
together with the other evidence in defend¬ 
ant’s favour amply justifies the presump¬ 
tion that there was a permanent grant of 
the tank to him for the doable purpose 
of sinffhara cultivation and fishing. The 
burden of proof was undoubtedly wrongly 
laid by the Additional District Judge on 
the defendant, but however that burden 
lay, it is perfectly clear that there has 
been a total failure on the plaintiffs’ part 
to prove a yearly lease, while the evidence 
is overwhelmingly in favour of the lease 
being a permanent one. In those circum¬ 
stances the defendant is not liable to 
ejectment. The judgment and decree ap¬ 
pealed against are accordingly reversed 
and instead a decree will issue dismissing 
plaintiffs’ suit. The plaintiffs-respondents 
must bear defendant-appellant’s costs in 
all Courts as well as their own. 
z. K, ^Order accordingly 


MADRAS HIGH COURT. 

Ordinary Original Civil Jurisdiction 
Civil Suit No. 202 of 1924. 

September 23, 1926. 

Present: —Mr. Justice Srinivasa Iyengar. 
V. VENUSWAMI IYENGAR AND another 

—Plaintiffs 
vtrsvs 

K. VARADARAJA IYER and others— 

Defendants 

Civil Procedure Code (/let V of 190S), 0. XXII, r. 
S—Insolvency of plaintiff—O^cial assignee allowed 
to continue suit without furnishing security—Security^ 
whether can he demanded at later stage. 

Where a plaintifi is adjudged an insolvent and 
the Official Assignee elects to proceed with the suit, 
the time for requiring him to furnish security for 
the costs of the defendant under r. 8 of O. XXII of 
the Civil Procedure Code is when he brings him¬ 
self on the record as plaintiff, [p. 440, ccl. 2.] 

Where without requiring any such security the 
option is given to the Official Assignee to continue 
the suit, it is not open to the Court at a later .stage 
to insist on his furnishing security for the defendant s 
costa of suit, [p. 441, col. l.J 


Notice of motion by the 6th defendant 
to direct the 2nd plaintiff, the Official 
Assignee, to furnish security for the costs- 
of Gth defendant in the suit. 

Mr. V. C. Gopalaratnam, for the Plaint¬ 
iffs. 


Mr. N. Sivaramakrishna Iyai\ for the 
Defendants. 

JUDGMENT. —This is an application 
for an order that the 2nd plaintiff, the 
Official Assignee, should be directed to 
furnish security for the costs of the suit 
of the 6th defendant. The Gth defendant 


Claims to oe the receiver appointed lorine 
1st defendant on his insolvency in 
Dindigul Sub-Court. The only provision 
of law under which such orders for secu¬ 
rity can be made is r. 8 of 0. XXII, Civil 
Procedure Code. The rule is to the effect 
that no suit shall abate simply because 
of the insolvency of the plaintiff unless 
one of two things happens, that is, unless 
such assignee or receiver declines to con¬ 
tinue the suit or (unless for any specisb 
reason the Court otherwise directs) to 8*^® 
security for the costs thereof within such 
time as the Court may direct. Clause 2 of 

that rule deals with the consequences of 
the failure on the part of the assignee to 
furnish the security. Under cl. 1 if 
perfectly clear that the security required 
to be furnished by the Official Assiguee 
should be at the time when electing to 
proceed with the suit he brings himself on 
the record as plaintiff. No doubt, there 
is also the further provision that the 
Court can for special reasons relieve hi® 
from such obligation and direct that he 
be at liberty to come on record and con^ 
tinue the suit even without furnishing the 
security. Such an order has been made 
in this case, the order being to the effe® 
that he need not furnish any security- 
But apart from that altogether, and 

ing with the present application as a fr®* 

application for a direction to the 
Assignee to furnish such security, 1 * 
satisfied that no such order can be 
at present. There is also good reason f 
the Rule being to that effect. If the V 
ficial Assignee considering the cau^ 
action in the case and probability of e . 
cess or failure should make up bis 
to proceed with the suit only in the .. 
of the Court relieving him from the o 
gation to furnish security and 
allowed to come on the record and p 
gecute the suit, it would be wrong 
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should thereafter be required to furnish 
any security. On the other hand, if he 
13 required at the very commencement to 
lurnish security, the Court not excusing 
him, then it will be for him to make up 
hi3 mind whether he will go on or not. 
Now in this case without any such secu¬ 
rity as is now applied for, the option 
was given to the Official Assignee to 
continue the suit and on that option he 
has brought himself on the record and 
has been prosecuting the suit ever since 
1 am, therefore, clearly of the opinion that 
the stage at which any party to the suit 
could insist on the Official Assignee fur- 
nwhing the security has long since passed 
The learned Vakil for the applicant has 
asked me to treat this as an application 
now made for such an order. As I said, 
no such application is now sustainable! 
There is no provision for it and therefore, 
in my view the application fails and it is 
dismissed with costs. 

2- K. Application dismissed, 

V. N. V. 


CALCUTTA HIGH COURT. 

Appeal paom Ohdbr No. 92 of 1926. 

November 2y, 1926. 

Present: —Mr. Justice Suhrawardy and 
Mr. Justice Cammiade. 

A8HUT08H SEAL —Applicant- 

Appellant 

versus 

The GOURIPORE COMPANY 
LIMITED— Opposite Party 
—Respondent. 

Worftmen’s Compensation Act {VIII of 192S), ss. S, 
•»» Ji (6), 20y 80—Injury caused by accident in c<mr8t 
of s-mployment'-Disallement—Compensation, when 
can be awarded—Circumstances disentitling workman 
from compen8ati<m—Burden of proof — Appeal—Wrong 
interpretation of law, whether question of law. 

Section 4 of the VV orkmen's Compensation Act does 
not lay down that the disablement should be solely 
and directly attributable to the accident. The test 
is not whether the disablement is the direct or even 
probable result of the injury or the injury the 
natural cause thereof, but whether the disablement 
be traced to the injury even as the uuusual 
but not unconnected result thereof. The require- 
rnent of the section is satisfied if the injury can be 
tmced'to the accident even as the unnatural cause 
thereof, fp. 442, col. 1.] 

Ao claim exemption under s. 11 (6) of the Work- 
jnons Compensation Act the employer must prove 
ine circumstances mentioned in the section as die- 

f? lio®® 1 ^® from claiming compensation, 

fp. col .1 - 


V. OODRIPORB CO., LTD, 

\\ here the Commissioner appointed under s -^0 of 
^^orkmens Compi'iisation Act approaches tl.e ca«e 

^om a wrong standpoint and proceeds niHm 'a 

wrong interpretation of the law, ],,« decision is Joe 
to appeal under s. iiO of the Act, provided ZZT- 

sa'tlsTd [p m! cJl L] 

, Appeal against an' order of the Commis¬ 
sioner, Workmen’s Compensation, Bengal 
dated the 16th of December, 1925. ^ ’ 

Chandra Gupta and Babu Satish 
thandra Singha, for the Appellant 

Babu Panna Lai Chatterjee, for the Re- 
spondent. 

mrr of Compensation Act 

(yill of 19.3). The facts are that the appe 1 - 

lant, a workman employed by theGouripore 

Company Ltd., suffered an injury in^his 

left hand causing, according to the Medical 

evidence, an abrasion on the outer side 

of the left index finger and an injury 

exposing the subcutaneous tissue. It is 

not disputed that the injury was caused by 
accident arising out of and in the course 

25th' happened on the 

25th June, 1925. He was treated by the 

Doctor attached to the mill till the 30th 
June. He then it appears, went to the 
Imambara Hospital in Hoogly on the oppo¬ 
site side of the nver where he was treated 
from the r-nd to the 8 th July. On the Slli 

Ju .V he^wanted to become an indoor-patient 
of the Hospital, but he was asked bv the 
Doctor to get a letter to that effect from the 
milh On that day, according to the appel- 
aius evidence at about noon he went to 
the mill and obtained the necessary letter 
bornetime after that it was found that 
gangrene had set in and that an operation 
WHS necessary. In the result, two of his 
fingers (index and thumb) had to be am 
putated. He then applied under the A^t 
for compensation for the injury thus caused 
to Ins person It is a case of partial dis¬ 
ablement as defined in cl. (g) of s. 2 of the 
Act. It is not disputed before us that if 
the workman is found entitled to anv 
compensation he would under the Schedule 
to the Act, be oble to recover Rg 3 K 7 nArj 
from the defendant. The learned Uom^?^ 
sioner appointed under s. 20 of the Act ri f 

ST-tpS. “O »eS» 

substantial question of Jaw is'iivolved in 
the appeay and (2) that the amount in ^ig 
pute on the appeal is not less than Rs 300 


■I . ■ 
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The second ground is satisfied because the 
value of the appeal is more than Rs. 300. 

regards the first point, the question of 
law involved is as to whether the Commis¬ 
sioner approached the case from the correct 
standpoint and whether the workman's 
claim was not dismissed on a wrong inter¬ 
pretation of the law. We are of opinion 
that in the present case the appeal is com¬ 
petent and that it is open to us in thisfirst 
appeal to decide all questions of law and 
fact that arise in it. 

The learned Commissioner framed an 
issue in the case which is to this effect: 
“Was the loss of applicant's left index 
finger and thumb solely and directly at¬ 
tributable to the accident”? It is argued 
that tlie issue as framed does not on the 
law as it stands properly arise in the case. 
Under s. 3 an employer shall be liable to 
pay compensation if the injury is caused to 
a workman by accident arising out of, and 
in the course of, bis employment. Under 
s. 4 the employer is liable to compensate 
the workman according to the scale given 
in the Act where permanent partial 
disablement results from the injury. The 
wording employed by the Legislature fol¬ 
lowing the English Law of compensation 
to workmen is that the disablement must 
result from the injury. The law does not 
insist and lias nowhere indicated that the 
disablement should be solely and directly 
attributable to the accident. There are 
cases where the disability cannot be said 
to be due solely and directly to the accident. 
The true test is not whether the disable¬ 
ment is the direct or even probable result 
of the injury or the injury the natural cause 
thereof, but whether the disablement can 
be traced to the injury even as an un¬ 
usual, but not unconnected result thereof. 
In the case of Dunham v. Clare (1) the 
deceased met with an accident which 
caused the wound to his toe. He was treated 
for that wound in the Hospital but after a 
certain interval erysipelas set in and he 
died of blood-poisoning. It was held that 
the death was the result of the injury 
within the meaning of the Workmen's Com¬ 
pensation Act, 1897, even though in fact it 
might not be the natural or probable con¬ 
sequence thereof. In Ystradowen Colliery 
Co. Ltd. V. Griffiths (2) a woikman got a 

(1) (1902) 2 K. B. 292; 71 L. J. K. B. 683; 66 J. P. 
612- 50 W.R. 596; 86 L. T. 751: 18 T. L. R. 645. 

(2) (1909) 2 K. B. 533; 78 L. J, K. B. 1044; lOQ L. 
T. 869; 25 T. U R. 632. 


severe injury in the thigh and as he had to 
walk somedistanceto get his home hecought 
cold which made him subject to bronchitis 
and chronic asthma and permanently id* 
capacitated him for work. Cozens-Hardy, 
M. R. observed thus.*—“It is not the law to 
say that a disease which has been accelerat¬ 
ed, still more if produced, by the accident, 
is not a matter which comes within the fonf 
corners of the Act of Parliament." ID 
another passage he observed as 
*T think we are bound to give him (the 
County Court Judge) “this direction, that 
the test is not whether present condi¬ 
tion of the man is the natural result of tne 
injury, but he must consider the result id 
fact. It may be an improbable result 
will even go so far as to say, as Collins.^ 
R., said, possibly even an unnatural result-;^ 
but the question is whether the 
present condition is the result 
cident in thissense, that it is occasioned / 
his debilitated condition immediately a 
the accident and occasioned by the accid 
which he has met with.” There are / 
cases which have taken the same view 
result of which is that if the 
be traced to the injury caused by w, 

in the course of his employment the ^ 
man will be entitled to compensation, 
case of Humber Towing Company Lm* .* 
Bar Clay{3) does not depart from the prmv 
pie thus stated. In that case the ® 
forearm was broken by accident. " . 
it set by a bone-setter who did the w - 
negligently that the man’s arm 
and incapacitated him for ^^rthcr ^ 
The Master of the Rolls (Cozens-Hardy, * 
R.,) very rightly observed that the jug 

is responsible for the injury caused 

workman but he does not insure ag 
lack of skill or competency of any 
physician who might treat the •' ju 

In our opinion the words ‘result “. fjy 
8. 4 are wider than ‘solely a.ad 
attributable’ as the learned Judge , 
them to mean, and the requiremen 

law is satisfied if the injury can b gg 
to the accident even as the unnatural 

thereof. , . piaim 

In our judgment the of 

can only be defeated by gays 

cl. (6) of s. 11 of the Act. That c ause 

that a workman becomes f^gga to 

cannot claim oompensation if he r 
be attended by a qualified medical P ^ 


(3) Butterworth’a Workmen’s Compens«t“>“ 
Vol. V,{>.142. 
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tioner whose ‘services have been offered to 
him by the employer or having accepted 
'such offer has deliberately disregarded the 
instructions of such medical practitioner 
and it is thereafter proved that the work¬ 
man has not been regularly attended by a, 
qualified medical practitioner and that such 
refusal, failure or disregard was unreason- 
ble in the circumstances of the case and 
"that the injury has been aggravated thereby. 

^To claim exemption the employer has to 
prove the circumstances mentioned in the 
‘section disentitling the workman from 
claiming comnensation. It has been proved 
in this case that the appellant was offered 
the services of a medical practitioner. We 
'do not know the qualifications of Mr. Sarat 
'Chandra Chatterjee, the mill Doctor, who 
has been examined in this case on behalf 
o^the respondent. Assuming that he w’as 
a qualified medical practitioner, it has 
further to be proved that the appellant 
'refused to accept the offer. The evidence 
'is that the Doctor treated him for 5 days. 

There is no evidence that he deliberately 
^disregarded the instructions of the Doctor. 

'It has further to be proved that the appel¬ 
lant was not attended thereafter by a quali¬ 
fied medical practitioner. The evidence in 
the case is that after leaving the mill Doctor, 
the appellant went to the ImambaraHospital 
Iwhere it cannot be said that he was not 
■attended by a qualified Doctor. On the 
face of it, therefore, the respondent has not 
'been able to discharge the onus placed upon 
'him by law. 

' We next examine the evidence in the 
case. The appellant, supported by his 
witness, tells the story as stated above. The 
Doctor, SaratChandra Chatterjee, examined 
on behalf of the mill, says that when on the 
8th July the appellant came to him his 
hand was wrapped up in a very dirty rag, 
soaked in mustard oil, and the gangrenous 
condition of his hand was due to sepsis 
from using dirty rags. The appellant and 
nis witness, however, deny that the rag on 
the day he came to the mill was a dirty rag. 
rheir case is that the appellant-was dressed 
in the morning of that day by the Doctor 
at the Hospital and he came to the mill 
soon after for the letter. It is unfortunate 
that the learned Commissioner did not do 
his best to secure the evidence of the Doctor 
who had treated the appellant at the Hos- 
An application was made on behalf 
of the'appellant for the issue of process for 

of the Doctor as a witness 


on his behalf. But it was returned unserv- 
ed for want of time This was on the ^(jth 

November 1925. though the learned Com- 
missioner did not deliver his judgment till 
the Ifibh December, 1925. But on the evi¬ 
dence as It stands we are not prepared to 
accept the story as given by the respond¬ 
ent s. witness. It seems to us on a reading 
of the entire evidence and on a considera 

tion of all the facis that the man received 

the injury, the exact nature of which mav 
be what the Doctor has described. He got 
himself treated for a few days by the mill 
Doctor but not getting much benefit he 
went to the Imambara Hospital for better 
treatment. It seems to us that as the 
appellant was not improving as he had 
expected he wanted to be an in-door patient 
of the Hospital and for that purpose became 
to the mill for a letter. When he came 
there he had the bandage put by the Hospi¬ 
tal Doctor and there is no reason to disbe¬ 
lieve It. I he story that his hand was 
wrapped up m a dirty rag soaked with 
mustard oil seeni^s to us to be an invention 
The Doctor further says that the wound 

was making progress under his treatment 

and It would have taken 10 or 12 days to 
cure. 1 hi3 statement does not appear to 
U3 as true. Thera was no reason why the 
appellant when deriving benefit from the 
treatment of the mill Doctor should take 

the trouble of crossing the river and viMc- 
aog the Hospital. It cannot, therefore be 
douljted that the disablement wh’ch the 
■appellant complains of was the result of 
the injury received from the accident in 
the course of his employment and that the 
employer respondent cannot claim exemp¬ 
tion from liability for compensation under 

8 1 i (6) of the Act. We accordingly aCw 
the appeal, set aside the order of the Com 
missioner and decree the claim of the 

appellant for Rs. 3ti7-8-0 with costs of this 
• Appeal allowed 





U4 LACHMAN DUBE V, AMBIKA DDBE. 

ALLAHABAD HIGH COURT. 

6e oxl) Civil Appeal No. 959 of 1924. 

November 24, 1926, 

Pi'esent: —Mr. Justice Iqbal Ahmad. 

LACHMAN DUBE and others — 

Plaintiffs—Appellants 

versus 

AMBIKA DUBE and others—Defendants 

—Respondents. 

Hindu Law —Joint family—Presumption of joint- 
vesi—Alienation hy mamujer—Durden of proving that 
prnp. riy alienated'is ancestral property—Alienation 
or' joint and selLampiircd ]>ro]>erty — Partial ncces- 
sifri — i*re>ctoln7‘(—Hiylits of alienee. 

AUiioiisji). ordiuarily. :\s between two Hindu bro¬ 
thers tliere is a presumption of jointness, yet, when 
a suit i.s brought for the recovery of possession of a 
certain jjrctpertv that luis passed out of the hands of 
the fainilv of * which the plaintiffs arc members, 
and in that suit it is contended by the defendants, 
that tlu* jiroperty souglit to be recovered by the 
plaiiititTs was not'the ancestral property of the plaint¬ 
iffs. the linrden of proving that the property was 
ancestral lies on the plaintiffs, [p. 445, col. 1.] 

Afar Sinyh v. Thakar Sbigh (1), followed. 

Wliere, in the case of an alienation by the manager 
of a joint Hindu familv of properties belonging to 
the family and his own self-acquisitions, the pro¬ 
portionate amount of the sale consideration found 
to he for legal necessity is in excess of the propor¬ 
tion that the joint family properly bears to the ssjf- 
acquiivd property, the members of the joint family 
impugning such alienation are not entitled to recover 
any portion of the joint family property from the 
alienee, [p. 416, col. 1.] 

Second appeal from a decree of the Ad¬ 
ditional Subordinate Judge, Azamgarh, 
dated the 18fh of February, 1924. 

Messrs. T. S. Bajpai and N. Upadhia, 
for the Appellants. 

Mr. P, L, Bamril, for the Respondents. 

JUDGMENT. — This is a plaintiffs’ 
appeal and arises out of a suit for recovery 
of possession of a one-anna 15-(/andas 
and odd zemindari share by cancellation 
of a sale-deed dated the 18th of May, 1903, 
executed by Deoki Nandan grandfather, 

Chandrika father, and Ram Behari uncle 
of the plaintiffs along with one Parshotam 
who was a nephew of Deoki Nandan, the 
grandfather of the plaintiffs. The pro¬ 
perty sold by the said sale-deed was a two- 
annas \3-gandas and odd share out of 
which 17 gandas and odd belonged to Par¬ 
shotam and 1 am not concerned with that 
share in the present appeal. The re¬ 
maining share, viz.^ the share in dispute 
was sold by the remaining vendors for a 
sum of Rs. 1,000. 

The plaintiffs’ allegations were in the 
common form jointness of the family, the 
property in dispute being joint ancestral 
property of the family* siid. an assertion 
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of the absence of any legal- necessity iof 
the sale. 

The suit was resisted by the defendants 
substantially on three grounds. Firstlyi 
that the plaintiffs were not born on tne 

date of the execution of the sale-deed and 
as such had no right to maintain the suit, 
Secondly, that the property in disputfl 
was not ancestral property and as fiuen 
the plaintiffs had no right or interest 
the same, and thirdly, that the entire saw 
consideration was for legal necessity. 

The first Court overruled the first p«a 
taken in defence noted above, but nel 
that the plaintiffs had failed to prove to 
the property in dispute was the joint an¬ 
cestral property and further held that t 
entire sale consideration of Rs. l»fit)9 ^ 
for legal necessity. On these findings 

trial Court dismissed the suit of the plain 

iff 8 

On appeal by the plaintiffs the 
of the trial Court has been upheld oy 
lower Appellate Court. That Court 

held that out of the sale consideration ^ 

Rs. 1,0U0 a sum of Rs. 626-10-0 Provea 
to have been for legal necessity, 
remaining portion of the sale j 

tion, viz,, Rs. 373-6-0, which was advance 

in cash, was not proved to have 
taken for legal necessity. But it he 
the major portion of the property i 
pute was the self-acquired 
Deoki Nandan, and the portion of t 
puted property that could be ^ 

be ancestral property of the plamt 

far below the proportionate amount 

sale consideration that ‘'^as found t 

legal necessity. It 

that Deoki Nandan ^ad a full di 

power with respect con- 

property, and as the portion of the ^ 

sideration held to have been advanced Jox 

legal necessity was much m 

proportion of the ancestral prope ^ 

plaintiffs, the plaintiffs were enu 

to avoid the sale. I am not P P 

say that the judgment of th© ^ j-es* 

pellate Ccurt is satisfactory m 

«« o TTiftMftr of fact, ai 


pect, and, as a matter - ipaj-ne© 

inception of the argument o to 

Counsel for the for n=? ^ 

.. ..... -.r-J i^uea 

out having clear findings but aftef* 

from the lower Appellate parlies 

going through the 

after making certain calculations 


me, that it would be 
dispose of the appeal 
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respect to the shares that belonged to two 
persons named Ram Sahai and Gulab, 
whose relationship with the plaintiffs will 
presently appear, I came to the conclusion 
that the judgment of the loAver Appellate 
Court, though sketchy and unsatisfactory, 
is right. 

The main grievance of the appellants 
before me is that the lower Appellate 
Court has misdirected itself, in proceeding 
on the assumption, that inasmuch as the 
plaintiffs had failed to prove what portion 
of the property Avas the self-acquired pro¬ 
perty of Deoki Nandan, the whole property 
in dispute must be presumed to be non- 
anceatral, and further that Ram Sahai, the 
great-grandfather and Gulab the brother 
of Ram Sahai, having once admittedly 
been the owners of the property in dispute 
along with other properties, the lower Ap¬ 
pellate Court ought to have considered 
the case on the assumption that those two 
brothers were members of a joint Hindu 
family unless the contrary was proved. 

It is true that ordinarily as between 
tVo Hindu brothers there is a presump¬ 
tion of jointness; but once a suit is brought 
for the recovery of possession of a certain 
property that has passed out of the hands 
of the family of which the plaintiffs are 
members, and when in that suit it is con¬ 
tended by the defendants, that the pro¬ 
perty sought to be recovered by the plaint¬ 
iffs was not the ancestral property of the 
plaintiffs the burden of proving that the 
property was ancestral lies on the plaint¬ 
iffs. This was the view taken by their 
Lordships of the Privy Council in the 
case of Atar Singh v. Tkakar Singh (1). 
In the present case it was definitely as¬ 
serted in the written statement that the 
property in dispute was not ancestral pro¬ 
perty, and as such, before the plaintiffs 
could be held entitled to a decree, it lay 
on them to prove that the entire property 
or a portion of the same was ancestral 
property. In face of the pleadings and in 
face of issue No. 3 framed by the trial 
Court no assumption in the absence of 
direct evidence, could he made in favour 
of the plaintiffs. As observed by their 
Lordships in the case noted above “when 
the onus lies as it does in this case on 
the plaintiffs in seeking to set aside on 

„(1) eind. Oas. 721; 35 C. 1039; 128 P. \V. R. 1908; 
35 1. A. 206; 8 0. L. J. 359; 12 C. VV. N. 1049; 10 
gom.L. n,790: 18 M.L.J. 379; 4 M. L. T. 207; 42 
f. B. 1910 (P, 0.}. 


such grounds a solemu deed executed by 
their lather, conjectures cannot be acceja- 
ed as a substitute for proof". On the 
finding of the lower Appellate Court the 
plaintiffs failed to prove what portion, if 
any, of the property in dispute was an¬ 
cestral and as such that Court Avas right 
in affirming the decree of the trial Court 
and dismissing the plaintills’suit. 

But because of the unsalisiaetoiy nature 
of the judgment of the tower Appellate 
Court, I, before disposing of the appeal, 
thought it proper to anive at a finding 
myself, after going through the evidence 
on the record, in pursuance of the power 
vested in an Appellate Court by the pro¬ 
visions of 8. 403, Civil Procedure Code. 
I have read the evidence in the case. It 
appears that a two-annas U-gandas share 
belonged to two brothers Ram Sahai and 
Gulab in equal shares. Out of the same 
a one-anna l-gandaa share belonged to 
Gulab. On Gulab s death the same passed 
in equal shares to the three sons of Ram 
Sahai named Harbandhan, Deoki Nandau 
named above and Hardin. Thus 
out of Gulab’s share inherited by Deoki 
Nandan was obviously his self-acquired 
property provided Ram Sahai and Gulab 
were separate. On the question of the 
jointness or otherwise of Ram Sahai and 
Gulab the evidence is entirely one sided. 
Notwithstanding the clear form of issue 
No. 3 the plaintiffs adduced no evidence to 
show that Ram Sahai and Gulab were ever 

joint. On the contrary the defendants did 

produce evidence to prove that Ram Sahai 
and Gulab were separate. 

Out of the one-anna l~gandas share of 
Ram Sahai each of the three sons also in 
herited 2-gandas share. One of those 
brothers Harbandhan died issueless and 
out of his 9-(7andas, V^-gandas passed to 
Deoki Nandan. This ih-gandas share also 
became the self-acquired property of Deoki 
Nandan, inasmuch as here again there is 
positive evidence on behalf of the defend 
ants that Harbandhan and Deoki Nan 
dan were separate, and there is no evi' 
dence led by the plaintiffs to contradivV 
the statements of the defendants’ witness^ 
on the point. Undoubtedly the \i^gandZ 
share that Ram Sahai inherited from Deoki 

Nandan would be ancestral pronertv 

out of the entire 22.V gandas share thof 

cm. .0 DcU Ncdi/ UJ 

and lie had a complete dispoiing p^e^ 
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for the same. In consequence of a partition 
ejected by the Revenue Court the original 
share of two-annas l-i-gandas became 4- 
annas share, and this accounts for the 
fact that the share transferred by Deoki 
Nandan and now claimed by the plaintiffs, 
is represented by a one-anna Iz-gandos 
share. The piopoitionate amount of the 
sale consideiaticm found to be for legal 
necessity is far in excess of the proportion 
that 9-f/Q share (the ancestral property 
of the plaintiffs) bears to I3h-gandas share 
(the self-acquired property of Deoki Nan- 
dan) and as such the plaintiffs were not 
entitled to a decree for any portion of the 
ancestral property. In my judgment the 
decisions of the Courts below are per¬ 
fectly correct and I dismiss the appeal 
with costs including in this Court fees on 
the higher scale. 

A. N. A. Appeal dismissed. 


NAGPUft JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 3G5 of 1924. 
September 14, lv^26. 

Present: —Mr. Kinkhede, A. J, C. 
Musammat DESHRANI and another— 
Defendants Nos. 2 AND 3 — Appellants 

versus 


Thakur KISHORE SINGH and another— 
Plaintiff and Defendant No. 1— 

Respondent. 

Limitation Act {IX of IOOSk Sch. I, Art. Ad¬ 
verse possession—Burden of proof—Adverse possession 

hy Hindu female entitled to maintenance against a«- 

other ill ulioni inJieritance. vests—Nature and extent 
of right acquired—Proof of knoivledge, neccssitu of — 
Adverse pn.^scssieai against limited ou ntr— Reversion¬ 
er's rights whether affected—Practice—Suit based on 

false averments—Dismissal, u'hether legal~~Xew plea 

of fact, whether allowable in appeal—Evidence — 
Death at particular time—Burden of proof—Presump¬ 
tion as to time of death—C. P. Tenancy Act (/ of 1020), 
s. 4 —Absolute occupancy holding—Advey'sc possesstoti 
against widow—Recognition by landlord—Reversionary 
rights, whether destroyed. 

Where possession is referable to a lawful origin, 
the presumption is that it is acquired lawfully and 
the burden is on the party asserting adverse posses¬ 
sion to prove his case. [p -1-17, col. 2.] 

As regards the nature of possession by one Hindu 
female entitled to maintenance against another Hirdu 


female in whom the inheritance vests for the time 
being, the quality and extent of right acquired by 
adverse possession always depends upon the claim 
accompanying it and upon the nature of the anmus 
pvssidendi. The question whether possession is ad¬ 
verse or not is always a question of one s own inten¬ 


tion to hold adversely and knowledge of such in* 
tention must be brought home to the real owner so 
as to extinguish his title, [p. 417, col. 2-J 

No adverse possession can run against a person 
until he becomes entitled to possession of the 
perty and an adver.se posse.'^sioii of any length of 
time, against a tenant for life is inelTectual against 
the reversioner or remainderman whose right 
.session only accrues on the death of tenant for life. 

[p 4-Jt;, col. 1.] ... / 1 - 

Xaunihat Hingh v. Alice Georgina Skiriner (3),fol¬ 
lowed. 

In such ca.ses the person in adverse possession 
against the life-estate-holder will acquire the life- 
estate of such holder, which will come to on end on 
the death of the latter. [ilid \ 

A suit is not liable to be dismissed merely because 
it is based on false averments, [p. 448, cols. 1 & *4 
Loola V. Pyare (4). followed. 

A plea about which there w’ere no pleadings 
the trial Court should not be alloivecl to be raised 
the stage of appeal at the instance of an unsuccess¬ 
ful litigant. [p. 448, col. 2] 

Aatliu Piraji v. Umcdmal (5\ followed. ,u k„t 
When the question is not merely one of death 
of death at a particular time, there is no presum^ 
tion as to the time of death but the party concern 
to make out death on a speciiied date must pro\e 

by evidence, [ibid.] . . 1 . rsa 

If a woman entit ed to maintenance is in ad^e 
possession of an absolute occupancy holding ® 
widow inherited by her after the death of her nu^ 
band, the recognition of her by the landlord, in 
absence of any proof that he dealt with such 
independently of her position as a dependent or 
presentative of the family of last -J 

cannot give her the status of an absolute 
tenant so as to work a forfeiture of the interest 0 
reversioner in the holding after the widows de 

[p. 449, col. 1-1 , . _-:-a 

The only effect of the recognition 
a personal estoppel against the landlord 1 
matter of ejecting her as a trespasser. |.ioia.j 

Appeal against a decree of 
Judge, Saugor, dated 8th May, 1^^ ’ 
Civil Appeal No. 22 of 1924. 

Mr G. L. Subhedar^ior the AppellaDta. 

Mr. J. iSen, for the Respondents. , 

JUDGMENT-— The appellants tooK 

sale-deed dated 22iid August, jn 

respondent No. 2, Miiscimmat Banoa * 
consideration of a mortgage-debt due 
a deed dated 7th February, 1908 . and ^ 
payment of Rs. 2PD. Respondent * 
who claims to be fi reversionary heir 

ed to succeed to Ihe estate ._Hent 

litigation, after tjhe death »hifl 

No. 2, instituted the suit out of the 

second appeal hasi arisen to set a - . 
said alienation. T\his suit was j 

December, ll22. llhe gjngh 

Musammat Batibahuf's husband Ja 
was the last male holder and Ina 
herited his estate as'. bis ibtf 

as she had no legal Necessity to 
mortgage-debt or to sell tha prop } 
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the satisfaction of that debt and a cash 
payment, the alienation was not binding as 
against him beyond her lifetime. 

Jalamsingh had two brothers Lachhman 
Singh and Pran Singh. It is common 
ground that Lachhman Singh died 
first. While according to plaintiff Pran 
Singh predeceased Jalamsingh, the de¬ 
fendant s case is that he died after Jalam¬ 
singh. Each of these brothers left behind 
a widow. Kajrani was the widow of 
Lachhman Singh, she died in 1906. Musam- 
Mat Shahjadi Bahu was the widow of Pran 
Singh; she disapneared from the village 
of residence of the family a few years after 
her husband’s death ; while according to 
plaintiff she has not returned since then, 
the defendants contended themselves by 
asserting that she has not been heard of 
since she left. Neither party expressly alleg¬ 
ed that Shahjadi Bahu actually died or must 
be presumed to be dead at any particular 
point of time. On the evidence on record 
both the Courts below have come to the 
concurrent conclusion that' Pran Singh was 
the last male holder of the estate, and that 
his death took place somewhere in Sambat 
1929 corresponding to 1872. This neces¬ 
sarily involves the conclusion that the 
estate devolved on Pran Singh’s widow, 

Musammat Shahjadi Bahu, and not on the 
Widows of Lachhman Singh and Jalamsingh 
who predeceased him. The further ques¬ 
tion arising out of this position was as 
regards the nature of the interest which 
Musammat Raj rani and Musammat Bari- 
bahu held in the property inherited by 
Musammat Shahjadi Bahu as against her 
during all the period that has elapsed since 
the latter’s disappearance. In short the 
question was, was the possession and enjoy¬ 
ment of Rajrani and Baribahu adverse 
merely to Shahjadi Bahu so as to deprive 
her of her widow’s estate and clothe them 
with the same, or they prescribed for the 
larger interest of an absolute owner, which 
Would make their possession adverse also 
Against the plaintiff in his capacity of 
reversionary heir of Pran Singh’s estate. The 
earliest document on record which shows 
Musammat Shahjadi Bahu’s name against 
the fields in suit is Ex. 3 D 3 of Sambat 
J.930. Presumably she continued to hold 
the land, until her disappearance from the 
Tillage in Sambat 1935 corresponding to 
1878-79, as we find from a remark in Ex. 3 
i^-4, a jamabandi for that year, that posses- 

was ordered to remain with MusamTnat 
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Rajrani and Musammat Baribahu so that 
Shahjadi Bahu. if aggrieved, might go to 
Civil Court. It is not clear that this pos¬ 
session of Rajrani and Baiihahu had Us 
origin necessarily in an act of trespass puie 
and simple and not in an act consistent 
with their asserting their own position as 
widows of predeceased co-parceners entitl¬ 
ed to maintenance out of the family estate. 
It was open to the defendants who allege 
acquisition of a prescriptive title of an 
absolute owner by Baribahu to prove by 
the positive and direct evidence of Bari¬ 
bahu, who is still alive that she prescribed 
for and acquired an absolute title which 
must hold good not only against Shahjadi 
Bahu in the event of her return, but also 
against the reversioners who may be eniitl- 
succeed to the estate on her death 
Where possession is referable to a lawful 
origin the presumption is that it is acquir¬ 
ed lawfully and the burden is on the party 
asserting adverse possession to prove his 
case. The learned District Judge has 
drawn an inference from the evidence on 
record consistently with Hindu notions. 
As regards the nature of possession by one 
Hindu female entitled to maiiiteiiance 
against another Hindu female in whom the 
inheritance vests for the time being the 
quality and extent of right acquired’ by 
adverse possession always depends upon 
the claim accompanying it and upon the 
nature of the animus possidendL Tbe ques¬ 
tion whether possession is adverse or not 
18 always a question of one’s own intention 
to hold adversely and knowledge of suen 
intention must be brought home to the real 
owner so as to extinguish his title, In the 
absence of any proved positive assertion of 
a hostile claim on the part of the two 

widows, Musammat Rajrani and Baribahu 
at the time of the commencement of their' 
possession and in the absence of Baribahu's 
own evidence it was open to the District 
Judge to draw the inferences ho did and 
to hold that the nature and quality of Bari-' 
bahu’s possession was not proved to be 
such as could give rise to the further in¬ 
ference that it was as an absolute owner 
and that it, therefore, became adverse as 
against the present plaintiff also The 
case 18 not taken out of the rule enunciated 

(Ij. Ihe Privy Council case in Lajivanii 


(1) 23..Iad, Cas, 710) 10 N. L, R. 35, 
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V. Safa Chcind (2), is also instructive on this 
point as regards the nature of interest 
which a Hindu widow prescribing as a 
widow acquires and makes good to her 
husband's estate. Any length of adverse 
possession against ^lussantmat Shahjadi 
Bahu could not have, tlierefore, set time 
running against the present plaintiff so long 
as it is not proved by positive evidence that 
d/us.s<nu//ia? 6hahjadi Bahu died in a parti¬ 
cular year. On the present state of record 
it is not possible to hold that limitation 
began to run against the present plaintiff 
from any particular date or year. It is a 
plain proposition of law that no adverse 
possession can run against a person until 
he becomes entitled to possession of the 
property. An adverse possession of any 
length of time, against a tenant for life 
is similarly ineffectual against the rever¬ 
sioner or remainderman whose right to 
possession only accrues on the death of 
the tenant for life: Xaunikal Singh v, Alice 
Georgina Skinner (3). 

The defendants may at the most be said 
to have proved only an acquisition by 
Baribahu of merely the widow's interest 
of Mussammat Shahjadi Bahu and nothing 
further. So long as such interest is not 
proved to have come to an end by proof of 
Shahjadi Bahu’s death, the plaintiff cannot 
be said to have become entitled to the 
possession of the property and the only 
remedy which he can claim under law is 
to have it declared that the alienations 
made by Baribahu are operative only 
during her own lifetime and not beyond 
unless they were proved to be justified by 
legal necessity. The plea of legal necessity 
raised in the case not being substantiated 
in the first Court was not made the subject 
of any specific ground of appeal before 
the District Judge. The result is that the 
transaction does not bind the plaintiff as 
a reversionary heir of Pran Singh's estate, 
and it was rightly declared as inoperative 
beyond Baribahu’s lifetime. 

The argument of the learned Counsel for 
the appellant that the present suit being 
based on false averment as to Jalamsing 
being the last male holder deserved to be 
dismissed on the finding that Pran Singh 

(2) 80 Ind. Cas. 788; 23 C. W. N. 9C0; 22 A. L. J. 
304; A. I K. 1924 P. C. 121; 5 Laii. 192; ^924) W. 
N 442; 20 L. W. 10; 2 Pat. L. R. 245; 26 Bom. L. 
H 1117; 47M. L,J. 935; 6 P. L. T. 1; 51 I. A. 171; 
1,. K. 5 A tP. C.) 94 (P. C.). 

(3) 92 Ind. Cas 63; 23 A. L. J. 691; A. I R. 1925 
All. 707; 47 A. 803. 


was the last male holder. But I am not 
prepared to uphold this contention in view 
of this Court *8 decision in LooZa v. Pyare 
(4). The 2nd contention is that in view of 
the admitted disappearance of Musammat 
Shahjadi Bahu from 1878, the Courts 
below should have presumed under the 
combined operation of ss. 107 and 108 of 
the Evidence Act that she was dead at the 
end of the period of 7 years from 1878 and 
that the plaintiff’s claim was, therefore, 
hopelessely barred by the time even when 
he instituted his former suit of 1908 to set 
aside the mortgage of the 7th February, 
1908, or at any rate at the date of tne 
present suit. In the absence of any speci¬ 
fic pleadings on the point of either 
or presumed death, I do not think I shoul^ 
allow the present belated contention to pre 
vail at the stage of second appeal. It 
the plaintiff to the brunt of a new attacfca^ 
the stage of appeal at the instance of an un¬ 
successful litigant: Nathu Piraji v. ' 

maZ (5). The law on the point of such pr - 

sumption is also clear. There is * 

thority for the view that when the 
is not merely one of death but of 
at a particular time there is no presume 
tion as to the time but the party concern 
to make out death on a specified date mu 
prove it by evidence: VenkataHaniirjiO'n'u 
Garu V. Lachamma (6), Jayawant 
Despande v, Ramchandra NarayanJo 
(7) and Parsoo v. Munnalal (8). ^ 

Muhammad Shaynf V, Bande 
V. Phekia Lai Sahu (10), Veeramma v. O/ij"- 

na Reddi (11) and il/aira; Faftma v.-4 . 

Waheed{l2). It is held in Gopal 
Avte v. Manaji Ganuji Padval (13) tha 
date of a person’s death must be 
any other fact by the party who is - 

ed in establishing that he died o 

before a particular date; ..^f^^cince 
Chand Marwari v. Ramrup Gir (14). 

(4) 33 Ind. Cas. 497; 12 N. L. R f 

(5i 1 Ind. Cas. 456; 33 B. 35; 10 Bom. U K 



11 C. L. J. 138. „ >r T J 443. 

(11) 16 Ind. Cas. 43; 37 M. ^-*0; 23 M-L-yjg, 

(12) 63 Ind. Cas. 286;-13 A. 

(13) 81 Ind. Cas. 449; 47 B. 4al; 

134; A I. R. 1923 Bora. 163. ^ ^ l. J, 

(14) 93 Ind. Cas. 280; 42 T. L. R. 

105; A. l.K. 1926 P. C. 9; {1926} W- 'J ■ 0. 

L. T. 163; 43 C. L. J. 249; 50 I^M. L- . L. B. 

N. 335; 5 Pat. 312; 30 C. W N. 721; 28 B-"'- ^ 

855; 531. A. 24 !(P. C.) 
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the defendants depended upon the plea 
of adverse possession for their success it 
wai necessary for them first to allege and 

nu tin mat Shabjadi 

lUhM died la a particular year. Not having 

done so they are not entitled to a.k me 

to Doake even the limited presumption 

that she was dead at the time when the 

I'^iised much less to presume 
that her death took place more than 12 

years before the institution of the pre¬ 
sent suit. 

♦ position taken up by 

the defendants appellants which is ba^^ed 
on the recognition of Baribahu as an 
absolute occupancy tenant, has remained 
to be considered. I think this contention 
cannot stand. As it has not been alleged 
and proved in this case that the landlord 
dealt with Baribahu independently of her 
position as a dependent or representative 
of the family of Fran Singh, Baribahu 
could not acquire the status of an absolute 
occupancy tenant by prescription or by 
recognition of the landlord. The only 
effect of the recognition was to raise 
a personal estoppel against the landlord 
la the matter of ejecting Baribahu as a 
trespasser. It did not confer on her any 
higher and new status so as to work a 
forfeiture of the plaintiff’s reversionary 
mterest in the estate of Fran Singh after 
Isaribahu 8 death. 

On the view taken by the Courts below 
that Mu3ammat Baribahu acquired by ad¬ 
verse possession only Musammat Shahjadi 
Bahu’slife-interest as a Hindu widowin the 
estate of Fran Singh and as such her pos¬ 
session was not adverse to the present 
plaintiff, the decision that her alienation 
Will not operate or be binding against 
plaintiff after her death is correct and 
^ust be upheld. The appeal, therefore, 
lails and is dismissed with costs. 

It' D* Appeal dismissed. 


V . fazal hosaim. 
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ALLAHABAD HIGH COURT. 

Second Appeal No. Iu30 op 1924. 

December 1, ly26. 

Present: —Mr. Justice Kendall. 
Pandit 8UKH NANDAN SARUP— 
/ Defendant—Appellant 

„ versus 

i^ntikh FAZAL HUSAIN— Plaintiff 

« —RevSpondbnt. 

wnminad Procedure Code {Act V of 189 $)^ s, 


^vhcthfrTu 

sarfcrcd'iflie had Leu'cldetol,"'' 

Second appeal against a decree of ihe 

Additional Subordinate Judge Bareillv 
dated the 8th of April, 1924. ^ ^areilJi, 

Mr. Nehal Chand for the Appellant. 
spJndeit!"" ' 

‘ ^ —The only ground taken 

in this second sppeal thn ri ■ • 

of thp p^, the decision 

Ian u-.r ^ appel- 

lant lias ordered to pay damages for the 

mahc.ous prosecution of the respondent is 
tha the institution of proceedings under 

s- 145, Criminal Procedure Code does not 
amount to a malicious prosecution Thiq 
question has, however, been settled bv 

authority. In Crowdy v. O'Reilly rn a 

deT^t ‘K Calcutta High cWin 1912 

88 m^nd 145 ^^C proceedings under 
88. and 145, Criminal Procedure 

iff^L'^thf a prosecution of the plaint- 

Vto J ■ so that damages mav 

malicious prosecution Ho 
exactly similar decision in this Court has 

l^qiQ ® Bench in 

19p decided that proceedings under s 107 

Criminal Procedure Code, might form the 

basis of an action for damages [Muhammad 

htazullah Khanv. Jail(am{2)l An attempt 

has been made to differentiate proceedings 

that the prmer may result in the restric- 

the liberty of the person on the 
individual charge. The distinction, how¬ 
ever 18 more apparent than real. Dama- 
ges for malicious prosecution are awarded 
to compensate the plaintiff for expenses 

body and the loss of reputaS 
etc., which, he has actually suffered and 
not for injurip which he might ’have 
suffered, if he ^d been convicted: 

No other objection has been made to tbo 
order of the Courts below, and tb»rl if 
is that the appeal is dismissed with costs'^ ^ 

-ippeal dismissed. 

^.(1) 18 lad. Cas. 737; 17 C. L. J. 105 ,. i; e. ^v/n. 

(2; 50 lnd.C8s. 110; 17 A L J. 776; 41 A. 503 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Original Ci^'il Scir No. 587 of 1925. 

May 19, ly26. 

rresent: —'Mt, Rupchand Bilaram, A. J. C. 
MifihSRS. OSBORNE GARRETT and Co., 

Ltd.—Plaintiffs 

VCVSTJ S 

RAISI JOTHABHOY and another- 

Dkfendants. 

CiriZ Procedure Code (Act 1* of 100S),n. VI, r. i:„ 
0. XXIX, r. 1—Corporation, suit hi/ -Attorney, uhe- 
ther can sign })laint--Amendment of plaint Discre¬ 
tion 0 ^ Court. 

In the case of a suit instituted by a Company, 
the plaint must be signed and verified either by the 
Secretary or by a Director or other principal officer of 
the Company able to depose to the facts of the case 
as provided by O XXIX. r. 1 of the Civil Procedure 
Code. An attorney appointed by the Company is in¬ 
competent to sign and verify a plaint on its behalf, 
but the Court may. if the plaint is not properly signed 
and verified, in its discretion, permit the plaint to 
be signed and verified as required by 0. XXIX. r. 
1, of the Civil Procedure Code. 

■ Delhi and London Bank Ltd. v. Oldham (1), relied 
upon. 

Mr. D. N. O'Sullivan, for the Plaintiffs. 
Messrs. Manghanmal Bhojraj and W. 
Lobo, for the Defendants. 

ORDER. —The plaint in this case has 
been signed by Mr. Jessaram Banarsidas 
duly constituted attorney of the plaintiffs 
who are described as Messrs. Osborne 
Garrett & Co., Ld. a firm carrying on 
business at Frith Street, Soho, London. A 
prelioainary objection has been raised as 
to the maintainability of the suit on the 
ground that the plaintiff being a limited 
Company, the plaint should have been 
signed and verified either by the Secretary 
or by a Director or other principal oflBcer 
of the Company able to depose to the 
facts of the case as laid down by O. XXIX, 
r. 1, Civil Procedure Code. Reliance has 
been placed on the ruling of their Lord¬ 
ships of the Privy Council in Delhi and 
London Bank Ltd. v. Oldham (1) where it 
was pointed out that the provisions of 
B. 151 of the old Civil Procedure Code cor¬ 
responding to 0. VI, r. 14, Civil Procedure 
Code, which, permit an attorney to sign 
and verify a plaint on behalf of an ab¬ 
sent plaintiff do not apply to a suit in¬ 
stituted on behalf of a Corporation. Prima 
facie, therefore, the plaint is neither pro¬ 
perly signed nor verified. It is urged on 


(1) 21 d. 60; 20 I.‘A. 132; 17 Ind. Jur. 482; 6 Sar. 
P. 0. *T. 331; Rafique aod Jackson’s F. C. No, 130; 10 
Ind. Dee. (N. s.) 672 (P. 0.), 


behalf of the defendants that the suit 
should, therefore, be dismissed. I am not 
prepared to accede to this request in the 
present case. I see no reason why I should 
not exercise ray discretionary powers (n 
permitting the plaintiffs to comply with 
the provisions of 0. XXIX, r. 1, Civil 
Procedure Code, and allow them time to 
file an amended copy of the plaint pro* 
perly signed and verified. No prejudice 
is being caused to the defendants by this 
delay as it appears that so far as the 
defendant No. 1 is concerned, he says tha 
he only acted as the agent of the Cha^ 

tered Bank and is in no way concerne 
with the goods which are the subject-matte 
of the suit and are said to have the allege 
purlioned mark 'Tvropp" stamped on them. 
So far as defendant No. 2 again is con¬ 
cerned he does not allege having advance 

any money on the goods, and he . 

care whether the goods in question wni 
are said to be now in the possession 
the Customs Authorities are delivered 
him or not. The interim injunction iss^ 
against defendant No. 2 is not 
any hardship on him. If the - 

have not brought on the 
persons against whom they should n 
obtained an interim injunction and i 
consequence of that they suffer they 
to thank themselves. I, therefore, gr 
three months’ time to the 
an amended plaint properly 
verified in accordance with O. 

Procedure Code, and order that 

bear the costs of the defendants for t 
hearings, the time wasted unnecessarily ^ 
consequence of their failure to presen 
proper plaint. ,,, 

. n^rhf* nreordinQ^l/’ 


P P 


OUDH CHIEF COURT. 

Second Civil Appeal No. 186 op 1^-®' 

December 22, 1926.^ 

Present: —Sir Louis Stuart, Kt., Lni 
Judge, and Mr. Justice Raza. 

BAHRAICHI—Defendant—Apebulawi 

V&7*SUS 

Thakur TIRBENI SINGH—Pi.*!*'”'"’ 

AND ANOTHER—DEFENDANT— 

Pre-emption —Qabzadari rights, whether un 
prietary rights^Under-propnrietary 
Pre-emption^Rival suits, dismissal of—App^ 

suit —Appeal agairtit decree in otner 

neMMOrv* 
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unrisr may in some cases mean 

under-proprietary rights, [p. 452 , col. 1.1 

tthere qah:adari rights in certain property 
weie gra^nted and the holders of tho.se rights were 

and wete P''‘P'=>'® as under-proprietors 

and were continuously treated as such : 

ileid that the grant must be taken to beofunder- 
pioprietary rights and that the sale of such rights 
was opento pra-emption. [p. 451, col. 2.] 

1^0 suits were instituted by two difTerent persons 
to pre-empt the same sale and the plaintiff in each 

a defendant in the other suit, 
dismissed and one of the plaintiffs 
appealed against the dismissal of his suit : 

that it was not necessary for him to file an 

decree in the other suit. [p. 452, 


BAHRilOHt V. TlRBENI SINGH. 




Appeal against the judgment and decree 

I'^yzihad, dated the 
oIstMarch, 1926, reversingthoseof the Addi- 

nonal Sub Judge, Fyzabad, dated the ist 
rebruary, 1916. 

Mr. Bisheshwar Nath Srivastava, for the 

Appellant. 

Messrs. R. D. Sinha, Kalka Prasad and 
(jopal Chandra Sinha, for the Respondents. 

JUDGMENT* —The facts necessary 
for the decision of this second appeal may 
be stated as follows:— 

A certain Rim Nidh sold what he de¬ 
scribed as his rights in an under-proprie- 
^ry tenure to one Bahraichi. Two persons 
Inbeni Singh and Rampher instituted 
suits which were separate suits, each as¬ 
serting a right of pre emption over the pro¬ 
perty sold, Rampher joined Tirbeni Singh 
S9 a defendant in his suit and Tirbeni Singh 
Rampher as a defendant in his suit, 

ihe two suits were heard together. At the 
commencement, the Court trying the suits 
discussed the relative claims of Tirbeni 
oingh and Rampher to exercise a right 
of pre-emption, if the property sold were 
property over which a right of pre-emp- 
iv.°^ ^uld be exercised. The Court found 
that Tirbeni Singh and Rampher had equal 
nghtfl of pre-emptiou under such condi¬ 
tions. This view was accepted by Tirbeni 
oingh and Rampher, and the Court then 
proceeded (as provided byelaw) to draw 
lots to decide who would be the suc- 
^ party. Tirbeni Singh succeeded in 
the drawingof lots, and Rampher then aban- 
aoued prosecution of his suit which was 

But an issue had been framed 
Doth the suits as to whether the property 
was property over which a right of pre-emp- 

fliol ^ exercised and the learned 
trial Judge decided upon thia point that 


the rights which purported to have l>^en 
transferred were rights of a tenant in an 
occupancy holding and as such incapable 
of transfer. la consequence in addition 
to dismissing Rampher’s suit, which had 
not been prosecuted to the end, he dis¬ 
missed Tirbeni Singh’ssuit. Tirbeni Singh 
appealed and the learned District Judge 
decided that the property transferred 
was property over which a right of pre¬ 
emption could be exercised inasmuch as it 
was an estate held in an under-proprietary 
tenure. The vendor Bahraichi has come to 
this Court in second appeal. His learned 
Counsel has taken two points. The first 
point is that what was transferred was the 
right of a tenant in an occupancy holding, 
which cannot be transferred under the law. 
The second point is that Tirbeni Singh’s 
appeal was bound to fail, because while ap¬ 
pealing against the dismissal of his own 
suit he had not appealed against the dis¬ 
missal of Rampher’s suit. 

In regard to the first point we have been 
taken through the evidence and we consider 
that the learned District Judge arrived at 
a correct conclusion. The Taluqdar of 
Ajudhiahad at the First Regular Settlement 
applied to be placed in complete proprie¬ 
tary possession of the property, with which 
we are concerned in the present appeal. 
The predecessor-in-interest of Ram Nidh 

contested this claim and asked for a sub¬ 
settlement. He claimed what he called 
pukhtadari rights. The parties compro¬ 
mised and the predecessor-in-interest of 
Ram Nidh was allowed under thia compro¬ 
mise by theTaluqdar of Ajudhia what were 
called qabzadari rights which included the 
rights in suit. The Settlement Officer in his 
English order called the rights “occupancy” 
rights. We have it in evidence that all 
along in the revenue papers the rights 
granted were described as under-propriet¬ 
ary rights and that all along the holders of 
these rights have been treated by the 
taluqdar as under-proprietors. No one has 
ever questioned the fact that these rights ' 
were under-proprietary rights until Bah¬ 
raichi after having taken the transfer of 
under-proprietary rights has thought it 
convenient as a defence in a pre-emption 
suit to assert that they were only the rights 
of an occupancy tenant. If the decision of 
Mr. Carnegy had been a clear and specific 
decision that the rights in question were 
the rights of a tenant only, we should have 
been preoluded in goiug behind th^t deoi^i 

t 
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sion, whatever might have beea the subse¬ 
quent treatment of the property in the 
hands of the holders. AVe consider, how¬ 
ever, that this decision is ambiguous and 
that it can be read either as a decision that 
under-proprietary rights were granted or as 
a decision that the rights of an occupancy 
tenant were granted. We find that in using 
the word “occupancy" Mr. Carnegy was trans¬ 
lating the word "'qabzadari' and it is settled 
law that the word ''qab::adari' may in some 
cases mean under-proprietary rights. Taking 
into account the evidence of subsequent 
treatment, we are of opinion that the 
learned District Judge arrived at a correct 
conclusion. 

Upon the second point there is very 
little to say. We have been referred to the 
Full Bench decisions of the Allahabad High 
High Court in Zaharla v. Dcbia (1) and in 
Gkansham Singh v. Bliola Singh (2), but 
neither of these decisions is directly in point 
though some remarks at p. 512* of the last 
case are very helpful. If there had been a 
decree in favour of any person which stood 
in the way of Tirbeni Singh until it was 
reversed, it is clear that Tirbeni Singh 
would not have been in a position to succeed 
in an appeal against the dismissal of his 
own suit, until he had removed the obstacle 
created by the decision in favour of an¬ 
other person against himself in the other 
suit. But here Tirbeni Singh was not in a 
position to appeal as tc the dismissal of 
RampheFs suit. If Tirbeni Singh had 
appealed he would have been met with the 
obvious reply that the suit as against him 
had been dismissed, that the decree was in 
his favour and that there was nothing upon 
which he could appeal. In these circum¬ 
stances we consider that Tirbeni Singh had 
every right to appeal against the dismissal 
of his own suit without taking any further 
action and we, therefore, dismiss this appeal 
with costs. 

z. K. Appeal dismissed. 

ri) 7 Ind. Gas. 156; 33 A. 51; 7 A. L. J. 861. 

(2) 74 lad. Gas. 411; 45 A. 506; 21 A. L. J. 465; 
A. I.R. 1923 All. 490 (F. B.). _ 
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LAHORE HIGH COURT. 

Second Civjl xAppeal No. h55 of 1926. 

December 22, 1925. 

Present: —Mr. Justice Zafar Ali. 
SULTAN iMUHAMMAD— Vendee No. 1- 

D.^fisndant—Appellant 


las'll S 

SURKtIRU KFiAN and ot.iers— Pdaistiffs 
AND GHAZI KHAN and others— 
Defendants— RevSpondents. 

Custom—Abixdi—Sale of site by non-propri^ioi^ o 
proprietor, u'heflu r binding upon other proprieio)S^ 
Sit it for jmssession—-Relief. 

The sale of a site in tha villasre by a non 

proprietor in favonr of one of the proprietors is no 
l)iuding on the remaining proprivtors. 

Where, therefore, in such a case some of the p 
jnhetors sue for possession of the site, they are e 
titled to a decree for joint possession of the s 
after removal of the materials, if any, standing 
it. 

Second appeal from a decree of the 
trict Judge, Attock District at Campbel- 
pur, dated the lUth Det'^mber, 1925, varying 
that of the Subordinate Judge, First 
Campbelipur, dated the 12th October, 19- 

Mr. M.S. Bhagit, for the Appellant. 

Mr. Devi Dayal, for the Respondents. 


JUDGMENT.— The house in disput® 
is situate in the abadi of village ’ 
and it was in the possession of a 
prietor menial, namely, Shera 
Shera sold it to one of the proprieto » 
namely, Sultan Muhammad, defendant J. * 
5, and the latter sold it to two n 

who figure as defendants Nos. 2 ^ 

The abadi land is joint property 
plaintiffs and defendants Nos. 5 to 9- 
plaintiffs sued for possession of 
house, according to their share in the ^ e 
land. Shera Musaili was only the 
the material and was not competent t 
the site or the right of residence. , 
sale in favour of defendant No. 5 . j 

he was one of the proprietors was not 

ing on the rest as held in Heba v. 

Singh and Kahan Singh v. to 

(2) and consequently the sale ^jj^i 

strangers was also inoperative. „ for 

Court granted the plaintiffs a j f^f 

possession of half the house 7 jjei 
by them but on appeal tne e 

District Judge held that and 

entitled to joint possession of tne 
orders that the purchasers should 

the materials within three m(^tas, 
dified the decree of the trial Cour 


(1) 24 P. R 1878. 
^2) 48 P. R. 1899. 
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ingly Defendant No. 5, the first vendee 
appeals and it is contended on his behalf 
that the plaintiffs were entitled only to a 
declaration that they were owners of a 
half share in the house and not to a decree 
for jopt possession of the site and for 

fho house and removal of 
the materials for which there was no prayer 
in the plaint. But according to the general 
rule of custom Shera was entitled to remove 
the materials and so are the alienees who 
stand in his shoes. As they have no right 
of residence in the house they should either 
vacate it or remove the materials. Further 
the plaintiffs are only entitled to joint 
possession of the site as the abadi land 
has not yet been partitioned. The decree 
of the lower Appellate Court is, therefore, 
correct and I dismiss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT, 

Appeal from Appellate Decree No. 2124 

OF 1924. 

August 2t), 1926. 

Present: —Mr. Justice Panton and 
Mr. Justice Chakravarti. 

Rai KIRAN CHANDRA ROY BAHADUR 

AND OTHERS—PLAINTIFFS—APPELLANTS 

versus 

SRINATH CHAKRAVARTI AND others — 

Defendants—Respondents. 

Grant Hrahinottar — Proof of ancient grant — 
Y^ng posaeasion under definite claim — Presumption of 

Tenancg Act (Vlll of ISSo), a. 
W3B hntry m Record of Rights—Presumption of 
orrectneaa, rebuttal of — Evidence—Document not inter 
partes, admissibility of 

A person who claims to hold as a tenant land within 
ine ambit of a zemindari must prove his ri^?ht to 
noid It without payment of rent by a grant from the 
«nnnda7-; but the production of the grant itself is 

WK ^ tF- col. 2.] 

vvHere there has been long continued possession 


the 'm, legal origin was possible and 

presume that those acts were done and 

thft existed which were necessary to 

%;freation of a valid title, fp. 455, col. 2.1 
Wlipsv. Halliday f5), followed. 

raisod^lr « ^ Presumption of a lost grant should be 
case fn circumstances of each 

j* *• * I Co], j 

of a*Lfin^ .cases of long po.ssession under a claim 
of aloat ar that the question of presumption 

In *^1®***®®® [p. 454. col. 2.] ^ 

always wfb presumption of lost grant care must 
fte taken to seo that long possession is clearly 
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establisHod to hive been enjoyed under a doilnito 
claim of right in such a manner that in the circum¬ 
stances it Was likely to have attracted the notice of 
the person or persons whose riglits are adversely 
nttected by such a claim, [p. 455 col. 2.] 

ith regard to tiie bralnn ntar grants made 
in ancient days in Bengal by the Kajns and 
Aemindars. long possession by tiie grantees and their 

. Ill aim of rent-free bralimottar grant 

19 all tliat can be expected after a long lapse of time 
m proof of a legal origin of such grants. Where 
possession under such a claim for a long period 
is proved by direct evidence, tlie Court not onlv 
might, but ought to presume that tlie claim was 
based upon a lost grant, [p. 458, cols. 1 & 2.1 

Although an entry in the Record of Rights must 
be presumed to be correct unless the contrary is 
proved yet, where the matter is investigated by the 
Civil Court and the parties adduce their evidence on 
the point in controversy, tlie entrv loses its weight 
when the evidence discloses no foundation for it ft) 
45(), col. 1] 

Documents showing the dealing of the property by 
the descendants of the original grantee, as rent-free 
brahmottar and evidencing the transfer of their in¬ 
terests are admissible in evidence to prove the title 
of the grantee. [i6ia.] 

Appeal against the decree of the Officiat¬ 
ing Subordinate Judge, First Court, Farid- 
pur, dated the 28th of July, 1924, reversing 
that of the Munsif. Second Court, Bhanga 
dated the 17th of March, 1924. 

Babu Hemendra Chandra Sen (with him 

Babu iSurend^'u Nath Bose {St ), ior the Ap¬ 
pellant. 

Babu A/a7i7naf/ia Nath Roy (Jr.), for Babu 
Upendra Chandra Banerji, for the Respond¬ 
ents. 

JUDGMENT. 

Chakravarti, J.— This is an appeal 
by the plaintiffs against the judgment of 
the Officiating Subordinate Judge of Farid- 
pur, dated the 26th July, 1!)24, reversing 
that of the Munsif of the Second Court at 
Bhanga, dated the 17th March, 1924. 

The appellants brought the suit under 
8. 158 of the Bengal Tenancy Act for the 
assessment of fair and equitable rent for 
certain lands appertaining to their zemin- 
dari Touzi No. 5557 of the Faridpur Col- 
lectoratein the possession of the defendants 
and also for arrears of rent for the years 
1,326 to 1329. In the course of a Record of 
Rights the lands in suit were recorded as 
brahmottar Prankrishna Bhattacharji liable 
to assessment with fair and equitable rent 
The present claim of the plaintiffs was 
based on the said entry in the Record of 
Rights. 

The defence of the defendants Nos. 1 to 
14 was that the lands in suit appertained 
to brahmottar Prankrishna Bhattacharji 
that these lands were enjoyed as such by 
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the grantee and his successors from before 
the Permanent Settlement and that in 
execution of a decree, dated 1879, against 
a successor of the original grantee, the 
lands in suit were sold as rent-free brah- 
mottar in 1882 and were purchased by 
defendants Nos. 6, 7, 8 and 9. The defend¬ 
ants alleged that the purchasers were all 
along in possession of the land as rent-free 
hrahinottar without any payment of rent to 
the plaintiffs. 

The Court of first instance held that the 
defendants had failed to rebut the pre¬ 
sumption of the correctness of the Record 
of Rights by the documents relied upon by 
them. He further held that the presump¬ 
tion of a lost grant did not arise in the cir¬ 
cumstances of the present case. The learned 
Munsif was not satisfied that the documents, 
Ex.8. a, B and 0, relied on by the defend¬ 
ants did relate to the lands in suit and 
he held that even assuming that these 
documents did relate to the lands in suit, 
they were not sufficient to rebut the pre¬ 
sumption which arose from the Record of 
Rights. 

On appeal by the defendants the learned 
Subordinate Judge found thatExs. A, B 
and C related to the brahmoitar lands known 
as Prankrishna Bhattacharji. He further 
found that Harish and Parbati whose names 
were mentioned in Exs. A, B and C were 
descendants of Prankrishna Bhattacharji. 
Exhibit A is a hibanama^ dated 1861, by 
which the lands in suit were dealt with as 
rent-free brahmoitar by the descendants of 
Prankrishna Bhattacharji. Exhibit B was 
the sale certificate under which the 
defendants purchased the land at the sale 
of 1882; and Ex. C was the writ for deli¬ 
very of possession to the purchaser in that 
execution sale. No question as to the 
admissibility of these documents was 
raised either in the Court of first instance 
or before the learned Subordinate Judge. 
The only ground upon which the plaintiffs 
contended that those documents were of 
no help to the defendants was that it was 
not established that the lands mentioned 
in those documents were the lands in suit. 
The learned Subordinate Judge found that, 
to use his own words:—“There is, there¬ 
fore, no doubt that the defendants and 
their predecessors have been holding’ the 
said lauds as rent-free brahmoitar for at 
least 62 years. The plaintiffs-respondents 

cannot show that within this period they 

have rdalised any rent from the defendants 
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in respect of the lands in suit, The defend¬ 
ants denied that they ever paid rent for 
the said land. That being so, it can be 
reasonably inferred that the defendants and 
their predecessors-in-interest have held the 
land under a rent-free title. The same can 
also be inferred from the description of the 
lands as brahmoitar in the Record of Rights. 
In this view the learned Subordinate Judge 
dismissed the plaintiffs’ claim for assess¬ 
ment of fair and equitable rent. 

The learned Vakil who appears for the 
appellants urged two grounds in support 
of this appeal : first, that the land being 
admittedly within the plaintiffs’ zemindan 
the defendants were bound to prove an old 
grant recognised by law ; and secondly, 
that Exs. A, B andC were not admissible m 


evidence. ^ 

In the course of arguments the learned 
Vakil also contended that the presumption 
of a lost grant which the learned Subordi¬ 
nate Judge held to have arisen from long 
enjoyment of the lands under a claim o 
rent-free title was not justifiable upon tn 
findings arrived at by the learned Subordi¬ 
nate Judge. 

The learned Vakil contended that tn 
defendants were not entitled to establis 
their claim to hold under a rent free gra 
without the production of the original gran • 
la support of this contention the 
Vakil relied upon the case of Jagdeo 
Singh V. Baldeo Singh (1). There is no douot 

as to the general principle that a . 
who claims to hold as a tenant land wi 
the ambit of a zemindari must prove 
right to hold it without payment of r 
by a grant from the zemindar. In 
before their Lordships, they were not s 
fied that the tenant had succeeded m P , 
ing such a grant. Their Lordships 
not intend to lay down that the only w y 
prove a grant was by production oi 
grant itself. , 

This contention of the learned ’ 
therefore, fails. , ^ 

The learned Subordinate Judge nae 
sumed the existence of a lost tfae 

only in cases of long possession 
claim of a definite right that the qn 
of presumption of a lost grant 
is a well-known principle. In a .ug 
decision of the Judicial Committee i 

(1) 71 Ind. Cas. 984; 49 I. A. 399; 27 
36 C. L. J. 499; 3 P. L. T. 605; A. I. R- 45 ¥* 

32 M. L. T. 1; (1923) M. W. N. 361; 2 F»«. 

L. J. 460 (P. 0.). 
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OBSQ ot Srinath Roy V, Dinabandhu Sen. (2) 
their Lordships observed : “la practice 
such origiaal grants are but rarely forth¬ 
coming now, and resort must be had to 
secondary evidence of them, or to the 
inference of legal origin to be drawn 
from long user.” Later on their Lord- 
ships observed that the evidence of “a 
Government grant of an exclusive fishery in 
navigable waters ought to be conclusive and 
clear, but they are of opinion that in so 
far as such evidence can now be expected 
to be forthcoming as to particular grants 
more than a century old, the evidence in 
the present case was sufficient to show that 
the competent authority—the Government 
of India in right of the Crown—did actually 
grant to the plaintiffs' predecessors-in-title 
or settle with them so as in effect to grant 
a jallcar right.” In this case a lost grant by 
the Grown of a several fishery in favour of 
the subject was presumed from long posses¬ 
sion. In cases of claims of prescriptive 
right based on long user, presumption of 
lost grant has been made. The Judicial 
Committee in the case of Rajr^ip Koer v. 
Abdul Hossein (3) observed as follows:— 
“Their Lordships think that in this case 
there is abundant evidence upon the facts 
found by the Court for presuming the 
existence of a grant at some distant period 
of time.” Similar presumption of a lost 
grant has been drawn in cases where the 
permanency of a tenure has been claimed 
from long user and other circumstances. 
See the case of Abdul Hakim Khanv. ELahi 
Baksha Saha (4). 

In Bengal Rajas and rich Zemindars in 
ancient days made numerous rent-free 
hrahmottar grants to learned Pandits and 
Brahmins of saintly character for their 
maintenance. At this distance of time most 
of the original grants recorded in country 
papers have been lost. 

Long possession by the grantees and 
their successors under a claim of rent-free 
hrahmottar grant is all that can be expected 
after a long lapse of time in proof of a legal 
origin of such grants. At this distance of 
time it is unreasonable to expect'that 


(2) 25 Ind. Caa. 467; 41 1. A. 221 at p. 227; 18 C 
W. N. 1217; (1914) M. W. N. 654; 1 L. W. 7-33; IG M 
L T. 319; 12 A. L. J. 1193; 20 C. L. J. 385; 16 Bom 
L. R. 901; 42 0. 489 (P. 0.). 

. (3) 7 I. A. 240 at p. 247; 6 C. 394; 7 0. L. R. 52.9: 

7; 4 Bar. P. 0. J. 199; 3 Suth. P. C. J 
4 Ind. Jur. 530; 3 Ind. Dec. (n. a.) 257 (P. 0.). 

29 G. W. N. 138; A, I. R 

1W5 Cftl, 809j 62 0. 43. 


grants made to those Brahmins would exist 
or could be produced in Court. VVhether 
a presumption of a lost grant should 
arise or not must depend upon the circum- 
stauces of each case. The existence of these 
original grants after the lapse of such a 
long time can only be expected if such 
documents escaped destruction either by 
the climatic influence of lower Bengal or 
by ravages of white ants or destruction by 
fire or cyclone of the thatched huts in 
which the grantees of this class ordinarily 
resided. It is only in rare cases that an 
ancient grant which has survived these 
nsks is now available for production in 
Court. In cases of this nature when long 
possession, as here, for 62 years has been 
proved by direct evidence, the Court not 
only might, but, in my opinion, ought to 
presume that the claim was based upon 
a grant which is now lost. Care must, 
however, always be taken to see in these 
cases that long possession is clearly estab¬ 
lished to have been enjoyed under a definite 
claim of right in such a manner that in the 
circumstances it was likely to have attracted 
the notice of the person or persons whose 
rights are adversely affected by such a 
claim. In Eogland where deeds are ordi¬ 
narily kept in safer custody and are less 
liable to destruction, this rule of law is 
also well-established. I shall refer to one 
well-known case in which this principle is 
stated by Lord Herschell in the following 
words.*— 

‘•Now, I apprehend that where there has 
been long continued possession in assertion 
of a right, it is a well settled principle of 
English Law that the right should be pre¬ 
sumed to have had a legal origin, if such a 
legal origin was possible, and that the Courts 
will presume that those acts were done and 
those circumstances existed which were 
necessary to the creation of a valid title,” 
Phillips V. Halliday (5) Lord Reading, C. 
J., referred to this enunciation of the'law 
in a comparatively recent case of General 
Estates Co, v Beaver (6). 

In the present case the learned Subordi¬ 
nate Judge has found possession for 02 
years under a claim of a rent free grant by 
the original grantee and his successors and 
then, after the property was sold by the 
purchasers, defendants. Daring this long 




L. T. 745; 55 J. p7741’ 








(6) ^1914) 3 k. B. 918 at p. 920; 84 L J K B 21* 
12 D. Q. R. ai«i 30 T. u k m, ’ 



IHSAN DLLAH tf. FAI^HaT ALI. [100 L 0. 1927] 


period of time the zemindar did not receive 
any rent for these lands. 

I am, therefore, of opinion that the 
learned Subordinate Judge Tvas right in 
holding that from the circumstances of the 
present case the presumption of a lost grant 
arose. 

As to ^the second point raised by the 
learned Vakil, as I have already stated, no 
objection as to the admissibilit}’' of those 
documents was raised in either of the Courts 
below. Nor was it raised in the written 
grounds of appeal before this Court. It 
is difficult to see on what ground their 
admissibility as evidence can be questioned. 
The first document is a piece of evidence 
which shows the dealings of the property 
by the descendants of the original grantee 
as rent-free tra/imottarland; and the other 
two documents are connected with the title 

of the defendants. One of them is in fact 
the title-deed upon which the defendants’ 
claim was based as purchasers at an execu¬ 
tion sale. The other document shows that 

delivery of possession under that purchase 
was taken. 

None of the grounds relied upon by the 
learned Vakil for the appellants has any 
force. Strong reliance was placed by the 
learned Vakil for the appellants on the pre¬ 
sumption as to the correctness of the entry 
in the Record of Rights in favour of the 
plaintifis. There cannot be any doubt that 
the entry must be presumed to be correct 
unless the contrary is proved but when 
the matter is investigated by the Civil 
Court and the parties adduce their evidence 
on the point in controversy, the entry loses 
its weight when the evidence discloses no 
foundation for it. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

Panton, J.—I agree. 

N. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1033 of 1925. 

November 17,1925. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

IHSAN ULLAH —Defendant — 

Appellant 

VCVSltS 

Sheilch PARHAT ALT —Plaintiff 

AND 8AID-UD-DIN AND ANOTHER— 

Defendants—Respondents. 

Brt'tmptiQn — Prt'€mplor, whether can put vendct to 


proof of title of vendor hi respect of portion of 
property sold. 

In a suit for pre-emption it is open to the plaint- 
itY to allege that the vendors have included in tha 
sale-deed a share larger than tliat owned by them in 
the property sold in order to inflate the price and tbitf 
to defeat pre-emption. In such a case, the plainti" 
is entitled to put the vendees to proof of the ven¬ 
dors' title in respect of the excess share sold by 
tlieni. 

Second appeal against the decree of the 
Second Additional Subordinate Jud^e, 
Allahabad, dated the 14th of March, 12^5- 

Mr. P. L. Banerji, for the Appellant. 

Mr. Zahur Ahmad and Dr. K. N, KdtJ^t 
for the Respondents. 

JUDGMENT.— This is a defendants 
appeal arising out of a suit for pre-emption. 
The plaintiff came into Court on the allege* 
tion that although only one-sixth share 
each belonged to the vendors, defendants 
Nos. 2 and 3, they had fraudulently in 
order to inflate the price and to defes 
pre-emption included the whole 
the disputed plot in the sale-deed- 
plaintiff further alleged that the defendan 
No. 2 had no authority to execute the 
deed on behalf of defendant No. 3. ^ • 
however, prayed that if the Court 

that the sale-deed had been validly execute 

by defendant No. 3 he was ready to 
his share also. The Court of first 
dismissed the suit on the ground 
plaint as drafted was defective and 
plaintiffs suit was liable to 
cause he had tried to put the defen 
No. ], the vendee, to the proof of * 

No. 3’s title. The lower Appellate 
has come to a contrary conclusion. 

finding of the lower Appellate ® j-nts 

to this that, as a matter of fact, def^n 

Nos. 2 and 3 only own a —/nil 

each in this plot and that they kne 
well that the total of their shares 
one-third but that in order to ju* 

price and defeat pre-emption 
lently inserted more than one-third 
in the sale-deed. As regards the 
finding is that Rs. 550 which is Ife 

the sale-deed and which was not paid 

the Sub-Registrar, was not 
genuine price. On the basis ox tne p 

the Court came to the conclusion 
real price of the one-third share wn 
defendants knew they owned 
they really transferred to the vend 

R9.'56-10 8. fransfef 

In view of the finding that the 
of the whole share was not a 
but was fraudulent, we think that tn 
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no fatal defect in the suit. The Court of 
first instance had relied on the case of 
Sahodra Bibi v. Bagcshari Singh (1). In 
the concluding portion of the judgment the 
learned Chief Justice remarked that “they 
do not decide that a vendor is entitled 
fraudulently to insert property, to which 
he has no title, in the sale-deed for the 
purpose of inllating the price or otherwise 
fraudulently to defeat pre-emption.” On 
the findings arrived at the lower Appel¬ 
late Court these remarks apply to this 
case. We accordingly dismiss this appeal 
with costs including in this Court fees on 
the higher scale. 

z. K. Appeal dismissed. 

(1)29 Ind; Cas. 1000; 37 A. 529; 13A. L. J. 711. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 82 op 1925. 

December 21, 192tj. 

PreseTit —Mr. Findlay, J. C. 

Musammat RUKHMABAI and others - 
Defendants—Appellants 

versus 

JAIPAL and oTuEttS— Plaintiffs — 

Respondknts. 

Hindu Law—Bombay School—Powars iu C. P .— 
VTit/ou»— Acquisition from income of husband's estate 
■‘■Accretion — Intention — Test. 

The Powars, settled in the Central Provinces, 
arrived in these Provinces long before and altogether 
independently of the Mahrattas. [p. 4cO, col. l.J 

The Powars, settled in the District of Balaghat, 
did not migrate from the Bombay Presidency, bring¬ 
ing with them Bombay customs, nor are they gov¬ 
erned by the Mayuklia School of Hindu Law. [p. 46i, 
col. 1.] 

The question whether a Hindu widow who pur¬ 
chased immoveable property out of the prolitsof the 
estate inherited by her from her deceased husband, 
intended to treat the acquisition as an increment to 
her husband's estate or not, must be judged from 
her actual conduct in making and dealing with the 
acquisition in question, [p. 462, col. 1,] 

Isri Dull Kotr v. Hansbutty Koerain (4), Gonda 
Kooer v, Kooer Oodey Sinyh (5), Kula Chandra Chakra- 
varti V. Bama Sundari Dasya (6) and Sheolochun 
Singh v. Saheb Singh (7), followed. 

Wahid Ali Khan v. Tori Ram (2) and Subra- 
manian Chetti v. Arunachelam Chetti (3), distingu¬ 
ished. 

Appeal against the decree of the Subordi- 
uaie Judge, First Class, Balaghat, dated 

30th June 1925, in Civil Suit No. 3 of 

Dr. Sir H. S. Gour and Mr. S. B. Gokhale, 
lor the Appellants. 


V. JaTPaL. 457 

^Messrs. Fida Hussain and Abdul RaJnnan 
Khan, for the Respondents. 

JUDGMENT.— The plaintiffs Jaipal, 
Mahpal and Tikaram, sons of Jangli, as 
well as Ardeshar, plaintiff No. 4, filed the 
present suit against the defendants, Mus- 
aminat Rukhmbai, Ivisan, Soma and Jiwan, 
for recovery of 10-anna share in Mouzd 
Birsula (Balaghat). The Subordinate Judge 
commenced his judgment by saying the 
genealogical tree included therein will serve 
to elucidate the matter. The highly con¬ 
fusing form, in which the genealogical 
tree has been given in the judgment, far 
froni elucidating the relationship of’the 
parties, tends to obscure it. I append 
hereto as Annexure A* a genealogical tree 
of the parties in what, 1 hope, is a more 
intelligible form. It will be seen there¬ 
from that Adkoo and Ladkoo were brothers, 

was the son of Adkoo, died 
in L9...L. After Dadkoo’s death his widow 
Musammat Sita was in possession of a 10- 
anna share of Mouza Birsula as a Hindu 
widow. She had inherited an 8-anna share 
thereunder immediately after Ladkoo’s 
death and had obtained the remaining 2- 
anna share under circumstances discussed 
below. The plaintiffs* case was that Mus¬ 
ammat Sita, during her lifetime, gifted the 
10-anna share to her daughter iff wsarnTnat 
Sugabai who died in 1919, whereupon the 
defendants Nos. 1-4 had taken possession 
of the property. The plaintiffs had in¬ 
sufficient funds to meet the expenses of 
litigation necessary for recovery of the 
property, hence they sold 5-anna share 
thereof to the plaintiff No. 4 Ardeshar, who 
was accordingly joined as a party. 

The defendants denied that the plaint¬ 
iffs were reversioners of Ladkoo and they 
raised various pleas with reference to the 

sale of half the subjects by the first three 

plaintiffs to the fourth one. The defend¬ 
ants contended that Musammat Sita in¬ 
herited the 8 anna share on the death of 
her husband Ladkoo. They further pleaded 
that the remaining 2 aana share had been 
mortgaged by the original owner Dalpat 
to one Jai Gopal who obtained a decree 
for foreclosure in Civil Suit No 251 of 

1892 in the Court of the Extra Assistant 
Commissioner, Balaghat. Musammat Sita 
made a payment of Rs. 44S-6-3 towards 
the mortgage-decree and the Court order¬ 
ed the share to be made over to her The 
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said payment was made by Musammat 

Oita out of her khamora money and in 
Suit No. 265 of 1893 in the Court just 

mentioned Afwsawmat Sita got a decree for 

possession of the 2-anna share with a 
direction^ that she was to remain in posses- 
sion until Dalpat paid off the amount due 
to Jai Gopal. This was never done and 
thus the share in question became Musam¬ 
mat Sita's absolute property. Further 
under a registered deed of gift, dated the 

4th June, 1»97, Afusaminat Sita gifted the 

■whole 10-anna share to her daughter 
Sugabai and gave over possession. Musam¬ 
mat Sugabai died in 1919, whereupon 
the 10-anna share was mutated in favour 
of her daughter Rukhmabai, defendant 
No. 1, and her step-sons, defendants Nos 2- 
4. A further plea was offered on behalf 
of the defendants raising a legal point 
viz., that the ancestors of Ladkoo Patel’ 
migrated to the Central Provinces with the 
Bhonslas from the Bombay Presidency 
that Ladkoo s family and ancestors always 
adhered to the customs and laws prevail 

Presidency; that the' 

Mayukha School of Hindu Law, therefore 
applied in the case, and that Musammat 
Sugabai had held an absolute and not a 
limited estate in the share in question 
The plaintiffs denied that the Mitak- 

shara School of Law applied to the parties 

and traversed various other allegations 
put forward on behalf of the defendants 
On the issues, which arose in the case 

the Subordinate Judge came to the follow¬ 
ing decision:— 

(1) That Adkoo was the brother of 

Ladkoo and that the first three 

plaintiffs were the sous of Jano-ii 

the son of Adkoo. ® ’ 

(2) That the sale of the 5-anna share by 

plaintiffs Nos. 13 was proved and 
was not champertous or void. 

(3) That there was no evidence to’ show 

that Musammat Sita had any 
khamora funds, and further that 
there was no proof from what 
particular funds she had acquired 
the 2-anna share. Even, however 
on the assumption that it was 
purchased out of the income of 

Ladkoo's property, the plaintiffs 
could not claim it. 

(4) That plaintiff No. 4, Ardeshar, was 

legitimately joined as a party in 
the case. 

(^5) That Musammat Sita had executed a 
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registered deed of gift on 4th June 
l8y7 in favour of her daughter 

Sugabai. 

(6) jjThat the gift deed could not here* 
garded as a surrender so far as the 
^-anna share, which was Musarmnat 
Sitab absolute property, is con¬ 
cerned. 

(7) That the Mitakshara, and not the 
Mayukha Law applied in the case. 

That Gondi, alias Kulpat, had not 
consented to the gift by Musammat 
Sita in favour of Musammat 
Sugabai, but that, in any event, 
on the date of the gift, Jangli, 
not Kulpat, was the nearest rever¬ 
sioner. 

On these and connected minor finding® 
the Subordinate Judge passed a decree 
giving to the plaintiffs Nos. 1-3 possession 
of a 3-anna share of the subject men-, 
tioned, while plaintiff No. 4 secured » 
decree for a 5-anna share thereof. The 
claim of the plaintiffs as regards the re¬ 
maining 2-anna share was dismissed. 

Both the plaintiffs and the defendant® 
have appealed. It will be convenient lu 
the first instance to dispose of the app®** 
of the defendants. In this appeal two 
points are, in reality, raised. The fir® 
six grounds of appeal attack the finding 
of the Subordinate Judge that the Benares, 
and not the Mayukha, School of 
Law applies in the facts of this case, whu® 
the last two grounds of appeal relate u 
the house which formed part of Tiadkoo® 
share, which, it is alleged, should 
been retained by the defendant No. 1 either 
in whole or, at least, to the extent of a 
anna share. I proceed at once to discus 
the most important question in thisapp^’ 
what School of Law applies to toe 

in question. , . 

The main pleading of the defendants ^ 
this question was contained in 
of the written statement, dated the ^ 

July, 1924. It was therein alleged that tne 
ancestors of Ladkoo Patel migrated ‘ 
these Provinces along with the Bhons , 
from the Bombay Presidency, had he P 
the Bhonslas in their Cuttuck eipeditio^ 
and in recognition of their services , 
granted the villages and land in the ^ 
ghat District. The Powar Patel ances 
of Ladkoo as well as his family, 

had adhered to the customs and j 

vailing in the Bombay Presidency * 
therefore, the family is governed of 
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Mayukha School of Hindu Law. If this 
were so, there would be no question but 
that the defendants were entitled to retain 
the property in suit. 

On behalf of the plaintiffs it was denied 
that Ladkoo's family had come from the 
Bombay Presidency or was governed by 
the Mayukha Law. 

The Subordinate Judge, after examin¬ 
ing the evidence of various witnesses pro¬ 
duced by the defendants on the point, 
held that their evidence was inconclusive 
towards supporting the allegation that the 
family could be held to be governed by 
the Mayukha School of Law. After refer¬ 


V. JAIPAL. 450 

“t/aAan Puar tahan Dhar hai\ 

Aur DharJahan Puar; 

Dhar bina Puar nahin; 

Aur nahin Puar bina Dhar." 

This may be translated as follows:— 

“Where the Panwar is there is Dhar, and 
Dhar is where the Panwar is; without the 
Panwars Dhar cannot stand, nor the 
Panwars without Dhar." 

Apparently, the Powars were expelled 
from Ujjain by the Muhammadans about 
1190 A. D. and thereafter spread to several 
places in South India, and -to the Central 
Provinces and Bombay: c/. page 336 of the 
same Volume. 


ring to certain standard books of reference 
on the point, the Subordinate Judge came 
to the finding that there was no proof 
that the Powars, in general, or Ladkoo’s 
family, in particular, came from the Bom¬ 
bay Presidency. He held, on the contrary, 
that the evidence of the plaintiffs went 
to show that the Powars must have come 
from Dharanagree. In those circumstances, 
there was, in his opinion, no room for the 
application of the principle laid down in 
Balwant Rao V. Baji Fao (1) so far as the 
question of the present family being 
governed by the Mayukha School of Law is 
concerned, and he held that the Mitakshara 
tenets applied to the case. 

Turning first to the standard books, 
which contain references on the subject 
some of which have been alluded to by 
the lower Court, while others have been 
quoted in support of the defendants-appel- 
lants’ case at the hearing of the appeal it 
must be confessed that the references in 
question are fragmentary and are by no 
means conclusive on the point involved. In 
Malcolm’s Memoir of Central India and 
Malwa, Vol. I, at page 80, the following 
passage occurs:— 

“In the early periods of Mahratta history, 
the family of Puar appears to have been 
one of the most distinguished. They were 
of a Rajpoot tribe, numbers of which had 
been settled in Malwa at a remote era; from 
whence this branch migrated to the 
Heccan.” 

At page 335 of Vol. IV of Russeirs Tribes 
and Castes of the Central Provinces, where 
the Panwar dynasty of Dhar and Ujjain is 
dealt with, the following saying is quoted: 

Gas. 515; 16 N. L. R. 187: 39 M. L. J. 
166: 71920) M. W. N. 483; 22 Bom. L. R. 1070; 28 M. 

A. L. J. 1049; 12 L. W. 679; A7 h A. 

26 0, W. N. 243; 49 Qi 30 (P. 0.). 


At page 101 of the Balaghat District 
Gazetteer, the early history of the^Powars 
is again alluded to. According to this 
Volume, which does not pretend to origin¬ 
ality and is merely collated from standard 
works of reference and the like, some 
Powars having been expelled from Dhar 
settled at Nagardhan near Ramtek and 
from there gradually spread over a large 
part of the Bhandara, Chanda and Balaghat 
Districts. As a reward for help given to 
the Bhonslas in the Cuttuck expedition, 
they were given waste lands to the west 
of the Wainganga river and from there 
found their way into Mau and Baihar. 
These references certainly favour the' 
plaintiffs’ allegation and so far militate 
against the idea that the Powars, in these 
Provinces at least, migrated here from 
Bombay. 

I will now turn to certain references 
from certain standard works which are 
alleged to favour the contention of the de- 
fendanis. At page 1314 of Tpd’s Rajasthan 
Vol. ir, where the annals of Haravati are 
being dealt with, the following passage 
occurs: 

“These kingdoms of the south as well 
as the north were held by Rajpoot sove¬ 
reigns, whose offspring, blending with the 
original population, produced that mixed 
race of Mahrattas, inheriting with the 
names, the warlike propensities, of their 
ancestors, but who assume the name of 
their abodes as titles, as the Nimalkurs the 
Phalkias, the Patunkars, instead of their 
tribes of Jadoon, Tuar, Puar, <&c. &c " 

I have also been referred to two passages 
in Ketkars Mahratta Cyclopedia. One 
of these is to be found at page 47 of Vol 17 
and may be translated as follows*_ 

“At Malthan in the Poona District there 

is a family of Powars; it is said ,i,at (his 


RUKHMi 

^lace o^r house) is the origin of the Dhar 
Powar home." 

At page 57, of Vol. 16, the following pas¬ 
sage occurs:— 

The ruling family Mahratta by surname 

l"anwar ruled in Maiwa from the ilth to 13th 

century and were descendants of Parwar 
Kajpoot family." 

In Duff’s History of the Mahrattas, Vol. 1 

Appendix page (ii), the following passage 
occurs: ® 

‘Tt will thus be seen that neither Shivaji 

whose family came from Rajputana, nor the 
Peshwas, who came from Egypt, nor the 
Prabhus who came from the vallev of the 
Vhinab in Kashmir and Punjab via Oude 
and Dalbhum, are the original residents of 
the tract they now claim as their ‘native 
lands.’ Who then are the Mahrattas? The 
answer is Mahrattas are a conglomerate body 
of tribes and castes who have settled them- 

solves in the tract iti which the present 
Marathi language is spoken, and Grant Duff’s 
History of the Mahrattas is the history of 
this mixed ethnic group containing Brah¬ 
mans, Kshatriyas, Vaishyas, Shudras and 
unclassified forest tribes.’ ’’ 

The indications, however, are that so far 
as the clan of Powars, who have settled in 
the Central Provinces, is concerned, their 
arrival in these parts dates from long before 
the Mahratta invasion. On thus point I need 
only refer to pages 27-33 of the Nagpur 
District Gazetteer as well as to page 101 of 
the Balaghatone. The indications, however 
on the fragmentary references to the ques¬ 
tion contained in the volumes quoted above 
certainly seem to me, on the whole, to fa¬ 
vour the view that the Powars, who'sf tiled 

here, arrived long before and altoc-plher 
independently of the Mahrattas. ° 

It will be convenient now to turn to the 
oral evidence on record. The burden of 
proving that the Bombay School of Law 
applies in the present case lay heavily on 
the defendants and it remains to decide 
whether that burden has been sufficiently 
discharged. 

It has been urged on behalf of the defend¬ 
ants that many circumstances go to show 
that the Powars are, in effect, Mahrattas 
from the Bombay Presidency. Their lan¬ 
guage, their marriage ceremonies, the dress 
of their women and the various ceremonies 
they observe or do not observe, are all said 
to point in this direction. It has been sug¬ 
gested on behalf of the appellants that 
•ertain partaol the evidenceof the plaintiffs’ 
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witnesses go to prove the theory of Mahratti 
origin. Nanda (P, W. No. 7) admits that 
the ceremony of bhujalia is not observed 
by the Powars. Personally, I can attach 
little importance to this fact. Blntjalia'^s 
a ceremony observed when wheat is sown 

and is peculiar to Northern India and Don- 

Mahratta people. Assuming that Powars 
are of Northern India extraction, it would 
be very natural for them to allow this cere¬ 
mony to lapse when they found themselves 
settled ill a non-wheat growing country. 
So far as the non-observance of the 
ceremony at marriages is concerned, this 
is certainly significant of the Mahratta 
custom, but I do not think that isolated 
items of this sort can be regarded as con* 
elusive in view of the fact that originally^ 
small clan of Powars settled in the Centra 
Provinces and graduall,v came into close 
contact with the Bhonslas through helping 
them in an invasion of (tuttack and 
otherwise associated with them. Itwou 

be very natural, in those circumstances jo^ 
their originalcustoms andeeremonies grand 
ally to acquire a certain Mahratta 
but it is altogether a different matter 
postulate of the Powars that, from the nrs i 

they came here bringing these Mahratta cu 
toms and observances with them. ^ 

same remarks would apply, it seems to mi 

to admissions like those made by Pi*^ 

(P. W. No. 9) that the Powar women do no^ 
wear lahangas (the dress of 
women) and also that they wear 
which is more distinctive of the Mabra 
women. . - 

Tlie evidence of the defendants’ 
has been carefully examined by the n 
ordinate Judge. The utmost, in my 

that the said evidence makes out is tha 

Powars are now, at any rate in certain 

pects, assimilated to the Mahrattas in lac 

ed matters of customs, dress and * g 
and that also their language has, to s 
extent, been modified in the 
Marathi. It is significant, 3 ) 

even a witness like Raghiiji (D. »v. ^ ^ 

admits that he knows Hindi, is ignOia 
Mahratti and of Mahratta customs. ^3 

never attended a Mahratta marriage- . 

(D. W. No. 4) who has, in his examm 
in chief, attempted to establish the 
tion that the Powars and the Man 
were almost entirely assimilated, 
self away badly in cross-eiamm 

Therein he had to admit that in 
ghat and Seoni Districts the Powars 
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speak Marathi and that he himself was 
Ignorant of Mahratta customs and ceremonies 
and it is significant that even *his witness 
admitted the possibility that the Powars 
had come from Dharauagi ee. Gana (D. W. 
No, 7) who, in his exainination-in-chief 
^P^^sised the similarity between the 
Mahrattas and the Powars, was unable 
to stick to this position in the cross examina¬ 
tion and was obviously ignorant of the 
place of the origin of his caste. Rambakhsh 
(D. u . No. 8) talks of the analogy between 
^e marriage rites of the Mahrattas of the 
Deccan and of the Powars of the non- 
observance of the bhujalia festival and of 
the Powar women having Icashtas on their 
wearing garments. The evidence of Tuka- 

similar, and so is that 
of Chindhoo (D W. No. lOj. The evidence 
of Soma (D. W. No. 16} to the effect that 
the Powars came to the Central Provinces 
during the Bhonslas'regime is directly con¬ 
tradicted by the authoritative works on the 
subject and cannot be accepted, and it is 
significant in this connection that Gana 
(D. W. No. 7) admitted that the Powars 
had settled in the Central Provinces some 
500-700 years ago. Lakhan (D. \V. No. 17), 
in his cross-examination, made admissions 
which militate strongly against the alleged 
identity or assimilation between Mahrattas 
and the Powars. 

In short, after a careful examination of 
this oral evidence, I am forced to the con¬ 
clusion that it fails to weigh the balance 
down in favour of the defendants’ allega¬ 
tion. At the most, wliat this evidence 
^ows fa that since their migration to these 
Provinces the Powars have come into close 
contact with the Mahrattas and have inevit¬ 
ably been tinged thereby in matters of 
language, dress, marriage ceremonies and 
the like. ^ The oral evidence wholly fails 

to establish the fact that the Powars came 

here from the Bombay Presidency, bring¬ 
ing with them Bombay customs, much 
leas that they were governed by the Bom¬ 
bay School of Law. The fragmentary re¬ 
ferences in the authoritative works quoted 
above also seem to me very evenly balanced 
and, as it was incumbent on the defendants 
to establish circumstances proving that 
the Mayukha School of Law applied to 

them, it seems to me clear that they have 
failed to do so. 

It has been suggested that the evidence 
already referred to showing that the Powars 
cave become tinged with Mahratta 
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customs and the like, was sufficient to 
shift the burden of proof to the other 
Side. I cannot, however, concur in this 
allegation. As I have already shown it 
was natural, if not inevitable, when the 
history of the Powars and their eventual 
connection with the Bhonslas in these 
1 rovinces are taken into account, that there 
should have been a certain assimilation or 
lessening of the gap between the Bhon¬ 
slas and the Powars. But it is a very differ- 
ent_ proposition to postulate from such 
a circumstance that the Powars and Mah¬ 
rattas who have migrated here from the 
Bombay Presidency are subject to the 
Bombay School of Law. For the above 
reasons the first six grounds of appeal fail 

As regards the 7th and 8th grounds of 
appeal, in which it is urged that, in any 
event, Musamviat Pukhma could not be 
ejected from the dwelling house, or was 
at the most, entitled to retain a 2-anEa 
share therein, it was admitted by Counsel 
for the appellants that these grounds 
stood or fell with the grounds already 
stated. I (.(0 not think this was necessarily 
so on the actual terms in which grounds 
7 and 8 are framed. But, on the other 
hand, the contention now put forward 
does not seem ever to have been raised in 
the pleadings and introduced, in effect a 
new question of fact which cannot be 
entertained for the first time in appeal 

These findings govern the appeal of the 
defendants, which is dismissed. The an 

pellants must bear the respondents’ costs 
in this appeal. 

I now turn to the appeal of the plaint¬ 
iffs. Their contention in this connection 

J® has held that 

the plaintiffs have failed to prove that 

the 2-anna share of the property was 
acquired by Mvsaimnat Sita out of her 
khamora the evidence on record justified 
the conclusion that Musaminat Sita intend- 
ed to treat the 2-anna share as an in¬ 
crement to her husband’s estate and that 
the 2-anna share should also be 
to the plaintiffs along with the Tanna 
one, for which decree has been given 

the lower Court. ® * oy 

The Subordinate Judge dealt with this 
matter in issue No. 4. 1 have already set 
forth the circumstances under which 
iriusammat Sita acquired this share bv 
paying off the mortgage-money due to Jai 

^ Court 

that the evidence on record leaves it 
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opea questiou as to whether Musajnmat 
Sita made this acquisition with the aid 
of her khamora or personal funds, or 
whether she was able to pay the amount 
in question out of the income derived 
from her husband's . estate. Even on this 
position, however, the Subordinate Judge 
held that there was nothing on record to 
show that she ever intended the 2-anna 
share to form an accretion to the family 
estate, and, in coming to this conclusion, 
the Subordinate Judge relied on the de¬ 
cision in Wahid AH Khan v. Tori Ram (2). 
In the said decision, Richards, C. J., and 
Tudbull, J., held that where immoveable 
property is purchased by a Hindu widow 
in possession as such of the estate of her 
late husband out of the income of that 
estate, such property does not necessarily 
become an accretion to the husband’s 
estate. The widow has full power to 
dispose of it during her lifetime, and it 
is only when she manifests during her 
lifetinie a clear intention to treat it as an 
accretion to her husband’s estate, or allows 
it at her death to remain undisposed of, 
that such property will become part of 
that estate. The facts of this case, how¬ 
ever, were very special. The property 
the widows purchased in this connection 
related to a village, in which their hus¬ 
band had never held a share, and there 
are various other circumstances tending 
to show a distinct intention to keep the 
property separate. A similar remark ap¬ 
plies to the decision in Subramanian Chetti 
v. Arunachellam Chetty (3). On the other 
hand, there is a strong current of decisions 
pointing in a somewhat different direction, 
and the guiding principle on the ques¬ 
tion of whether a widow intends such an 
acquisition, as we are concerned with, to 
be an increment to the husband’s estate 
or not, would appear rather to centre 
around the actual conduct of the widow 
in making and dealing with the acquisi¬ 
tion in question : c/. Isri Dutt Koer v. 
Hanshutti Koerain (4), Gonda Kqoer r. 
Kooer Oodey Singh (5), Kula Chandra 
Chakravarti v. Bama Sundari Dasya (6) and 


(2) 21 Ind. Caa. 91; 55 A. 551; U A. L. J.856. 

(3) 28 M. 1. 

(4) 10 0.324; 101. A. 150; 13 C.L.R. 418; 7 Ind. 
Jut. 557; 4 Sar. P. O. J. 459; 5 Ind. Dec. (n, s.) 217 
(P. 0.). 

,5) 14 B. L. R. 159 (P, 0.) 

(6) 22 Ind. Cas. 701; 41 0. 870. 
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Sheolochun Singh v. Sakeb Singh (7). Evea 
accepting, however, the opposite proposi¬ 
tion urged on behalf of the plaintiffs, 

viz.^ that the immoveable property purchas¬ 
ed by a Hindu widow out of the income 
of her husband’s estate must be held to 
form part of that estate, unless there is 
proof of a distinct intention on her part 
to sever such a purchase from the estate 
and appropriate it to herself, I do not 
think the present appellants can, in the 
particular circumstances of this case, derive 
any benefit therefrom. 

I so far agree that the Subordinate 

Judge looked at the legal question involv¬ 
ed from a wrong point of view and that 
it was incumbent on the defendants to 
show that Musammat Sita regarded 
treated her 2-anna acquisition as separate 
and distinct from the remaining 8-anna 
share. The oral evidence on the point in 
this case, in reality, carries us no further. 
What seems to me, however, definitely 
to settle the question in favour 
defendants are the terms of th*8 deed oi 
gift (Ex. D 8) executed by 
Sita in 1897, no less than five years after 
she had made the payment toJaiGopal* 
It is true that the 8-aana share and the 
2-aaua share, we are concerned with, 
were transferred in one and the sam® 
deed of gift, but this point seems 

immaterial whether or not M usammat oii^t 
bona fide believed that she hadj.a right 
transfer the 8-anna share. It is perfectly 
clear from the terms of the gift dee 
that she made a clear cut and exph®*^ 
distinction between the nature of her m 
terest in the S-anna; share and 
share and went out of her way to aflir 
the fact that the 2-anna share was he 
personal acquisition and quite 
from the 8-aaaa share she had held 
her husband’s death. The relevant pas® 
age may be translated as follows 
“An 8-anna share of the entire 
village Birsula, Fergana 
and District Balaghat, has been 
the time of my husband. This was p 
titioned into two pattia by Goverom 
after the death of my husband, an o-a^^ 
share whereof is in my possession, 
the remaining 8-anna share was 
joint possession of other claimants, 
of this joint 8-anna share, the ^ , .g 
share which was in the name ot u t 

(7) 14 0. 387; 14 1. A. 63; 11 Ind. Jar. 231; 5 
P. 0. J. 1; 7 lad. Dec. (k. s.) 257 (P. C.;. 
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was mortgaged by him. A foreclosure 
decree being passed in respect of it, the 
creditor was tp get it, when I paid 
Rs, 450 from my own pocket, and obtain¬ 
ed it from the Civil Court, which has been 
in my possession and cultivation and to 
which also none but myself has a right. 
Thus, I own in all a 10-anna interest in the 
village.” 

Even, therefore, on the decisions relied 
on behalf of the present appellants, the 
fact of this case and Musainmat Sita’s 
actual conduct so clearly crystallized in 
the deed of gift in question clearly pfove 
beyond doubt that she had a distinct in¬ 
tention of holding this share apart from 
her husband’s estate and never intended 
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that the former should be regarded as an 
increment to the latter. This finding 
necessarily governs the main part of the 
plaintiffs’ appeal. 

In the final ground of this appeal, objec- 
tion was taken to the lower Court’s alloca¬ 
tion of costs, but this point was not press¬ 
ed in the course of argument, and, for 
my own part, I can see no reason for 
interfering with the discretion which the 
Subordinate Judge has exercised in this 
connection. The appeal of the plaintiffs 
accordingly fails and is dismissed. They 

must bear the defendant respondents* 

costs in the lower Court as already ordered. 

G. R* D. 


Z. K. 


Appeal dismissed. 
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OUDH CHIEF COURT. 

Execution of Decree Appeal No. 44 of 192G. 

January 7, 1927. 

Presen?;—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Raza. 

SHAH NALM ATA— Judgment-Debtor — 

Appellant 

versus 

GIRDHARI LAL and others—Dec^ee- 
Holuers—Respondents 

Civil Procedure Code (Act I' of lOOS), .s. 4''*. (>■ XXI, 
r. ot^ — Executiou of dec7'ec~Attachmcnt~(fbjection 
by judfjmcut-debtor that propertu attached is in his_ 
possession as vtanayer—Obf etion, natin'c of. 

Where a decree is passed apiinst a judp^ment- 
debtor in his personal capacity and lie takes an ob¬ 
jection to the attachment of certain property in his 
possession in execution of such decree upon llio 
ground that although the property is in his posses¬ 
sion it is not in lus possession in his personal ca])a- 
city but as a manager of endowed property, the ques¬ 
tion must l>e regarded as one arising h’elween (lie 
parties to the suit in wliicli the decree was passed 
and inasmuch as it is a questinn relating to tlie 
execution, discharge or satisfaction of tlic decree, 
it must be decided under s 47 of the Civil Procedure 
Code. [p. 461, col. 2.] 

Kartick Chandra Ghosh v. Asliutosh Dhara (P, 
dissented from. 

Appeal against the order of the Subordi¬ 
nate Judge, Rae Bareli, dated the 7th 
August, 192G. 

Messrs. M. ITasz?^ and AU Mohammad, 
for the Appellant. 

JUDGMENT. —Lala Girdhari Lai and 
others hold a simple money-decree against 
Shah Naim Ata. In execution of this 
decree they have sought to attach and bring 
to sale six villages: Baroulia, Palipur, 
Pipranagar-Mohiuddinpur, Ataganj Ansari, 
Khwajapur and Madhopur-Sataiyan. The 
judgment-debtor preferred an objection the 
decision of which, according to his applica¬ 
tion, should be under the provisions of s. 47 
of the Code of Civil Procedure to the effect 
that he is in possession of these villages 
not in his own right, but as manager of 
an endowment to which these villages 
appertain. When this objection was made the 
decree-holder took exception to it on the 
ground that it did not lie under the provi¬ 
sions of s. 47 but that it should have been 
made under the provisions of O. XXI, r. 58. 
The learned Subordinate Judge decided 
that the objection did not lie under s. 47 
and that if it did lie under O. XXI, r. 58, he 
could not take cognizance of it as it pur¬ 
ported to be an objection under s. 47. He 
dismissed the objection accordingly. The 
judgment-debtor appeals. 

We agree with the learned Subordinate 


Jud^ge that if the objsction lay not under 
s. 47 but under 0. XXI, r. 58 the proper 
course was to dismiss it leaving the judg¬ 
ment-debtor the remedy of filing a separate 
objection under O. XXI, r. 58. The argu¬ 
ments of the learned Counsel for the judg¬ 
ment-debtor will be only considered in £0 
far as they are arguments to the effect that 
the objection lay properly under s. 47. 
The learned Subordinate Judge in deciding 
this point against the judgment-debtor had 
in support of his view the authority of a 
Full Bench decision of the Calcutta 
Bigh Court reported in Kartick Chandra 
Ghosh V. Ashutosh Dhara (1). In 
Full Bench decision it was laid down 
that, when a decree is passed against 
a judgment-debtor in his individual 
capacity and he takes an objection to the 
attachment of certain property in his pos¬ 
session upon the ground that although it is 
in his possession it is not in the posses¬ 
sion of him in his personal capacity but m 
possession of him as a manager of endow¬ 
ed property, the question cannot be con¬ 
sidered to be a question between the parties 
to the suit in which the decree was paesed 
relating to the execution, discharge or 
satisfaction of the decree. While we give 
full weight to the view taken by the Hon ble 
Judges composing this Full Bench, we are 
constrained to disagree with it. There can 
be no doubt as to the fact that the question 
relates to the execution and satisfaction oI 
the decree and it should thus be determined 
by the Court executing the decree, and no 
by a separate suit, under the provisions oi 
8. 47 if it is a question arising between 
the parties to the suit in which the de¬ 
cree was passed. The decree-holder 
clearly a party to the suit in which the 
decree was passed. We thus have only to 
decide whether the judgment-debtor is 
be considered not to be a party to the sui® 
inasmuch as he is objecting not in his in 
dividual capacity but on the allegation thas 
he is the manager of endowed property 
that the decree is sought to be 
ed against that endowed property. 
learned Judges who decided 
Chandra Ghosh v. Ashutosh Dhara (1), ^ 
ferred in their decision to a 
decision of a Bench of the 
High Court in Kuriyali v. Mayan { )* 

(1) 12 Ind. Cas. 163; 39 C. 29S; 14 C. L. J. 425; lO 
C ^V "V ^0 \ 

>2) i ii" 255; 8 Ind. Jur. 133; 2 Ind. Dec. N 
762. 
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which was approved by their Lordships 
of the Judicial Committee in Prosunno 
Kumar Sanyal y. Kali Das Sanml (3) but 

while recognizing that this decision took 
the contrary view to ihe view v.hich they 
were taking they did not consider that it 
was an authoritative decision because in 
their opinion their Lordships of the Judi¬ 
cial Committee approved of it upon an 
entirely different point. We proceed to 
examine the Madras case. It was as follows; 
A certain person had mortgaged four parcels 
of land. The mortgagee instituted a suit 
for satisfaction of the mortgage by sale of 
the parcels in question. During the course 
of the proceeding the mortgagor died. The 
mortgagee obtained a decree. In execution 
of the decree it was sought to sell the 
parcels in question. The mortgagor’s re- 
presentative-in-interest who had become 
judgment-debtor under the decree objected 
to the sale of three of the parcels on the 
ground that one was his own separate pro¬ 
perty and that the other two were the pro¬ 
perty of a joint family to which the mort¬ 
gagor and he belonged, and that, this being 
the case, the mortgagor was not entitled to 
' transfer. The Bench of the Madras High 
Court held that this objection should be 
decided under the provisions of s. 244 of 
the old Code of Civil Procedure which cor¬ 
responds now to s. 47 of the new Code. In 
that case it will be seen that the objector 
Bet up a similar case to the case set up by 
the appellant here. He alleged that 
although certain property was in his posses¬ 
sion it was not in his possession personal¬ 
ly as the representative of the mortga¬ 
gor but that a portion of it was in his 
possession personally on a title distinct 
from the title of the original mortgagor and 
that a portion of it was in possession 
of the joint family of which both the mort¬ 
gagor and he were members. It is true 
that in the decision of their Lordships of 
the Judicial Committee in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (3) no such point 
was before them. The question before them 
there was whether the following objection 
should be treated as an objection under 
B. 244 of the old Code of Civil Procedure. 
Certain persona who were judgment-debtors 
Under a decree alleged that they had satisfi¬ 
ed their liability by a money payment to the 
decree-holders and that the decree-holders 
agreed that in these circumstances proper- 

200 ; 0 
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ties to which the judgment-debtors were 
entitled should be exempted from sah' in 
execution, that the properties were exempt ¬ 
ed from sale in a priorexecution, buttliat'in 

a subsequent execution tliey were attached 

and brought to sale. These persons then 
instituted asuitfor a declaration that the 
properties were not liable to sale and it was 
held by their Lordships that such a suit 
aid not lie as it was contrary to the provi¬ 
sion of s. 244 and that their remedv was to 
take an objection under s. 244 ’When it 
was pressed before their Lordships in 
argument that this was not a (jueslion 
between the parties to the suit in which 
the decree was passed because its deter¬ 
mination affected the right of the auction- 
purchasers who had subsequently purcha'^ed 
the property (who ^vere clearly not parties 
to Uie Sint m which the decree was passed) 
their Lordships in determining the point 
as to whether this circumstance would in 

case out of the purview 
of s. 244 thought it desirable,before giving 
judgment to_ examine the reported cases 

V n- 0^ tbe Code 

continued at 

page G89 : An examination of those cases 
of which It IS only necessary to menlion 
oakhaiam Govind Kale v. Damodar Akha- 
ram Gujar (4) and Kuriyali v. Mayan (2), has 

satisfied their Lordships that the decision 

.appealed from is in accordance with the 
construction which the Courts in India 
have uniprmly placed on the section in 
question. And they proceed further: 
It 18 of the utmost importance that all 
objections to execution sales should 
be disposed of as cheaply and as speedi- 
ly as possi^ble^ Their Lordships are 
glad to find that the Courts in India 
have not placed any narrow construction 
on the language of 8. 244." They then con- 
tinned to apply the principles to the 
case before them. We are unable with 
great respect to agree with the learned. 
Judges who decided the Full Bench deci¬ 
sion to which we have already referred 
that the words of their Lordships can be 
construed in any other manner than this 
We find that they clearly decided that the 

which 

decided Kuriyali V. Mayan (2) had arrived 

at acorrectinterpretationof the law W« 

are unable to attach py other meaning to 
their words. The point before them t 
I’D 9 13. 4G8; 5 Ind. Dec. fx, a.l .311 * 

■ •i’age of 19 C,—lEd.\ 
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whether a liberal construction should be 
given to the provisions of s. 244 or whe¬ 
ther a narrow construction should be 
given to those words. They laid down, as 
we construe, as one of the conditions 
governing the decision the importance of 
disposing of objections to execution sale as 

cheaply and as speedily as possible. In this 

connection they considered Kuriijali v. 
Ma)jan (2; in which a Bench of the Madras 
High Court had refused to take a narrow 
view of this section and held that the objec¬ 
tion of the representative of the original 
defendant put forward to the attachment 
and sale of certain property in execution 
of the decree to the effect that that property 
was not the defendant’s own property but 
the property partly of bis representative 
in his private capacity and partly of a joint 
family to which both he and the defend¬ 
ant's representative belonged was an ob¬ 
jection which was properly decided under 

8. 244. The Bench in that case thereby 
decided clearly and distinctly that the 
person who was the judgment-debtor in 

execution of a decree was a representative 

of a party to the suit in which the decree 
was passed and that when in raising an 
objection to the execution of the decree 
he went completely outside the character 
of a representative of the original defend¬ 
ant and took an objection based upon a 
title which not only was not the title of the 
original defendant but absolutely opposed 
to that title he was still at liberty to object 
under the provisions of s. 244 and was not 
at liberty to bring a separate suit upon the 

E oint. We cannot read the words of their 

fOrdships of the Judicial Committee in 
approving of this decision in any other 
manner than conveying the conclusion that 
the Bench of the Aladras High Court was 
correct in their decision and that their con¬ 
struction of the words of the section was 
approved, largely because it was a sensible 
construction, which had the effect of dis¬ 
posing of an objection to an execution sale 
as cheaply and as quickly as possible. With 
all respect to the learned Judges who decid¬ 
ed Kartick Chandra Ghosh v. Ashutosh Dhara 
(1) wear© of opinion that the fine distinction 
drawn there between the judgment-debtor 
in his personal capacity and the judgment- 
debtor in his representative capacity is a 
distinction which their Lordships of the 
Judicial Committee considered should not 
be made. The Bench of the Madras High 
Court which refused to make that distinction 
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was considered by their Lordships to have 

taken the righ course. In these circum¬ 
stances we need not consider the large 
mass of authorities which have been cited 
at the Bar. Some of these are in favour of 
the view which we have taken-some are 

against it. We consider that the matter is 
concluded by the decision of their Lord- 
ships of the Judicial Committee in PfO- 
sunno Kumar f^amjal v. Kali Das Sanyal 
(3j. The judgment-debtor-appellant we 
consider had every right to prefer this 
objection under s. 47. Unfortunately the 
other side has not been represented. They 
have received notice but they preferred not 
to be represented. We have, however, en¬ 
deavoured to give every weight to every 
point in favour of the decision appealed 

against. Jii our opinion, however, the matter 

18 concluded by the decision of their Lord¬ 
ships which we have quoted. We accord¬ 
ingly allow this appeal to this extent. We 
set aside the order of dismissal and hold 
that the application rightly lay under s. 47. 
We send the case back under the provisions 
of 0. XLI, r. 23 to the learned trial Judge 
or his successor to be re-admitted under its 

original number and decided according to 

law. Costs will abide the result. 

K. Case remanded. 


CALCUTTA HIGH COURT. ^ 

Appeals From Appellate Decrees Nos. 176o 

and 201iJoF 1924. 

November 29, 1926. 

Preseuf;—Mr. Justice Duval and 

Justice Mitter. 

KARUNA CHANDRA DAS and othbrs- 

PlaINTIFFS —A PPELLANTS 
_ versiLS 

The SECRETARY of STATE for INDIA 

UNOIL —Defendant—Respondent. 

Bengal Tenancy Act of lS86j, s. S-Ttniirt- 

holder or raiyat - Holding of over one hundred bigiias 
Presumption, rebuttal of — "Cultivator," 'Taijat. 
use of, effect of — Accretions—Determination of f^^^ 

€x;>j>y of, effect of. 

1 he question whether a person is a raiyat or a 

termre-hoider ultimately depends on questions of/act 

f*'t order to arrive at a decision the Court must 

look to the attendant circumstances also. [p. 
col 2.] 

In order to determine whether the presumptiofl 
raised under s. 5 of the Bengal Tenancy Act 
been rebutted, the true test to see for wh«t 
pose the tenancy was created, and where the 
IS equivocal the attendant circumstances must 
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looked to in order to judge of the purpose for 
which the tenancy was created. Where the original 
lease is in a printed form no importance can be 
attached to the use in it of the word “ cultivator.” 
nor does the use of the word "ruiyat" in a rent 
receipt carry the matter any further, [p. 4G7, cols. 1 
& ?.] 

Where a person has the status of a tenure-holder 
with regard to a parent tenure, he will have the 
same status with regard to anv accretions to the 
tenure, [p. 468, col. 1.] 

Where a tenant holds over after the expiry of the 
term of a kahuliyat, it is open to the Settlement Ollicer 
to determine a fair rent after determining the true 
status of the tenant, irrespective of the stipulations 
contained in the time-expired kabiiliyat. [p. 468, col. 
2 -] 

Appeals against the decrees of the Dis¬ 
trict Judge, Noakhali, dated the 11th April, 
1924, affirming those of the Officiating Ad¬ 
ditional Subordinate Judge of that Dis¬ 
trict, dated the 22nd of December, 1921. 

Mr. Gunada Charan Sen and Babu Jiten- 
dra Kumar Sen Gupta, for the Appellants. 

Babus Dwarka Nath Chakravarli and 
Sufendra Nath Guha, for the Respondent. 

JUDGMENT. 


Mitter, J. —These two appeals have 
been preferred by the plaintiffs and arise 
out of two suits filed on their behalf 
under s. 104 (h) of the Bengal Tenancy 
Act to correct an entry in the Record of 
Rights wherein the plaintiffs have been 
recorded as tenure-holders. The plaintiffs 
claim their status to be that of raiyats. 
The plaintiffs ask for the further relief 
that it be declared that the entry with 
regard to rent was wrong. In Appeal No. 
1765 the lands are covered by two leases, 
Exs. 1 and 2 and the area in each lease 
is much in excess of 100 bighas. In ap¬ 
peal No. 2018 of 19*24 the area is also ov^r 
loo bighas. In each of these appeals the 
plaintiffs have consequently to rebut the 
statutory presumption arising under s, 5 
of the Bengal Tenancy Act. They have 
al5o to rebut a further presumption aris¬ 
ing out of the entry in the Record of Rights. 
That presumption is sought to be rebutted 
by the description of the plaintiffs in the 
kabuliyat in the first case as a raiyat and 
by the use of the word “cultivator” there¬ 
in. As the first kabuliyats concern land 
Which form the subject-matter of Appeal 
No. 1765 and are printed in official forms, 
the lower Courts were right in holding 
that the kabuliyats do not rebut the pre¬ 
sumption under s. 5 of the Act and in 
holding that the real and the true test in 
this case is to see for what purpose the 
tenancy was created, and where the lease is 
l^^ulToeal the attendant circumstances have 


to be looked to to judge of the purpose 
for which the tenancy was created. Here 
we find that Palwaii who was the original 
tenant was a hhadralogue Mussalman carry¬ 
ing on business elsewhere. The question 
whether he is a raiyat on a tenuie-holder 
ultimately depends on a question of fact. 
The Judicial Committee have in two re¬ 
cent cases, namely, in Debendra Nath Das v. 
Bibudhendra Maii.^ingh Bhramarbar Roy {\) 
and in Rajani Kanta GJiose v. Secretary 
of State for India (2), pointed out that, 
the question whether the tenants are raiyats 
ultimately depends on the question of fact 
and we must look to the attendant cir¬ 
cumstances. The whole evidence which 
was placed before the first Court leads to 
the conclusion which has been arrived at 
by both the Courts below that Palwan 
employed the agency of tenants to culti¬ 
vate the disputed land. He was in fact a 
middle man and was a very useful one. 
He reclaimed the char in order to make 
money by letting out the lands to cultiva¬ 
tors. Nor can very great stress be laid on 
the words in the kabuliyat of 1882 of raiyat 
and cultivator as pointed out by the Judi¬ 
cial Committee in Gokul Uandar v. Pudma- 
nund Singh (3^ “Their Lordships did not 
attach any importance to the mere form of 
the kabuliyat or to the use in it of the word 
“cultivator". It has been suggested in this 
case that there are some rent receipts which 
show that the status of the tenant is that, 
oi raiyat. With regard to these receipts 
the following remarks of the Judicial Com¬ 
mittee in the case just referred to apply 
[Gokul Mandar v. Pudmanund Singh (3)j. 
“Nor does the receipt of rent in which the 
appellant is described as a raiyat carry the 
matter any further.” We think that so 
far as this appeal is concerned the double 
presumption which arises in favour of the 
tiecretary of State has not been rebutted by 
the proof of the two kabuliyats and by the 
use of the expressions "raiyats and cul¬ 
tivators” therein. 

In Appeal No. 2018 a special feature 
which distinguishes it from the other case 
and which has been pointed out to us is 
that the printed forms are not used and 


(1) 45 Ind, Cas. 411; 45 I. A. 67 at p. 72- 5 p I, 
W. 1; 27 C. L. J. 543; 22 0. W. N. 6,4; 16 A L J 
522; 23 Al. L. T. 384; (ISiSj M. W. N. 379- 20 Bom' 
L. R. 743; 35 M. L. J. 214; 45 0. 805 (P, 0.) 

(2) 51 lud. Cas. 226; 45 1. A. 100at p. 19*^- 46 C on* 

23 0. W.N. 649 (P. C ). ^ V. JU, 

(3) ?9 0. 707; 29 I. A. 196; 6 0. W. N. 825- 4 Bom 

L K. 793; 8 Sar. P. C. J. 323 (P. q ; ^ 
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that the U'orJs in the printed forms “not 
posoesitd ot the rights of occupancy” are 

struc.v out and instead of them the words 
possessed of the rights of occupanrv" are 
to be found. It is true that deliberate 
alteration would have considerable eliect 
m making the plaintiffs raiijnts but for 

said ’ 'he lands are 

Tt! nf 1 and re-formations in 

l/a- ?-V lespect of which the 

plaintiffs have accepted the position of 

tenure-holders from 1S03 till the date of 
the institution of the suit. In 1S,02 a nre- 
I^ecord of Eights was prepared ?n 
Mhich the plaintiffs were described as 
tenure-holders. That record stood unchal¬ 
lenged. It IS argued on behalf of the 
appellants that it is not necessary for 
them to challenge the entry as to their 
status being that of tenure-holders as 
there was no alteration in the rental and 

suit under s. 104-H could only be brought 

®?g'''®ved by any entry of 
rent. Slaterials have not been placed before 

reVttf^iriS in the 

rental in 190. and we cannot assume the 
contrary nor is it admiUed on behalf of 
the Secret 0 r.v of Slate that the rent remain- 

aL'Xd^fhe'^’ plaintiffshaving 

accepted the positron of tenure-holders 

tenure l^hey 

^.“^tdii/a/s esecuted in 
1911 in which certain officers of Govern¬ 
ment gave a lease or allowed the descrip¬ 
tion of the status in connexion with the 
accretions to be different from the descrip! 
tion with regard to the parent tenure It 
was a misapprehensicn of the legal rights 
of Government by its officers and cfuld 
anything done under such misapprehension 
not affect the title of Government in this 
land nor can it make the law one wav 
or the other. Phough the kabuliyats creal 

ed larger lights in favour of the appel¬ 
lants nothing Qone by the officers of Govern¬ 
ment could create any right in the ac¬ 
creted land not belonging to them, if the 
appellant.s were tenure-holders with regard 

l°iin ‘^"5^ >^ave the stilus 

with regard to accretions. This position 

18 supported .by the decision of the JudicTal 

Committee in the case reported in Secretarv 

Srinivasa Chariar 

\\ ith regard to the argument that the 

(4) 60 Ind. Cas. 230; 44 M 42l- 40 Af t t 
(1921) M. W. N.lll,- ig a, L T 181 iq^f 
201; 23 C. L. J. 2s’o; 13 L, W 'ag/.' 25 J- 

eiRj 3 U.P. 1„R. (P.'c.) 43 48 I. A*’58 (P%' ■ 
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Settlement Officer should not have fixed 
the rent on I he basis of assets...but on 
the basi.s of Jiasila rent \Ye hold that the 
kfihiiliyats in which this condition was 
incorporated spent their fo>"ce long before 
the institution of the present suit and the 
tenants were really holding over. In the 
circnmslances, it was open to the Settle¬ 
ment Officer to determine fair rent after 
determining the true status of the tenants, 
irrespective of the stipulation in the time- 
expired kabuliyats. 

As these grounds fail, both the appeals 
must be dismissed with costs. 

Duval, J*— 1 agree. 

2- K. Appeals dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2126 of 19i:6. 

January 8, 1927. 

Present :— Mr. Justice Dalip Singh. 
^SARDAKA —PLiiNTJFF— Appellant 

versus 

Musammat HAYAT BIBI—Defendant 

—Respondent. 

Civil Procedure Code {Act V of WOS), 0. A*A'A/n 

TT. 3 y U— G uardian od litem, appointment of —Person 
having interest in suA, uhether proper guanlicn 
Formal order of appointment^ absence of .effect of • 

In a suit for restitution of conjugal rights 
a minor female, a person who is alleged to 
a hand in the marriage of the defendant with 
plaintiff is not a proper jjerson to be appointed guar¬ 
dian ad litem of the defendant, fp. 46u, col. I j . 

A trial Court rejected the application of a - 
person to be appointed guardian ad litem of n 
defendant, but subsequently it acted upon the 
statement tiled bv that person on behalf of the niiu 
and framed issues on its basis and proceeded t^o iU 
such issues with the result that the suit was nnauj 
dismissed: . 

Held, that the Court must be taken to have pane®!' 
led Its previous order rejecting the application 
appointment of guardian at//item and to have . 
the applicant as such guardian and that the 
of the^ Court to make a formal order to that eflficl 
not vitiate the proceedings [p. 469, col. 2.j 

Second appeal from tiie decree of 

District Judge, Gujranwala, dated the 

June, 1926, reversing that of the Seni 
Sub-Judge, Gujranwala, dated the ** 
July, 1920. 

Dr. Muhammad Alam, for the Appeli^ • 

Lala Ishu'ar Das, for the Respondent. 

JUDGMENT.— The plaintiff 

case sued for restitution of conjugal rign 
against a minor alleging that she was n 
wife formally married to him through D 

guardian and that she had been livinf 
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with him as his wife. AlUh Ditta 

was appointed guardian ad litem for the 
minor in. the plaint. Allah Ditta was a 
maternal uncle of the defendant and as he 
19 alleged to h^veahand in the marriage, 
he was hardly a prapsr oerson to be a 
guardian ai Oae Mu^ammit Fazal 

Bibi a widow of Musammat Hiyat Bihi’s 
brother made an application on the 17th 
March, 1125, to be appointed aruardian ad 
litem for the minor Musammat Hayat Bibi. 

On the 18th March, 1925. the first date of 
hearing, Allah Ditta confessed judgment 
and prayed to be released from carrying 
on the suit. He was evidently unwilling 
to act as guardian. F.izil Bibi 

also filed a on behalf of Mu- 

sammat Hayat Bibi alleging that no marri¬ 
age had taken place at all. On the lyth 
of March the Court passed an order on 
the application of Musammat Fazal Bibi to 
be appointed guardian ad litem rejecting 
the application. 

On the 19th March it, however, also order¬ 
ed that the written statement put in by 
Musammit Fazal Bibi should be placed on 
the record. It then proceeded to frame 
I93ue on the written statement put in by 
Musammat Fazal Bibi and decreed the suit. 

Musammat Fazal Bibi appealed to the 
learned District Judge and an objection 
Was taken that as she was not the guardian 
dd litem of the minor, she was not entitled 
to appeal on her behalf. The learned Dis¬ 
trict Judge held that Miisammat Fazal 
Bibi had been treated as a guardian ad 
litem a.nd the Court had merely omitted to 
record a formal order to that effect. He 
dismissed the suit holding that Musammat 
Hayat Bibi had not attained the age of 
puberty at the time of her marriage and 
that she had not willingly cohabited with 
her husband at any time after attaining 
the age of puberty, and that the marriage, 
if any, was repudiated by her on attaining 
the age of puberty. 

In second appeal it is contended that 
the appeal to the District Judge was not 
competent It is pointed out that Musam- 
Tdat Fazal Bibi'a application had been 
definitely rejected by the Court. This is 
correct.^ I can only suppose that the Court 
on finding that Allah Ditta was not acting 
as a guardian and was confessing judg- 
proceeded to treat Musammat Fazal 
oiDi as the guardian ad litem. It forgot 

» order rejecting the application 

01 M%8arn,7nat Passal Bibi or to pass ^ formal 
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order appointing her ai guardian ad litem. 
f flowing Naniin Da-s v. Ihlli Brothers 
(1) 1 hold that the omission to cancel the 
previous order and to pass a formal order 
appointing Musammat Fazil Bibi as a 
guarliau does not vitiate the proeeedings. 

On the merits I hold that the learned 
District Judge was right i’n holding that 
Musammat Hayat Bibi had repudiated the 
marriage after attaining puberty and 
that there is no evidence on the record to 
show that she cohabited with her husband 
after attaining the age of puberty. I also 
hold that the factum of marriage is not 
satisfactorily proved. No doubt, certain 
witnesses have stated that a formal marri¬ 
age took place, but it is pointed out by 

Counsel for the respondent that these wit¬ 
nesses stated that the amount of dower was 
fixed at Rs. lUO whereas in the plaint it is 
stated that the dower was fixed at Rs. 200 
Had the witnesses been present, they could 
hardly make a mistake on this point. I, 
therefore, dismiss the appeal with costs. ■ 

Appeal di.'^m.issed. 

(1) 31 Ind. Gas. 45; Gl P. R. 1<U5; 13G P. W. R. 

iUXd« 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. iiyo 

OF 1924. 

November 23, l>.-2(j. 

Present:—Mr. Justice Duval and 
Mr Justice Mitter. 

NARA\AN CHANDRA DAS— Defendant 

—Appellant 

versus 

DULAL CHANDRA DUTTA— Plaintiff 

—Respondent. 

Civil Procedure Code (Act V of 1908) 0. P/ r n 
0. XXXII, rr. 3, I2-~Limitation Act '(IX of 1009 ^' 

next friend\n heha^of 

adult plaint^if-Procedure—Amendment-Power of 

Court—Limitation, whether affected *' 

Under O. VI, r. 17 of the Civil Procedure Code 
the powers given for amen.lment of ple.iding 3 are 
very wide and liberal and no nrnendment should he 
refused at any stage of a suit unless it changes the 
clHMCter of the suit. (p. 470, cols 1 & 21 * 

Where a suit is instituted ioaa/idc on behalf of a 

minor plaintiil by his next friend but it is discovered 
that be ore the institution of the suit the minor had 
attained h.s majority, the suit is not liable to be 
dismissed but can proceed after amendment of the 
title by ?;r«king out of the name of the next friend 
and describing the plaintilT ns an adult. Such amend¬ 
ment does not amount to the addition of a new party 
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^ivUbin the meaning of s. 22 of the Limitation Art 
nnd no question of limitation, therefore, arises hy 
reason of the amendment, [p. 470, col. 2.1 

Appeal against the decree of the Olhciating 
District Judge, Hooghly, dated the 29th 
February 1924, reversing that of the Sub¬ 
ordinate Judge, Third Court at that place, 
dated the 12th Jurie. 1923. 

Babufl Tarakcsu'ar Pal CJmidhui'ysiudJnan 
Chandra Rrnj, ior the Appellant. 

Babus Mi'ityunjoy Chattopadhyay and 
Taradas Dutt, for the Respondeat. 

JUDGMENT, 

Mitter, J, — This appeal is on hehalf of 
the defendant and arises out of a suit for the 
winding up of a partnership business and for 
accounts. The suit was instituted by Sri- 
mati Promoda Sundari Dasi as the next 
friend of the infant, Dulal Chandra Dutt. 
One of the objections that was taken by 
the defendant is that the suit was not main¬ 
tainable by Promoda Sundari. It tran¬ 
spires in the evidence that at the date of 
the institution of the suit, the infant Dulal 
had attained majority and that the suit 
could not proceed in the form in which it 
had been laid. I shall state here that this 
objection was not specifically taken in the 
written statement. But an issue was raised 
and the matter was discussed before the 
Court of first instance, who gave effect to 
this plea taken by the defendant, and dis¬ 
missed the plaintiff’s suit. On appeal by 
the plaintiff to the lower Appellate Court, 
that decision was reversed and the plaintiff 
obtained a partial decree in the suit. 
Against that decision this appeal has 
been preferred to this Court and in this 
second appeal two contentions have been 
raised before us. 

The first ground taken is that the son, 
Dulal, not being a party in the orieinal 
suit, the lower Court should not have allow¬ 
ed an amendment in the appellate stage 
without any application being made by any 
of the parties before it. ^ 

The second ground raised is that the suit 
is barred by limitation. 

It may also be stated here that Dulal was 
an appellant before the lower Appellate 
Court. 

Now, with regard to the first point as to 
the power of the lower Appellate Court to 
allow the amendment, we are of opinion 
that the lower Appellate Court possesses 
that power and had rightly exercised it. 
Under the Code of 1908, the powers given 
for aTijendment are very wide and liberal 


and no amendment is refused at any^ 
of the suit, subject only to this that it 
not change the character of thesuit. 
such change is suggested in the presen 
case. 

With regard to the contention that the 

suit was not maintainable and 
mod a could not represent Dulal as Buia 
had at the institution of the suit attaine^ 
majority, we are of opinion that there la R 

force in that contention, for it i.i 

it was through a bona fide belief that Bu 
was described as a minor and was rep “ 
seated by his mother as the next / 
The suit was instituted by the ng 
person but through another 
ing to act as his next friend, 
circumstances we think that the suit 

maintainable. .. 

With regard to the question of Iimita » 

it has been argued that as the 
making Dulal a party, 
was made beyond three years of the i 
tution of the suit, the suit for accounts 
for the winding up of the 
barred under Art. 106 of the « 

Act. We do not think that there is^ 
force in this contention. Section - 
the Indian Limitation Act which q 

voked in the course of argunaenfc 
application to a case of this kind. 
cannot be said that when the P 
amendment was made, Dulal was m . j- 
ed as a new party to the suit. He i«jot 

there on the record when the P pt 
was filed ; and consequently the 
describing him properly at a late 
did not amount to the addition o 
party within the meaning of s. 
Limitation Act; and if any 
this proposition is needed, - ggse 

be made to a somewhat ^ tbe 

decided by the Judicial Comrnitte , 
Privy Council and reported 
Miikerjiv. 'Norendra Nath ^ Uoii- 

In this view, the second groun 
tation also fails and the appeal 
dismissed with costs. 

DUV.1, J.-I .g,». _ 

A'i:. 

L. R. 257; 20 II. L. J. 171; 37 I A- -7 
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ALLAHABAD HIGH COURT. 

JlliscELL4NEons Casb No. 957 OF iM26, 

January 17, 1927. 

rresent:—Hr. Justice Iqbal Ahmad. 
DEBT S VHAI—Pl-aintiff 

versus 

A DAULAT—Drfend.ant. 

n 4 tenancy—Procedure—Jurisdiction 

Statutes ^-venue Courts—Interpretation of 

The various sections of an enactment should be so 
construed as not to render a particular provision in 
the enactment inconsistent with another provision of 
enactment, [p. 472. col. 1.] 

.The only possible way to so interpret the provi- 
sions of s. 44 of the Aq:ra Tenancy Act as not to be 
inconsistent with the provisions of s. 273 of the Act 
18 to^ hold that all that is intended by s. 44 of the 
Act IS to give an option to a land-holder to file a 
^iit for ejectment against a trespasser either in the 
ic the Revenue Court. Where such a suit is 
tiled m the Civil Court and the defendant sets up a 
plea of tenancy the Court must follow the procedure 
laid down by s. 273 of the Act. [p. 472. cols. 1 & 2.] 

Defendant was a tenant of the plaintiff and was 
ejected by him through the Revenue Court. Plaintiff 
subsequently instituted a suit in the Civil Court 
for ejectment of the defendant on the ground that 
notwithstanding his ejectment by the Revenue Court 
the defendant had forcibly taken po.ssession of the 
land in dispute. The plea of the defendant was that 
after his ejectment by the Revenue Court he was 
again re-admitted as a tenant of the holding in dis¬ 
pute by the plaintiff and was not in possession as a 
trespasser: 

Held, that the suit was maintainable in 'the Civil 
Court but that in view of the plea of the defendant 
the procedure laid down in s. 273 of the Agra 
Tenancy Act must be followed, [p. 472, col. 2.] 

Mif=iceIIaneou9 Reference under g. 267 of 
the A^ra Tenancy Act III of 1926 made by 
the MunMf. Meerut. 

JUDGMENT. —This is a Reference hv 
the learned Munsif of Meerut under s 267 
of the Aerra Tenancy Act (Local Act HI of 
1926) and arises out of a suit filed in the 
Hivil Court for possession of, and damages 
with respect to an agricultural holding. 

It appears that the defendant was a 
tenant of the plaintiff and a suit for his 
eiectment was brought in the Revenue 
Court fnndei: s. 5^ of Act TI of 1901 by the 
plaintiff an-d was decreed. The plaintiffs 
case was that, notwithstanding his eject¬ 
ment by the Revenue Court, the defend¬ 
ant forcibly took po.ssession of the land in 
dispute and as such was liable to eject¬ 
ment and to pay the damages claimed. 

The defence to the suit was that the 
defendant, after his ejectment from the 
Revenue OouH, was again re-admitted as 
a tenant of the holding in dispute by the 
pUmtiffftod was not in possession as a 
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trespasser, and as such the suit was not 
cognizable by the Civil Court. 

The suit was admittedly filed after the 
new Tenancy Act came into force and the 
point on which the learned Munsif enter¬ 
tained doubt was as to whether the suit 
was one the cognizance of which by the 
Civil Courts was barred by s. 14 of the 
new Act. The learned Munsif seems to 
have appreciated the difficulty that if cases 
against persons who take forcible posses¬ 
sion of an agricultural holding are to be 
held to be within the exclusive jurisdiction 
of the Revenue Courts, it is not conceivable 
to what cases 8. 273 of the new Act will 
apply, 

1 have had the assistance of hearing 
Mr. A. P. Pandey and Mr. Panna Lai, who 
at my request have kindly acted as amicus 
curicE. After giving the case my anxious 
consideration, I have come to the conclusion 
that the suit as framed by the plaintiff 
is cognizable by the Civil Court. 

By 8. 34 of Act 11 of 1901 a person 
occupying land without the consent of the 
land-holder was made liable for the rent 
of the land held by him at a certain rate, 
but there was no povision in that section 
which in terms empowered a land-holder, 
who elected to treat the trespasser as a 
tenant, to eject him from the land by a 
suit for ejectment filed in the Revenue Court. 
Notwithstanding the omission in e. *31 of 
the old Act to make provision for ejectment 
of trespassers in possession of land used 
for agricultural purposes by suits for eject¬ 
ment filed in the Revenue Court, it was held 
by this Court in the cases of Balli v. 
Naubat Singh (1) and Jagardeo Singh v, 
AH Hammad (2) that “a person who* 
because of the provisions of s. 31 is liable 
for the rent of the land is also liable to 
the consequences which follow his non¬ 
payment of the rent and also to such con¬ 
sequences as would enure in the case of 
non-occupancy tenants holding on under 
similar circumstances.” It appears to me 
by a comparison of the wordings of s. 34 of 
the old Act with the wordings of s. 44 of 
the new Act that all that has been intended 
by the slight amendment in the new 
section has been to give statutory recogni¬ 
tion to the decisions noted above, in 
short the Legislature by enacting s. 44 of the 
new Act has in terms provided for the 
ejectment of a person taking possession of 

(1) 16Ind. Cas. 120; 9 A. L. J. 771. 

(2) 44 lud. 088. 919; 16 A- L, J. 249; 40 A. 300 
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a"ii'?uUural holding as a trespasser by 
a suit filed in the Revenue Court, and has 

thus made good the omission in e. 31 of the 
old that led to the contention that it 
wa=i not open to a land-holder to treat a 
trespasser as a tenant and file a suit for his 
ejectment in the Revenue Court. Notwith¬ 
standing the fact that it was provided by 
e. St that a trespasser occupying land 
shall be liable for the rent of ‘that land, 
it was consistently held by Courts that 
the land-holder was not bound to treat such 
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file a suit for ejectment against a trespasser 
either in the Civil or in the Revenue 
Court. 

My answer to the Reference is that (be 
suit as brought is cognizable by the Civil 
Court and that the learned Munaif should, 
in view of the plea taken by the defendant, 
follow the procedure laid down by s. 2?73 of 
the Act. 

K. Ordtr accordingly' 


a person as a tenant and to sue him for 
rent in the Revenue Court and could treat 
him as a trespasser and sue him for dama¬ 
ges in the Civil Court. It was open to a 
land-holder to treat the trespasser as a 
tenant and to sue for ejectment in the 
Revenue Court under the old Act and this 
is, as I have said above, what has been 
recognised by the Legislature bv enactin*^ 
8 . 44 of the present Act. A landholder has 
two ways of dealing with a trespasser He 

may treat him as a tenant and sue for his 

ejectment in the Revenue Court or he 

may treat him as a trespasser and file 

a suit for his ejectment in the Civil 
Court. 

The necessary consequence of taking the 
view that all suits for ejectment of persons 
in possession of an agricultural holding as 
trespassers are within the exclusive juris¬ 
diction of the Revenue Court will be to 
render the provisions of s. s;73 of the Ten¬ 
ancy Act wholly superfluous. By that 
section It 18 provided that if a defendant 
pleads that he is in occupation of the land 
m suit not as a trespasser but as a tenant 
on behalf of the plaintiff, the Civil Court 
is bound to refer the question of tenancy 
so raised for the decision of the Revenue 
Court If suits for the ejectment of tenants 
and of trespassers of agricultural land are 
all to be within the exclusive jurisdiction 
of the Revenue Courts, it is impossible to 
conceive what class of cases are con¬ 
templated by 8. 273 of the new Act. It is 
a well-settled canon of construction that 
the various sections of an enactment should 
be so construed as not to render a par¬ 
ticular provision in the enactment incon¬ 
sistent with another provision of the same 
enactment, and the only possible wav to 
so interpret the provision of s. 44 of the 
Act as not to be inconsistent with the pro¬ 
visions of s. 273 of the Act is to hold that 

all that was intended by s.44 of the Act 
was to give an option to the land-holder to 


LAHORE HIGH COURT. 

Civil Revision Petitiox No 203 of 

December 7, 192G. 

Present:-~Hh Shadi Lai, Kt, Chief Justice. 
BURA —Plaintiff—Petitioner 


versus 

TEJA SINGH AND OTHHR9— Defbnd-ants*-' 

Respo.\dents. , - 

Ciri7 Procedure Code {Act V of lOOH), 0. 
Dismissal for defa.ult on day fixed for > 

leoalilij of. ^ 

There is no rule of procedure justifyinK 
missal of a suit for non-appearance of the ^ .ri 
the day iixed for delivery of the judgment. [P- ' 

col. l.j , J T iv 

Jiwanda Mai v. Muhammad AH A) 

Shanhni (2) followed. 

Petition, under s. 44, Act IV of IM^ ® . 
8 . 107 of the Government of India » 
1915, for revision of an order of the ou 
ordinate Judge, Fourth Class, ShekhupU' • 
dated the 28th November, 1925. . 

Mr. Zafndlah Khan, for.the Petition • 
JUDGMENT.— The suit which has it 
to this application for revision, wa® 
tuted by the plaintiff on the 
1922, and after recording all 
for the parties and hearing 

the merits the Court postponed it to 

October, 1923, for delivery of 
No judgment was, however. in 

on that date or any ^ - iftb 

spite of several adjournments. On tn 
May, 1924, the Subordinate "for 

stating that Sheikh Karam Ali, „eet- 

the plaintiff, was present and had ^ 

ed that his client should be dis* 

ed an order to the effect that the sui gg. 
missed/or f/ie present for default o P 

cution. , 

Sheikh Karam Ali has filed -jjon 

in thi.s Court in support of his al' 


that 


i.s Court in support oi 
he did not appear for tho P 
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Bura in the Court of the Subordinate Judge 
on the 12th May, 1924, and that before the 
dismissal of the suit he had asked the 
oaoordiaate Judge on one or two occasions 
when the judgment was to be pronounced 
out got the reply that the judgment had 

# 1 ■ at it was unneces¬ 

sary for him to attend the Court in connec¬ 
tion with the case. Mr. Zafrullah Khan 
tor ti^ petitioner urges that the order of 
the Subordinate Judge in so far as it 
records the presence of Sheikh Karam All 
on the 12th of May, 1924, and attributes to 
him the statement referred to above con¬ 
tains a mis-statement of facts and that there 
was no occasion for dismissal for default 
when the case had been finished and the 

only thing required to be done was the 
delivery of judgment. 

It has been laid down in Jiwanda Mai v. 
Muhammad AH (1), that there is no rule 

of procedure which would justify a Court 

in dismissing a suit for non-appearance of 
the parties on the day fixed for delivery 
®y^^Snient and the same view has been 
affirmed in Naiid Lai v. Sliankru (2). The 
Order of the lower Court dismissing the 
Buit for default is whollj’ unjustified and 
must be set aside. 

Accordingly, I accept the application for 
revision and, setting aside the order, direct 
the lower Court to decide the case on the 
merits. The costs in the application shall 
be costs in the cause. 

*; Application accepted. 

(t) 82 p. R. loot. 

IflU K- 


WALI AHMAD. 
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ALLAHABAD HIGH COURT. 

Civil Revision Ko. J41 of 1926. 

December, 3 1926. 

Present: —Mr. Justice Lindsay. 

8AL1K RAM— Pl.^intiff—Applicant 

versus 

WALI AHMAD— Defendant—Opposite 

Pa k^iy 

ahidp^^ Act (X o/ ss, 9 to i 1~~Agreement to 

Aiii <0 admimater oath. 

allows Uiere is nothing in the Oaths Act which 
#cc«Dtad rolraot after his oppnent has 

a proposal to abide bp an oath, tbo Act 


S'iiS a'Srp si: 

course, therefore, fur the €00^^?^ t .' .P>'''PC‘' 

grounds upon wh.ch it desires°t\WthlwTrom ! 

reference and to satisfv itself whether 7 hp T 

or the application to withdraw fmm 

;rs 

Na^/n Singh y. Ba6n 

T revision from an order of the 

Judge of the Court of Small Causes at 
Kanauj dated the 17th May, 1926 

JUD&ENT-Th’’’ Applicant. 

• . V^l^ENT. This is an application 

in revision against an order ofa^Jud^ of 
the Small Cause Court. It appears that 
the plaintifF applicant brought a suit on a 
bond against the defendant opposite party 
On the 16th of April, 1926. both pities 
.loineA m making a petition to the Judge 
n which they stated tliat they were willing 

r? Naziruddin^ 

It was slated in the petition that Nazirud- 

o some reason 

wna ^ r ’ notappear, Naziriiddin 

was not examined on that day The Conri 

ordered the 30lh of April tUe teS for 
aking the evidence of Naziruddin The 
witness was not served for that da « 

and was summoned again for the 14th Mav 

On that date Naziruddin was examined' 

He deposed against the plaintiff and the 
suit was dismissed. ® 

In this application for revision it is stated 
that prior to the date on which Naziruddin 
was examined, the plaintiff had expressed 

petition of the 

April the plaintiff put in an applLaS 
saying that he was no longer willing to be, 
bound by the oath of Naziruddin as he had 
come to know that Naziruddin was a close 

friend of the defendant. On this the 

plaintiff was not entitled to rLilf f,nm he 
agreement to refer. Another applical on 
w^s presented by t^he plaintiff of thfsth 

of May m which he reiterated the n, I 
prayer. This too. was refused b;\h: 
Court for the same reason. I do not 
think It was correct for the Court 
below to hold that the plaintiff could n^t 
resile from the agreement to refer. The 
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law on the subject has been explained in a 

judgment of the Madras High Court to be 
fou[id in Tlioyi Ammal v. Subbaroya 
Mudali{\), At pages 236* and 237* of the 

report their Lordships observe :— 

‘‘There is nothing in ss. 9 toll of the 
Act (Indian Oaths Act) which allows a 
party to retract after the opponent has 
accepted the proposal. The Act gives the 
Court a discretion to administer the oath or 
not, and if a party after agreeing to an 
oath satisfies the Court that there is good 
ground for retracting, the Court would 
probably exercise a wise discretion in 
refusing to administer the oath, but when 
a party puts forward frivolous reasons for 
retracting we think the Court is justified in 
administering the oath notwithstanding the 
retractation. This has been expressly decided 
in Fiam Narain Singh v. Babu Singh (2) and 
Abaji V. Bala (3), and there is nothing in 
the case of Vasudeva Shanbog v. Naraina 
Fai (4) to support the contrary view*’. 

Having regard to what is stated in the 
case just cited and also to what is stated in 
the report of the case to be found in 
Ram Narain Singh v. Bahu Singh (2), 
I think the proper course for the Court 
below was to examine the grounds upon 
which the plaintiff desired to withdraw 
from the reference and to satisfy itself 
whether the reasons given for the desire to 
withdraw were satisfactory or not. 

I accept this application, set aside the 
decree of the Court below and send the case 

bi^k for investigation on the lines indicat¬ 
ed. If the Judge is satisfied that the 
plaintiff has good reasons for withdrawing 
from the reference hewillrefuse toadminis- 
ter thegoath to the referee. On the other 
hand, if he is satisfied that the grounds 
set out by the plaintiff for withdrawal are 
not good grounds he will re-examine the 
referee and decide the case in accordance 
with his statement. 

As the application is not opposed here I 
make no order as to costs, 

A. N. A. Application accepted. 

(1) 22 M. 234; 8 Ind. Dec. (N.-s.) 167. 

(2) 18 A. 46; A. W. N. (1895) 158; 8 Ind. Dec. (n. s ) 
736. 

(3) 22 B. 281; 11 Ind. Dec. (x. s.) 770. 

(4) 2 M. 356; 3 Ind. Jur. 561; 1 InA Dec (n si 

517. __■ 

•Pages of 22 M.—[fid.] 


BAHADUR ALI KHAN V. .ohdrKTARV oP STaTB POE INDIA. flOO I. 0. 1957] 

OUDH CHIEF COURT. 

FiRST Civil Appeal No, 23 op IH25. 

December iC, 1925. 

Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan, 

Syed BAHADUR ALI KHAN- 

Apiillant 

VCTSVS 

This secretary op STATE fos 
INDIA IN COTJNCIL-ResponpbxT 
U. p. Town Improvement Act {VIII of 1919)^ 
Dtcision of Tribunal — Appeal—President refusing 

Court, whether can grant special Itavt. 
where the President of a Tribunal constituted under 
provisions of the U. P. Town Improvement Act 
of 1919 has refused to grant a certificate in respect 
of a case decided by the Tribunal that it is a fit one 
for appeal, the Chief Court has no authority to grant 
special leave to appeal wliere the amount in disputa 
IS less than Ks. 5.000. 

Appeal against an order of the 
ment Trust Tribunal Judges, Lucknoffi 
dated 21st October 1924. dismissing the ob¬ 
jection of the appellant with costs. 

Mr. Wasi Hassan, for the Appellant. 

Mr. G. H. Thomas^ Government Advocalet 
for the Respondent. , 

JUDGMENT,—This is an appeal 

against the decision of the Lucknow Tn* 

bunal deciding the amount of compensation 

due to the appellant under the provisio^ 

of the U. P. Town Improvement Ac* 

of 1919. Before an appeal can li®. ® 
this Court, the decision being the deciei®^ 
of the Tribunal and not of the Presiden 
alone, it was necessary for the President o 
Tribunal to grant a certificate 
case was a fit one for appeal or ! •_ 
Judicial Commissioner’s Court or JlJ!. 
Court to grant special leave to appeal 
certain conditions were complied wit • 
The President of the Tribunal has n 
only not granted a certificate but « 
refused to grant a certificate to that enc 
and this being the case the Chief bo 
has no authority to grant . i-na 

to appeal, as the amount of dispute g 
than Rs. 5,000. This appeal appears to uav 
been admitted under a misappreheo®^ * 
It cannot be admitted in view of the 
fusal of the President of the . 

grant a certificate owing to its 
being below Rs. 5,000. We, therefore, 
miss this appeal with costs. . j 

A. N. A. Appeal disnt^sst 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1918 

OF 1926. 

January 15, 1927. 

Present: —Mr. Justice Addison. 

AMIN GHAND and others— 
Plaintiffs—Appellants 

versus 

KHIALI AND oTHGP.s—D efendants 

—Respondents. 

Limitation Act {IX of 1908), s. 15, Sch. I, Art. 182 
(5) {6)—Order giving time for payment of decree 
amount, whether order staying execution or injunction 
—'Application in accordance with law'—Execution by 
one of joint decree^holders, effect of — Civil Procedure 
Code (Act V of lOOS), 0. XXI, r. '22~IssiLe of notice 
•»-5fep-tn-aicZ of execution. 

To attract the operation of s. 15 of the Limitation 
Act it is necessary to show that there was an injunc¬ 
tion or order staying execution, [p. 476, col. 1.] 
Thakamoyi Dassi v. Kadiar Chand Palmal (1), fol¬ 
lowed. 

An order merely giving time for payment of the 
aiQount due under a decree is not an order staying 
execution or an injunction within the meaning of s. 
15, Limitation Act. [ibid.] 

Jurawanv. Mahabir Dube {2), followed. 

An execution application is in accordance with law 
V^ithin the meaning of Art. 182 (5) of Sch. I of the 
Limitation Act if the particulars required by rr. 11 
to 15 of O. XXI of the Civil Procedure Code are 
mentioned in it, and the mere fact that the applica¬ 
tion is made by one of several joint decree-holders 
or one of several transferees from a decree-holder 
uoes not take it out of the purview of Art. 182 (5). 
[ibid.J 

‘ Jogendra Prasad Narayan Sinha y. Mangal Prasad 
Sahu (3), followed. 

Even where an application for execution is not in 
accordance with law a notice issued under 0. XXI, 
r. 22, Civil Procedure Code, would be a step wdiich 
would give a fresh start for limitation under Art. 
182 (6) of Sch. I of the Limitation Act. [ibid.] 
Jagannath v. Shriniwas (4), followed. 

. Second appeal against a decree of the 
District Judge, Hiasar, dated the 2l3t 
May, 1926, reversing that of the Senior 
Sub-Judge, Gurgaon, dated the I9th Janu¬ 
ary, 1926. 

Mr. Shamair Chand, for the Appellants 

Mr, Nanwan Mai, for the Respondents. 

JUDGMENT.— The firm Ram Par- 
shad-Ram Richhpal obtained a money- 
decree against one Man Singh. On the 
i6th July, 1917, the firm sold by a regis¬ 
tered-deed the decree in favour of four 
persons, namely, Amin Chand, Bucha Mai, 
Piare Lai and Ram Karan, who constitute 
a joint Hindu family, though the sale was 
in the name of the four individuals. On 
the 20th July, 1922, Bucha Mai one of the 
vendees, applied for execution of the decree, 
clearly stating that it had been sold to 
bim the three othera, Notice was issued 



under 0. XXI, r. 16, Civil Procedure 
Code, and on the 28th July, 1922, the 
decree-holder and the judgment-debtor 
along with Bucha Mai were present. The 
sale was admitted. The judgment-debtor 
stated that he had paid Re. 700 and he 
asked for time up to the 4th November, 
1922, to pay the balance of Rs. 800. Bucha 
Mai had no objection and the Court passed 
an order to the effect that transfer was 
sanctioned in favour of the petitioner and 
that at his request the execution proceed¬ 
ings were consigned to the record room. 

Ram Karan, another of the vendees, next 
applied for execution of the decree on the 


14th July, 1925. It would appear that by 
this time Bucha Mai, who first applied 
was dead. The petition was dismissed in 
default on the 20th July, 1925, and there 
the order should have ended. The Court, 
however, also went on to say that the pe¬ 
titioner could not take out execution as 
the transfer had already been effected. 

Then on the 19th August, 1926, the 
three vendees other than Bucha Mai along 
with Bucha Mals son applied for execu¬ 
tion. It was contended that this applica¬ 
tion was time-barred. The Executing Court 
held that it was not time-barred but on 
appeal the District Judge held that it was. 
Against his decision this second appeal 
has been presented. 


It was first argued 
held to commence 
November, 1922, as 
was given time up 
July, 1922, to pay. 


that time should be 
to run from the 4th 
the judgment-debtor 
to then on the 28th 
If that argument is 


accepted the application of the l9th August, 
1925, which is in dispute is clearly within 
time apart altogether from Ram Karan’s 
application of the 14th July, 1925. The 
argument is based on s. 15 of the Limita¬ 
tion Act. It seems to me, however, that 
it cannot be held that the application for 
the execution of the decree dated the 20th 
July, 1922, was stayed by an injunction 
or order so as to extend the time up to 
the 4th November, 1922. It is true that 
the judgment-debtor asked for time up to 
then and the decree-holder had no objec¬ 
tion, so that the executing Court at the 
request of the decree-holder consigned the 
proceedings to the record room. But this 
was not an order or an injunction, in my 
opinion, staying the execution. In this con¬ 
nection see Thakamoyi Dassi v. Nadiar 

Chard Palmal (1) which is in point. It 
(1) 36lii(i. Cas. 939, 
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was held there that it was essential to point 
out the injunction or order staying the 
execution and in the present case there 
was no su^h injunction or order. Further 
it was held in Jurawan v. Mahabir Dube 
(2) that an order merely giving time for 
payment is not an order staying execution 
or an injunction and that s. 15 of the Li¬ 
mitation Act did not apply in such a case. 
I. therefore, hold that the period between 
the 2Sth. July, 192^, and the 4th November, 
1922, cannot be excluded in computing the 
period of limitation. 

It was next argued that in any case 
Ram Karan's application of the 14th July, 
lv^25, brought the present application of 
the 19th August, 1925, within limitation. 
It wa'^ held by the Patna High Court in 
Jogendra Prasad Narayan Sinha v. Mangal 
Prasad Sahu (3) that an execution applica¬ 
tion was one made in accordance with 
law within the meaning of Art. Ib2 (5) of 
Sch. I of the Limitation Act if the par¬ 
ticulars required by rr, 11 to 15 of O. XXE 
of the Civil Procedure Code were men¬ 
tioned in the application. The mere fact 
that the application was made by one of 
several joint decree-holders did not take 
it out of the purview of cl. 5 of Art. 182. 

It was further held that, where the ap¬ 
plication for execution was not in accord¬ 
ance with law, a notice issued under r. 

2^2 of 0. XXI would be a step which would 
give a fresh start for limitation under 
cl. G of Art. 182 of Sch. I to the Limita¬ 
tion Act. In the present case a notice was 
issued upon the application of the 20th 
July, 19:2, under O, XXI, r. 16. Accord¬ 
ing to Jagannath v. Shriniwas (4) that 
would be a step in-aid of execution. It 
follows, therefore, that the application of 
the 20th July, 1922, was a step-in-aid of 
execution although it was not mentioned 
in it specifically that the application was 
on behalf of all the transferees as required 
by 0. XXI, r. 15 of the Civil Procedure 
Code. 

It has next to be decided as to what 
actually happened on this application of 
the 20th July, 1922. Only one transferee 
applied to execute the decree and his ap¬ 
plication was a step-in-aid though he did 
not specifically state that he was executing 
on behalf of all the four transferees. But 
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he clearly stated in that application that 
the transfer had been effected in favour 
of himself and the other three. In my 
opinion that was an application asking for 
the transfer to be made in the name of 
all the four transferees and it was merely 
a clerical mistake that the Court recorded 
the order that tbe transfer was sanctioned 
in favour of the petitioner. This order 
should thus be treated as transferring the 
decree in the names of all the four persons 
whom the petitioner clearly mentioned as 
being the transferees. 

That being the case, there is no doubt 
that the application of Ram Karan dated 
the 14th July, 1925, was a good applica- 
tion as it was presented within time. It 
follows that the application now in dis* 
pute dated the 19th August, 1925, is also 
within time. 

Even if it be held that the order of 
transfer made by the Court was in favour 
of Bucha Mai, then the application of Ham 
Karan also to execute the decree on the 
ground that he was a transferee would be 
competent and would be, for the reasons 
given above, a step-in-aid of the execution. 
See in particular Jagannath v. Shriniwas 
(4). Ram Karan’s application dated the Hth 
July, 1925, .was to the effect that he was a 
purchaser, that he should be allowed to 
execute the decree. In that view also bis 
application would save limitation. , 

For the various reasons given I bold 
that the application in question was pro* 
sented within time. I, therefore, accept 
the appeal and setting aside the order of 
the District Judge, restore with costs 

throughout the order of the Executing Co*in 
holding that the application was within 

limitation. The Executing Court will now 
proceed with the execution. , 

&. L. Appeal accepted. 


ALLAHABAD HIGH COURT- 

ExaccnoN First Civil Appbvl No. sO' 

OF 11^26. 

November 29, 1926. 

Present: —Mr. Justice Dalai. 

BUDHU KSAN-Dbpendant—Appblla.n't 


(2) 44 Ind. Cas. 24; 40 A. 198; 16 A. L. J. 71. 
h) 9J Ind. (Jas. 847: (1925) Pat. 315; A. I. R. 1926 
Pat. 160; 7 P. L. T. 330. 

(4) 88 Ind. Cas. 112; A. I. R. 1925 Nag, 362. 


versus 

Me^s-s, a. BONER-PLAiNriFP— 

Respondent. 

Limitation Act (2X of 190S), Sch. /, 

Decree directing payment of additional townrf 


iss- 
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Application for execution—Limitation—Time whether 
runs only from date of paying additional fee. 

directs tiiat a i^artv should pav 
additional Court-fee before taking out execution, the 
period of limitation for executing the decree runs 
rom the date of the judgment and not from the date 
L ^ ^ additional Court-fee is paid. 

Kishop Mohan Pal v. Provash Chandra Mondalil), 
followed. ^ 

j —^ decree-holder who has been directed to 
pay additional Court-fee, applies for execution within 
years of the decree but pays the additional fee only 
atter the expiry of three years, he is not entitled to 

same in execution from the Judgment- 

Execution first appeal against a decree 
of the Subordinate Judge, Allahabad, dated 
the 1st May, 1926. 

Mr. Nekal Chand, for the Appellant. 

Mr. Bahndkundy for the Respondent. 

- —This appeal relates to 

the execution of a decree of this Court 
which was passed in favour of the decree- 
holder who had not paid the proper Court 
fee in the Subordinate Courts. This Court, 
therefore, ordered that the decree will net 
iMue unless the amount of Court-fee pay¬ 
able on the plaint was deposited by the 
plaintiff and that when it was deposited, 
R will be included in the costs of the 
Court below. The judgment was delivered 
on the 3Uth January, 1923, and without 
payment of Court-fee the plaintiff applied 
^r the execution of the decree on 30th 
January, 1926. This application was with¬ 
in time from the date of the judgment of 
Court. Subsequently, on 2nd February, 
1926, the plaintiff paid the deficiency in 
Court- fee here. She desires to recover 
both the amount paid by her on 2nd Feb¬ 
ruary, 1926, and the costs she had incurred 
^^ready paid prior to 30ch January, 
1926, I cannot agree with the view of the 
lower Court that the decree became cap- 
of execution on 2nd February, 1926, 
aod that three years' limitation was to run 
from that date. For a case like the pre- 

analogy of a partition decree 
Bhould be applied. A decree in a partition 
BUit is not formally drawn up until the 
stamp duty is recovered, but for the pur- 
of limitation the period runs from 
Jne date of the judgment and not from 
^ . jOate on which the Court-fee has been 
[see Kishori Mohan Pal v. Provash 
^handra Mondal{L)] The period oflimi- 
wtion must run from the date of the judg- 
of this Court. ^ ^ , 

l^i'om that point of view the plaintiff j 

W 72 lad. 0ft6. 0i6; A, I. K. 192-1 Cal. 351. ( 


is entitled to recover whabver slie Iiad 
incurred up to the date of ler application 
of the 30th of January, ly.b. Tlie Coun¬ 
fee, however, she paid sulsequent to the 
expiry of the period of Imitation, and, 
in my opinion, slie could aot recover that 
amount. That amount is, no doubt in¬ 
cluded in her application rf 30th January, 
19-6, but she was not enit.led to recover 
it on that date as it has lot been paid by 
her. Subsequently, after she paid the 

amount execution of the tecree was time- 
barred. 

I hold that she is eaitled to execute 
the decree for Rs. 1118^ and not for the 
sum of Rs. 149 2-8 paid by her as defici¬ 
ency in Court-fee after tie period of limi- 
tation for the execution cf the decree of 
this Coun had expired. I decree this ap¬ 
peal in those terms witnout any order as 
to costs. 

Decree modified. 


LAHORE HIGH COURT. 

Second Civjl Api*ealNo. 1462 of 1926 

November S, 1926. 

KAMartiueau. 

KANSHI RAM— Plaimipf—Appellant 

versus 

, Defendant—Respondent 

Limttalion Act(IXof WOSl. Sch.I,Art, ih / 

-Suit for possession on Meoation of tennnen 
Tenancy not proved-Limitation-Burden of proof ~ 
A suit for possession on tlie allesalion oif tenaiioi- 

ornn oil ‘n Hie absS 

of an allegation by the plaintiH or proof that he ivas 
ever dispossessed or that ho disconLued poss'Lbn 
governed by Art. 144 and not by Art. 142 of Sch f 
of the Limitation Act and it is for the defendant to 
pm-e lEdverse possession for over 12 years, [p 47 I; 

Second appeal from a decree of the 
Subordinate Judge. First Class, Guirat 

tlfnfnf affirming 

^at of the Sub-Judge Fourth Class, Phalm 

Dmtnct Gujrat, dated the 17th xXoveS?,’ 

Mr. Abdul Ghani, for the Respondent 

JUDGMENT.-The plaintiff purehas. 
ed the house m dispute at & Court saleTn 

possession. He sava 
that he leased the house to the defendsb 

about 8 years ago, and he now sues to r^ 
cover possession. ” 




4 
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The defeadint said that the plaintiff 
after his pu’chase dispossessed some 
Mirasi.i, who lad been living in tlie old 
house—but th.t afterwards that house 
fell down, and le (the defendant) built the 
present house 12 or 13 years ago. 

The plaintiff produced some witnesses, 
who deposed t< their having taken the 
house on rent fnm him, but their evidence 
has not been lelieved, and it has also 
been found thet the plaintiff has not 
proved that he eased the house to the 
defendant. On ihat finding the suit has 
been dismissed, he Courts below holding 
that it was nece:sary for the plaintiff to 
prove that he vas dispossessed within 
12 years of the sut, and that he failed to 
do so. 

The plaintiff has filed a second appeal, 
and it is contendel on his behalf that as he 
did not allege d.spossession or discon¬ 
tinuance of possession he is entitled to 
succeed on the stnngth of his title unless 
the defendant proves, that he has been in 
adverse possession ;or 12 years. Santa Singh 
V. Narain Singh (1), Ismail v. Ibrahim (2), 
Jai Chand v. Girwir Singh (3), Ali Ham- 
mad V, Ghitrpaitar Singh (4) and Mahamad 
Saheh Ibrahim Sahcb v. Tilokchand Abheer- 
chand Marwadi (5) are relied upon in sup¬ 
port of this contention. 

The rulings cited, on the other side are 
nearly all cases ir which the plaintiff 
had been dispossesed of the property for 
Which he was suing. The only case in 
oint was Subappa Shenkareppa v. Ven- 
appa Golappa (6) and that was decided 
by the Bombay High Court, which ap¬ 
pears to have changed its view in Mahamad 
Saheh Ibrahim Sahel v. Tilokchand Abheer- 
chand Mamvadi (5) mentioned above. 

If in the present case it were proved 
that the plaintiff had been dispossessed 
or had discontinued his possession Art. 142 
of the First Schedule of the Limitation 
Act would, I think, apply even though he 
himself does not allege dispossession or 
discontinuance of possession, but there is 
DO evidence on this point at all, for the 
defendant 8 witnesses do not say that the 

(1) Olind. Cas. 1047; 2 Lah. C. 177. 

(2) 89 Ind. Cas. 995; 1 Lah. 0. 323; A. I. R. 1926 Lah 

13. 

(3) 52 Ind. Cas. 366; 41 A. 669; 17 A. L. J. 8U. 

(4) 85 Ind. Cas. 578; 47 A. 389; 23 A. L. J. 244; 
L. R. 6 A. 184 Civ.: A. I. R. 1925 All. 454. 

75) 66 Ind. Cas. 764; 24 Bom. L. R. 373; A. I. R. 
1922 Bom. 243; 46 B. 920. 

^6) 28 lod. Cas. 24; 17 Bom. L. R. 141, 30 B. 335. 


plaintiff was ever dispossessed or discon-, 
tinned his possession, but say that he 
was never in possession at all, and they 
make no mention of the original house 
having fallen down as alleged by the 
defendant. From the mere fact that the 
plaintiff has not proved that the defend- 
ant was his tenant it is not necessarily 
to be inferred that the defendant dispos¬ 
sessed him. The defendant might be a 
licensee or the tenancy might exia 
although the plaintiff failed to prove it. 

I hold, therefore, that the case is 
governed by Art.' 142 in the absence o 
either an allegation, by the plaintiff 
proof that he was dispossessed or discon¬ 
tinued possession. , , 

It is contended for the defendant to 

Art. 138 would apply if Art. 142 does now 

but I do not agree with that nont ^“0 

as it is admitted that the plaintiff g 

possession of the property after purchas * 

The Article applicable is, therefore, A • 

144 and the defendant in order to 

the claim must prove his adverse po® 

sion for 12 years. The lower ^PP® lu- 

Court thinks that that is proved ny 

statement of the plaintiff’s witness Buta * 

but it is wrong, as Buta Mai only y 

that the defendant had been in po®^® 

for 10 or 12 years. The 

nesses, no doubt, say that the . 

lived in the house under the 

for 5 or 6 years, and that he himse 

been living in it for the last 

more, but this is entirely at var ^ 

with his own statement. In / ,,oa 

hardly be said that he definitely iLn 

plea of 12 years’ adverse possession 

he says in a vague way that he 

existing house about 12 or 13 years o / ^ 

I find that 12 years' adverse P°®^ j 

by the defendant has not been PJ*®^ 

I accordingly accept the appeal, 

the decrees of the Courts below, an » 

the plaintiff a decree for 

the house with costs in all the Lj, 

R. L. Appeal accepted. 
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ALLAHABAD HIGH COURT. 

bEcoND Civil Appeal No. 1169 of 1924 

January 17, 1927. 

Pmen«.-Mr Justice Iqbal Ahmad. 

SITARA SHAHJAHAN 
UiiCAMAND ANOTHER—Plaintiffs 

—Appellants 

versus 

another—Defendants_ 

Kespondents. 

[enaHt—Lease, coTisfracfion of~Build- 

‘:riS“r fcssr;;; 

TV.O?® Jiature of a lease granted for building pur- 

^®pend on the character of the build- 

ing actually constructed, [p. 480, col. 1.] 

It the origin and the nature of a tenancy is not 
known and it is proved that the land ZI let Tor 

atrueted a building was actually con- 

lessee t remained in occupation of the 

lessee for a long number of years, these facts in the 

pointing to a contrary condu¬ 
ct the “t *“ preemption 

1 IV] "■®® ^ permanent one. [p, 480, cols. 

th^n ZT, ® building more permanent 

but a mere difference in the 
aegree of permanence cannot alter the nature of tlm 
tenancy. The fact that a kackha house has been in 
ex stence for a period of more tl.an sixty years Ld 
has passed by succession to the heirs of tL lessee 

kad b® enough to 

lead to the presumption that the lease is a perma- 
one. p. 480, col. 2.] P “ 

and tv,? V “ granted for erecting buildings 

boensee erects upon the [land a work of a 

vfe? ■*''® boense cannot be revoked in 

S 0 ^ of ‘be Easements Act. 

Second appeal from a decree of the Ad- 

Subordinate Judge, Moradabad, 
dated the 23rd April, 1924. 

^ufcrti, for the Appellants. 

Mr. Mukhtar Ahmad^ forthe Respondents. 
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« plaintiffs- 

appeal and arises out of a suit for posses- 
Bion of two houses by ejectment of the 
defendants and for Ks. 17 on account of 

arrears of rent. 

The plaintiffs’ case was that the houses 
m dispute belonged to them, that the de- 
lendMts were in possession of the same 
as the plaintiffs’ tenants and that the ten¬ 
ancy was determined by means of a 
notice sent. by the plaintiffs to the defend- 

t^acMpT^ defendants refused 

The defence to the suit was that the 

belonged to the defend 

and that they were in adverse posses- 


sitl^^f thf ‘bough the 

the plaintiffs di.spute belonged to 

from the laoi . defendants 

the amount claimed by the tdainHffV ^ 
missed the suiiVivL ® ^ amount and dis- 

.io.oiiS:K‘L"zs“ 

that the pJaintiffs fli !v^ 
that portfon of the Scie^^hTV^^ 

feor,.-!? ••= 

S’sj„rrd'z.i‘tr£bi‘F‘”“'- 

buildidg purZ.ef.”.d"“ hou".'.?'™ T 

K ;t s e^-rSofrr’- 

houses. It further held thlt therl™™ ‘^® 

by“ the pSffs^^’On t^eL^findTngs ' t d' 
missed both the appeal and the crofs objec- 

The decrees of the CoiiriB 

sailed by the learned cJunsel^ ®"® 
plaintiff-appellants on the ground ^that th« 

Courts below have erred in law in nreii, 

mg a permanent tenancy eimplv from 
fact that the houses in dispute^ whH 
kachcha houses, were buiU more K fin 
years ago, and it is argued that in ? 

of the provisions of 8 106 of th’s T 

of Properly Aol, the doLd.Jf/a,™ ,'! 

nable on the part of“C lessor b^l^' 
notice expiring with the eTd of a^S 
of the tenancy In simnnit 
tontion relia.;; hi bS „uL?i* “«• 
learhod Oouaaol fo, ,ha K 
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cases of 'Mohim Chandra Sarkar v. Anil 
Bandhii Adhicarij fl), Baroda Praaad 
Burnian v. Brosonna Kumar Das (2). Syania 
Chai'an Pal v. KtiUash Chandra Pal ''3) and 
Afzal un-nisa v. Ahdnl Karim (-1). 

It has been held in the hrst two cases, 
noted above, that the mere facts that a 
lease of land was given for dwelling pur¬ 
poses and that the lessees were allowed to 
construct buildings that were neither 
masonry buildings nor buildings of a per¬ 
manent character and were allowed to 
remain in possession of the land on payment 
of rent for a long period, are not in them¬ 
selves enough or sufficient to raise the pre¬ 
sumption that the tenancy was a perma¬ 
nent one. In the case of Mohim Chandra 
Sarkar v. Anil Bandhu Adhicary (1), the 
circumstance that the lessee was not al¬ 
lowed to erect masonry buildings or to cut 
down trees was pointed out by the learned 
Judges as a circumstance indicating that 
a permanent lease was not intended. Ac¬ 
cording to the decision in the case of 
Baroda Prasad Burmanv. Prosonna Kumar 
Das (2), if the house built by the lessee is 
of a ‘permanent character,’ that is to say, a 
masonry dwelling house, the tenancy is 
to be presumed to be a permanent one. 
But if the building is not of a ‘substantial 
character’ the lease must be presumed to 
have been a lease from month to month. 
Mr. Justice Boys while issuing notice in 
the present appeal observed that “1 do not 
myself subject to anything which I might 
hear further, appreciate the difference be¬ 
tween a case where a tenant has erected 
kachcka buildings or kachcha pucca build¬ 
ings or pucca buildings and I do not see 
where any line could be drawn”. With all' 
respect to the learned Judges of the Cal¬ 
cutta High Court i am unable to agree 
with them that the nature of a lease 
granted for building purposes is to depend 
on the character of the building actually 
constructed. If the origin and the nature 
of a tenancy is not known, and if it is 
proved that a land was let for building 
purposes and a building was actually con¬ 
structed on the same, and remained in 

U) 1 Ind. Cas. 66; 13 C. W. N. 513; 9 C. L. J. 362; 
5 M. L. T. 297. . 

(2) 14 Ind. Cas. 152; 16 C. W. N. 564. 

(3) 58 Ind. Cas. 189. 

(4; 50 Ind. Cas. 749; 17 A. L. J. 608; 36 M L J 
560; 26P. W. R. 1919; 1 U. P. L. R. (P. C) '47- 26 
il. L. T. 55; 81 P. R. 1919; 23 C. \V. N. 966: (1919) 
51. W, N. 494; 30 C. L. J. 152; 21 Bom. L. R. 891 
JP. C.} 


occupation of the lessees for a long num¬ 
ber of years, these facts, in the absence 

of anything pointing to the contrary con¬ 
clusion, should be enough to lead to tbe 
presumption that the tenancy was a per¬ 
manent one. A kachcha house is also a 
building of a permanent character, vi(le^ 
?^asir-ul-caina)i Khan v. Azim-ul-lah (5). 
It may be that a pucca building is a build¬ 
ing more permanent than a kachcha one, 
but the mere diiference in the degree of 

permanence cannot alter the nature of the 

tenancy. The fact, that a kachcha house 
has been in existence for a period of more 

than GO years, and has passed by successi^ 
to the heirs of the lessee, who originfll*y 
built the house, may be enough to 
to the presumption that the lease 
manent one. If I am right in holding that 
a kachcha house is a building of a sub¬ 
stantial character I am unable to distingu¬ 
ish the present case from the case c 
Gungadhur Shikdar v. Ayimuddin Shah iylf 
and I am, with all respect unable to dis¬ 
cover the ground on which that case was 

distinguished by the learned 
the Calcutta High Court, who decided to 
case of Baroda Prasad Burman v. Prosonn 
A'umar Das (2). - 

It has been held in the case of 
Charan Pal v. Kailash Chandra 
that where the origin of a tenancy is , 
known, and the tenancy was for 
purposes, and the original tenant and 
successors have been iu occupation for o 
bO years and the tenancy was treated / 
the landlord as heritable, the tenancy ui 
be presumed to be a permanent one. , 

It is true that in the case of Af^aW' 

V. Abdul Karim (4), one of the various * 
from which the presumption of a 
nent tenancy was drawn, was jond 

a pucca house had been built 

leased, but it was never decided by 

Lordships of the Privy Council that ^ 
house built had been a kachcha one, 
a presumption could not be drawn. 
may also be noted that the lease 
present case having been granted o 
the passing of the Transfer of 
is not governed by that Act, vide, r 


ahaya v. Ranga (7). 

Moreover, the judgments oi tne ^ 




tl 


, 3 A. L. J. 765; 3 A. AV. N. (1006) 216'. 

(6) 8 C. 060; 4 Shome L. R. 274- 4 Ind. Dec. 

619. . « T T D®* 

(7) 6 Ind. Cns. 447; 34 il. 161; 8 i' 

(1910) M. W. X. 462; 20 M. L. J. 930. 
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below can be supported on another ground. 
There is no reason why, from the facts 
found, it should not be presumed that there 
was^ a license granted by the predecessors- 
in-title of the piaintilTs to the predecessors- 
in-title of the defendants to buihi houses 
on ^the site that belonged to the plaint¬ 
iffs’ predecessors-in-title. If there was a 
license granted for the purpose mentioned 
above, the licensees having erected a 
work of a permanent nature on the site, 
the license cannot in view of the provisions 
of s. 60 of the Easements Act be revoked. 

1 am not prepared to hold that in the 
present case the lower Appellate Court, on 
the facts found, was not justified in holding 
that the tenancy was a permanent one and 
that the defendants were not liable to eject¬ 
ment. 

I may also point out that the case on 
which the plaintiffs came into Court, viz , 
that they were the owners of the houses in 
dispute has been definitely found to be 
false by both the Courts below. 

For the reasons given above, I dismiss 
the appeal with costs. 

2. K. Appeal dismissed. 


OUDH CHIEF COURT. 

First Civil Appeal No. 67 op 1925, 
December 21, 192rt, 

^^rescnt;— Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Raza. 

GANPAT PANDEY and others— 
Plaintiffs—Appellants 

versus 

Ba6u BINDESHARI PARTAB BAHADUR 

SINGH AND others—Defendants— 

Respondents. 

Hindu, Law — Widow—Decree against widow re- 
prtstnting her husband's estate, whether binding on 
reversioner. 

Where the ©state of a deceased Hindu has vested 
iu a female heir a decree fairly and properly obtain* 
ed against her in regard to the estate is, in the ab* 
fience of fraud or collusion, binding on the rever¬ 
sionary heir. 482, col. 1.] 

First appeal against a decree andjudg* 
ment of the Subordinate Judge, Gonda, 
dated the 9th October 1925. 

St. G, Jackson and Mr. H. D. Chandra, 
for the Appellant. 

Messrs. Bisheskwar Nath and L, S, Misra^ 
for the Rfspondente. 

JUDGMENT.— The facts of the suit 
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outof which this appeal arises are as follows. 
There is in the village of Shah Nagar in the 
Gonda District a birt under-proprietaiy 
tenure. In 1877 a certain woman called 
Pali, the widow of Gopali, sued a certain 
Jagat Bahadur Singh for a 4 annas share 
in this birt tenure. Her suit was dismissed 
on the 17lh November, 1877, (Ex. 7) but 
decreed on appeal on the 10th May, 1878, 
by a judgment (Ex. 8) after remand find¬ 
ings (Ex. 6). It is said that on the 23rd of 
January, 1880, Pali obtained formal posses¬ 
sion in execution of her decree, over this 
4-annas share; and we have it that in 1885 
she applied for mutation of names over the 
share in the revenue papers. Her applica¬ 
tion, being refused she instituted a civil suit 
against the sons of Jagat Bahadur Singh. 
This suit was filed by her on the 12th 
July, 1887. It appears to have been decreed 
by the Subordinate Judge on the 20th 
November, 1888, but on appeal the decree 
was set aside and the suit was dismissed by 
the District Judge on the 13th May, 1889, 
(Ex. A 3). A second appeal was filed in the 
Judicial Commissioner’s Court which was 
dismissed on the 31st March, 1891 by an 
order (Ex. A-4). As a result of this litiga¬ 
tion it will be seen that Pali lost all right 
to the 4-annas birt share which had been 
decreed to her on the 10th May, 1878. She 
died in April, 1921, and the plaintiffs ap¬ 
pellants, who are her reversioners, have 
instituted the present suit for possession 
of the same share of birt of which Pali was 
deprived and for damages. Their suit hav¬ 
ing been dismissed by the learned Subordi¬ 
nate Judge the present appeal is filed. 

The learned Subordinate Judge found, 
and found correctly, that Pali’s title to the 
4 -anna3 share in question was the title of a 
Hindu widow. The title had originally been 
with her husband Gopali, who died in J8fj8 
and she had in the share a Hindu widow’s 
estate only. He decided that as she repre¬ 
sented the full estate the present plaintiffs 
were bound by the legal proceedings to 
which she was a party and that in these 
circumstances the suit must fail. We con¬ 
sider that .he decided the question correct¬ 
ly. We need only refer to three decisions 
in this connection. The first is the well- 
known decision in the Shivaganga'e case. 
[Katama Natchiar v. Rajah of Shiva'- 
gunga (1)], in which their Lordships of 
the Judicial Committee state in resrecr, 

(1) 9 M. T. A. 539; 2 W. R. P. 0. 31; I Sutb V C 
J. 520; 2 Sar. P. 0. J. 25; 10 IS, R 843, 
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of a widov\''s estate similar to the widow’s 
estate here “The whole estate would, for 
the time, be vested in her absolutely for 
some purposes, though, in some respects, for 
a qualified interest; and until her death, it 
could not be ascertained who would be 
entitled to succeed ...It is obvious there 
would be the greatest possible inconveni¬ 
ence in holding that the succeeding 
heirs were not bound by a decree 
fairly and properly obtained against the 
widow". Katania Natchiar v. Rajah of 
Shivagunga (1). This proposition of law was 
quoted with approval by their Lordships of 
the Judicial Committee in 1^84 in Partab 
Narain Singh v. Triloki Not/i Singh (2), and 
was again affirmed in a recent case in 1918 
in Risal Singh v. Balwant Singh (3). In 
the last case their Lordships say at page 602 
“The principle of law to be applied in such 
cases was, their Lordships consider, correct¬ 
ly summarized by Mr. Justice Banerji in 
his judgment in this case thus: ‘Where 
the estate of a deceased Hindu has vested 
in a female heir a decree fairly and properly 
obtained against her in regard to the estate 
is, in the absence of fraud or collusion, 
binding on the reversionary heir’.’’ It can¬ 
not be suggested that in the legal proceed¬ 
ings to which we have referred there was 
not a fair trial. There was no fraud. 
There was no collusion. The claim of 
Musammat Pali to enjoy the property in 
question was rejected after full adjudica¬ 
tion and in these circumstances we agree 
with the learned trial Judge that the plaint- 
iSs-appellants are bound by that decree and 
that their suit must fail. 

It has been argued before us that we 
should not apply this principle because the 
facts of the cases which we have quoted 
are not exactly as the facts in this case. It 
is true they are not exactly as the facts in 
this case but the principle which we have 
quoted is the principle which we consider 
to have application to the facts of this case. 

It is pointed out to us that the appellants* 
title to institute the suit arose under the 
provisions of Art. 141 of the First Schedule 
of Act IX of 1908 upon the death of Musam¬ 
mat Pali. That death took place some 4 

(2) n C. 186; 11 I. A. 197; 8 Ind. Jur. 697; 4 Sar. 

P. O. J. 567; Rafiqne & Jackson’s P. C. No. 86; 5 
Ind. Dec. (n. s.) 883 ^P. C.). 

(.3) 48 Ind. Cas. 553; 40 A. 593; 28 C. L. J 519- 
24 M. L. T. 361; 9 L. W. 52; 23 C. W. N. 326; (1919) 

M. W. N. 155; 36 M. L. J. 597; 21 Bom. L. R. oil-45 
X A. 168 (P. 0.). 
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years before the suit was instituted, but we 
are in no way concerned here with theQues- 
tion of limitation. What we are concerned 
■with is the binding nature of the legal pro¬ 
ceedings upon the plaintilfs-appellaots 
owing to the facts that Musammat Pali re¬ 
presented the estate for the purpose of tbis 
litigation and that the decree obtained 
against the estate was not vitiated by fraud 
and collusion. This concludes the matter. 
The appeal fails and is dismissed with costa, 
z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT* 

Second Civil Appe.al No. 256 of 1924. 

November 1, 1926. 

Present: —Mr. Justice Iqbal Ahmad. 

SHEO CHAND MISRA-Pl.4intiff- 

Appellant 

versus 

SITA RAM MISRA and aKoTher- 

Defendants—Respondknts. 

Civil Procedure Code (Act V of lOOS), 

4 , ]1 — Abatement-Suit for redemption—Appt^ 

Death of one of joint mortgagee-respondents— 

sentaiives not impleaded in time—Appeal abatesa 

whole—Ignorance of death, effect of. 

Where the legal representative of a ncht 

dies during the pendency of an appe.^! is not bro « 

upon the record within’ the period allowed b} * 

the appeal automatically abates as ntw, ^ 

though the appellant was not aware of the dea 
the respondent, [p. 483, col 1.] 

Churya y. Boneshwar (\), toWowed. /-.'Itjre 

The test to determine whether or not the 
to bring upon the record the heirs cjntf 

respondents, who has died, has the effect oic 
an abatement of the entire appeal, 
particular respondent alone, is as to whether 
the appeal can be decided without, as a 

that decision, bringing into existence tjvo a ^ 
contnn-y to each other. If the result of hearing 
deciding the appeal would be to 6ring into ex » ^ 

two decrees of Courts of competent « 

contrary to each other the appeal must abate 
whole, [p. 483. col. 2.1 , s 

Where during the pendency of an appeal ^ 
suit for redemption oi a joint mortgage m 
of two persons, one of the mortgagees -jjeaitt 
legal representatives are not impleaded as P 
time, the appeal abates as a whole. J 

Second appeal against a _ srd 

District Judge, Ghazipur, dated tc 
January, 1924. . 

Mr. S A^ Verma, for the 

Mr. L\ S. Bajpai, for the Responden 

JUDGMENT.—This is a p- 

appeal and arises out of a suit jn 

tion of a mortgage. The mortgage 
favour of two persons Lecbbrnen iw 
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aud SitaRam Misser. Before the institu 
non of the suit Lachhmaa Misser had died 

representative one Raj 

ed as defead- 

nt No. 2 and Sita Ram Mister was arra\’ed 
as defendant No. I. ^ 

The sait was decreed by the trial Court 
but the decree of the trial Court has been 

reversed by the lower Appellate Court and 

the suit has been dismissed. Durine the 
pendency of the appeal in this Court Sita 
Kam Misser died, and no step was taken 
iQ this Court, within the statutory period, 
to bring on the record his heirs and legal 
representatives. It appears from the affi¬ 
davit filed on behalf of the defendaut- 
resjmndent that Sita Ram Misser died so 
j as in the month of May, 1925. An 
affidavit on behalf of the plaintitl-appellant 
has been filed to-day, and in it the allegation 
18 that Sita Ram Misser was living at a far 
off place from the residence of the plaintiff- 
appellant, and that the plaintiff-appellant 
^ time came to know of the fact 
of his death when the contents of the affi¬ 
davit filed on behalf of the respondents 
were communicated to him by his learned 
Counsel. 

Be that as it may, no step having been 
taken to bring upon the record the legal 
representatives of Sita Ram Misser within 
the period allowed bylaw, the appeal as 
against him automatically abated, vidt. 
^huryaY.BaneshwarfX). The only ques¬ 
tion that remains is whether or not the 
appeal has abated as a whole, i.e, even as 
against Raj Ballaw. In my opinion the 
lailure of the plaintiff-appellant to substi¬ 
tute the legal representatives of Sita Ram 

Within the period allowed by law has 
entailed the abatement of the entire appeal. 

The mortgage in favour of the two mort¬ 
gagees named above was a joint mortgage, 
ihere was no specification of the mortgage- 
ffioney respectively advanced by the two 
mortgagees, nor was there any specification 
of their interests as mortgagees. As such, 
^*^®J^ortgag6 either could be redeemed as 
a whom or could not be redeemed at all. 
lo putit in another way, if the plaintiff 
sued for redemption of that mortgage 
and had impleaded only one of the mort¬ 
gagees as defendant in the suit, the suit 
would have been liable to be dismissed on 
JUS ground that all the persons who had an 
interest in the mortgages or in the mort- 
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gage property had not been impleaded as 

foUowVf”t/result must 
follow if the legal representatives of one of 

the mortgagees have not been substituted 

111 place of the deceased mortgaijee duiin 

the pendency of the appeal in 'this Couit 

failure to bring upon the record the heirs 
of one of several respondents, who has died 

ttfp^ p *f-abatement of 

snonH^pn? particular re¬ 

spondent alone, is as to whether or not the 

result 

of that decision, bringing into existence 
two decrees contrary to each other. If the 

result of hearing and deciding the appeal 

would be to bring into existence two dec¬ 
rees of Courts of competent jurisdiction 
contrary to each other, the appeal must 
abate as a whole. I will refer in this con¬ 
nection to the cise reported as WajidAli 

Khan V. Puran Singh (;) and to the case 
ot Bikramajit Rai v. Darshan Das f3) r 
am not unaware of the fact that the^ deci- 
sion inthe last mentioned case has been 
modihed in a Letters Patent appeal but the 
proposition of law laid down by the learned 

Judge in that case has been confirmed by 

app^^l*^°^ decided the Letters Patent 

In the present case if the appeal were to 
be heard as against the surviving respond¬ 
ent and were to be allowed, the necessLy 
consequence would be that there would be 

twodecrees contrary to each other of equal 

validity There will be the decree o^the 
lower Appellate Court denying to th« 
plaintiff-appellant the right to rfdeem the 

mortgage that decree having become final 
between the legal representatives of Si^a 

respondent, and the 
plamtiff-appellant. As against that decree 

If the appeal m this Court were to be alW 
ed there would be a decree of this Court 

granting the plamtiff-appellant a decree for 

Ra1fa“w^ Z '"“i'tgage as against Raj 
Ballaw, the surviving responded, one of 

the joint mortgagees. This being the Lq 

The defendant-respondent is entitled to 

his costs of this appeal including in thu 
Court fees on the higher scale. ® 

(2i 8i tnd. Cas, 06; 47 i 

R. 0 A. 39 Civ ; A. I. R. 

82 lud. Oafl. 26:22 a L j id«. r d - 
747 Civ.; A. I.R. 1023 All. Ill, ' ^ ^ "V 
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MADRAS HIGH COURT. 

Appeal Afi viN'ST Order No. 510 of 1925. 

October 27, 1926. 

Prcs-z)it Mr. Justice OJgers aad 
Mr. Justice Jackson. 

VITTAL RAO axd .\n*other—PB iiTroxERS 

—Appellants 
vey'sus 

R. HANUMANTHA RAO a.nd others— 

Respondents. 

Succ€.<?5{on Certificate Act (17/ of 1SS9), s. /— 
Money due from Insurance Company und*r policy of 
insurance, ichether debt—Succession certificate, whe¬ 
ther can be yranted. 

Moneys due from an Insurance Company to the 
estate of a deceased ])erson under a policv of insur¬ 
ance are delds within tlic meaning of s. 4 of the 
Succession Certificate Act. and a Succession Certificate 
can be granted in respect of sucli moneys. 

Oriental (Jnicrnment Sccnrily Life Assurance Co., 
Ltd. V. Vantedii Anuniraju (1), Bancharam Majum- 
dar V. Adya Nath Bhattacharjee (7) and Abdul Karim 
Khan v. Maqbul-un-nissa Begam (8), relied on. 

Appeal against the order of the District 
Court, Bellary, dated the 3rd August, 1925, 
in O. P. No. 14 of 1925. ' 

Mr. K. Srinivasa Rao, for the Appellants. 
JUDGMENT.-This is an appeal 
against the refusal of the District Judge 
of Bellary to grant a Succession Certificate 
in order that the petitioners might recover 
a sum of money due on a life insurance 
policy. The learned Judge held, with 
reluctance, that the moneys did not form 
a debt under e. 4 of the Succession Certi¬ 
ficate Act, The respondents are ex parte 
and we have not had the advantage of 
hearing their arguments; but we have ex¬ 
amined the cases relied on by the learned 
District Judge in support of the view that 
moneys due from an Insurance Company 
under a policy of insurance are not debts 
within the meaning of s. 4 of the Succes¬ 
sion Certificate Act. The learned Judge 
deals with the decision in Oriental Gov¬ 
ernment Security Life Assurance Co., Ltd. 
y.Vantedu Ammiraju il) andthe decision 
of the Full Bench in Pokkunuri Balamba 
V. Kakaraparti Krishr,ayya (2) as confined 
to the applicability of s. 6 of the Married 
Women’s Property Act, But Oriental Gov¬ 
ernment Security Life Assurance Co., Ltd. 
V. Vanteda Ammiraju (1) clearly lays down 
that the policy is part of the estate of the 
deceased and that the heirs are entitled to 
the payment of the money under it after his 
death. No doubt the question was raised 
in Oriental Government Security Life 
a) 10 Ind. Cas. 263; 35 M. 162; (1911) 1 M. W. N. 
276; 9 iM.L. T. 451. 

{ 2 ) 20 Ind Caa. 934; 37 M. 483; 25 M. L. J. 65; 
J1913) M. W. N, 697; U M. L. T. 363, 


Assurance Co., Ltd. v. Vantedu Ammirapt 
(i) as to the Married Women’s Property 
Act but in Pokkunuri Balamba v. Kakara' 
parti Krishnayya (2) in which it is saiy 
that (Jrieiital Government Security Life 
Assurance Co., Ltd. v. Va^itedu A 7 mniro]U 
(1) was overruled it must be observed that 
the only question on which Orieiital Govern' 
mevt Security Life Assurance Co., Ltd. v. 
Vantedu Ammiraju (1) appears to have been 
overruled is the question of the 
Women'sPropeitv Act; because at page 50 d 
S ir Arnold White, C. J.,said: “If the view 
taken by the learned Judges as to th® 
Married Women’s Property Act was righb 
I should agree with their conclusion in 
that case that no cause of action arose to 

the beneficiaries and that the policy money 
formed part of the estate of the assure i 

notwithstanding that under the 
the money was payable to the beneficiari 

in default of trustees.” 

Another case cited by the learned 
trict Judge iS?‘inxvasa (Jhariarv.Bd^S^^ 
yaki Ammal (3) clearly turned on the ap 
plicability of s. 6 of the Married 
Property Act. The dictum in j 

Dasiy. Jyotish Chandra Sij'kar (4) ^ 

on by the Judge must have reference to 
facts of the case which it decided 
is at least doubtful as to whether 
alsoisnot a case under the Married 
Property Act as the assured had constit 
his widow his nominee for the 

the money. In so far as j that 

has held or may be taken to have 
an insurance policy is not contemp 
by the Succession Certificate 
it is not a debt due to the deceased, ^ ^ 

be pointed out that in Mathew v. 
Assurance Co. (5) it was held ^ 
surance Company is a debtor and in 

nath y. Mulraj {6} the learned Judge 

that the policy moneys are ngnch 

the hearing of the appeal in 

ruling of the Calcutta j ^ath 

Bancharam Majumdar v. Adya 
Bhattacharjee (7) has come to - of 

which held that the ordinary 

the word ‘debt’ is to be 
language of s. 4 of the Act in q 


(3) 32 Ind. Cas. 991; 3 L. W. 466. 

(4) 33 Ind. Cas. 157. ..9 

(5) (1878) 9 Ch. D. 80; 47 L. J. Ch. w 

468; 27 W. R. 51. , „ .qo 

(6) 11 Ind. Cas. 961; 13 Bom. L n 

(7) 3 Ind. Cas. 492; 13 C. W. N 966; 10 

180; 36 C. 492. 
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applies to a sum o( money 

tho ® ^®come payable till after 

the death of the creditor and that in such 

cage the heirs of the creditor cannot 

obtain a decree without the production of 

certificate under the Succession Certi- 

Act The case in Abdul Karim Khan 

V. Maqbul 2 in-mssa Begam (S) which was a 

question of dower was referred to with 

approval. These two cases fortify the 

opinion we had previously formed at the 

neariQg of the argument that it may be 

iaferred from the decisions 
tnat ouccession Certificate may be granted 
in respect of the money due under a 
policy of insurance. In fact the decision 
Of th^e Calcutta High Court seems to 
set the matter at rest. In this view, the 
decision of the learned District Judge 

and his order must be set aside 
and the case remanded to him to be dealt 
with according to law in the light of the 
above observations. 

X: S; Appeal allowed. 

(8) 30 A. 315; \V, N. (1908) 113; 5 A. h. J. 598. 




PRIVY COUNCIL. 

Appeal from thes Oudh Chief Court. 

November 1, 1926. 

rr^ent;—L^rd Phillimore, Lord Carson, 
Mr. Ameer AH and Sir John Wallis. 

MMsammatNAND RANI KUNWAR— 

Plaintiff—Appellant 
vers 2 is 

Muaimmat INDAR KUNWAR and others 
—Dependants—Respondbnts. 

Oudh Estates Act (I of ISOO), ss. S, 8. 10, 22, 23^ 
antry of name of grantee in List S^Conclusive evi- 
aence of primogeniture grantSuccession. 

oy virtue of the provisions of s, 10 of the Oudh 
^states Act Courts are bound to take judicial 
^ prepared under the Act and to 

Tegara them as conclusive evidence of the facts thev 
record, [p. 491. col. 2.] ^ 

4 inclusion of a grantee’s name in List 3 is 
therefore, in the absen 2 e of evidence to show that 
was wrongly inserted, conclusive evidence 

grant primogeniture 

On the death of a (alu^dar holding underaprimo- 
geniture sanad without lineal male descendants the 

49^00^?]''®" ® brothers! [p 

Ind!o;s ^33: amrS."^ 

Appeal from the decree of the Court of 
n 1 , Judicial Commissioner fMr 

OA 1 ^'Mr. Hasan, A. J. 0.) dated 

No Appeal 

No 40;of 1922, reported as 80 Ind. Gas. 333 

mereing that of tho Additional Subordi- 


nate Judge. Imcknow, dated the 27ih Mav, 
1922. in O. 8. xVo. 62/27 of ly>l 

L. DeGruijther and S.lJyam, for 
the Appellant. 

Messrs. .1. ,1/. Dunne and D. Dube, for the 
Respondents. 

JUDGMENT. 

Mp. Amoep Ali,— This appeal arises out 
a suit brought by the plaintiff, Nand Rani 
Kunwar in the Court of the Subordinate 
Judge of Lucknow on the 1st April, 192i, 
to establish her title to an estate partly 
situated m the District of Lucknow and 
partly in Barabankiin the Province of Oudh. 

Ihe plaintiff is the daughter of one 
Bhagwant Singh, who died on the 9th of 
December, 1871; and she claims the pro¬ 
perty in suit as devolving on heron the 
death in 1913 of her mother iMusammat 
Maharani, the widow of Bhagwant Singh. 
Bhagwant left him surviving a younger 
brother named Girdhari Singh, Maharani 
llunwar, hi3 widow, and two daughtera 
namely, Birjrani and the plaintiff. Birjrani 
died chidless in or about 1885. 

The plaintiff claims the estate as the 
sole heiress, on the death of her mother, 
of her father, Bhagwant Singh, to whom, she 
alleges, the property belonged at the time 
of his death. 

The first and principal defendant in the 

action IS Indar Kunwar, the widow of 
Bhagwant Singh’s brother, Girdhari Singh 
who died on the 6th August, lyl9. The 
other defendants are the daughters of 
Girdhari Singh by his first wife Raj Kun¬ 
war. She died on the I6th June, 1920 

The properties in Lists A and B attach- 
ed to the plaint belonged originally to one 
Bahadur Singh, who died in or about 1819 
leaving two sons, Bhagwant and Girdhari! 
xli 0 Iflrttcr wft8 fln infant of t6Dd6r y68j’s 
at the time of his father’s death, and ac¬ 
cordingly Bhagwant became the head of 

-1 ... ^ ^ in possession of 

the joint ancestral estate. The properties 

mentioned in List G are said to have been 
acquired after Bahadur Singh’s death 
but no separate argument has been ad 
dressed to the Board with regard to them 
T are admittedly subject to the 

Law of the Mitakshara, and the two brothers 
Bhagwant and Girdhari became on the 
death of their father jointly entitled to the 
ancestral estate. Matters stood thus with 
this famBy, when Lord Dalhousie in 1856 
annexed the kingdom of Oudh, which 
was followed Dy a furious revolt. To ' 
pumsh the people, Lord Canning, whp had 
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Inth^ meantime succeeded Lord Dalhousie 
as Oovernor-Genera], proclaimed in lc58 a 
general confiscation of the landed estates 
in the Province. Lnter. under the Govern¬ 
or-General's Proclamation of March, 1858, 
the confiscated estates were restored to the 
proprietors, save and except in cases where 
they happened to be implicated in the 
niurderof English men and English women; 
and Bhagwant Singh, as the head of the 
joint family, received back the properties 
which form principally the subject-matter 
of the present suit, and what is called the 
“Second Summary Settlement" was made 
with him. 

The plaintiff'scase, as made in her plaint, 
is that Kunwar Bahadur Singh and his 
two sons Bhagwant and Girdhari, consti¬ 
tuted, from loner before the annexation of 
Oudh, a joint Hindu family governed hy 
the Mitakshara Law% and 'that when the 
Summary Settlement was made wdth Bhag¬ 
want Singh, both he and Girdhari became 
equally entitled to the property for which 
Bhagwant Singh entered into the agree¬ 
ment^ with the British Government; that 
the Settlement was made in Bhagwant 
Singh’s name in his capacity as the head 
and "trustee" of the joint family; that he 
obtained in respect of the estate a S2nad or 
grant in his own name in the same capa¬ 
city; and in 1864 the first Regular Settle¬ 
ment was made wuth him as such head 
and “trustee." The plaintiff also sets out 
in her plaint that in 1867 Girdhari Singh 
applied to the Court of the Financial Com¬ 
missioner of Oudh for the partition of his 
half-share in the joint estate, but instead 
of an actual separation a Settlement was 
arrived at between the two brothers. The 
plaintiff, however, does not set out in the 
plaint the nature of the compromise. 

As already stated, Bhagw’ant died in 1871 
and the plaintiff’s allegation is that after 
his death his widow Maharani became en¬ 
titled to the estate, and that she entrusted 
its management to Girdhari, and that sub¬ 
sequently, in 1879, she (Maharani Kunwar) 
relinquished all her claim and title in 
respect of the said property in favour of 
Girdhari Singh in consideration of a fixed 
allowance. The plaintiff’s case is that she 
is not bound under the Hindu Law by the 
acts of her mother, who was a pardanashin 
woman. 

Her main contentions are based on the 
following allegations: namely, that Bhag¬ 
want Singh by his acts and declarations 
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evinced clearly his intention that he took 
the estate for the joint family, consisting 
of himself and his brother Girdhari Singh, 
and that in 1867. by the arrangement with 
his brother Girdhari ^ingh, he became 
vested with the entire estate in considera¬ 
tion of the annuity fixed for the latter; 
and, secondly, that the grant by the Gov¬ 
ernment made by the sanad under the 
Oudh Estates Act (I of 1869), he, Bhagwant 
Singh, became possessed of the whole pro¬ 
perty. Her further contention was that by 

a mistake Bhagwant Singh’s name was 

included in List 3 prepared under the Ac>» 

whereas it should have been entered m 
List 4, and that he never obtained a pn 
mogeniture sanad; the sanad that was given 
to him was in “ordinary" terms. 

The contesting defendant, Indar Kunwar 
averred, in her written statement, tba 
neither the Summary nor the 1^^?“ 
Settlement was made with Bhagwant Sing 
in his capacity of the head or trustee o 
the family; in fact, she strongly repudiat^e 
the idea of a trust. She also denied tna 
in 1867 there was a separation 
Bhagwant and Girdhari; 

averred that if there was a separation tne 

was subsequent "re-union. She substa 
tiallv contended that the estate remai*^ 
undivided in the possession of j 

Singh, and was governed by 
granted to him under Act 1 

that in view of the circumstances set 
in the written statement, Girdhari * 

on the death of Bhagwant 
the heir under s. 22, cl. 6, of the Act, 
that on Girdhari’s death, the defends^ ' 
his widow, became entitled to the ' 
On these pleadings, which 
ably amplified in the course of the j 

by the replication of the be- 

additional written statements filed 

half of the defendants, the case we . 
trial before the Subordinate ^ 
Lucknow, who framed a considerable 

her of issues. . j by 

His conclusions are thus summary 
the learned Judge in his judgment. 

“I hold as it is clear from the above ^ 
cussion that Kunwar Bahadur Sing 
transferred the disputed property to 
want Singh, that it remained tu the 
ship of the entire co parcenary body 
the time of confiscation, that soo 
his being made a proprietor by ^jje 

10th October. 1859, he began to trea.^ 

property as belonging to the join 
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(Issue No. 1 (6)), that Bliagsvaut Singh 
admitted Girdhan Singh's right as a co¬ 
parcener at the Second Summary Settle¬ 
ment (Issue No. 2); (hat no primogeniture 
sanad was ever granted to Bhagwant Singh 
who only received an ordinarv sanad about 
the property of which he had become owner 
some time before, that he had received the 
sanad as a representative of the joint 
Hindu family (Issues Nos. 3 (a) (f)); that 
iihagwant Singh admitted the equal rights 
of Girdhan Singh in reply to Circular 
Uraer of Government declaring in favour 
of succession according to the laws of his 

tribe and religion as against the rule of 
impartibility (Issue No. 5); that Bhagwant 
Mingh admitted the equal rights of Gir- 
ahan Singh during the proceedings con¬ 
nected with the First Regular Settlement, 
that the decrees were obtained by him 
as head and trustee of the joint Hindu 
family (Issues No. 6 (a). (6)); that up to 
July, 1«67, Bhagwant Singh declared and 
treated the property included in Lists A 

and B as joint family property subject to 

Mitakshara Law, that Bhagwant Singh by 
his words and deed transferred the entire 
property to the co parcenary body of which 
he was a member (Issues Nos. 7 and 8); 
that the property in Lists A and B annex¬ 
ed to the plaint was the joint family pro¬ 
perty of Bhagwant Singh and Girdhari 
“mgh (Issue No. 1 (a)}; that plaintiff was 
in no way estopped from pleading the 

subsistence of the joint Hindu family dur¬ 
ing the lifetime of her father and taking 
advantage of the legal consequences of this 
plea (10 (a) and (6;).” 

. farther held that the proceedin^’^s 
initiated by Girdhari Singh in 1867 effected 
a separation of the joint family, and trans¬ 
ferred Girdhari’s share to Bhagwant Singh 
in lieu of a monetary payment." He 
overruled the plea of re union put forward 
hy the defendant. 

He held further that the sanad granted 
to Bhagwant Singh was not a primogeni¬ 
ture sanad, that his name was, by mistake 
entered in List 3 which deals with pri¬ 
mogeniture grants, and consequently the 
succession to the estate was governed by 
of Act I of lti69 (to which reference 
y^Ul be made later in the course of this 
^^jf^ment). He was of opinion that on 
^°,^Kwant*8 death his widow became en¬ 
titled to the estate, and that her renun- 
ciationia Ib79 in favour of Girdhari did 
»ot effect the rights of the plaintiff, who 

4 
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claim? a? th? r3var',ioner. fie acoordiady 
decreed the suit. 

From this decree the defendant appealed 

udicial Commissioner 
of Oudh, The learned Judges of the Ap¬ 
pellate Court came to a totally different 
conclusion. They held, in sub.stance, that 
the sanad obtained by Bhagwant Singh 
was a. primogeniture grant; thev overruled 
the allegation of the plaintiff'that Bhag- 
want’s name was entered by mistake m 
Last 3, whereas it should have been enter¬ 
ed in List 4. They held that the succession 
to the estate came under the provisions of 
8. 22 cL 6 of the Act; and that Girdhari 
bmgh became, on the death of his brother 
Bhagwant, lawfully entitled to the e.state 
which vested m him as the tiluqdar They 
held also that although the Settlement 
that had been effected with Bhagwant 
Singh created a “trust" in favour of his 
brother Girdhari Singh, that trust was 
discharged by the agreement entered into 
between them in 1867. and that thereupon 
Bhagwant Singh took the whole estate as 
the taluqdar "discharged" of the trust in 
favour of his brother. Thev hfdd further 
in agreement with the trial Judge, that 
in 18b7 there was a separation be¬ 
tween the two brothers, and as a con¬ 
sequence the arrangement effected be¬ 
tween Bhagwant and Girdhari in that 
year gave a complete title to the elder 
brother in the estate. They accordingly 
came to the conclusion that the defendant 
was rightfully entitled to i\ie taluqa as the 
widow of Girdhari Singh, and that the 
suit should be dismissed with costs. 

The plaintiff has now appealed to His 
Majesty in Council. 

Their Lordships consider it desirable at 
this stage to recapitulate briefly the main 
contentions of the parties. 

Haying reprd to the application of 
Girdhan in July, 1867. both the Courts 
below have rightly overruled the plea of 
the defendant that the two brothers 
remained joint until Bhagwant’s death in 
1871. Had that issue been decided against 
the plaintiff the legal result would have 
been that the whole estate under the per¬ 
sonal law of the parties would have vp^IaH 
in Girdhari by survivorship. It was for 
this reason that the defendant denied that 
there had been any partition between the 
brothers in 1867. 

The plaintiff’s case, on the other hand is 
thftt there was a partition in 1867, and tha^ 
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by the compromise of the 8th of September 
in that year the share to vhich Girdhari 

was entitled was, as the Subordinate Judge 
puts it. “transferred to Bbagwant Singh," 
and the whole property thereupon vested 
in the eldest brother. Her case is that the 
fa/iK/a never came under Act 1 of 1SC9, 

and if it did thesuccession toit fell under 

s. 23 of the Act and not under s. 22. 

Regarding the inclusion Bhagwants 
name in List 3 asalready mentioned, the 
plaintiffs allegation was that it was entered 
by mistake in that List; that it should have, 
in fact, been entered in List 4. 

Thus two facts become of crucial import¬ 
ance. First: what was the nature of the 
transaction between Bbagwant Singh and 
Girdhari in September, 18C7, and whether 
the sa7;ad granted by Government to Bbag- 
wantSinghwas a primogeniture grant the 
succession under which is governed by s. 22. 

Section 22 relates to estates held by 
tahiqdars included in List 3 prepared under 
B. 8 of the Act. In the case of other estates 
where the descent is governed by the per¬ 
sonal law 8. 23 applies. 

Section 22, cl t’, under which the 
defendant contends the taluqa came to her 
husband Girdhari on the death of his eldest 
brother, runs as follows: — 

“If d.Tiy taluqdar or grantee whose name 
shall be inserted in the second, third or 
fiRh of the Lists mentioned ins. 8, or his 
heir or legatee...shall die intestate as to his 
estate, such estate shall descend as follows, 

viz. : — . 

After providing for the succession of 
lineal descendants and adopted sons, it 
ci6Cl&T6B * — 

“...then to the eldest and every other 
brother of such talqudar or grantee, 
heir or legatee, successively, according 
to their respective seniorities, and their 
respective male lineal descendants, sub¬ 
ject as aforesaid." . 

Section 23, on which the plamtiH rests 

her case, is as follows :— . ^ 

“Except in the cases provided for by 

8 . 22, the succession to all proper^ left by 
tahiqdars and grantees, and fh^^^ heirs and 
legatees, dying intestate, shall be regulated 
by the ordinary law to which members of the 
intestate’s tribe and religion are subject. 

The Settlement with Bbagwant Singh 
was effected in July,lb58. By the letter of 
the Governor General in Council of the 
10th October, 1859, theSettlement thus made 
conferred full proprietary title on every 


taluqdar with whom it was made, and b® 
acquired thereunder a permanent heritable 
and transferable right in the estate. 

In 1860 a was granted to Bbagwant 

Singh with regard to the nature of wbKD 
there is great dispute between the parties 
The Subordinate Judge has accepted tne 
allegation of the plaintiff that it was aa 
ordinary sanad. The Judicial CommieeiODere 
have held, supporting the defendan 
contention, that it was a 
grant. The Act became law in 
1869. During this period between 
“Second Summary Settlement" and 
passing of the Act the Government w 
engaged in interrogating the talngdors^^ 
whom the Settlement had been ^ 
what class (included subsequently m 
Lists framed undere. 8) they j, 

be included. Throughout these - 

ings Bbagwant denied that there 
custom of gaddinashini in his 
that the estate descended 
by the custom of the family. In the khB 
prepared after the Settlement, the .j 

both Bbagwant and Girdhari i.wtle 

as joint proprietors. There can be 
doubt that from the Second *jjt 

Settlement up to the Regular^ ^nd 

in 1864, Bbagwant Singh, by bis --cflf 
declaration, obtained the estate 
and his brother Girdhari Singh as me ' 
of the joint Mitakshara family. ^ 
however, a complete change took |je 

the relations of the two brothers, 

15th July of that year, pom' 

applied to the Court of the Financi 

missioner of Oudh for the :g in 

share in the estate. His apphcatio 

the following terms:— 

“In the lambardari column 
Singh is entered as sadar pre- 

revenue payer) and in the th® 

prietary register) and other pftP 
names of us both are 
Remarks column as possessing hall jj 

[share] undereach other’s verinc 

was for this reason that a ^ to 

ing the words gaddinashimisa^^^-^.^^^g 
gaddi, was not conferred on us. ^ 
try to obtain it. No custom of J ■ 
by a single person or of taluqa 

amongst us. The karindas(Bgents), ^ 

and expenditure have continue . ci 

common and on equal 

both the parties from an ancien - 

to that of our father on 
mony, jointness and cominansaii*y 
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US. Till now owing to the minority of both 
of U9 under the guardianship of our mother, 
and the prevalence of mutual good-feeling* 
jointness in makingcollectionsaud expenses, 
private and public, none applied for perfect 
partition of land but remained joint of 
their own accord. But now I pray this 
honourable Court that after perusal of the 
sanads hereto annexed, wherein my brother 
Bhagwant Singh, sacfar maZpi/?ar has been 

admitted as holding a moiety share as 
shown above, a partition of the villages 
be effected by metes and bounds." 

Subsequently, on the 8th September, 
1867, the following compromise was enter¬ 
ed into between the two brothers :— 
Since I (Girdhari Singh), the plaintiff, 
have applied in the Courts of the Finan¬ 
cial Commissioner and the British Indian 
Association for partition of the taluqa 
containing the villages Gokulpur, Aseni 
and others, situate in District Lucknow to 
the extent of a moiety share, now a com¬ 
promise has been entered into between me, 
the plaintiff, and my brother, the defend¬ 
ant, to this effect. At present there is a 
good deal of indebtedness, so he (ray 
elder brother) will be paying me Rs. 1,200 
a year for daily expenses from 1275 Fasli 
and full amount of Rs. 2,600 annually 
after discharge of the debt. If the afore¬ 
said amount remains unpaid then a pro¬ 
perty, that is, the villages reserving the 
profit of Rs. 2,600, after deducting the 
Government revenue and the collection 
charges and so forth, be set apart from 
the taluqa. Therefore there is left no 
dispute on my part as regards partition 
of^ the aforesaid taluqa. Nor shall I ever 
raise any objection. Hence I, by filing 
this application in the shape of a com¬ 
promise arrived at between us and verifi¬ 
ed by iny brother, namely, Kuar Bhagwant 
Singh, in token of approbation pray that 
this case be excluded from the arrears 
and consigned to the records," 

This document is signed both by Gir- 
dhari Singh and Bhagwant Singh. Bhag¬ 
want Singh's signature deserves notice. 
He signs himself not as a lambardar nor 
as a malguzar, but as taluqdar. To the 
significance of this particular designation 
their Lordships will call further attention 
la^r in the course of this judgment. 

The primary matter for consideration, 
therefore, is what was the effect of this 
arrangement in regard to the estate. In 
ww, Cojon.ectiop it ie tpbe noted that on 


m 


the 10th June, 1871, some months before 
his deatb, Bhagwant Singh applied to the 
Court of Mards to take charge of the 

estate. To this application GirdLri Sinc^h 

does not appear to have been a party 
and. so far as the records show, he took 
no part in respect thereto. The property 
was taken charge of by the Court of Wards 
and remained in its charge until Gir- 
dhan took possession of the property on 
he decease of his brother in DLeraber 
1871. There were disputes between Gir- 

dhari Stngh and Bhagwant Singh’s widow 

Maharam in 1872, and on the 10th Janu- 

17 ?? agreement was enter- 
ed into between the widow of Bhagwant 

parts The first, executed by Girdhari 
18 in the following terms *_ * 

“ Whereas the estate Taluqa Gokulpur 

of Lucknow Ld 
Bara Banki is in the proprietaty possession 

of Kuar Bhagwant Singh my real brother 

by hereditary right and by virtue of the 
sanad granted by Government, and the 
aforesaid taluqa has on the applicat on 
of my brother been placed under the 
superintendence of the Court of Wards 

brother died on the 9th December 1871 
and my name has been entered as pro¬ 
prietor of the aforesaid estate, and at 
present as well as after release fromsup- 
eriDtendence of the Court of Wards 1 
the declarant, am to be in charge of m’ak-’ 
mg collections of the income of the ilaoa 
and management of the estate, therefore. 

I with consent do covenant and place on 
record that after payment of Government 

revenue, the tlaqa charges with the ex¬ 
ception of the household expenses, what¬ 
ever shall be left as surplus and profit from 
the income of tlaqa, I shall be paying 
to Musammat Maharani, widow of Kuar 
Bhagwant Singh, as a moiety share accord¬ 
ing to rendition of accounts without any 
excuse and dispute. ^ 

Maharani, in the document executed bv 
her, states as follows :— ^ 

" Whereas the estate comprising 
Gokulpur, Aseni and other vVlage^s Si“te 
m Lucknow and Nawabganj Btra Banki 
Districts 13 the ancestral property of my 
husband, and was, by virtue of the saZrl 

in the' pro¬ 
prietary possession of my husband 

Si.gh, 

said taluqa, on an application of my 
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husband, was taken under the manage- 
tnent of the C^ourt of Wards from the 
lUlh June, 1871 ; and whereas my husband 
died a natural death on yth December, 
1871,1 (and the other person) having agreed 
together, I agree and accept and hereby 
declare and commit to writing that in 
respect of the taluqx the name of Kuar 
Girdhari Singh, real brother of my hus¬ 
band, be entered as against the number, 
and Kuar Girdhari Singh to collect in¬ 
come from the ilaqa to look after and 
manage the ilaqa now and after the 
termination of the management by the 
Court of Wards, that after paying the 
Government revenue and incurring expen¬ 
ses relating to the taluqa, excepting the 
domestic expenses, he (Kuar Girdhari 
Singhj from such profits of the Ilaqa as 
might be left surplus, shall divide to me 
one half according to the amount as might 
be found due on rendition of account, and 
the same is agreeable and acceptable to 
me, and to this 1 have no sort of objection 
or dispute.” 

Disputes again broke out between Maha- 
rani and Girdhari in 1879 which were 
settled by deeds executed on the 4th 
September, 1879, in which Maharani on her 
part states as follows — 

” Therefore I, the executant, too, while 
in a sound state of body and mind, with¬ 
out reluctance and coercion, do hereby 
covenant, and reduce it to writing, that 
I, the declarant, relinquish all my claims 
aud rights to the taluqa j and now there 
remains no claim or concern or right to 
me in respect of the said taluqa as well 
as the sir land decreed on 3rd November. 
1873, by the Court of the Judicial Com¬ 
missioner of Oudh. I shall not make any 
sort of interference in the taluqa, and 
put forward no claim with the exception 
of one for receipt of the life maintenance 
amounting to Rs. 2,400. if not paid at 
the stipulated periods of instalments. If 
anything contrary to this agreement oc¬ 
curs. it will be simply illegal If the 
said Kuar Saheb fails to pay the aforesaid 
amount in the undermentioned instal¬ 
ments, then I shall be at liberty to 
realize the same from the hypothecated 
property, as well as from moveable and 
immoveable property of the Kuar Saheb. 
myself or through Court, and no objection 
of the Kuar Saheb will be entertained. 
The said Kuar Saheb has given me 100 
]>ighas kham out of the numbers of sir 
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land in villages Aseni and Gokulpuff 
numbered below, entered in this deed of 
agreement, executed by Kuar Girdhari 
biiigh, rental Rs. [paper torn], for cultiva¬ 
tion, without the powers of alienation by 
sale, gift and mortgage, for ray life. The 
rental [paper torn] shall be paid by me 
annually and at each instalment, without 
any objection, which if I raise or do not 
pay the rental hereof, the Kuar Saheb may 
deduct the same from the maintenance 
allowance fixed and I shall have no ob¬ 
jection thereto.” 

Their Lordships accept the contention 
that the renunciation by the widow oi 
Bhagwant Singh of her rights and her 
claims to the estate does not bind the re* 
versioner, the daughter of Bhagwant Singh. 
But they cannot be omitted altogether 
from consideration as they form part of 
the res gestce and help in explaining the 
contentions of the parties. 

The Judicial Commissioners have m 
appeal reviewed at length the authorities 
on which reliance has been placed by the 
parties, and have marshalled the facts with 
great ability. Their Lordships desire to 
observe that they entirely concur with th* 
Court below in the view that there i® 
absolutely no evidence to show that 
want Singh's name was entered in List o by 
mistake. 

Section 3 of Act I of 18t)9 declares 
”3. Every taluqdarwiih whom a Sumco^ 

Settlement of the Government revenue wa 

made between the first day of April, IW » 
and the tenth day of October, 1859, or 
whom, before the passing of this 
subsequently to the first day of April, lo ' 
a taluqdari sanad has been granted, 

“shall be deemed to have thereby 
ed a permanent, heritable and 
right in the estate comprising the 
and lands named in the list attachea 
the agreement or kabuliyat -aa 

such taluqdar when such Settlement 

made, 

“or which may have been or 
decreed to him by the Court of j.ig. 

engaged in making theFirst Regular g 
ment of the Province of Oudh, such ne 

not having been appealed from within 
time limited for appealing against it. 
if appealed from, having been Ae 

“subject lo all the conditions affecting 
taZugJar contained in the orders 
the Governor General of India on the ^ 
and nineteentli days of October, 
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re-published iu the First Schedule hereto 
annexed, and subject also to all the con- 
mtions contained in the sanad under which 

the estate is held." 

Section 8 provides for the preparation 
oy tPe Uhief Commissioner ofOudhwith- 
in SIX months of the passing of the Act of 
BIX lists. h irst; A list of all persons 
wno are to be considered taluqdars within 

the meaning of this Act; Second: A list of 

ttie taluqdars whose estates, according to the 
custom of the family on and before the 
thirteenth day of February, 1856. ordinari¬ 
ly devolved upon a single heir; Third: A 
list of the taluqdars, not included in the 
second of such lists, to whom sanads or 
grants have been or maj^ be given or made 
by the British Government up to the date 

closing of such lists, declaring 
that the succession to the estates compris¬ 
ed in such sanads or grants shall there¬ 
after be regulated by the rule of primo¬ 
geniture; Fourth; A list of the taluqdars 
to whom the provisions of Section twenty- 
three are applicable." 

The fifth and sixth are immaterial for the 
purposes of this case. 

On the 20th July, 1869, after the Act 

was passed into law, the following notifica- 

uon was issued under the authority of the 

Viceroy and the Governor-General in 
Oouncil:— 

the provisions of s. 9, Act I of 
^59, His Excellency the Viceroy and 
Governor-General in Council is pleased to 
direct the publication of the following List 
P''cpared by the Chief Commissioner of 

8 of the aforesaid Act. 

General List of persons who are declar¬ 
ed to be taluqdars in the Province of Oudh 
under Act I of 1869, being List No. 1, refer¬ 
red to in 8. 8 of the said Act." 
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Ab already stated, the Government made 
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every endeavour to make the Li.sts conform 
with the wishes of the taluqdars. Bha<rivant 
Singh was unquestionably a taluqdar a d 
his name was included in List 3. There is 
absolutely no evidence in proof of ®he 
allegation that Bhagwant's name was in 

lols°-“ provides as fol- 

No persons shall be considered taluo- 
dai-A or grantees within the meaning of this 
Act, other than the persons named in such 

original or supplementary lists as aforesaid 
?^e safn notice of 

Teriin""® ^hat the persons n^med 

therein are such taluqdars or grantees " 

In the case of il/urta5a//wsain Khan v 
Muharnmad Yasm All Khan (1) their Lord! 

‘hat the Court 
shal take judicial notice of the Lists and 

shall regard them as conclusive evidence of 
the facts they record.” v.ueute or 

tb!? Rb® of any evidence to show 

that Bhagwant s name was wrongly in! 

ser ed in List 3, his inclusion in that list 

18 in their Lordships’ opinion! coSsS 

that the sanad he obtained was a primogent 

‘hat he^was 

a ta/ngdar taking an estate under a nri 

TheTcr T^e^^f provisions^ of 

that on the evidence to which the Judicial 
Commissioners refer, the defendant has 
established that a primogeniture sanad was 
issued to Bhagwant Singh 

do not think it necessary to refer in detnil 
to the authorities on which the plaintiff 
rests her claim. In the case of ThukrSi 
Sookraj Koowar v. Government (2) Lord 
Justice James, delivering the judgment of 
the Board, pointed out that the grfnt of an 

estate under the Act to a specific individual 
did not operate as an absolute conferment 
of an exc usive title on the taluqdar in- 

dependent of the equitable rights of other 

parties possessing rights thereto before 

the confiscation of the estate by the Crown 

H) 36 Ind. Cas. 299; 43 I A 260* 9 n xt r J 
H M. I. A. ii2; 2 Sar. P C, J. 705; 20 E. R. 
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In Hurpurshad v. Shea Dyal (3) the 
taluq'lar wa,^ held to have transferred, by 
an inter vivos act, the estate to the joint 
family under s. 15 of the Act. After quot¬ 
ing the finding of the Financial Commis¬ 
sioner regarding the character and meaning 
of the document under consideration in 
that case the judgment proceeded thus:— 

‘Their Lordships concur in this view. 
They go further, however, and are of 
opinion that the declaration in those docu¬ 
ments of the wish of Gouret Shunkur 
acted upon as it was by him and by the 
other members of the family in his life¬ 
time, and coupled with the tabular state¬ 
ment, was evidence sufficient to prove an 
alienation inter vivos, which in Gouree 
S}iunkm''s lifetime transferred the property 
to the family, to be held by them as joint 
family property. No evidence was given 
to show that the rents and profits of the 
estate did not continue, even during the 
life of Gouree Shunkur, to be brought, 
like the other assets of the family, to the 
family treasury, for the use of the undivid¬ 
ed family. In the Cawnpore case Mohan 
Lnll, one of the sons of Chotay^ said: 
‘Every one used to take out of the profits as 
much as he required.’ In the tabular 
statement sent in in May, 1860, Rajah Gouree 
Shunkur entered his own name not alone, 
but with the other members of the family! 
as the persons fit to succeed; he could not 
have intended to devise to himself by a 
will or codicil—he cleaily meant, by enter¬ 
ing his own name as one of the sharers, to 
express his wish and intention that the 
estates should be held jointly during his 
own life as well as after his death.” 

In Hardeo Bux v. Jawahir Singh (4) the 
Board renunciated the principle that a 
person who has been registered as a taluq- 
dar under Act I of 1869, and has thereby 
acc[uired a taluqdari right to the Whole 
property, may nevertheless have made him¬ 
self a trustee for another of a portion of 
the beneficial interest in the lands compris¬ 
ed within the estate. 

These principles have been maintained in 
all the decisions on the subject. 

The present case appears to their Lord- 
ships to stand on a different footing. Here 

(3; 3 1. A. 259; 26 W. R. 55; 3 Sar. P. C. J. 611; 
Bald. 25; 3 Suth. P. C. J. 304; Rafique & Jackson's P. 
C. No. 41 (P. C). 

(4) 4 I. A. 178; 3 C. 522; 3 Sar. P. C. J. 704: 3 Suth. 
P. C. J. 427; ^atique & Jackson's P. C. No. 45; 3 
Ind. Jur. 337; 1 Ind. Dec. (n. s.; 917 (P. C.). 


Girdhari Singh was clearly entitled to ft 
share of the estate, and it would noth* 
necessary to refer his right to an implied 

trust in his favour in respect of a moiety 

of the estate. Up to 1864 Bhagwant Singh 
explicitly admitted his right. But what 
happened in 1867 completely altered the 
position of the two brothers in relation to 
the estate. Although there is no direct 
evidence, the circumstances leave no roonj 
for doubt as to what happened. Bhagwanj 
was getting old. Early in 1871 he applied 
to the Court of Wards to take charge of the 
taluqa, and in December of that year he 
died. He had no male issue, and under 
the Act his brother would be the heir, n® 
he would be if the family had remained 
joint. It is not surprising, therefore, that 

Girdhari Singh consented to the talu^ 
vesting in his elder brother under toe 
sanad he had received, and his being*®' 
eluded in List 3. The Government's deal¬ 
ings subsequent thereto with Bhag^*®^ 
Singh are consistent only with the hyP® 
thesis that Bhagwant took the estate a^ 
included in a primogeniture grant. 
ence has been alreadj’’ made to the dW 
meat of the 8th September, 1867, in 
Bhagwant Singh describes his status 
that of a taluqdar. On the 27th Janua*7i 
1869, there is an enquiry by the Gover 
ment to the following effect:— ^ - 

“ With reference to the concluding P 
tion of para. 7 of the Chief 
sioner’s letter, every sanad taluqdar sbo 
be required to state in writing 
desires to enter List 3 or 4, and 6^ ^ 
grantee must, similarly declare whether 
elects for List 5 or 6, --v 

“The portion of the enquiry that 
entail some labour will be the investiga 
of claims to be considered y 

those who have no sanads, and in ^^jil 
such case the Deputy Commissi^’®®^ 
record in writing the Particulars ot 
claim, with his opinion, to which to 
Commissioner should be added. ® 

will be rejected without a reference. -g, 

will be convenient if the Deputy gjjd 
sioner will show those he accepts 
rejects separately.” _ 



as follows:— tb« 

“As it is necessary for me to msp jjj 
taluqdari sanad in Persian as 
English, relating to your talvqOt 7 
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hereby requested to send the required sanad 
at once for perusal.” 

So far as appears from the record the 
sanad was sent in and duly inspected, and 
returned to Bhagwant. A hat of sanads 
issued by the Chief Commissioner to the 
t(iiuQd(irs in Oudh, together with an extract 
from the Hat, has been made an exhibit in 
the case. There is an endorsement to the 
effect in answer to the query whether the 
English sanad had or had not the primo¬ 
geniture clause, the answer embodied in the 
extract is, ‘It has.” 

Iq view of these considerations their 
Lordships entertain no doubt that (1) a 
primogeniture sanad was granted to, and 
eventually accepted by, Bhagwant Singh; 
(2) that he was the talnqdar under the 
grant; (3) that on his death without male 
issue or adopted son, the taluqa devolved 
under cl. 6 of s, 22, on his sole surviving 
brother, Girdhari Singh; (4) and that on 
Girdhari Singh’s decease in 1919 it devolv¬ 
ed, under cl. 7 on his surviving widow, 
the defendant, Indar Kunwar. 

Their Lordships, on the whole, are of 
opinion that the conclusion at which the 
'Judicial Commissioners arrived is right 
and should be affirmed. They will accord¬ 
ingly humbly advise His Majesty that 
this appeal should be dismissed with costs. 

Their Lordships desire, however, to ob- 
herye that in their judgment they have 
confined their attention exclusively to the 
plaintiff’s claim to the taluqa, 

A. N. A. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Barrow Rogers and NevilL 

Solicitor for the Respondents:—Mr. H. 
S. L, Polak, 


MADRAS HIGH COURT. 

f Second Civil Appeal No. 281 of 1924. 

November 16, 1926. 

Present: —Mr. Justice Curgenven. 
GIRIYa SHETTI— Defendant No, 2— 

Appellant 

versus 

ANATHAMMA SHBTTITHl and another 

—^Plai,nitff and Defendant No. 1— 

^ Respondents. 

Ctvil Procedure Code (Act V of WOS). 0. XXl,n\ 
jS, 06—Decree for rent—Sale proclamation—Omission 
W mniion charge for subsequent arrears of rent'^Sale, 


whether free of encumhranceSubseqiUnt suit for 
rent agairist purchaser — Estoppel—Evidence Act (I of 
1S73), s. 115. 

Under 0. XXI, rr. 1.3 and CG of tlie Civil Procedure 
Code a decree-liolder is bound to specify precisely 
what interest is being sold. [p. -P)}. col. 1,‘| 

The holder of a decree for rent wlio fails to dis¬ 
close in the sale proclamation the existence of 
arrears of rent for subsequent years tliat have ac¬ 
crued due at the time of the proclamation and 
thereby leads intending purchasers to believe that 
the property is sold free from incumbrances is 
estopped from claiming the arrears from the aoction- 
purchaserin a subsequent suit, [ibid.] 

Kasturi v. Venkalachalapathi (1), relied on. 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 

Kanara at Mangalore, in A. S. No. 22 of 1923 

(A. S. No. 378 of 192 j on the file of the Dis¬ 
trict Court), preferred against that of the 
Court of the District Miinsif, Udipi, in 
0. 8. No. 493 of 1921. 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. B. L.N. Rai for the Respondent. 

JUDGMENT,— The first defendant’s 

husband, a rnulgeni lessee, fell into arrear 
and the plaintiff’s vendor, who was the 
land-holder, instituted a suit for the rent 
and obtained a decree in execution of which 
the 2nd defendant, who now prefers this 
second appeal, purchased the lease. The 
proclamation of sale was dated the 23rd 
August, 1920, and the sale itself was held 
on the 13th November. 1920. The suit 
under which the sale was held was for 
arrears of rent for the year 1918-1919, end¬ 
ing with the 31st March, 1919. At the 
time of this sale, a further year’s rent, that 
18 for 1919-1920, had already fallen due and 
the plaintiff has now sued the 2nd de¬ 
fendant, as present lessee, for this amount. 

The defence with which I am con¬ 
cerned is that the existence of the arrear of 
rent for the suit year was not disclosed in 
the sale proclamation. The proclamation 
was prepared by the plaintiff’s vendor and 

no satisfactory explanation has been given 

why the arrear of rent was not shown 
there m spite of the fact that a number 
of other encumbrances existing on the pro¬ 
perty were enumerated. All that the pro¬ 
clamation shows is that the property would 
be “subject to the payment of rnulgeni to 
the petitioner.” I think that a reasonable 
inference from this would be that the 
rnulgeni should be payable with effect fmm 

most of tha 

proclamation, and not that arrears were 
already due for a completed year on the 
property. It has been said that the purchaser 

ought to have been aware of the suit and 
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its subject-maUer and should have dra’vvn 
the conclusion that rent for the periods 
following the decree must still be out¬ 
standing, but I consider that he was 
not bound to look beyond the terms of the 
proclamation into any such matters, nor 
do I think that there is any force in the 
contention that the mulgeni lease provides 
that the rent, although falling due by the 
end of March, might be paid with some 
penalty by way of interest by the 20th 
November. Under O. XXI, rr. 13 and 66, 
the decree-holder is bound to specify pre¬ 
cisely what interest is being sold in the 
property and it is clear to me that in this 
case he failed to comply with that require¬ 
ment. In Kasturi v. Venkatachalapathi (1) 
a decree-holder who was responsible for a 
proclamation, failed tomention the existence 
of a hypothecation which had been executed 
by the judgment-debtor to his (decree- 
holder’s) partner and of which subsequently 
he took an assigment ” The learned Judges 
observed: ‘ The ground of decision is that 
it was plaintiff himself who led intending 
purchasers to believe that the property 
Was offered for sale free of encumbrances, and 
that plaintiff by concealing the existence 
of a lien, of which he w^aa aware, led the 
purchaser to pay full value for the pro¬ 
perty. He is, therefore, estopped from now 
denying that the sale took place free of en¬ 
cumbrances, (a. 115, Indian Evidence Act)”. 
Although this is a case not of a mortgage 
encumbrance but of a charge for rent, I think 
the same principle applies and that the 
plaintiff ought not to be allowed to recover 
the arrears of rent. It is objected that 
the 2nd defendant did not himself go into 
the witness-box in order to testify that he 
was misled, but it appears that a plea 
to that effect was coutained in his written 
Statement, so that I do not think there is 
any substance in the objection. 

I allow the second appeal, and except as 
regards the first defendant personally I 
set aside the decrees of the lower Courts 
and dismiss the suit, with 2nd defendant's 
costs throughout. 

v. N. V. Appeal allowed. 

A. N. A. 

(1) 15 M. 412; 5 Ind. Dec. (n. s.) 630. 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 110 of 1926. 

January 5, 1927. 

Present.'—Sir Louis Stuart. Kt., 
Chief Judge, and Mr. Justice Hapan. 

MOHAMMAD YAWAR HUSAIN 

alias PUTTAN —Plaintiff—Appellant 

versus 

Hakim WAZIR HASAN— Defe.'^dant— 

Respondent. 

Specific performance—Sale with agreement to 
conie ^—Payment of money into Court before dateftt^ 
for payment, effect of. 

Plaintiff .sold certain property to the defendaoi 
and one of the conditions of the sale-deed was Ibaj 
if the plaintiff paid to the defendant the amount oi 
the sale consideration on or before a certain date m® 
defendant would reconvey the property to the ' 
iff free from encumbrances. Before the date fixe 
plaintiff instituted a suit against the defendant 
compel him to reconvey the property to him o 
receipt of the amount mentioned in the deed an 
the amount mentioned in the deed was 
Court before the date fixed. The Court direcieu 

that the amount should be deposited in the 
Bank of India and it was so deposited two oai 
afterwards, which date was beyond the date fix®® 
the deed: . r rt 

Held, that the payment of the amount into Coo ^ 

had the same legal effect as payment made ini 
Bank in which the defendant had an account to 
account of the defendant and that, j' -d 

plaintiff had fulfilled the condition of the deed 
was entitled to a decree, [p, 495, col. 2.] j 

Second appeal against the judgments 
decree of the Sub-Judge, Mohanlalga^* 
Lucknow, dated the 10th 
1926, reversing that of the First ’ 

District Lucknow, dated the 15th OctoD » 
1925. ^ . 

Mr. Ghulam Hasan, for the Appeb®? ' * 
Mr. Zakeer Ahmad, for the Responue 

JUDGMENT.—The circumstances o 

the suit out of which this second 
arises are as follows. Mohammad ^ 

Husain transferred by sale to Hakim 
Hasan on the 16th February, 1^23, a 
tain house in Lucknow City for ^ 
One of the conditions of the sale-de^ 
that if Mohammad Yawar Husain P® . 

Hakim Wazir Hasan Rs. 700 xVmit 

the 31st of March, 1925, Hakim »» 
Hasan should reconvey the house 
free of encumbrance. Mohammad J 
Husain asserted that on more 
occasion he tendered the money to ^ 
Wazir Hasan. The lower -^PP® 
having, however, found on the facts ag 
these tenders, we are not in a 
find in Mohammad Yawar Husain s 

upon these alleged preliminary one • . 

this much is certain. Oh the 
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ruary, 1920, Mohammad l:atvar Husain 
issued a registered notice to Hakim Wazir 
Hasan requesting him to be ready to exe¬ 
cute a registered sale-deed of the house 
in question upon receipt of Rs. 700 and 
stating that if he did not comply within 
four days a suit would be filed against 
him. Hakim Wazir Hasan admitted!}^ re¬ 
ceived this notice and did not reply to it 
or comply with the request. On the 24th 
February. 1925, Mohammad Yawar Husain 
filed a suit against Hakim Wazir Hasan 
^king that upon payment of Rs. 700 
Hakim Wazir Hasan should be obliged 
to execute a registered sale-deed of the 
house in question and reconvey the house 
to him. We further have it that on the 
30th March, 1925, Mohammad Yawar 
Husain tendered in the Court of the 
Muneif in which the suit had been filed 
the sum of Rs. 700. The tender stated 
that the money was being deposited in 
accordance with the condition of the agree¬ 
ment to reconvey. An order was passed 
“Upon this tender that it should be examin¬ 
ed and the application decided upon the 
30th of March. It was found to be in 
good order on the 30th of March but for 
an unexplained reason no orders were 
passed on it till the 31st of March when 
the Munsif directed that it should be ac¬ 
cepted and the money received. The money 
had to be paid into the Imperial Bank 
and it was not actually received by the Im¬ 
perial Bank until the Ist of April, 1925. 

The Munsif in his order of the 31st March 
had noted that the lime was pressing and 
that the money had to be paid in at once. 

The learned Munsif who tried the suit 
found in favour of the plaintiff. The 
learned Subordinate Judge, who heard 
the appeal, dismissed the suit on a finding 
Of fact with which we are not concerned 
that no previous tenders had been made 
and upon a finding with which we are 
concerned that the tender of the 30th of 
March, 1925, could not be considered as a 
compliance with the terms of the deed. 

It 18 against the decision upon the latter 
point that this second appeal is filed. 

, Somewhat similar circumstances arose 
^ an appeal which was decided by a 

Bench of the late Judicial Commissioner s 

Court on the 30th of March, 1925. The 
report will be found in Sumeskar Datt 
oingh V. Kamta Singh (1). One of us was 

A P® 1^0^; 9?®- 2 N. 386: 12 0. L. J. 534; 

hR, IWg Qmjii 533. 
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a party to that decision. We follow that 
decision and accept the law as laid down 
in It. The views which we take of the 
facts are these. It was open to thepJaint- 
iff appellant to pay the Rs. 700 to the 
defendant, or into what would be consider¬ 
ed his ac^count, at any time up to and in¬ 
cluding the 31st of March, 1925. We find 
upon the facts that he actually tendered 
the money on the 30th of March. 1925 and 
paid It into the Court in which he’was 
suing for the relief to the defendant’s ac¬ 
count. We look upon such a payment as 
having the same legal effect as a payment 
made into a Bank in which the person 
entitled to receive the money had an 

account to the account of such person, as 

the defendant was actually represented in 
Court at the time. We, therefore, find that 
the learned Munsif rightly decreed the suit 
and we restore the decree of the learned 
Munsif setting aside the decree of the 
learned Subordinate Judge. The defend- 
ant-respondent will pa/ his own costs 
Courts the plaintiff-appellant in all 

Decree set aside. 


ALLAHABAD HIGH COURT 

Second Civil Appeal No. 324 op 1924* 

November 23, 1926 
Pre^enf.Justice Mukerji and 
Mr. Justice Ashworth 

Musamwai SHIBBI—Plaintiff- 

Appellant 

versus 

HARDHIAN SINGH— Dependant_ 

Respondent. 

Civil Procedure Code (Act V of 1003) s 17 u 
gage suxt-txemption nf party Lhning 
-SuH by exempted party Jar declaration nf 

tion, discharge or satisfaction of thldecrJ-^ 

In a suit on a mortnafire one nf i j* 1 
pleaded that the mortgaged property had j 

mortgage.^ This plfa wL 

exempted as a party from the ^it which 

against the mortgegor; decreed 
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Jlrl'l, that a suit for declaration of title and for 
possession in tlie alternative hy the party so exempted 
was not barred under s. 47, Civil Procedure Code, 
inasmuch as the questions in the suit did not relate 
to the execution, discharge or satisfaction of the 
decree in the mortgage suit. [p. 4‘Jh, col. 2 ] 

Data Din v. Sankn tldistinguished. 

Second appeal from, a decree of the Addi¬ 
tional Subordinate Judge, Saharanpur, 
dated the 14th of January, 1924. 

M-V-Nehal Chand, for the Appellant. 

Mr. Akhtar Hosain Khan, for the Re¬ 
spondent. 
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Musammat Shibbi applied under 0. XXI, 

r. 100 of the Civil Procedure Code for 
restoration of the property on the 
that she had been dispossessed by Hardhian 
Singh in the execution proceedings follow¬ 
ing the decree obtained by _ the latter 
against Ramjas. This application 
jected by the. Court on the ground that tne 
amin's delivery of possession of the property 
had merely been symbolical and had no , 
in fact, caused Musammat Shibbi 
possession of the property which had bee 
hers up to the time of delivery by t 
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JUDGMENT. 

Ashworth, J. —This second appeal 
arises out of a suit brought by the plaintiff- 
appellant for a declaration that she is 
entitled to certain property. There was 
an alternative prayer that in the event of 
it being found that she had lost possession 
of the property the decree should be one for 
possession. 

The circumstances of the suit are as 
follows: The owner of the property was 
originally one Ramjas. The plaintiff, Mus~ 
sammat Shibbi, brought a suit for posses¬ 
sion against him and obtained a decree on 
the 8 lh of May, 1915. The decree was 
executed and the plaintiff obtained pos¬ 
session on the 27th of September, 1915. 
Subsequent to this, Ramjas executed a 
simple mortgage-bond'in favour of Har¬ 
dhian Singh, the defendant-respondent, in 
respect of half the property sold to plaint¬ 
iff. Hardhian Singh brought a suit on 
the basis of this mortgage against Ramjas 
and therein impleaded Musammat Shibbi 
the plaintiff. Musammat Shibbi pleaded 
that the property had been sold to her by 
Ramjas before Ramjas executed the mort¬ 
gage-bond in favour of Hardhian Singh. 
The Court found that this was correct. But 
in view of the fact that there was an earlier 
mortgage-bond executed in favour of Har¬ 
dhian Singh by Ramjas it refrained from 
dismissing the suit against Musammat 
Shibbi. It held, hov^ever, that on the pre¬ 
sent mortgage bond no claim could be 
maintained against Musammat Shibbi. It 
accordingly exempted A/wsammat Shibbi as 
a party and gave her costs, but gave the 
defendent against Ramjas a decree for sale 
in execution of which he got sold and him¬ 
self purchased the whole property. De¬ 
livery of the property was given by the 
Court amin. In consequence of this de¬ 
livery of the property Hardhian Singh ob- 
iaiaed mutation of names. Thereupon, 


imin. . ..11 

The plaintiff Musammat Shibbi is stu 

finding difficulty as the defendants 
their possession or at any 
to possession, and accordingly 
brought the present suit. The first 

decreed it, and finding 

Shibbi was, at the time of filing the s i 

actually out of possession it gave - 

a declaration but a decree for v J 

The lower Appellate Court has hel 

the suit is barred by s. 47 rflftint- 

question between Musammat Shibbi P. . - 
iff and the defendant is a question ar 

between the parties to the in 

brought by the defendant and t 
consequence the question should na 
settled in the execution proceedings 
suit could be brought. The question 
whether this finding is correct. 

It is to be noted that Musammat a 

application under s. 100 was 
allegation that she had actually 1 
session in execution proceedings. ij^a- 

cution Court then dismissed her PH 
tion on the ground that she had alter 
possession. Her present plea is ^ 
native one. Either she is still in P*^ . 
and is entitled to a declaration or qI 
lost possession subsequent to the |p 
the Execution Court dismissing n , . g^e 
cation under r. ICO on the groun . ( 1,0 

was still in possession. In nay f^related 
present question is not cnethat . 
the execution, discharge or sati q. -jj ja 
the decree obtained by s- 

the mortgage suit and conseque J 

will be no bar even if we consido pigintiy 
order of the Court exempting gait 

was in effect an order dismissing 

against her. t Bench ^ 

The decision of a two-Judg ,j, 1,10 
this Court Data Din v. Nanku K 

m 17 TnA fna £64; 16 A. L. J. 
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been cited to us as authority for holding her in it 
tnat where m a previons suit a remedy has 
been denied to a plaintiff as against one 
aetenaaat, by reasoa of the esemption of 
the latfer or the diamissal of the suit a? linst 
the latter, the plaintiiT is barred by s 47 
of the Civil Procedure Code from bringing 
a fresh suit against the same defendant 
to obtain the remedy. The decision re¬ 
ferred to, though, in my opinion, a correct 
deoi^sion, does not appear to me to be 

for this proposition. It was not 
held that a defendant exempted is a person 
against whom a suit is dismissed, but 
merely that the Judge had misused the 
term exempted in that particular decree. 

Again, in that case the plaintiff after 
getting a decree and failing to execute it 
entirely by sale of the father’s interest in 
the joint family property applied to execute 
It against the sons (who had been exempted 
in the suit) for the balance. His applica¬ 
tion waa rejected in the execution depart¬ 
ment. He then brought a suit for a dec- 
laratwn that he was entitled so to execute 

application was held barred by 
s. 47 of the Code and I think rightly so. 

It was not held that a second suit to 
obtain a new decree^ like the present one, 
could be 80 barred. Obviously in the 
circQmstances of the case cited such a 
second suit would have been barred by 

B-11, but it would not have been barred 
by B. 47. 

For the above reasons I would allow the 
appeal with costs. 

Mu-kepji, J,—The substantial question 
of law that arises in this appeal is whether 
the suit is barred by s. 47 of the Civil 
Procedure^ Code. It was instituted under 
the following oiroumstances. The respond¬ 
ent before us Hardhian Singh instituted a 
Buit onamortgage-bond against two persons, 

Ramjas and the present appellant 
^uaammat Shibbi. Mu^ammat Shibbi’s 
contention was that she was the sole owner 
of the mortgage property and she had 
®“®^oy obtained a decree declaring her 
in the property as against Ramjas 
ana that, therefore, the-suit on foot of the 
Dond .given by Ramjas was not maintain- 
ableiat all. This was Suit No. 1014 of 1917. 

1 he learned Munsif before whom the case 
chose not to decide the question of 
mie that was raised'by Mnaammat Shibbi. 

the piropar course for plaintiff 
deMaration against her by 
“ ®Bp3^&te'8ult. He cannot succeed against 
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decreed ex pivta a-iinst Ramjas, As re. 

gards Shibbi the order was "the 

ex-e,upteJ with 
MAts. The decree thus obtained by Mar- 

dtuan Smgh was put iuto execution an 1 

the property was sold. Hardhian Sin-h 

purchaser in execution’ 
When he obtained delivery of possession 
d/itsamaiat Shibbi objected. She said that 
the delivery of possession amounted to her 

«?£ im “ «■“ 

otaiat, 19 1, that she was actually in pos¬ 
session and therefore, she could not come 
m under O. XXI, r. 100 of the Civil Pr^e! 
dure Code^ The Court also held th^R 
was doubtful whether she could corne^ in 

^ because she was a party 
to the decree. In the result the application 
oniusammat Sfiibbi was dismissed. Then 
followed mutation of names. According to 
bavin Hardhian Singh succeeded ” in 

bavin his name mutated over the entire 

-I to Musamraat Shibbi 

al hough his mortgage and the decree 
related only to a half share. Under these 
circumstances Musammat Shibbi brou°’ht 
he suit, out of which this appeal has ark”en 

the «u of her title and in 

the alternative to obtain possession. 

Ihe fir-st Court decreed the suit on the 

fhe lower Appellate Court dis¬ 
missed the suit on the preliminary ground 

pioUdrcir' *'>’ ■■" “■* 

T ^ learned Single 

Judp of this Court and he, havino' re-^^A 

to the complicated nature of the point 

irar*™'* 

n J that the suit Is 

not barred by the provisions of s 47 of he 

Civil Procedure Oodfl T orv, oi tne 
coacede without deciding the 

sk;;;k; t'r 

dismissal o the suit as ag-ainst her 

. 47 o, .b. oi,ii ? 

does not apply to all sorts of questron, tbl? 
may arise between people who haH 
been parties to a dLree. Tt 8 dd^^?« 
to questions that arise ‘relating 

Now, let U3 consider what was 

ree that was passed in the Suit of iylf; 
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It was to the effect that the property was 
to be sold so far as Kantjas was concerned 
the suit was to be dismissed and Musam- 
7) of Shibbi was to get her costs. So far, 
therefore, as i\Iusa7r,mat Shibbi was con¬ 
cerned with the decree it related only to 
a denial of relief to the plaintiff Hardhian 
Singh and an award of costs of Musammat 
Shibbi. Musamwat Shibbi is not attempt¬ 
ing to recover the costs by the present 
suit. She wants a decision on the question 
of title that was left open in the Suit of 
lyi7. That question must he decided. 
But it cannot be decided in the execution 
of the decree, the nature and the scope of 
which I have already described. 

The case of Da/f/ £)in v. (1) has 

been cited before us as an authority for the 
proposition that the present question 
must be decided in the execution depart¬ 
ment. The facts of the case were brietly 
these. A mortgagee who bad obtained a 
mortgage from a father of a joint Hindu 
family brought a suit against the executant 
of the mortgage and bis sons for recovery 
of the money lent by sale of the property. 
The sons claimed that there was no legal 
necessity for the loan and urged that they 
were not liable to pay. In the result the 
&'>n8 were‘exempted’and a simple money- 
decree was passed against the father in his 
personal capacity. After the decree-holder 
had exhausted his remedy against the 
father, that is to say, sold the share of the 
father in the family property in execution 
of the decree, he sought to realise by 
execution the balance of the decree from the 
sons on the ground that the sons were 
liable to pay the balance on account of their 
pious obligation to pay their father’s debt. 
The sons successfully objected, and then a 
suit was filed against them to obtain a 
declaration that they were liable under the 
decree already passed, and their property 
was liable to be taken in execution. Two 
learned Judges of this Court held that 
the question must be decided in the execu¬ 
tion department and, therefore, the suit was 
dismissed. The question could be litigated 
only in the execution department. The 
question that was raised was not alleged 
to be based on a fresh cause of action and 
it had everything to do with the decree that 
was already passed. The case of the decree- 
holder was that there was a balance of 
debt left and the sons were bound to pay 
that. Further, it was his case that he could 
execute the old decree itself against the 


sons, because of their pious obligation. 
The suit was barred not only by s. 47 of 
the Civil Procedure Code but also by 3 ^ 
of the same Code. If the sons w^ere liablo 
to pay their father's debt on account of 
their pious obligation that was a pica 
which might and ought to have been taken 
by the plaintiff in the very suit which 
failed against the eons. This case has, 
therefore, no application. 

The case of Krishnappa Mndaly v. 

Periaswamy Mudaly (2) lays down “where 

a party to a mortgage suit, who sets up a 
title adverse to both the mortgagor and, the 
mortgagee has been exonerated from th® 
suit on the ground of misjoinder and his 
claim has not been adjudicated upon 
in the suit, he does not remain a party 
to the suit for the purposes of s- 
the Civil Procedure Code and his claim 
petition in respect of properties delivers 
in execution of the decree to the 
holder falls under O. XXI, r. 100 of he 
Code”. This ruling is relied upon 
learned Counsel for the appellant, a 
though partially the principle of the ran g 
would support the appellant’s case it m ^ 
necessary to discuss it because it is iio 

all fouis with the case before us. . 

For reasons given above I 
the appeal, set aside the decree of the to 
below and remand the appeal to 
Appellate Court for disposal on the , 

By The Court —We allow the app^ 
set aside the decree of the lower 
Court under O. XLI, rule 23, of the 
Procedure Code and remand the case 
for disposal on the merits. Costs 
and hitherto will abide the result. . 

A. N. A. T 121: ^ 

(2) 38 Ind. Gas. 297; 40 U. 964; 21 M. L. A- 
L. W. 369; 32 M. L. J. 532. 


LAHORE HIGH COURT, g 

Second Civil Appeal No. 2341 oF 

January 17, 1927. 

Present: —Mr. Justice Addison. 
TUNNAN A.N’D ANOTHE(t-DBFB^^nA^^ 


—Appellants 
versus 

TOTA—Flaintiff-Resfondb.n^^^^ 

Limitation Act (IX of ICOS), 8. 
light to take, water through j 

:hether casement -^Cc-sharers—Grant of 

ne co^tkarer-^Consent of othtr co^narets, 
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OKKAR MAL 


In the absence of a custom to tlic contrarv a 

perfv'withourthe easement over joint pro- 

tL r I n t other co-shaiors. 

nrmt'riv i ^hi-ou-h another person's 

of ?^^m1taTion ATt“' of a. f6 

Second appeal from a decree of the 
Senior Sub-Judge, with enhanced powers 
{q " = Ofiannsala, dated the 15th June,’ 

iJ-h, aUirnnng that of the Tahsildar, exer- 
cising po^vyers as Subordinate Judge Ha- 

™mber 0^|‘J^°^l'^angra, dated the 23r’d De- 
Mr ''f' ‘^'7 fo>- ‘he Appellants. 

<«r 

—^he plaintiff owns a 
marat and an orchard. He obtained per- 
mission in January, 1914, from Sangara, 
one or numerous co sharers, to take a 
water-course through the joint land of 
oingara and the other co sharers so as to 
water his orchard and drive his mill. 
J.I 113 means that the plaintiff, or rather 
e piaintifts son, got from one co-sharer 
tae right of easement of taking a water- 
through the joint land of the grantor 
and the other co sharers. Two of the 
co-sharers, that is the two defendants 
named m the plaint, obstructed the plaint- 
T exercise of his riglit on the 7th 

I'hc plaintiff accordingly sued 
ttiem for Rs. 76 on account of damages for 
R o, from the mill together with 

Ks. 23 as compensation on account of cer¬ 
tain fruit trees in the orchard, which had 

u plaintiff further said that 

^ had been taking water for 20 years in 
this way. The two defendants denied the 
plaintiffs right to take the water-course 
through their land and added that one 
CO sharer could not grant such a right. It 
would appear that Sangara, who granted 
this right, is paid Re. 1, a year by the 
plaintiff. The trial Court found that the 
water-course had been taken through this 
Joint property for a little more than 12 
years, i. e., since January, 19l4, and not 
lor a period of more than 20 years, which 

was the period about which the parties 
went to trial. It, however, held that a 
period of 12 years was sufficient to oust 
me other oo sharers from any right to pre- 
vent the plaintiff from getting water 
^amages were assessed at Rs. 47-8 and 
inis sum was decreed. The lower Appel- 

the appeal an/^the 

aeiendants have presented this second ap- 


V. ASHtQ ALI. 

It is obvious that permission i„ 
water through another person’s proi)pitvis 
an easement within tlie meaning of s! I’li 
0 the Limitation Act. It was admitted 
before me that the plaintiff had not ac¬ 
quired an easement under that section but 
•he respondent’s Counsel contended ’that 
one co-sharer out of numerous co-sharers 
could grant such an easement to the plaint- 

o“® co-sharer can 
sell his share of joint property and he may 

be able to lease his share of joint property 

but this IS not as sale or lease but the 

grant of an easement to the detriment of 

the other co-sbarers. As stated in para. 

225 of the Rattigans Digest of Customary 

t^aw, in the absence of custom (which is 

not alleged here) none of the proprietors 

can do anything which alters the condi- 

tion of the joint property without the cou- 

\ co-sharers. This is a well- 
established rule. It follows that Sangara 

grant such an easement 
to the plaintiff without the permission of 
his co-sharers and that the defendants were 
justified in obstructing the plaintiff in the 
exercise of this alleged right. This they 
jjrobably did in order to prevent the plaint- 
la from acquiring permanent rights in the 
water-course and they were fully entitled 

®a3ement has been estab¬ 
lished and Sangara had no right to give 

without the consent 

Of all the co-sharers. 

„ therefore, be accepted 

and the suit dismissed with costs through- 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 869 of 1924 

January 13, 1927. 

Present Mr. Justice Dalai and 
Mr. Justice Pullao, 

ONKAR MAL—D2Fe^JDiNT—A ppellant 

versus 

Sheikh ASHIQ ADI— 

Respondent. 

Contract Act (IX 1872\ a. 2S^-Ptihlio 

of pjettiol, 

dispute, it, would not follow Suh“5 
oompromise is void aa bomg dgaipat public policy, 


500 THOKALA SESHaMMA r. 

Wher- an agreement is in itself a fair settlement 
of the disfnite I) .’tn-een the parties and would possi¬ 
bly have l)(“en arrived at even if tliere had been no 
criminal proseeution peiidiair at the liuie. the agree¬ 
ment (?annot be lield to lie vniil merely because the. 
withdrawal of a criminal prosecution was also one 
of the motives for the compromise. 

Second appeal from a decree of the 
Second AHditional Judge, Gorakhpur, 
dated the 13th of February, 1924. 

Mr. -1. S'77?ya/,for the Appellant. 

Mr. Mukhtar Ahmad, for the Respondent. 

JUDGMENT,—The plaintiff sued to 
have a certain compromise, \vhich he 
entered into during partition proceedings 
in the Reventie Court on 22nd July, 1921, 
cancelled. His other reliefs were not 
granted, so it is not necessary in this 
Court to consider them The trial Court 
dismissed the suit, but it was decreed by 
the lower Appellate Court. The defendant 
Onkar Mai has come here in second appeal. 

The foundation of the plaintiff’s claim 
in the plaint was that he was induced 
to enter into the compromise by undue 
influence, because at the time of the com¬ 
promise a criminal charge brought by a 
servant of Onkar Mai was pending against 
the plaintifi’s servants and Onkar Mai 
offered the inducement of withdrawing 
that complaint. It is a fact that a crimi¬ 
nal prosecution on some petty theft was 
pending in the Criminal Court and the 
case was withdrawn on the day that the 
compromise was entered into. The fact 
that the case was withdrawn indicates that 
the charge of theft must be of a trifling 
nature. The only relevant matter in the 
judgment of the lower Appellate Courtis 
the last paragraph printed at page 18 of the 
printed record. It held that undue influence 
was not proved. It, however, thought out 
a new case for the plaintiff and held that 
the compromise failed because it was 
void. It held it to be void, because it 
was a stifling of a criminal prosecution. 

The compromise as held by the trial 
Court was a very fair one. Onkar Mai 
was in possession of three bighas in 
excess of his one-anna share. The plaint¬ 
iff was the owner of the seven-anna share. 
This seven anna share had been leased 
to another person by the plaintiff’s vendor 
“prior to the sale in favour of the plaint¬ 
iff. Under the compromise the lessee 
..gave up possession, though it was arrang¬ 
ed that for the period of the lease be 
' Was to recaive the profits of the seveu- 
■ finna share of the property. As to the 
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three bighas in possession of Onkar Mai 
in excess of his share, he promised under 
the compromise to pay rent for it to the 
plaintiff. One of the motives for that 
compromise may have been the withdra¬ 
wal of the criminal case, but it cannot 
be said to be the only motive. There 
was no unfairness in the agreement be¬ 
tween the parties. When a withdrawal of 
a criminal case of a trifling nature like 
the one pending against the plaintiff’s ser¬ 
vants is one of the motives for a compro¬ 
mise, it would not follow that the com¬ 
promise would for that reason be void. 
In Dwijendra Nath Mullicfc v. Gopi 
Govindaram (1) a Bench of the Calcutta 
High Court held that where the withdra¬ 
wal of a prosecution was the motive but 
not the object or the consideration of the 
agreement, the agreement would not be 
rendered void under s. 23 of the Indian 
Contract Act. In the present case the 
withdrawal of the prosecution was not the 
consideration for the agreement. The 
agreement was a fair settlement of dispute 
between the parties and would j 

have been arrived at even if there had 
been no criminal prosecution pending 
at the time against the plaintiff’s servante* 
We set aside the decree of the lower 
Appellate Court and restore the decree o 
the trial Court and dismiss the plaintiit 
suit with costs of all the Courts. 


Z K 

(l)89lnd Cas.SOD 
A. I. R. 1926 Cal. 59; 53 0. 51. 
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Decree set 

; 29 C. W. N. 855; 42 C L. J. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1549 of ly*^- 

November 18, 1926. 

Present: — Mr. Justice Curgenven. 

THOKALA SE3HAMMA and anotHbr- 

Defendants—Appellants 

versus 

YELLATUR VENKATAREDDI, 

uv guardian and mother VENGAMM* 

Plaintiff No. 2—Respondent. 

Hindu Law — Suit b\j reversioner-^^^^^^ ^ 

proof of nearest relationship, reversioner s duty 
ducc. ftfur 

A plaintifT suing as the nearest 
the death of a widow must at least adau ^ 
facie evidence that his claim is superior lo 
auy other person. It is not enough to [ 'ujg^ol' 
statements in the plaint or in a genealogical -xialcd 
merely to prove that a certain relationship 
between ths plaintiff and the propoiiW- 
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GridhariLal Roy v. Bengal Government (1) Hari 
rada Mukherjee v. Ra iha Bullav Pat and Rama 
iioivy.Ruttiya GoutiLlan (4), followed. 

becond appeal against a decree of the 
District Court, Kurnooi, in A. S. No. 126 of 
iy.'3, and No. 15 of 1924, preferred against 
thatof the Court of the Subordinate Judge, 
Kurnooi, in 0. 8. No. 17 of 1922. 

Mr. K. V. Kriihnaswami Iyer, for the Ap* 
pellants. 

Mr. A. C. Sampath Iyengar, for the Re¬ 
spondents. 

. JUDGMENT* —In taking up the ques¬ 
tion whether the first plaintitf was Swami 
Reddi’s nearest reversioner or not, the learn¬ 
ed p istrict J udge says “not to speak of the 
oral evidence, there is clear documentary 
evidence in support of the plaintitf’a case." 
Since he does not further allude to the oral 

evidence, I can only conclude that he bases 

his finding exclusively upon the documen¬ 
tary evidence as sufficient in itself. On that 
evidence, I do not suppose that the learned 
District Judge considered that the holding 
of joint pxttas, the entry in the pothi report, 
or the fact that 1st plaintiff and Swami 
Raddi each enjoyed part of the same Survey 
numbers, went very far by themselves to 
prove that Ist plaintiff was nearest rever¬ 
sioner. He evidently relies upon the three 
documents, Bxs. L, H and C. But in speak¬ 
ing of Ex. C, he makes the somewhat 
serious mistake of supposing that Ven- 
kanna to whom it relates is described as 
* son of Ohinna Narasanna” whereon he 
bases his conclusion that Achanna must 
have had a brother Chinna Narasanna, 
whose grandson is the first plaintiff. The 
document does not say who Venkanna’s 
father was, and since another Venkanna 
ha|9 been referred to by some of the plaint¬ 
iff a witnesses, it is necessary to take that 
evidence into consideration in considering 
the-effect of Ex. C. I think it is quite 
clear that E X8. L, M and 0 by themselves 
do not establish that there is no reversioner 
nearer than, or as near as, the 1st plaintiff. 

It may very well be, however, that read 
with the oral evidence, they have this effect. 
Ido not think, therefore, that the Appellate 
P jupt was relieved of the burden of weigh¬ 
ing the oral evidence both as regards its 
^misaibility under a. 32 (5) or s. 50 of the 
Svidenoe Act or otherwise as regards its 

credibility. 

Another ipoint which, it is argued here, 
UM been overlooked is this; that the plaint- 

lU must show that he is the nearest 


reversioner, nnd for this purpDS^ ninst 
at le'ist adduce prinia facie evidence 
of his claim [see Gridhari Lall Roy 
V, Bengal Government (1). Uari Pada. 

Mukherjeev. Radha Bullav Pal (2j, Surjan 
Singh v. Saj’dar Singh (3J and Rama Roy v. 
Kuttiya Goundan (4}.J It is not enough to 
rely upon the statements in the plaint or 
on an unproved genealogical table, or 
merely to prove that a certain relationship 
existed between the plaintiff and the pro¬ 
positus. Of course, after such prima facie 
evidence has been adduced,itmay be reason¬ 
able to look to the defence to refute it by 
proving a nearer heir. But, the onus lying 
on the plaintiff, he cannot succeed if he 
gives no evidence at all that his claim is 
superior to that of any other person. It 
will be in the discretion of the Appellate 
Court whether to admit further evidence 
on this point, by remand or directly, the 
omission appearing to be of a somewhat 
formal nature. 

I set aside the decree of the lower Appel¬ 
late Court and direct it to re-hear and dis¬ 
pose of the appeal in accordance with law 
and in the light of ^the foregoing observa¬ 
tions. Costs of second appeal will abide 
the result and be provided for in the appel¬ 
late decree. 

The Court-fee on second appeal will be 
refunded to the appellants. 

V. N. V. Case remanded. 

(1) 12 M. I. A. 448; 10 W. R. V. 0. 31; 1 B. L. R 
P. 0. 44: 2 Sutli. P. 0. J. 15J); 2 .Sar. P, C. J. 382: 20 
E. R. 408; 3 Ind. Jur. 395; 1 Tnd. Dec. (.s\ s.) 28 

(2) 53 Ind. Gas. 10J7: 23 C. W. N. 1018, 

(3) 2.‘i A. 72; 27 I. A. 183; 5 0. \V. N. 49; 2 Bam 
L. R. 912; 7 Sir. P. G J. 752 (P. G.). 

(I) 34 Ind. Gas. 294; 40 iM. (>51; 3 L. W 331; 19 M 
L. T. 275;30M. b. J. 514. 


CALCUTTA HIGH COURT. 

Appeal feom Appellate Decree No. 1801 

OF 1924. 

November 30, 1928. 

Present.-—Mr. Justice Duval and 
Mr. Justice Mitter. 

EBAD ALI and others—Defendants 

—Appellants 
versus 

Sreemutiy FATEMA BIBI and others— 

Plaintiffs—Respondents. 

Landlord and tenant—Dispoaaesaion, partial—Rent f 
siLspeneion of. ' 

The doctrine of suspension of the payment of rent 
where the tenant has not been put in possession 
of, or, has been dispossessed from, part of the enb- 


EBAD ALT 

ject leased, ia applicable only where the rent is a 
lump sum for the whole land leased treated as an 
indivisible subject. It has no application to a case 
where the stipulated rent is so much per acre or 
Itgka. [p. 502. col. 2.] 

Appeal against a decree of the Addi¬ 
tional Subordinate Judge, Noakhali, dated 
the 28th of May, 1924, reversing that of the 
Munsif, Additional Court at Sandwip, dated 
the 15th of November, 1921. 

Babus D. L. Kastgir and Shamadas Bhat- 
tacharjee. for the Appellants. 

Dr. Bijan Kumar Mukhevjee and Babu 

Raj Kumar Chakravarty, for the Respond¬ 
ents. 

JUDGMENT. —In this case the plaint¬ 
iff sued for rent for the years 1323 to 1326 
for 3 kanis of land at the rate of Rs 13 
per kani and also prayed for additional 
rent for additional area according to the 
terms of a lease. The defendants put up 
various defences alleging that they held 
all the lands within certain boundaries; 
that there was no excess land; that they 
had been dispossessed of some of their 
lands and that they had paid rent for 
1323 and part of 1324. The Munsif dis¬ 
missed the suit holding that there had 
been partial dispossession and holding too 
that the rent for 1323 and part of 1324 
had been paid. In appeal the Subordinate 
Judge has given the plaintiff a decree to 
this extent that he has remanded the case 
to the lower Court to ascertain by actual 
measurement the exact extent of land held 

by the respondents within the boundaries 

given in the kabuliyat and to assess the 
excess land at Rs. 13 per kani. He does 
not appear to have disturbed the finding 
that the rent for 1323 and part of 1324 
had been paid though in the ordinary 

portion of his judgment he does not refer 

to it. Now it appears that the lands were 
described as being within certain bound¬ 
aries excepting a tank and its bank and 
being of about 3 kaiiis let out to the de¬ 
fendants' predecessor in 1310. In the 
following year another 1/cam and 13 yandas 
was let out to one Aminulla. There ap¬ 
pears to have been no litigation in the 
matter. Both defendants and Aminulla 
lived in the same hari Now the defend¬ 
ants put up a claim that they had been 
wrongfully dispossessed after having lived 

amicably with their disposseasor for ^0 
years. 

The difficulty, however, in our way in 
dealing with this case has been avoided 

owing to the fact that since the order of 


. FATEVA I?IBT. [1001.0.1927] 

remand for an enquiry by a Civil Court 
Commissioner was made, that enquiry has 
been held and we are informed that in that 
enquiry it has transpired that the present 
defendants were in actual exclusive posses¬ 
sion of a little over 3 kanis and that 16 
gandas of land are held jointly by Aminulla 
and the defendants, that certain area is 
held by the plaintiff and that a certain 
area is held exclusively by Aminulla. So 
far as the rent is concerned the kabuliyat 
stated that any excess area had to be 
paid for at Rs. 13 per kani and that for 
any decrease of area there should be re¬ 
duction of rent. The defendants are, there¬ 
fore, clearly liable for rent for 3 kanis 
and in future for a little more, as found 
by the Commissioner. The further dis¬ 
cussion as to whether the lease of the de¬ 
fendants included all the lands within the 
boundaries or not, specially in view of the 
terms of the Commissioner’s report appears 
to us to be purely academic. 

As to suspension of rent for loss of land 
whether there should be a permanent or 
proportionate suspension in such a case 
as this has now been set at rest by the 
decision of their Lordships of the Judi¬ 
cial Committee in Katyayani Debi v. hdoy 
Kumar Da5(l). The doctrine of suspen¬ 
sion of the payment of rent where the 
tenant has not been put in possession of 
part of the subject leased, has been applied 
where the rent was a lump sum for 
the whole land leased treated as an in¬ 
divisible subject. It has no application to 

the case where the stipulated rent is so 
much per acre or higha. 

We would add, however, that the Addi¬ 
tional Subordinate Judge appears to have 
overlooked the fact that the rent for 1323 
and the rent of Rs. 10-8-0 for 1324 have 
been paid. 

The order, therefore, we propose to pass 
in this case is that the appeal succeeds 
to this extent, namely, that the plaintiff 
will get a decree for rent at Rs. 39 a year 
for the years 1324 to 1326 less Rs. 
already paid for 1326, and the plaintiff 
will also be entitled to a decree for any 
small additional area found exclusively 
in the possession of the present defend¬ 
ants. We do not propose to pass any order 
as to the land held jointly, and as to the 
land held exclusively by Aminulla no order 

a) 88 Ind. Cas. 110; 52 I. A. 160 at p. 166; A. I- ^ 

1925 P. C. 97: 52 C. 417; 23 A. I.. J. 751; L ^ 

(P. C.) 140; 30 O. W. N. 1 (P. C.). 
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19 necessary as the defendants have still 
more than 3 kanis left in their exclusive 

possession. 

The order of costs in the lower Courts 
will stand. 

Each party will bear its own costs in this 
Court. 

Appeal partly allowed. 


UDAI DaT'v. AMBIKA PRASaD. 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 183 of 1^26. 

December 21, 1926. 

Present.*—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Raza. 

UDAI DAT— Plaintiff—Appellint 

versus 

AMBIKA PRASAD and OTUERB — 
Defendants—Responde.sts. 

^ Hindu Law^Widow—Gift in favour of daughter 
T-n lieu of dowry, validity of. 

^ Under the Mitakshara Law, whether a daughter 
IS or is n^t excluded from succession, it is the duty 
^ after himofJier brothers, ifany, 

and in the absence of brothers, of her mother, to 
unite her in marriage to a suitable Iiusband before 
she attains the age of puberty, [p. 504, col. 1. } 

The widow of a separated Hindu governed by the 
Mitakshara Law, is entitled to make an alienation of 
her husband’s property to provide a dowry for her 
daughter, and such an alienation cannot be questioned 
by the reversioners of the husband provided it is 
a reasonable alienation in the circumstances of the 
The question whether it is or is not a reason¬ 
able alienation in the circumstances of a particular 
case is a question of fact. The same rule applies 
to a gift of immoveable property made by the widow 
in favour of her daughter immediately after the 
latter s marriage, in lieu of dowry. For the applica¬ 
tion of this rule it is immaterial that in any par¬ 
ticular family daughters are excluded from succession 
under custom, [p. 503. col. 2.] 

Second appeal against a decree of the 
Officiating Subordinate Judge, Gonda. dated 
the 8th February, 1926, upholding that of 
the Munsif, Gonda, dated the 23rd Novem¬ 
ber, 1925. 

Mr. R. B. LaZ, for the Appellant. 

Mr. Biskeshar Nath, for the Respondents. 

JUDGMENT. —The facts as finally 
found by the lower Appellate Court are 
that Maheshdat died on the Slat January, 
19:^0, a separated Hindu whose estate was 
governed by the Mitakshara Law. He left 
a widow Musammat Phuljhariand a daugh¬ 
ter Musammat Durpadi. After his death 

Musammat Phuljhari bore a posthumous 


eon. who died very shortly after. Musam- 
mat Phuljhari executed a registered deed of 
gift on the 12th May, 1924, by which she 
transferred a 2 annas share in an under¬ 
proprietary tenure which formed a portion 
of her deceased husband s estate to her 
daughter Musammat Durpadi and Ambika 
Prasad, Musammat Durpadi’s husband. 
The marriage of Durpadi had taken place 
on the 28th April, 1924. The validity of 
this document was challenged by Udai Dat, 
a cousin of the late Maheshdat. It has 
been held by the lower Courts to be a valid 
disposition under Hindu Law. There can 
be no question as to the right of a Hindu 
widow of a separated Hindu governed by 
the Alitakshara Law to make an alienation 
to provide a dowry for her daughter in or¬ 
dinary circumstances, and such an aliena¬ 
tion cannot be questioned by the reversion¬ 
ers provided it is a reasonable alienation in 
the circumstances of the case. The ques¬ 
tion whether it is or is not a reasonable 
alienation in the circumstances of the case 
is a question of fact. A Bench of this Court 
decided in favour of this view in Madho 
Prasad v. DhanrajKuar (1), on the 13th April. 
1926. The decision is reported in 3 0. W. N. 
523. This decision followed the decision in 
Churaman Snku v. Gopi Sahu (2), in which 
the Bench deciding the appeal dealt ex¬ 
haustively with the provisions of the Mitak¬ 
shara Law on the subject. But it is arguf d 
on behalf of the plaintiff-appellant, wto 
questions the validity of the gift, that in 
this case Musammat Phuljhari had no right 
to make the alienation as it has been 
found on the facts that in this family daugh^ 
ters are by custom excluded from inherit¬ 
ance and as the transfer was made 14 daj s 
after the marriage ceremony had taken 
place. The Courts below have found that 
the alienation in question was a reasonable 
alienation in the circumstances of the case. 

The decision is clearly correct upon the 
merits. The finding that daughters are 
excluded from succession by custom in this 
family is a finding which is binding upon 
this Court. We do not, however, consider 
that the circumstance that in this family 
daughters are excluded from succession 
renders the law, which has been previously 
stated, inapplicable. As has been laid 
down in the exhaustive decision in Chura- 

r. Jnd. Cas. 574; 3 O. W. N. 529; A. I. R. 1926 
Oudn 425. 

(2) 1 Iiid Cas. 945; 37 C. I; 13 0. W. N. 994; 10 

C. L. J. 540. 
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/HQn SnJiu V. Gopi Sahii (2),the provieions of 
r.lie Mitaksbara Law are that inasmuch as it 
is the duty of a Hindu father to arrange 
for the nianiage of his daiishter and inas¬ 
much as he incurs discredit in his religion 
if he does not do so, such daughters must be 
married to a suitable husband, and if the 
father owing to death is unable to perform 
this duty before the daughter has attained 
the age of puberty, the duty devolves upon 

his son. if any, and in absence of his sons 
unori his widow. As we read the provisions 
of the Mitakshara Law upon the subject (it 
is not necessary to enumerate them as they 
are discussed at length in the Calcutta 
decision, to which we referred) the provision 
of a suitable dowry is essential. There is 
no differentiation between theapportionment 
of expenditure upon a dowry and expenditure 
upon other expenses incurred in the cere¬ 
mony. It is clear that, whether a daughter 
is or is not excluded from succession, 
it is the duty of her father, and after him 
of her brothers, if any, and in absence 
of brothers of her mother, to unite her in 
marriage to a suitable husband before she 
attains the age of puberty in the interest of 
the religious benetit accruing to her father; 
and this duty is equally incumbent whether 
she be or be not excluded from inheritance 
under a family custom. In order to per¬ 
form such a ceremony it is necessary to 
provide the daughter with such garments 
and such ornaments as are necessary in her 
station in life, and it cannot be suggested 
that in a case in which she is excluded from 
inheritance under a family custom it is any 
less obligatory to provide her with such 
garments and such ornaments. In out 
opinion the provision of a suitable dowry is 
in the same category as the provision of 
suitable garments and ornaments, and the 
obligation to provide the dowry cannot be 
separated from the obligation to provide 
other requisites of the ceremony. We do not 
consider that the fact that the deed of gift 
was executed a few days after the wedding 
ceremony can be urged by the appellant in 
his favour. The clear object of the gift was 
to provide Musammat Durpadi with a dowry 
which has been found not to be an excessive 
dowry in the circumstances of the case. It 
was immaterial whether the deed was exe¬ 
cuted before or after the ceremony as the 
object of executing it was to provide such 
a dowry. In these circumstances the appeal 
fails and is dismissed with costs. 

z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 

Seco.wd Civil Appeal No. 2313 OF 1925. 

January 13, 1927. 

Present;—Mr. Justice Addison. 

BELI RAM— Defe.vdant—Appellant 

Musammat PREM KAUR— Plaintiff AND 

MAKHAN SINGH—DEFENDA^T — 

Respond K-NTS. 

Hindu Law — Widow-Right of mainttnanct and rtn* 
dc'icc in familij house —Bona tide purchaser for value, 
righta of. 

A Hindu widow's right to maintenance is liable to 
be defeated by a transfer of the husband’s property 
to a bona fide purchaser for value without notice of 
the widow's claim for maintenance. It is also liable 
to be defeat'^d by a transfer to a purchaser for value 
even with notice of the claim, unless the transfer 
was made with the intention of defeating the widows 
right and the purchaser had notice of such intenlio^ 
A widow's riglit to receive maintenance is oneoiau 
indefinite character which, unless made a 
upon tlie property, is enforceable only like any otne 
liability in respect of whicli no charge already eiisi^ 
But, wher ; maintenance has been made a charge up 
the property or it has been agreed that it will be 
charge on certain property then the transferee m 
hold it subject to tlie charge, [p. 505, col. 1] 

There is a distinction betvveen the right of a wi 

to continue to live in the ancestral family hou-^ * ^ 
her right over other parts of tbe property. - 
is living in the ancestral family house 
transfer or purchase unless it is for family ^ 
would be subject to that right, [p. 505, col. -J , 

Second appeal from a decree of 
District Judge, Lahore, dated tbe 8th J 7* 
1925, affirming that of the Sub-Ju«^ ' 
Fourth Class, Lahore, dated the 
November, 1924. 

Mr. Hargopal, for the Appellant. . 

JUDGMENT.— On the 2Gth of Marc . 
1915. Makhan Singh mortgaged ® ? jt.^ 
to one Shrimati Ishar Kaur, H<>ed 

Ram. for Rs. 2,000. According to this 
the money was required for business 
for a deposit which had to be 
in some Court. On the 6th of (jjig 

a second mortgage was effected o 

house for Rs. 2,500 in favour of 
Of the sum advanced on the secon j. 
gage Rs 2,205 were paid to the brs 

gagee, Rs. bo were on account oi 
penses in connection with ^be regis 
of the deed and the stamp, while " -ojt- 
balance of Rs. 240 was paid to t 

gagor. The reason for the second m ^ 
seems to have been that the nus 
the first mortgagee was pr^^si^^ jg^ef 
wife’s money. The second 
sued the mortgagor on tbe mortg 
obtained the usual decree for 
property. The mother of the rn ^ 
namely, Musammat Prem K»ur 
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Btituted the present suit for a declaration 
that , she had rights.of residence and main¬ 
tenance in the house in question and that 
U should be sold subject to her rights. 
The two Courts below decreed her claim, 
and the mortgagec'decree-holder has pre¬ 
ferred this second appeal. 

The^ issue framed was; Whether the 
plaintiff had any right of maintenanceand 
residence in the house in suit, and it is 
■ufficiently wide to cover all the points 
arising. All, however, that the lower Appel¬ 
late Court has held is that Makhan Singh, 
the mortgagor, used to drink heavily, that 
the first mortgage was not for necessity 
and that the second mortgage was also 
not for necessity as the second mortgagee 
knew the whole circumstances. The learned 
District Judge considered that on this 
finding Makhan Singh’s mother was entitl¬ 
ed both to maintenance from and resi¬ 
dence in the house in question. 

The questions of maintenance and resi¬ 
dence are, however, different. The subject 
of maintenance is discussed at length ia 
Mayne’s Hindu Law and Usage, 9th Edi¬ 
tion, page 663 etseq. It is also summarised 
at page 487 of Mulla’s Hindu Law, 4tli 
Edition. The widow’s right to maintenance 
is liable to be defeated by a transfer of the. 
husband's property to a bona fide purchaser 
for value without notice of the widow’s 
claim for maintenance. It is also liable 
to be defeated by a transfer to a purchaser 
for value even with notice of the claim,, 
unless the transfer was made with the in¬ 
tention of defeating the widow’s right and 
the purchaser had notice of such intention. 
In fact, a widow’s right to receive main¬ 
tenance is one of an indefinite character 
which,; unless made a,, charge upon the 
property, is enforceable only like any other 
liability in respect of which no. charge 
already eiiats. But, where, maintenance has. 
been made a.charge.apon the property or 
it has been agreed that it will be a charge 
oo- certain . property then the transferee 
must, hold it .subject to that charge. It is 
ppinted out in Mayae’s. Hindu Law that 
the texts which are relied on as making; 
the widow’s maintenance a charge upon 
the- inheritance are exactly .aimilar to. those 
which charge it with the payment of debts 
the. expenses of marriage and funeral cere¬ 
monies, etc. This is the reason why it 
18 first necessary to have the maintenance 
made a charge upon the property before a 
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transferee will be bound by this circum- 
stance. 

In the present case no attempt has been 
made to prove that the sale in question was 

to defeat the widow’s right of maintenance 

or that the purchaser had notice of such 
intention. Her indefiniteright of mainten- 

ance has so far not been a charge and was 
not a charge upon any part of the property 
at the time of the transfer in question 
As regards maintenance, therefore, it fol¬ 
lows that the appeal must be accepted. 

I come next to the question of the widow's 
right of residence in this house. The 
principle is laid down in para. 465 at 
page668ofMayne's Hindu Law, 9thEdition, 
where it is said that there ia a distinction 
between the right of a widow to continue 
tohveinthe ancestral family house, and 
her right over other parts of the 
property. If she is living in the ancestral 
family house then any transfer or purchase 
would be subject to that right. In the 
present suit no attempt has been made to 
prove that she is living in the house in 
question, or that it is the ancestral family 
dwelling house. In fact it is admitted that 
this house was purchased by the widow’s 
husband, so that it would appear that it 
cannot be the ancestral family house. As 
Hhe has neither proved that she is living 
in the house or that it is the ancestral 
family house, in which she has a right to 
live, it seems to me that the appeal must 
also be accepted as regards the widow’s 
right of residence. If the son had sold 
the family dwelling house for family neces¬ 
sity his mother would have no right of 
residence in it. In the present case, how¬ 
ever, it has been held by the Courts below 
that there was no family necessity, so that 
she would have been entitled to the right 
of residence, had it been established that 
she was living in it and that it was the- 
family dwelling house. 

For the reasons given above I accept the- 
appeal ex pa? te and dismiss the suit with' 
costs in the two Courts below. There 
will be no coats here as the respondents did 
not appear. 


B. I. 


Appeal accepted. 
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MADRAS HIGH COURT, 

Second Civil Appeal No. 647 of 19:^4. 

November 9, 1926. 

Frestni: —Mr. Justice Curgenven. 
NATAMAL KUTTI POKKER— 

Appellant 

rersws 

NxVTAMAL USSAN MAYAN and others 

—Respondents. 

Trusts Act ill of ]SS2), -v. 0 *—Transfer of Property 
Af't (IV of )SS2y X. Wff — Lin}i(aii<rn Act {IX of 
JOOS), x. I0—Dc(d of partition—V ude.rtakinj to 
pay inon<y to nther.-<—Prupirly alloited made 
liable in case of de fault—Chin'{i>\ ivhi fhcr created — 
Trust, creation of—Suit to rreorer suck money — 
himitation. 

Property is nonetheless trust property because the 
trustee as well as the beneficiary enjoy a beneficial 
interest in it. [p. 50C, col. 2.] 

Where, in a partition between members of a family, 
one of the parties received property of a higher value 
in consideration of his undertaking to pay a certain 
sum of money to a widow and daughter in the family 
and the document further provided that in case he 
failed to do so, he and the properties allotted to his 
share should be liable for the amount, in a suit to 
enforce the obligation: 

Held, (1) that a charge was created and inasmuch as 
the ol)ligation annexed to specific property arose out 
of a confidence reposed in and accepted by the owner, 
the person who undertook the obligation was a 
trustee and the party to whom the payment was due 
was a cesfui que trust', ;_p. 507, co.l l.j 

(2) that the suit was. therefore, governed by s. 10. 
Limitation Act. [ihid.] 

Second appeal against the decree of the 
District Court, North Malabar at Telli- 
cherry, in A. S. No. 4S1 of 1922, preferred 
against that of the Court of the Princi¬ 
pal District Munsif of Quilandy, in O. S 
No. 143 of 1921. 

Mr, D. A. Krishna Variar, for the Appel¬ 
lant. 

Mr. K. P. Ramanatha Atjyar, for the 

Respondent. 

JUDGMENT.— By a registered 
tion karar dated 18ih March, Ijll,a divi¬ 
sion was effected between the first 
defendant (now appellant) and his brolhers 
and some other, and the share in the im¬ 
moveable property which the first defendant 
would otherwise have received was 
augmented in consideration of an obligation 
imposed upon him to pay certain sum 
aggregating Rs. 500 including a sum of 
Rs. 250 to the widow of the deceased brother 
and to her daughter, the latter of whom 
(the mother having died) is the first plaint¬ 
iff and a respondent in this second appeal. 
Both Courts have allowed the claim. The 
question now left for disposal is whether 
upon the point of limitation it has been 
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rightlj’ held that s. 10 of the Limitatioa 
Act applies. 

This question depends primarily upon 
whether the partition karar created a trust 
in respect of the sums payable by the first 
defendant, and, in particular, in respect of 
the suit claim of Rs. 250. The document 
recites that the first defendant has under¬ 
taken to pay the sums specified and accord* 
iogiy that he has received property of a 
superior value. There is a further recital 
that should he not do so “he and the pro¬ 
perties allotted to his share shall be liable 
for that amount and the loss arising there¬ 
from.” 

It is contended that this arrangement 
doss not amount to a trust because there 
is no specific trust property. What are 
the characteristics of trust property has 
been discussed in Secretary of State for 
India v. Radhika Prasad Bupali (1) the case 
of the Tanjore bond-holder; and the ap¬ 
pellant relies upon the test applied there, 
that the fund to be a trust fund must 
have been specially set apart and ear* 
marked for the service of the trust. That 
is, no doubt, true. If the East India Com¬ 
pany had merely given an undertaking to 
discharge the bonds out of their general 
revenues, no trust would have been created 
and if here the first defendant had merely 
agreed to pay the money and property had 
been declared liable upon his default, again 
no trust would have been created. But 
it is said, the property assigned to the first 
defendant was not trust property because it 
was not exclusively appropriated to the 
purpose of the trust. No authority has 
been cited for the position that property 
is anj'-the-Iess trust property because the 
trustee as well as the beneficiary enjoy a 
beneficial interest in it. 

A “trust” is defined ins. 3 of the Indian 
Trusts Act as “an obligation annexed to the 
ownership of property, and arising out of a 
confidence reposed in, and accepted by the 
owner, or declared and accepted by hini» 
for the benefit of another or of another 
and the owner." This definition clearly 
provides for a case where the owner w 
also beneficially interested. It was hem 
in Imbichi v. Achavipat Avukoya Haji (") 
that where, upon a partition, the property 
of a party thereto was to be liable upon 

fl) 74 Ind. Cas. 785; 46 M. 259; 44 M. L. J 6^; 

L. W. 210; A. I. R. 1923 Mad. 667. ,, . 

(2) 39 Ind. Cas. 867; (1917) M. W. N. 533; 33 M- 
J. 58; 6 L. \V. 115. 


[iOO I. 0.1927] 


MAYfiUDDi V, MAHAMiiAD RAZZA3 ALT. 


his failure to pay certain debts assigned 
to him, a charge was created, and it 
appears to me that equally here a charge 
was created. The Court could sell the pro- 
perty in order to enforce the obligation. 
If this 13 not an obligation annexed to the 
ownership of property." I am unable to 
understand nor have I been shown what 
eJ^e It IS. It may be true that not every 
charge gives rise to a trust. But we have 
here the further element that the obligation 
arises out of a confidence reposed in, and 
accepted by the owner. I conclude that the 
owner was a trustee, and the party to whom 
the payment was due a ceshii qui tinist. 

It has been further objected that a suit 
to secure the exemption conferred by 
8, lU of the Limitation Act. must be for 
the purpose of following the trust pro- 

pertyand that the present suit asked only 
for a decree for payment of the money. 

I his IS not strictly true, because there was 
also a prayer for such other reliefs as 
the plaintiffs may seek and the Court deem 
fit to allow. The Court, I think, might 
on the facts found, have declared and 
^forced a charge upon the prope^tJ^ 
ilowever that may be, the suit was in sub¬ 
stance one for the enforcement of the trust 
and should not be allowed to fail upon a 
mere matter of pleading. 

1 dismiss the second appeal with costs. 

' ■ Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1181 

OF 1924. 

December 1, 192tJ. 

Present :—Mr. Justice Suhrawardy 
^ ®*^d Mr. Justice Cammiade. 

MAYEUDDI AND OTHERS—Defe.vdants 
Nos. 20 AND 2l— Appellants 

VCT^StlS 

M4HAMMAD RAZZAB ALI and others- 

x^laintiffs and Remaining Defendants_ 

« Respondbn'is 

land of—Po'manent Settlement, 

included in—Finding of fact—Avneal 
^^<‘ond~~Interferenct by High Court. ^ ’ 

pertv possession of joint pro¬ 
of the co-slmrer. the dispossession 

a di8noa*<i«r,* property must be regarded as 

coSSkT former also and it cannot be 

must still dispossession the former 


Tp.7o\:z^t "" 

question wliat lands were in¬ 
cluded in the Permanent Settlement of 1793 jg = 

question of fact and not of law and where on the 

facts found the lower Appellate Court dranVan 

inference that certain lands formed part of a parti- 

cular estate at the time of the Permanent Settlement 

the finding is one of fact which cannot be interfered 
with in second appeal, fiiid,] emieiieiea 

Appeal against the decree of the First 
Additional District Judge, Backerffuni 
dated the 17th of March, 1924 affirming 

of^Vat Subordinate Judge 

ber 1920 ' ’ 

Babus Suresh Chandra Talvqdar and 
Surendra Nath Das Gupta, for the Ee- 
epondents. 

thf plaintiffs who are 

the lessees from one Kiran Babu the 

purchaser of an estate at a revenue sale 

brought the present suit for recovery of 

ThaTthp “f ^ the lands in suit on the ground 
that they formed parts of the estate. The 
defence was that the lands were not part 

namely. Estate Ko. .1842 of fhe Backed 
Collectorate but of the ‘Remainder" as 
shown m the Thak Map. They also plead' 

ed limitaticn. There were various other 
points raised which need not be consider¬ 
ed in his appeal as they have not been 
presfed. It appears that the estate was 
sold in 1888. In 1899 Kiran Babu sled 
the defendants Nos. 1 to 19 and others 
for khas possession and took delivery of 
possession through Court on the 9th April 
1907. It has been found by the learned’ 
District Judge that Kiran Babu remained 
n possession thereafter for a period of 

the 7 'dispossessed by all 

the defendants in this suit. This suit was 
brought on the 10th April, 1919 , and it fs 
therefore, in time. But it is argued bv 
the learned Vakil appearing fof the ao- 
pellants that so far as defendants Nos 20 
and 21 are concerned the plaintiffs’ suit is 
barred against them. These defendants 
are he co slmrers of the other defenS 
and they had an interest in the how/a a! 

well having inherited it from their com 
mon ancestor. In the suit Kiran rT' 
brought in 1899 these defendants were no't 
made parlies and, therefore, it in 

. he presumed that^^/hev 

were in possession ia 1907 when K ran 

Babu took possessioa of the land and so 
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the plaintiff or their lessors v:ere not i'l 
possession of the lands in suit as against 
them within 12 years. The finding of the 
Court below, however, does not support 
this contention. The learned District Judge 
found that defendants Noe. 2U and 21 were 
not in actual possession at the time when 
the suit of 1899 was brought and that they 
came for the first time on the lands when 
Kiran Babu was dispossessed 15 days after 
he had obtained possession. But it is 
contended that the defendants Nos. 20 
and 21 might not have been in actual pos¬ 
session in 1907 but they were in possession 
through the other defendants their brothers 
and since the decree was not obtained 
against them it must be presumed that 
their possession continued up to the date 
of the institution of this suit. This argu¬ 
ment appears to us to be fallacious. If the 
defendants Nos. 20 and 21 were in posses? 
sLon of the land in suit through their 
brothers, the dispossession of their brothers 
must be their dispossession as well. It 
cannot, therefore, be said that while their 
brothers were dispossessed they remained 
in possession. The finding of the learned 
District Judge, however, that they came 
for the first time to this land at the dis¬ 
possession of Kiran Babu does away with 
the theory about these defendants being 
in possession at the time of the suit of 
1899. The decision with regard to the 
question of limitation, therefore, must be 
upheld on the finding arrived at by the 
Court below. 

Then with regard to thequestion of title. 
The learned District Judge has found that 
the Thak Map which shows that the lands 
in suit were not included iu Estate No :i842 
but were part of the ‘Remainder* is not in 
the circumstances of the present case cor¬ 
rect. Both the Courts have relied upon the 
Record of Rights and the documents put in 
by the defendants themselves showing that 
the lands in suit were included in Estate 
No. 3842 and also upon the admission by 
the defendants that since the Thak Map 
the proprietor of Estate No. 3842 was in 
possession of all the disputed lands as part 
of that estate. On a consideration of the 
entire evidence the Courts below are of 
opinion that the Thak Map cannot be con¬ 
sidered to be correct in the face of the 
other evidence on the record. The proce¬ 
dure and the law adopted by them in con¬ 
sidering the value of the Thak Map are 

quite consisteat 'with those laid down in. 


the ca.se oi Jagadindra Nath Roy v. iSecra- 
tary o'f State for India (1) where their 
Ludships of the Judicial Committee say 
that Thak Maps are not conclusive and 
may be shown to be wrong. Their Lord- 
ships further observed that in every case 
the question what lands are included in 
the Permanent Settlement of 1793 is ft 
question of fact and not of law. The 
Courts, below as Courts of fact are enn 
titled from the evidence on the record to 
draw the inference that these lands foria 
part of the Estate No. 3842 at the time of 
the Permanent Settlement. This is a find¬ 
ing of fact with which we cannot interfere. 

This appeal accordingly fails andis dis¬ 
missed with costs. 

z. K. Appeal dismissed, 

(1) 30 C. 291; 7 C. W. N. 193; 30 I. A. 44; 5 
Bom. L. R. 1 (P. 0.). 


ALLAHABAD HIGH COURT. 

First Civil Apfeal No. 109 of 1940. 

October 26, 1926 

Present :— Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

MA-KHAN DAS-Pluntiff-Afpelwut 

versus 

The secretary of STATE fob 

INDIA IN COUNCIL-Dbfbndant- 

ReSPONDBNT. . J 

Land ac 7 uisition —Valuation of 
vantages and possibilities, -whether to he 
account—Land used in part for residential q4 

Valuation of remaining portion — Cawnpore, 
land in — 20 gears' purchase. ,. 

Iu valuing land for the purpose of 
pensation for acquisition under the Land Acqu ^ 
Act, the existing advantages and the ^ 2.1 

the land must bo taken into account, [p* 

Narsingh Das v. Secretary of State for In 
and Fraser v. City of Fraserville (2), j haa 

Where a substantial portion of an area 
been let out for industrial and residential p Ir 
and there is no reason why the rest of 
not in the course of time be let in a siiui 
the latter portion also ought to bo asscsse 
fit for industrial and residential purposes 
merely as agricultural land, [p-510, col- p^re, 

Having regard to the value of land at . 

proper compensation for land within of 

limits would be at the rate of 20 years p 
the rents. [lAid.] , Jnd»* 

Lachman Prasad v. Secretary of olat J 

(3), followed. - _ Tribtt'’ 

First appeal from the A. 

nal of Improvement Trust, La 

dated the 8lh of November. 19-3. 

Dr. K. N. Katiu, for tbe Appellanj^ 
Mr. G. W, Dillon, for the Beapondeiwr 
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JUDGIVI'ENT. —‘This is an appeal 
under s. 18 of the Land Acquisition Act 
in which the property in dispute has 
been acquired by the Improvement Trust 
of Gawnpore. 

The appellant before us, Makhan Das, 
claimed compensation at the rate of 
Rs. 5,000 a bigka. He is dissatisfied with 
the compensation awarded by the Oollector. 
The Tribunal which sat for the determina¬ 
tion of his claim affirmed the award of the 
Collector. The appellant in his appeal 
before us complains that a proper method 
of calculation has not been observed in 
awardinghim compensation, and he objects 
in particular to his being awarded com¬ 
pensation for a portion of the land in 
question as if it were merely agricultural 
land. So far as this portion of the land 
is concerned, the award is valued at 
Rs. 150 a bigha. The evidence is very 
scanty, but the following facts are estab¬ 
lished. 

The total area in dispute is 5 bighas 
ll biswas 1 biswavsi. This land is situat¬ 
ed close to amain road from Gawnpore 
apparently the KalpI road. There can, we 
^ink, be no doubt that the land lies with* 
in what may be described as the indus¬ 
trial area of Gawnpore. According to the 
claimant’s evidence which is not rebutted 
there is an oil-mill close by and two 
tanneries; there is also a cotton mill 
close to the land, and further Anwarganj 
Railway Station is only two furlongs from 
the site. The appellant acquired this 
property many years ago and we may 
6ay at once that there is nothing hereto 
luggesb that Makhan Das bought this 
property as a speculation calculating, that 
Bome day later on an Improvement Trust 
■would be constituted which he might 
constrain to award him a fancy price for 
his property. 

, The evidence of one Abdul Majid, who 
ia Burveyor of the Gawnpore Improve¬ 
ment Trust, shows that out 6f this 5 
bighas and odd a portion measuring 1 
bigha 1 bisioa and 13 biswansis is occupied 
by^ aa oil-mill owned by one jBinda Pra- 
Bad, This area has been leased by Makhan 
Das to the owner of the oil-mill at the’rate 
■bf R9.*132 a year. Then we have another 
portion of this land which measures 2 
bighas 10 biswas and 17 biswavsis. Obvious- 
iy this land at the time of its acquisition 
was covered with small huts and sheds. 
Abdul Majid who measured it for pur¬ 


poses of acquisition states that when he 
surveyed in the beginning of 1921, there 
were 9U huts on it. Makhan Das’s story 
was that he was able to Jet out atnall 
sites on this land to pocr people who 
erected huts and paid him petty rents, 
amounting altogether to some Rs. 700 a 
year. The rest of the area is described as 
“ uncultivated on account of trees,” but 
the compensation officer treated it for the 
purpose of the award as agricultural land 
for which he awarded compensation at the 
rate of^ Rs. 150 a bigha. We do not know 
how this rate has actually been obtained, 
but we are informed that it is prescribed 
by the Board of Revenue in circulars 
issued many years ago. We think that 
there is force in the argument which has 
been placed before us on behalf of the 
appellant. There can be no doubt that 
a substantial portion, more than half the 
area in dispute has not been used for 
agricultural purposes at all but has been 
used for industrial and residential pur¬ 
poses, and so it is fair, we think, to argue 
that the rest of the site ought to be treat¬ 
ed as being of the same character. We 
may state at once that the principle laid 
down by the learned President of the Tri¬ 
bunal in his judgment does not appear 
to be correct. Dealing with the case put 
forward by Makhan Das the learned Pre¬ 
sident of the Tribunal says: “His main 
contention is that the land is well within 
Municipal limits and that it has residen¬ 
tial areas close to it. This contention 
fails to help him because the land must 
be valued as it was used.” The correct 
principle to be applied for the assessment 
of compensation for land acquired com- 

in the case of 
NarstnghDasv. Secretary of State for Indio 

(1). There their Lordships cited with an- 
proval a decision in Fraser v. City of 

Fraserville (2). The relevant passage is as 
follows : — 


“The seller is entitled to the value to 
him of the property ic its actual condition 
at the time of expropriation with all its 
existing advantages and with all its pos¬ 
sibilities, excluding any advantage due 
to the carrying out of the scheme for the 

fl) 86 Ind. Caa. 556; 52 I. A. 133; 23 A L T 
2 0. W. N. 137; 48 M. L. J. 386; A. I R 19^5 pV/ 

91; L.R. 6 A. (P. 0.) 64; 27 Bom. L. R 783 B TnH' 
69; 29 0. 'VV. N. 822 (P.' O.). ® 

(2) (1917) A. 0,187 at p. 191; 86 L, J, P 0 OP lift 
L, T. 258; 33 T. L. R. 179, 
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purpose for which the property is compul¬ 
sorily acquired," 

It is rightly argued, therefore, that the 
existing advantages and the possibilities 
of the land must be taken into account 
in awarding compensation. That has not 
been done in this case. AVe may point 
out too that the land which has been 
assessed as agricultural land, was not, as 
a matter ^of fact, used as agiicultural land 
at all. We think we ought to treat all 
the land as being of the same character. 
It is clear that the claimant has been able 
to let a considerable portion of this land 
to advantage, and there is no reason why 
the rest of the land might not have 
been in the course of time let in a similar 
wav. 

For the portion other than that treated 
as agricultural the Tribunal awarded com¬ 
pensation at the rate of IG" yeaio’ pur¬ 
chase of the rental value. This woiks out 
at the rate of Rs. 12U-9 per annum per 
higha. With regard to the valuation of 
the land at the rate of 16f years' pur¬ 
chase of the rental, Dr, Katju claims that 
this is too little, regard being had to the 
value of the land at Cawnpore, and he 
has referred us to a decision of this Court 
reported as Lachman Prasad v. Secretary 
of State for India (3) to which one member 
of the present Bench was a party. It was 
there pointed out that the rate of 1C§- 
years’ purchase of the rental is too low 
and in that case a rate of 20 years' purchase 
of the rental was allowed. Mr. Justice 
Tudball who was a party to this decision 
was District Judge of Cawnpore for many 
years and has a wide knowledge of the 
local conditions. We have decided, there¬ 
fore, that a proper compensation would 
be at the rate of 20 years’ purchase of the 
rents. We applied the rate of Rs. 123-9 to 
the entire area and working out the account 
on this basis we get a total sum of 
Rs. 13,831-4. That is the compensation 
which, in our opinion, should be allowed 
to the appellant for his land and to this 
has to be added the usual 15 per cent, for 
compulsory acquisition. Some other small 
items have also been awarded by the 
Court below in respect of houses, trees 
and other matters. The amounts so award¬ 
ed will stand. 

We, therefore, allow this appeal and 
vary the decree of the Court below in 

S) 63 Ind. Cas. 6S2; 10 A. L. J. 672; 43 A. 65?. 


the manner indicated, that is to say, the 
sum awarded to Makhan Das is declared 
to be Rs. 13,881-4 plus 16 per cent, for 
compulsory acquisition, he is also to get 
the other smaller amounts allowed to him 
by the Court below as compensation in 
respect of the houses, trees etc. Makhan 
Das will get his costs of this suit both here 
and in the Court below. 

A. N.A. Appeal allowed. 
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DWIJAPADA DAS and others— 

Defen'dants—Appellants 

versus 


KALIPADA DE and others—Pliintiffs— 

Defendants—Respondents. 

Civil Procedure Cole (Act V of I00S\ s. 77 — 
judicata, doctrine of, applicability of — Fi)ldin3 
ed at in pn>cccdinij for Letters of AdministTatuoi, 
whether res judicata in subsequent civil suit-^Padure 
to put forward evidence in previous suit, 

The doctrine of 7-es judicnUi is not a rule of j ^ 
cality but is based upon general principles of la 
which must be given effect to for the purpose o 
giving finality to judicial decisions. The real pr 
ciple is that if a matter has been fought out iD 
Court having jurisdiction to decide that maUer. t 
decision on that matter would operate 
although the Courts might not be the same, [p* ^ » 
cols. 1 <& 2.] _ , _ 

A finding with regard to the relationship of 
parties to a proceeding for the grant of Letters ^ 
Administration would operate as res 
subsequent suit between the parties Jn wmcn 
question of relationship arises, [p. 515, col. 2.J 
If a man fighting a case fights it on false s ^ 
ments and does not call necessary evidence in s JJj 
port of his statements, he cannot aftenva^s F 
any advantage for those omissions of his. ne 
be considered to be as m\u'h bound by the dec 
given in the case as he would have been il 
put forward a true case and called all^theeM 
in support of it that was available. 

Appeal against the decree of the o 
ordinate Judge, Burdwan, dated the A 
of June, 1924. 

Babu Panchanon Chaudhury^ for the hr 
pellants. , 

Babus Brojo Lai Chakravarti and 
Kximar Bose^ for the Respondents. 
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JUDGMENT. 

B. B. Ghose, J.— This is an appeal by 
defendants Nos. 1, 2 and if again,st the judg- 
inent and decree of the Subordinate JuJire 
of Burdwan, dated the 19th June, 1924. 
Phe suit was instituted by three persons 
for possession of 8-annas share of certain 
properties which originally belonged to one 
Durga Charan Baral. The plaintilTs Nos. 2 
and 3 claimed as heirs of one of the 
daughters of Durga Charan named Nis- 
tarini Dasi and plaintiff No. 1 claimed on 
the strength of purchase of the share of 
another heir named Jogesh Chandra Dhar, 
and a portion of the shares of plaintiffs 
Nos. 2 and 3. Durga Charan had two 
daughters, Nistariniand Ookul Sundari. He 
died in 1872 after having executed a Will. 
Letters of Administration with the Will 
annexed were obtained by Nistarini and 
Gokul Sundari the two daughters of Durga 
Charan, After that this property was the 
subject of various legal proceedings. Two 
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attempts were made during the lifetiiwo of 
those ladies for revocation of the Probate on 
various grounds which it is unneceseai v to 
mention now. Cokul Sundari (lied inl313 li. 
S. Nistarini died in J31G B. S. Tiie exact date 
of Nistarini’s death is not mentioned, but if, 
wassometime in November ll'U.). After the 
death of Nistarini various persons claimed 
the properties left by iier and applied for 
Letters of Administration of herestate as her 
heir, as under the Will of Durga Charan 
the heirs of Ni.starini were entitled to suc¬ 
ceed to the propeity before other persona. 
The question as to who was entitled to 
the Letters of Administration was raised 
in the proceedings in 1910 and the matter 
was decided by the Subordinate Judge on 
the lOth August, 1912. The Letters of 
Administration were issued in favour of 
the defendant No, 1 as the nearest heir 
of Nistarini. It will be necessary here to 
give the genealogy under which the plaint¬ 
iffs based their title. 


KASHI NATH DHAff 


1. Krishna Prosad 


2. Gopal Chandra 
alias Ram 
Gopal. 


3. Ramdhan 4 Daughter, 


^ (~ 
Daman. 


I 

5. Ram Prosad- 
Miisanmat Mon 
Mohini 


D. bhubaneswari 


Dwijapada Das 
defendant No. 1. 


Radhika, 

i 

Japendra. 


r 


Banvari- 

Musaminat 

Nistarini 


Gokul 


Hari-.l/j/ifflni mat 
Jajneswari. 


Jogesh (sold 
his share to 
plaintiff No. 1). 


r 


1 


Dwijendra, 
plaintiff No. 2. 


1 


Gopesh, plaintiff 
No. 3. 


r 


'1 


I 


1. Dolmadhab, 2. Nilmadhab 3. Benimadhab. 4. Nitai 

Madhab. 


Jogendra. 


Govindamnni 
alias Govinda Sundari 
{Mveammat testator's 
brother’s eon). 


5. Hari 6. Radha 
Afadhab Madhab. 
(Mjisammat 
Nistarini). 


^kubaneswari 

Madhab. 


Defendant 

/ 1 ■ 1 - 
(according to defendant No. 1), 


According to defendant No. 1 Krishba Prosad had a daughter named Bhubaneswari i • 

long, Defendant No. 1 Dwijapada Dae was the eon of the said (laughter Bhubaneswari. seven 
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The defendant No. 1 admits the genealogy 
except that he says that Bhubaneswari 
his mother was the daughter of 
Krishna Prosad and that he is the nearest 
heir of Nistarini's s(riJ/ian properties be¬ 
ing her husband’s sister’s son. His oppo¬ 
nent in the Letters of Administration 
proceedings was Gokul, whose case was 
that Dwijapada, defendant No. 1 liad 
no connection with the family. The other 
brother of Gokul who was then alive does 
not appear to have made any application 
for Letters of Administration, and it is a 
question whether he was a party _ to those 
proceedings in the Court of first instance. 
The defendant No. i has been in posses¬ 
sion of the properties since the grant of 
Letters of Administration and defendants 
Nos. 2 and 3 are purchasers of certain lands 

from defendant No. 1. 

The present suit ■was instituted on the 
3rd November, 1921. The Subordinate 
Judge has found that it was brought on 
the last date on which the suit might 
have been instituted according to the Law 
of Limitation, that is, on the very last day 
of the expiry of 12 years from the death 
of Nistarini. The plea of the plaintiffs 
is that the defendant No. 1 was really 
the sen of a daughter of Ramdhan; in 
other words Bhubaneswari his mother was 
the daughter of Ramdhan; therefore, the 
defendant No. 1 would not be the heir of 
Nistarini as regards her siridkan property, 
but the heirs at the time of her death 
would be Banwari and Gokul. The plaint¬ 
iffs Nos. 2 and 3 claim these properties by 

virtue of inheritance from Gokul and plaint¬ 
iff No 1 by purchase frotn the son of 
Banwari and also from plaintiffs Nos. 2 and 
3 The defendant No. I’s case, on the other 
hand, is that he is really the nearest heir 
of Nistarini’s stridkan and the question as 
regards the relationship is barred by the 

rule of res judicata. 

The Subordinate Judge has put the 
nuestioQ in a short way; If defendant 
No. 1 is the sister’s son of Han Madhab, 
then the plaintiffs are not entitled to suc¬ 
ceed, but if he is found to be the eon of 
a female cousin of Hari Madhab then 
the plaintiffs are entitled to succeed. 
Several issues were raised in the Court 
below Some of the issues were taken up 
first lor decision by the Subordinate Judge 
who was a different Judge from the one 
who decided the case finally. The import¬ 
ant question that he decided was the 


question of res judicata and, in his opinion* 
the question as to the relationship was not 
res judicata, because he thought that the 

decision of the Subordinate Judge of 19U 
wa^ the decision of a Court acting under 

Act V of 1831 (the Probate and Administra¬ 
tion Act) and cannot, therefore, operate as 
res judfeafa in the present suit. Thejudg- 
ment with regard to this issue was deliver¬ 
ed in April, 1923. The case then came 
on for trial on the other issues and the final 
judgment was delivered in June, 

The Subordinate Judge, who finally tried 
the case rightly considered that he was 
bound by the decision on the issue on rea 
judicata by his predecessor, and upon that 
finding he proceeded to decide the ques¬ 
tion on the evidence as regards the fact 
of the relationship of the parties to 
tarini Dasi and her husband. He came to 
the conclusion upon the evidence that the 
plaintiffs have succeeded in proving that 
Dwijapada the defendant No. 1 was not 
Nistarini's husband’s sister’s son, but he 
was the son of the daughter of Ramdhan, 
and, therefore, the plaintiffs were entitl¬ 
ed to succeed in their suit. 

The question of res judicata is of great 
importauce in this case. The first case that 
was cited on behalf of the appellants was 
that of Ramnandan Prosad v. Sheo Parson 
Singh (1). The Subordinate Judge 
judgment of April, 1923, referred to tna 
case. But he was of opinion that on ac* 
count of the judgment of the Jumcia^ 
Committee in Sheoparsan Singh 
nandan Parskad Narayan Singh w 
in that very case which was carrie 
up to the Privy Council, the 
of the learned Judges was reduced to 
m&Te obiter dictum. That suit was broug 
for a declaration that a certain perso 
was the next reversionary heir with j 
to certain properties, and it was plead 
by his opponent that the question w 
res judicata. The High Court 
such a suit was maintainable, but 
question was decided in a previous xy 
bate proceeding and was, therefore, 
judicata and dismissed the suit, 
appeal to the Privy Council their ^ 
ships held that a suit such as - 

not maintainable under the provisi 

(1) 6 Ind. Cas. 301; 11 C. L. J. 623 at p. 630. 

(2) 33 Ind. Cns. 9M: 13 I. A. 91 at PP 

C 694; 14 A. L. J. 466; 20 C. W. N. >3.% 

L. R. 397;23C.L. J. 621; ,1016) 1 M. JJ. 

M L T. 1; 3 L. W, 544; 31 M. I . J. ^ 
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of 3 . 4- of the Specific Relief Act. But 
wuQ legarii to the question of res judicata 
the pronouncement of their Lordships is 
JQTy important. They pointed out that 
the question of resjudicUa was not a rule 
of technicality but was based upon general 
principles of law which must be given 
effect to for the purpose of giving finality to 
judic al decisions. If that principle is given 
effect to there cannot be any doubt that the 
question now debated in this appeal is 
judicata by reason of the decision of the 
bubordinate Judge of the 20th August, 
19i2, in the Probate proceedings. 

It is contended, however, on behalf of 
the respondents that the Subordinate 
Judge was acting in the previous matter 
as a Courtof Special Jurisdiction, there¬ 
fore, the judgment delivered in that case 
cannot operate as res judicata in the present 
case. This argument is based upon the 
decision of this Court in Lalit Mohan Das v. 
Radha Raman Saha (3). That case certainly 
supports the contention of the respondents, 
but the authority of that case has been 
Undermined by the decisions of the Privy 
Council and particularly the decision in 
the case of Rama Chandra Rao v. Rama- 
Chandra Rao (4). Their Lordships at page 
137 of the Indian Appeals stated: “How the 
proceedings were commenced is a matter 
that is not material provided that they were 
Instituted in the manner that gave the 
Court jurisdiction, for they ended in a 
decree made by the High Court and appeal- 
able to this Board.” In the present case it 
cannot be disputed that the Probate pro¬ 
ceedings were tried in the Court of the Sub¬ 
ordinate Judge who had jurisdiction to 
decide that matter. There was an appeal 
to this Court which aflfirmed the decision of 
the Subordinate Judge, and the matter 
^ight have been carried to a higher Court 
had the conditions satisfi.ed the provisions 
of the Civil Procedure Code for its being 
carried to the Judicial Committee. The 
case reported in Lalit Mohan Das v. Radha 
Raman Saha (3) cannot now, therefore, be 
treated as an authority which we are bound 
to follow. The same may be said of an¬ 
other case on which the respondents rely, 
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lOind. CaB.43‘1; 15 0. W. N. 1021; 13 ok.J. 

L^t I- 129; 45 M. 320; 30 M. 

C. L. J. 645;16’l.W. 

84 nfm “V ^ 20 A. L. J. 681; 43 M.L. J. 78; 

84 Jjom. 963; A. I. R. 1922 P. 0. 80 (P. 0.): 

Si 


Arunmoyi Dasi v. Mohendra Nath Wadadar 
(5). In addition to the decisions of the Privy 
Council already cited the following cases 
decided by their Lord.-'iiips may also be 
referred to on the question of res judicata. 
BadarBeev. Habib Merican Noordia (fi), 
George Henry Hook v. Administrator-Gener- 
dl of Bengal (7^ Ram Kirpal v. Rup 
Kuari (8), Beni Ram v. NanhuMal {9j, 
Rameshwar Singh v. Hitendra Singh (lij) 
and the principles laid down in all these 
cases have been followed by the Full Bench 
decision of the Bombay High Court in 
Kalyanchand Lalchand v. Sitbai Dhanasa 
(11) and Maung Hmat v. Ma Htay (V^). It 
appears from all these cases that the real 
principle is that if a matter has been fought 
out in a Court having jurisdiction to decide 
that matter, the decision on that matter 
would operate as res judicata although the 
Courts might not be the same. But in the 
persent case it is very diflicult to say that 
^e Subordinate Judge was not acting as a 
Civil Court in deciding the previous case. 
Under the provisions of the Bengal, 
North-Western Provinces and Assam Civil 
Courts Act, 8. 23, sub-s. 2-(d; the District 
J udge may in certain circumstances transfer 
this class of cases to the Subordinate Judge 
and when the Subordinate Judge is in 
seisin of a case of this class he does not 
cease to be a Subordinate Judge who exer¬ 
cises his ordinary jurisdiction. In my 
opinion, therefore, the previous decision of 
the Subordinate Judge of 1912 on the ques¬ 
tion of the relationship of the defendant 
No 1 with reference to the parties to this 
suit should be held to operate as res judU 
cata^ as the issue was distinctly raised in 
the previous proceedings as to whether 

(5) 20 C. 888; 10 Ind. Dec. a) 59G 
m L^^T.^16t. 78 h. J. P. o. 161; 

(7) 60 Ind. Cas. 631; 48 I. A. 187- 19 A T t ac/*. 

40 M. L. J. 423; 29 Al. L. T 336- (1921; Al 
313; 33 0. L. J. 403; 3 U. P. L. R (P C ) 17 b,'I 
U R. 648; .5 C. W.N. 915; 14 alS;,' 

Dea (“. b) m\p. i). ^ C- J. 489; 3 lad. 

T 102; 4 Sar p G T ‘■Ri i 

Ind. Dec. (.v. e.) 138 (P. C.). ^ ^ 

(10) 81 Ind. Caa. 576; 40C. L J .l^i- r t> t fri 

938; U R. 5 A.(P. 0.) 175; 29 C°W N 413^'m'‘V r 
457; 3 Pat. L. R. ItO (P. C.) ' ^ 

L.'R? 5^^ P' 330; 16 Rom, 

^ai) 76 Ind, Cas. 194; 1 R. 255 ; a. I, r, 1923 Ranif, 
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D\vlj-rpa<ia the son of Bhubaaeswari was the , 
sistf^r's son of Nistarini’s husband. 

ft is, however, said that if it was res jneU- 
cit /, tha^ would harthesuitof plaintirTsNos. 

2 and 3. but it does not debar the plaintiff 
No. 1 who derived title from Jogesh the son 
Ol Binwari from raising the same question 
as Banwari was no party in the previous 
litigation and that is what the Subordinate 
Juige has said in his judgment. The ap¬ 
pellants, however, point out that Banwari 
w IS a party as will appear from the decree 
of the High Court to which Gokul carried 
his appeal. It is argued on behalf of the 
appH)ants that if Banwari was no party to 
me suit either as applicant or as objector 
it is difficult to imagine how he could have 
been made a party in the appeal in this 
Couri where he was described as one of the 
ohiectors. The decree of the High Court 
Will be found at page 82 of the 2nd part of 
the paper-book. The point that the re¬ 
spondents raise is that you do not find the 
name of Banwari in the decree prepared by 
the trial Court. As there is nothing to 
show how Banwari was made a party in the 

appeal this matter seems to have been left 
in some obscurity. From the order of the 
Subordinate Judge in those proceedings (at 
page 50 of the paper-book, part II) it appears 
that there were two petitioners and nine 
objectors, which number does not appear 
in the decree. But at the same time we 
find that Banwari filed two petitions in the 
Probate case, one has been printed at page 
40 in which he describes himself as the 
petitioner and his brother Gokul as the op¬ 
posite party, and there is another petition 
printed at page 42 in which the cause title 
has been given as Gokul petitioner and 
Banwari opposite party. From this it 
would appear that Banwari was the op¬ 
posite party to the petition presented by 
Gokul for Letters of Administration. If 
that is so Banwari and his heirs would be 
as much bound by the decision in the pre¬ 
vious case as the heirs of Gokul. But as¬ 
suming that Banwari was no party, it is 
quite clear that Banwari never disputed the 
relationship of defendant No. 1 to Nistarini 
as claimed by him. There is a kahuUxjat 
executed by Banwari in favour of defendant 
No. 1 which is marked Ex. A (3) in January 
1h12, z. e . during the pendency of the pro¬ 
ceedings for Letters of Administration. By 
that kahuliyat Banwari purported to take 
a lease of c#*rtain property from the de- 
Jeodant No, 1 admitting the relationship os 
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claimed by the defendant No. 1. The Sub¬ 
ordinate J udge seems to have held that 
this admission was made by Banwari for the 
purpose of defeating the claim of his 
brother Gokul because he was in dispute 

with his brother. The Subordinate Judge 

further seems to hold that the kahuliyat wM 
not a bona fide and valid transaction and 
the recital in the lease cannot 
an admission of the defendant’s right. Ihe 
kahuliyat was obtained by undue influence 
and so forth. No evidence of undue 
fiuence has been adduced in this case and 
the Subordinate Judge does not give any 
sufficient reason why this admission by 
Banwari should not be taken as againe 


him and his heir. ., 

The next thing that requires consider - 
tion in this case is whether the Subordma 
Judge is right in holding upon the evidenc 
that the plaintiffs have succeeded 
ing their title. The Subordinate Ju © 
starts his decision with regard to t 

questionby reference to the statements ma 

by one Shyama Charan Nath who broug 
suit in 1913 against defendant ^o. 
possession of these very properties, 
that suit Shyama Charan was 
because Shyama Charan stated ip 

that the maternal grandfather of deien 

No. 1 was Ramdhan Dhar that (.g 

seems to have been taken 

against the defendant No. 1. Jp ^ ^^/^inate 
cannot be any doubt that the Subor 

Judge is clearly wrong. The P^^r 
documents which the Subordinate 
has taken into consideration 
genealogical tables filed by 
and Nistarini in 1899 and in A.-onof 
different persons applied for to 

the Letters of Administration g 

the ladies. In those proceedings --or* 

ladies filed genealogical tables . ^ for 
of their petition that the to 

revocation of Probate were not ® • yudef 
come into possession of the PJ^P^’' i nearer 
the terms of Will as the ladies n 

heirs surviving. In those sister’s 

name of Dwijapada as husban 

son of Nistarini does not .^PP/^f^_ aq do* 

petition filed by those ladies of the 

profess to give an exhaustive i 
heirs of Nistarini, but what nearer 

that they gave certain ca^e* 

heirs than the petitioners m ijpjrs 

and they said that there ° nwij*' 
too. The omission of the 

pada cnoMot be decisive ^ 
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his not being related as he claims. The 
absence of his name may be explained in 
manj^ ways. It may be that the ladies 
thought that the Inisband's sister's son 
was not an heir of str/J/iau property and 
they thought it was only necessary to give 
the names of Nistarini's husband’s agnates, 
or it might possibly be due to forgetfulness 
as Dwijapada was not a member of the 
family living in the village. The Subordi* 
nate Judge also relied upon certain rent 
decrees and proceedings which do not 
appear to be at all relevant to this enquiry 
or evidence against the defendant. 

The next question is with regard to the 
oral evidence. The Subordinate Judge 
states in his judgment in more than one 
place that the decision of the Subordinate 
Judge in the Probate proceedings was 
based upon insulTicient evidence. He seems 
to have been of opinion that Gokul w’as a 
very poor man and for that reason he was 
unable to cite any number of witnesses to 
prove that he w^as the nearest heir and not 
Dwijapada. TJie Subordinate Judge also 
comments on the fact that Gokul stupidly 
pleaded in the previous proceedings that 
Dwijapada w’as a person who was not 
known to him and had no connection with 
the family, and this plea enabled Dwija¬ 
pada to establish the fact of his relation¬ 
ship with the family very easily. These 
are matters, however, which the Subordi¬ 
nate Judge ought not to have taken into 
consideration. If a man fighting a case 
fights it on false statements and does not 
call necessary evidence to support his own 
statements, he cannot afterwards gain any 
advantage for those omissions of his. He 
must be considered to be as much bound 
by the decision as he would have been if 
he put forward a true case and called all 
the evidence that v^as available. It does 
not also appear that Gokul was so very 
poor, because he fought the case up to the 
High Court. As to the oral evidence which 
has been adduced in this case the Subordi¬ 
nate Judge has relied upon the evidence of 
Mon Mohini the mother of Gokul who 
gave her evidence in the previous pro¬ 
ceedings. The Subordinate Judge says 
that the lady was a very pious lady and 
her evidence that Krishna Prosad has no 
daughter should be accepted. The Sub¬ 
ordinate Judge somehow or other explain¬ 
ed away the fact that that lady swore that 
^he did not know who Dwijapada was. 
The evidence was not believed by the Sub- 
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ordinate Judge in whose Court it was lirsf 
produced, and I am unable to believe thaf 
she was telling a true story when she said 
that she did not know who Duijapada was. 
She being a member of the family was 
expected to know the son of a daughter of 
the family, and whether Rhubaneswai i was 
the daughter of Krishna Prosad or of Ham- 

dhan there cannot be anv doubt that she 

« 

was telling a false story when she said that 
she did not know Dwijapada, and the only 
explanation of telling this false story ap¬ 
pears to be that Bhubaneswari was the 
daughter of Krishna Prosad and not of 
Ramdhan. That circumstance can only 
explain the reason why slie said that she 
did not know Dwijapada at all. The Sub¬ 
ordinate Judge next relies very strongly on 
the evidence of certain other witnesses 
who were examined before hmi or by Com¬ 
mission. The first class of witnesses is said 
to be the neighbours. Those were witness¬ 
es Nos. 9 and 10. With regard to those 
neighbours the only thing that can be said 
is that they were cited as a matter of 
emergency. Witness No. 9 Kudiram 
Samanta got summons only the day before 
he was examined that is in April 1924, 
although the case had been pending for 
nearly three years. The other witness Hem 
Chandra Sarkar also got his summons only 
6 or 8 days before he was examined. This 
does not show thattheplaintilfseverthought 
that those were necessary witnesses who 
would prove their case. Again their evi¬ 
dence also is of no value whatsoever. The 
witness No. 9 saw the lady Bhubaneswari 
many years ago and there is no reason 
whatsoever for his knowing anything 
about the genealogy of the family. The 
other witness Hem Chandra also says that 
Bhubaneswari was the daughter of Ram- 
dhan, but he says that he had no occasion 
to enquire of the relationship of Ramdhan 
with Bhubaneswari This is the class of 
witnesses who are said to be neighbours 
and who knew about the relationship. 
There is another neighbour Hara Bundari 
Dasi who proved the relationship as alleged 
by the plaintiffs but who says that she 
never had been to their house and only 
heard the story of the relationship at the 
time of taking a bath many years ago. The 
other class of witnesses who are said to be 
relations are also relied on. They are 
plaintiffs' witnesses Nos. 11 and 13. The 
relationship of witness No. 11 is rather 
flimsy, Ho says that a lady named Nit}^ 
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Shashi nas the wife of an agnatic relative 
of his. Ficm her he learnt the. name of 
the father of Bhubaneswari. This man 
does not know the name of any other 
daughter of the Dhar family except Bhuha- 
neswnri, and he does net tell on what occa¬ 
sion he learnt the name of the father of 
Bhubaneswaii. Witness No. 13 Debendra 
Krishna Chandra who is said to be a sub¬ 
stantial man heard that defendant No. 1 
was not Hari Madhab’s sister’s son from 
one Lakshimoni, who is said to be Dwija- 
pada s aunt. This man also cannot tell 
under what circumstances he came to hear 
of the relationship between Dwijapada and 
Harimadhab. He says he did not make any 
enquiry on the point; she, that is Lakshi¬ 
moni of her own accord said that Dwija¬ 
pada was not Harimadhab’s, Bhagina, that 
is sister’s son. The mere statement of the 
evidence of these witnesses shows that they 
are hardly entitled to any credence. The 
other witnesses who have been examined 
to prove the relationship are men of no 
substance whatsoever. 

It appears in this case that the real per* 
son who fights for the plaintiffs is one 
Sudhansu Bhusan Pal. It is in evidence 
that the plaintiff No, 1 is bis henavidar. 
The purchase-money which is alleged to 
have been paid by plaintiff No. 1 was not 
actually paid, but the money was to be 
spent for the purpose of this litigation. 
This case has been instituted on the last 
day of limitation as already stated. There 
is little reason for holding that it is not 
entirely a speculative litigation. If the 
witnesses .who have been examined in this 
case to prove the relationship know nothing 
about the relationship there is no reason 
why Gokul would not have called them 
when he fought out the case 12 years ago. 
The reason given for not doing so that is 
his poverty is not at all convincing. I 
have forgotten to mention two other persons 
whom the Subordinate Judge has believed, 
that is, Nistarini and another lady Joges- 
wari. This Nistarini is the mother of 
Jogesh the vendor of plaintiff No. 1 and 
Jogeswari is the widow of Hari, a deceased 
brother of Gokul. These ladies would 
naturally support the story of the plaintiffs. 
In one case if Jogesh had received any con¬ 
sideration from the plaintiff No. 1 he would 
have to refund it and Nistarini certainly 
would support the case of Jogesh in any 
circumstance. Jogeswari also says that 
by ibis litigation the children of her family 
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would succeed in getting the property. 
That may be the motive why these two 
ladies would support the case of the plaint¬ 
iffs. It is difficult, no doubt, to prove 
the genealogy of persons who have died 
more than 50 j’ears ago, and the defend¬ 
ant No. 1, therefore, probably has not been 
able to give such satisfactory evidence as 
might have been expected. But defend¬ 
ant No. 1 has been in possession of this 
property as the nearest heir of Nistarini 
for nearly 12 years. The burden on the 
plaintiffs must be very heavy to displace 
that title, and they have certainly not suc¬ 
ceeded in doing it. 

On these grounds this appeal must be 
allowed and the suit dismissed with costs 
in both Courts. 

Panton, J. —I agree. 

z. K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Fifctsx OivjL Appeal No. 44 of 1^24. 

January 5, 1927. 

Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
BALBHADAR SINGH and othbrs- 
Defendants—Appellants 
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UDAI NARAIN SINGH and others- 

Plaintiffs and another— Defendant- 

Respondents. 

Hindu Law—SettUmznt—Estate granted to 
Life-estate or widow's estatc — Conatruction — rou- 
alienate for necessity. 

The sole surviving member of a Hindu fatniiy 
had to provide for a brother’s widow, a 
son, and the widows of two predeceased 
a settlement of liis properties during his b ® 
made a grant of a share in some villages 
daughter’s son and brother's widow and ju 

shares in all other villages to his sons wive 
the following terms: “The rest of the share 
the house 1 have given to my sons* wives o 
condition that the said widows should remain 
session of the properties given to them ana 
maintain themselves with the profits ^ * 'njaifl 

My sons' wives and my brother's wife shoulu 
in possession of their shares, which I have » 

them, for their whole life. On -ghare 

one of the sons’ wives the other shall get ^ 
also. In short, so long as the three Husam 
or any of them is, alive none of my reve 
shall have a claim to their shares:” ^ • 

Held, that the grant to the sons' aettlA^ 

grant of a life-estate with remainder to th® 
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Iliid his h^ira and not of a wido'.v's estate; aa rec.-jg- 
ftized by Hindu Law. [p. 517, ol. 2; r. 518, col. 1.] 

One of the necessary incidents of a Hindu widow’s 
estate is the power to transfer the properties abso¬ 
lutely in case of legal necessity, [p. 517, col 2.] 

First appeal from the decree of the Sub¬ 
ordinate JiidEce of Basti, dated the 22ad of 
December. 1923. 

Dr 5. iV, Sen and Mr, Kumuda Prasad, 
for the Appellants. 

Messrs. Hazari Lai Kapur^ S. K* Dar and 
N. Upadhiya, for the Respondents. 

JUDGMENT.— This is a defendants* 
appeal arising out of a suit for recovery of 
possession of certain properties. The 
plaintiffs are the sons and grandson of one 
Nakchhed Singh and claimed to have in¬ 
herited these properties through Nakchhed 
Singh by virtue of a deed of settlement 
dated the 5th of December, 1888, executed 
by Gopal Singh. It appears that in that 
year Gopal Singh was the sole surviving 
male member of his family and had depend¬ 
ent on him his deceased brother s widow 
Musammat Rahsa, a daughter’s son Nak¬ 
chhed Singh, and the widows of two pre¬ 
deceased sons of his own. He wanted to 
make provision in his lifetime for these 
people and executed the deed in question 
under which he made grants of various 
items of property to these people in 
succession. The plaintiffs’ interpretation 
of this document is that the grants made 
to the three ladies were grants to them, for 
their lifetime and the remainder belonged 
to Gopal Singh which was inherited on his 
death by his daughter’s son Nakchhed 
Singh from whom it has devolved on the 
present plaintiffs. On the other 
defendants contended, that the deed had the 
effect of creating Hindu female s estates in 
favour of these ladies and that no undispos¬ 
ed of interest remained with Gopal so 

that when the last of these ladies died and 
Gopal Singh also was dead the estate 
devolved not on Gopal Singh s daughter s 
Bon Nakchhed Singh but on his collaterals 
whom the defendants represented. 

A translation of the deed of settlement is 
fully set forth in the judgment of the Court 
below and it is not necessary to repeat it. 
Briefly speaking, Gopal Singh made a grant 
of a share in one village to Nakchhed 
Singh and shares in two other villages to 
his deceased brother’s widow. He then 
granted the shares in all the other villages 
together with a house to his sons’ wives in 
the following words:— 

^Tbe reet of the ebaree and the bouse I 
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have given t:; my .sons' wives on 
condition that the said widows should 
remain in possession of the properties given 
to them and should maintain themselves 
with the profit thereof. None of my heirs 
or reversioners shall, in my lifetime or after 
my death, have any right to the property 
which 1 have given to my daughter’s son. 
My sons’ wives and my younger brother’s 
wife should remain in possession of their 
shares which I have given them for their 
whole life. After the death of my youngei 
brother’s wife her share also shall go to my 
both the sons’ wives; and on the death of 
one of the sons’ wives the other shall gat 
her share also. In short, so long as the 
three Miisammatuare^ov anyof them is, alive, 
none of ray reversioners shall have a claim 
to their shares.” 

After this he provided that when all the 
three ladies were dead the house, grove and 
a plot in village Mandra Par should pass to 
his daughter’s son Nakchhed Singh and 
neither he nor his heirs would have aright 
or claim to it. 

The question before us is whether the 
grant to the widows of his sons was a 
grant of a life-estate only with remainder 
to Gopal Singh or whether it amounted to 
a creation of a Hindu female’s estate as 
recognized by the Hindu Law. 

For the purposes of this appeal we may 
assume in favour of the appellants that a 
Hindu widow’s estate can be created by a 
grant. This has been held to be so by the 
Madras High Court in Meda Vengamma v. 
Mitta Chelamiah (1) which we may assume 
to be correct without actually deciding it. 
The burden, however, lies upon the defend¬ 
ants to satisfy the Court that it was the 
intention of Gopal Singh to create a Hindu 
widow’s estate with all its necessary inci¬ 
dents. One of the necessary incidents of a 
Hindu widow's estate is to give to the 
female power to transfer the property 
absolutely in case of legal necessity. The 
whole intention of Gopal Singh appears 
to have been to make sure that the property 
would remain in the possession of his 
relations for their maintenance and should 
pass on from one female to anolher in 
succession There is no power given to any 
of the females to dispose of the property 
in case of legal necessity. Indeed if they 
had been given such power very little 

(1) 15 Ind. Caa. 17; 36 M. 484; 12 M. L. T- 263; 23 

h. J. 168. 
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^vould hare been left for being inherited 
by the surviving ladies. 

The next point is that in the case of a 
Hindu widow's estate succession to the 
estate after the death of the female goes to 
the collaterals of the deceased husband 
of the lady. There is nothing to show in 
the deed that Gopal Singh intended that 
succession should open to the heirs of the 
husband of the various ladies. On the 
other hand that would be inconsistent with 
the right of survivorship given to them 
incase oftheir respective deaths. 

It is strongly contended on behalf of 
the appellants that Gopal Singh did not 
reserve in himself any special right or 
interest in these properties in express 
terms. But if the interest created by him 
amounted to no more than a life-interest 
then the remainder remained undisposed of 
and must be deemed to have remained vested 
in him, as it cannot remain in abej’ance 

The strongest point in favour of the view 
of the Court below appears to be that the 
grant of_ the entire property to the sons' 
widow.s IS contained in one operative 
portion of the deed which we have quoted 
above. It is natural to suppose that the 
intention of Gopal Singh was to create an 
estate of the same character in respect of 
all the property covered by that disposing 
clause. Later on, he made a special condf- 

tion that out of these properties three 
Items would devolve on Nakchhed Singh 
after the death of all the three widows 

iih regard to these three items it cannot 
be disputed that only limited life-estates 
could have been created in favour of the 
ladies with a vested remainder in Nak¬ 
chhed Singh, which neither Gopal Singh 
nor his legal heirs could claim. It is 
theiefore, clear that out of the properties 
covered by the disposing clause three items 
were, undoubtedly, given away as life in¬ 
terests to the ladies. There is, therefore 
an iipesistible presumption that the 
remainder of the property which was 

governed by the same clause had the same 
character. 

We may mention that the document was 
not of the nature of a bequest in which 
case the testator would have contemplated 
a state of things after his death. It was 
really a transfer infer viro^with a possibility 
of Gopal Singh himself getting back the 
property after the termination of the life- 
estates of the three females. There is 
therefore, no reason to suppose that he 
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intended that he and his own heirs should 
not be entitled to the estate as soon as the 
life-estates of these ladies terminated. 

Having regard to these circumstances we 
are of opinion that the view taken by the 
Court below as regards the iuterpretalion of 
this document was correct. 

We dismiss the appeal with costs. 

A. N. A. Appeal dismissed, 


CALCUTTA HIGH COURT. 

CiviL Rule No. G35 c-f 19:ti. 
December 21, 1926. 

Present: —Mr. Justice Mukerji and 
Mr. Justice Graham. 

SARAT CHANDRA HALDAR- 

Applican't—Petitioner 

versuii 

MITRA MUKERJEE AKD Co,AND 
ANOTHER—Decree-Holdkp.s—Oppositk 

Parties, 

Cupl Procedure Code (Act V of s. 1510 .IX 

—Inherent pon'ers, nature of—Jurhdiction vndera 151 
fiat cxtraoriUnn rt/ but 'rcsiduoru '— Extraordiiuinj 
ciicumstancps whether neccs^unrii fiw invokinf} inherevt 

*'Pr^^cohlc to execution proceedivos. 

Order IX of the Civil Procedure Code is not anph' 
cable to cases where execution procredings have hern 
di^issed for default, [p. 519. coj 1.1 

, which a Court po.sscsses under .«». E*’! 

t^he Civil Prr'cedure Code cannot iustly be snid to 
be of an ‘extraordinary’ nature. The power is ii^* 
herent in every Court and if there arc proper rrater’els 
it has got to be exercised ex dchito iusiitio’. The 
provision in s. 151 has been made for the purroee of 
allowing a Court to do substantial justice for the 
.yJministration of which alone the Court e.xist's and 

aliout which the ('o^Ie is silent. (ihid\ 

A Court is not. therefore, justified in refusir'ff to 
exercise its powers under s 151, Civil Prccedore 
Code, on the pround that there are no extra'rdiDflry 
circumstances justifying the exercise of such power, 
[p. 19 col. 2 I 

Rule against an order of the Miirsif First 
Court, Diamond Harbour. 24 Pargannaa. 

dated the 30th April, lt-26, in Miscellaneous 

Judicial Case No. 3.35 of 1925 

Babu Hira Lai Chakravarti, for tie 
Petitioner. 

Mr Cuvada Charan Sen and Babu Kali 

Kinkav Chakravarti, for the Opposite FftT* 

ties. 

JUDGMENT. 

Mukerji, J, —As regards the main con¬ 
tention of the petitioner which is to th® 
effect that O. IX, r. 9 applies to the case 
of dismissal of execution proceedings fat 
default, we are completely in sgreemen 
with the view which the learned Munsif 
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hag taken. In an excellent judgment the 
learned Munsif has dealt with this question 
of law and has arrived at a conclusion 
which is to the effect that O. IX is not 
applicable to cases where execution pro¬ 
ceedings have been dismissed for default. 
He has also taken the correct view of the 
applicability of s. 151 of the Code of Civil 
Procedure. He, however, proceeds to ob¬ 
serve, when considering the question as to 
whether, in the present case, he should 
exercise his powers under that section or 
not, that he has considered the allegations 
made in applicant’s petition and has exa¬ 
mined the records of the case and that he 
has come to the conclusion that the facts 
of the case are not such that he should 
exercise the ‘extraordinary power’ which 
the Court possesses under s. 151 of the 
Code. I am somewhat doubtful as to the 
cerrectness of the view which the learned 
Munsif has taken, as regards the nature of 
the power which a Court possesses under 
8. 151 and I am not at all sure that that 
power cau justly be said to be of an ‘ex¬ 
traordinary’ nature. If the learned Munsif 
Was of opinion that the power is of an 
extraordinary nature, then, naturally, he 
would, before exercising that power, look 
for the presence of extraordinary circum¬ 
stances which would justify its exercise; 
and that is really what he seems to have 
done. The power is inherent in every 
Court and it there are proper materials it 
hasgitto bs exercised ex debito ju^titicB. 
It has been repeatedly laid down that the 
provision in s. 151 has been made for the 
purpose oE allowing a Court to do that sub¬ 
stantial justice for the administration of 
which alone the Court exists, and in matters 
about which the Code is silent. Of course, 
the power cannot be exercised to do some¬ 
thing which is prohibited by the Code or 
is repugnant either to the letter or the 
spirit of the Code. In the present case the 
learned Munsif took the view that the 
power was an extraordinary one, and that 
because he could not find any circum¬ 
stance on an examination of the record of 
the case nor any, allegation in the appli¬ 
cant’s petition which would justify the 
exercise of that power he has refused to 
give relief to the applicant. An examina¬ 
tion of the record, however, discloses very 
little that is relevant, and as regards the 
f allegations in the applicant’s petition there 
t has been no enquiry as to their truth or 
f Otherwise. I am of opinion that once it is 
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conceded that, the Court may proceed 
s. 151, the Court must, in order to arrive 
at a conclusion whether relief should or 
should not be granted, inquire into the 
allegations unless the Court is of opiniotr 
that the allegations even, if true, would not 
justify the Court’s interference. 1 have 
examined the contents of the petition that 
was hied on behalf of the petitioner in the 
present case and I am of opinion that those 
allegations, if true, would certainhv form 
a ground for the exercise of the Court’s 
power under s. 151. It appears also that 
four witnesses were present on behalf of 
the petitioner on the 20th of April, 1926, 
the day on which the matter was heard 
by the learned Munsif, but those witnesse.s 
were not examined. I am ^of opinion that 
the allegations contained in that petition 
should be properly inquired into and that 
on the conclusions at which the Court will 
arrive as to the truth or otherwise of those 
allegations will depend the determination 
of the question whether it will exercise the 
inherent power which the law provides for. 
In my judgment, therefore, the order pass¬ 
ed by the Munsif as complained of in this 
Rule should be set aside and the case sent 
back to his Court so that a proper inquiry 
may be made with regard to the allegations 
contained in the petitioner's petition to 
which I have referred and then after hear¬ 
ing the parties the case will be dealt with 
and disposed of in accordance with law. 

The Rule should thus be made absolute. 
We make no order as to costs. 

Graham, J.—I agree and have only a 
few words to add. The exercise of the 
Court's jurisdiction under s. 151 of the 
Code of Civil Procedure is purely a matter 
of discretion, and speaking for myself I 
should not ordinarily be in favour of in¬ 
terfering with the exercise of that di'-cre- 
tion unless a strong case has been made 
out. When, however, it has once been re¬ 
cognized, as it has been in tlie Court below, 
that the case is one for the exercise of the 
residuary powers of the Court under that 
section, I think that the learned Munsif 
should have inquired into the allegations 
which were made on behalf of the petitioner, 
and should have examined the witnesses 
who were present in Court. 

I accordingly concur in the order which 
my learned brother has made. 

A N. A. f(ule made absolute, 
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ALLAHABAD HIGH COURT. 

tiX’OND Civil Appeal Xo. 1216 of 1924. 

January 25, 1927. 

. Mr. Justice IqI al Ahmad 
Musawmat DlilRAJI anlotheks 

— Defendants—Appellants 

verms 

Musammat CHANDRA KALI— Plaintiff— 

Respondent. 

Agra Tenancy Act (II of mi), g. WO (1) fa)— 
Ejectment snit-Question of tUle-Order of Revenue 

tonit to f.ie cud suit—Omisswn to implead all plaint’ 
ifjs as fo cii il suit, effect of. 

The mere fact of the iuBtitution of a declaratory 
suit in llie Civil Court is not a comjiliance ivith tlie 
direction of tlie Revenue Court undf r s. ]<I9 H) ta) of 
the Agra Tenancy Act. unless all the plaintiffs to the 
e.tectn^ent suit^arc made defendants in the civil suit. 

Second appeal from the decree of the Dis¬ 
trict Judge of Gorakhpur, dated the 2nd 
of April, 1924. 

Dr. ili. L. Agarwala, for the Appellants 
Mr. K. Cerwa,'for the Respondent. 
JUDGMENT. 9 his is a defendants’ 
appeal and arises out of a suit for ejectment 

filed in the Revenue Court under s 5h(a)of 
the Tenancy Act by three plaintiffs, Kath 
Prasad, Lalta Prasad and the latter’s wife 
Musammat Chandra Kali. The defence to 
the suit was that the defendants were in 

possession of the plots in (dispute not as a 

tenant but as a proprietor. In view of the 
defendants’ plea that they were not tenants 
of the plaintiffs but had a proprietary right 

in theland, theRevenueCourtin accordance 
with the provisions of s. 199 G) (a) of the 
Tenancy Act required the defendants to 
institute a suit in the Civil Court for the 

determination of the question of title raised 
by them. 

The defendants did, in pursuance of the 
order of the Revenue Court, file a suit in the 
Civil Court within the time allowed by the 
Revenue Court, but they arrayed as defend¬ 
ants to the suit only two out of the three 
plaintiffs, viz., Nath Prasad and Lalta 
Prasad and omitted to implead Musammat 
Chandra Kali as a defendant to the suit. It 
appears that Musammat Chandra Kali 
actually applied to the Civil Court to he 
made a parly to thesuit, butherapplication 
was rejected.^ The suit filed by the defend¬ 
ants in the Civil Court was decreed. 

When after the decision of the civil suit 
the Revenue Court proceeded to decide the 
ejectment suit, Musammat Chandra Kali one 
of the plaintiffs maintained that the defftd- 
ants had not complied with the orderef the 
RevenueCourt inesmuch &s,tl:at though the 
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defendants had instituted a suit in the Civil 
C ourt for the declaration of their proprietary 
tiile, they bad omitted to implead her in 
that suit, and as such the Revenue Court was 
hound in view of the provisions of s. 199 (2) 
of the Tenancy Act (Act II of ICOl) lo 
decide that question of title against th© 

contention of Mvsamndt 
Chandra Kali did not find favour with th© 
learned Assistant Collector, and he 
that the defendants had complied with fcia 

such he was bound to decide 
the ejectment case in accordance with th© 
decision of the Civil Court, On th(fe 
grounds the learned Assistant Collector 
dismissed the plaintiffs’ suit. On appeal by 
the plaintiffs the lower Appellate Court has 
reveled the decree of the learned Assist- 
fipt Collector and has decreed the suit ioT 

ejectrnent. The lower Appellate Court has 
held that the omission of the defendants to 

the ejectment suit to implead all the plaint¬ 
iffs of that suit as defendants in the civil 
suit constituted non-compliance with ih© 
order of the Revenue Court passed undfr* 
8. 199(1) (a) of the Tenancy Act. In loy 
judgment, the lower Appellate Court waa 
perfectly right in coming to this ccnclu- 
thesuit contemplated by s. 199[^) 
r Tenancy Act is a suit filed by tb© 
aejendant to an ejectment suit against all 
the plaintiffs of such a suit. If the defend' 
ant omits to implead some of the plaintin© 
to an ejectment suit, he does not comply 

with the order of the Revenue Court. The 

issue as to proprietary title of the plots jn 
dispute in an ejectment suit is an isen© 
between all the parties to that suit, and 
unless all the parties fo that ^nit ar^ 
actually parties to the civil suit that isfij€<l 
inpursuanceof the direction of the Revenn© 
^^pr't, there cannot be a complete and fin© 
adjudication of that issue of proprietary 

title. The mere fact of the institution or © 

declaratory suit in the Civil Court cannot 
be a compliance with the direction of tn 

Revenue Court under s. 199 (1) (o) T® 

l enancy Act, unless all the plaintiffs to tn 
ejectment suit are made defendants m tn 

civil suit. 

Then it is argued by Dr. Agarwala that 
the question of proprietary title 
been determined by the Civil Court in 

favour of the defendants-appellants, , 

was no decision of the Revenue Court on 
question of proprietary title and as eucn 
appeal lay to the District Judge sgarns 
the decree of the learned Assistant Con ^ 
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tor. I am unable to agree with this conten¬ 
tion. As Musammat Chandra Kali was not 

a party to the civil suit she did urge in the 
trial Court that the plea of proprietary title 
raised by the defendants must be decided 
against them, and as such a question of pro¬ 
prietary title was clearly in issue in the 
Court of first instance and that question was 
also in issue in the lower Appellate Court. 
Therefore an appeal lay to the lower Appel¬ 
late Court in accordance with the provi¬ 
sions of s. 177 (c) of the Tenancy Act. 

For the reasons given above, I dismiss 
the appeal with costs. 

A. N. A, Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2300 

OF 1924, 

November 17, 1926. 

Present.'—Mr. Justice Cammiade. 
OHANDI OHARAN ROY and others— 
Defendants —A ppellants 

versus 

SIRAJ MIA— PLAiNTiFF—R espondent. 

Mortgage — Redemption — Co-owner, whether can re- 
detm—Other co-owners, whether necessary parties — 
Tender — Usufruct, account of. 

A person who owns a fractional interest in the 
equity of redemption is entitled to redeem the whole 
mortgage, [p. 522, col. 1.) 

In a suit for redemption by a person who owns 
only a fractional interest in the equity of redemp¬ 
tion it is not necessary to join the other owners of 
the equity of redemption as parties to the suit. 

In such a suit, however, if the Court directs an 
account to be taken of the usufruct of the mortgaged 
property enjoyed by the mortgagee after the date 
of the tender of the mortgage-money by the plaint¬ 
iff, the plaintiff should be given credit only for so 
much of the usufruct as relates to his share of the 
mortgaged property, [p. 522, cols. 1 & 2.J 

Appeal against the decree of the Subordi- 
nale Judge, First Court, Sylhet, dated the 
17th of July, 1924, reversing that of the 
Munsif, Fourth Court at Habigunge, dated 
the 19th of December, 1923. 

Mr. Gopal Chandra Das and Babu Sat- 
yendra KishoreGhose, for the Appellants. 

Mr, Gunada Chandra Sen and Babu 
Bhuban Mohan Sahay for the Respondent. 

JUDGMENT. —This is an appeal by 
the mortgagees-defendants in a suit for 
redemption of the mortgage. At the trial 
the defendants had alleged that there had 
been a pale to them and not a mortgage 
put that coDtentioa of theirs has beep 


given up. The suit was dismissed in the 
first Court, which found that there had 
been a sale. The Court of Appeal found 
that the transaction was a usufructuary 
mortgage the principal amount borrowed 
being Rs. 25 and the intention being that 
the usufruct of the land should be enjoyed 
m heu of interest. That Court further 
found that the plaintiff had tendered the 
amount of the mortgage-debt to the de- 
* fendant in Pous 1329, and that tender had 
been refused by the defendants. It accord ■ 
ingly gave a decree for redemption of 
the mortgage on deposit of Rg. 25 by the 
plaintiff within two months of the date of 
the decree and ordered that an account 
be taken of the usufruct enjoyed by the 
defendants from the date of the tender up 

to the date of recovery of possession by the 
plaintiff. ■' 

In appeal before me various objections 
have been taken to the decree of the Sub¬ 
ordinate Judge. The first is that only one of 
the mortgagors has appealed and, therefore 
It IS contended that, he is only entitled to 
redeem his share of the mortgaged pro- 
perty. The second objection taken to the 

decree is that the appeal should have fail- 

ed because the other mortgagors were not 
brought on the record either as co appel- 
lints or as respondents and lastly an ob¬ 
jection has been taken to the order for 
taking accounts on the ground that the 
person who was the appellant before the 
Subordinate Judge was not entitled to the 

whole of the usufruct derived from the 
property. 

The first objection is supported by the 
case of Nau.-abAeimnt AH Khan v. Joxvahir 
Singh ,1) That decision does not help 
the appellants. In that case the morteaeee 
had acquired a fractional interest in the 
equity of redemption and what their Lord 
ships of the Privy Council held was that 
the mortgagee could not be compelled to 
permit redemption of the portion acquired 
by him. A case decided in this Court 
namely, Girish Chunder Dey v. Jura-mnni 
De {2) has also been cited In thit case 
the ru ing in Nawab Azimut Ali khan's 
case (1) was construed as prohibiting a 
joint mortgagor from claiming to redeem 
an entire mortgage. That ruling, howeve^ 
hag been dissented 'rom in two subseaurnt 
rulings of this Curt, namely, Baikantha 

(2) 5 C. \V. N. 91 
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Xatii Dey v. Muhesh Chandra Dey (3) 3.i:\dPro- 
tap Chandra Dhar v. Peary Mohitn Dhar (4) 
wnere it is pointed out that in Azimat Ali 
Khan's case (L) the mortgagee had acquired 
an interest in the equity of redemption and 
it was only in respect of that interest that 
the mortgagors’ prayer for redemption 
would be refused. In a subsequent Privy 
Council decision Korender Narain Singh 
V. Dii'arha Lai Munder (5) it has also been 
ruled that a person who has a fractional 
interest in the equity of redemption is 
entitled to redeem the whole mortgage. 
So the first objection fails. 

The second objection is based on the 
ruling in Ragho Salvi v. Balkrishna iSafca- 
ram ( 6 , 1 . In that case the mortgagee had per¬ 
mitted the mortgagors to redeem the mort¬ 
gage according to their respective interest 
in the equity of redemption, and, after 
several such partial redemptions, one of 
the mortgagors claimed to redeem the re¬ 
maining portion of the mortgage. In those 
circumstances it was ruled that, if that 
mortgagor wished to redeem the whole of 
the remaining portion of the mortgage, it 
was necessary for him to bring all the 
persons interested in that portion on the 
record or otherwise he only be entitled to 
redeem his particular interest. That case, 
therefore, does not assist the appellants. 

I fail to see why the appellant should 
raise this objection about non-joinder of 
the other mortgaa'ora in the appeal before 
the Subordinate Judge. His interest pre¬ 
sumably is to recover the money lent by 
him; and, as long as he recovers that, it 
is immaterial to him what happens to the 
property. If the other mortgagors have 
any grievance against the person who has 
obtained the decree for redemption it 
would be for them to seek their proper 
remedy. 

The third objection, however, is a good 
one. The respondent before this Court is 
only entitled to a fractional share of the 
mortgaged property and, therefore, he 
would only be entitled to a fraction of the 
usufruct. Accordingly when a decree is 
made, for the amount which will be payable 
to him on account of the usufruct enjoyed 
by the plaintiffs subsequent to the date 

(3) 44 Ind. Cas. 77; 22 C. W. N. 128. 

(4) 48 Ind. Cas. 661); 22 C. W. N. 800. 

(5) 5 I. A. 18 at p. 27; 3 C. 397; 1 C. L. R. 369; 3 
Suth. P. C. J. 480; 3 Sar. P. C. J. 771; 2 Ind. Jur. 
117; 1 Ind. Dec. (n. s.) 839 (P. C.). 

t (6) 9 b. 128; 5 Ind. Dec. (n. s.) 85. 


of the tender, he should be given credit 
only for so much of the usufruct as fell 
to his share. 

The appeal is allowed to this extent, the 
decree of the Subordinate Judge will be 
modified in the manner above mentioned 
and it is affirmed as regards the rest Par¬ 
ties should have their costs in all Courts 
in proportion to their success. 

z. ic. Appeal allowed^ 


MADRAS HIGH COURT. 

Civjl Miscellanuods Skcond Appeal 

No. 94 OF ly2?4 

AND 

Civil Revision Petition No. 803 of 1924. 

September 29, 1926. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

MUTHUKUMARASAMIA PILLAI- 

Pei iTioNER—A ppellant 

'Vd^SZLS 

MUTHUSAMI THE VAN— Respondent. 
Civil Procedure Code [Act V of 1008), A’A/, ^ 

Pi. ^2~Limitation Act {IX of 1908), Sch. /, Art. m 
—Execution of decree—Sale of property not belong¬ 
ing to judgment-debtor—Purchase by decree-holder 
Application to cancel sale and issue fresh execution 

of decree—Limitation. 

Under s. 51 (6; of the Civil Procedure Code ao 
e.xecution Court has authority and jurisdiction to 
attach and sell in execution any property ^ 
the decree-holder puts forward as the 
of his judgment-debtor for attachment and sale- iP- 
523. col. 2.J 

A Court sale carries no guarantee that 
sold is the property of the judgment-debtor and 

auction-purchaser takes the risk, and bears 
if it is subsequently disnovered that the 
not the property of the judgment-debtor. 1^® , 
an auction-sale of property which subsequently tu 
out not to belong to the judgment-debtor canno 

said 10 be void, [ibid.] 

Where in such a case the decree-holder 
the auction-purchaser and the decree is 
the proceeds of the sale and the decree-hoMer 
sequently discovers that the judgment-debtor 
not the owner of the property and makes an ®PP.j-jj 
tioa for cancellation of the sale 
of the decree, the application falls within 1^^® P^ 

of r. 9lof O. XXI of the Civil Procedure Code » 

cannot be entertained if it is made more than / 
days after the sale. [p. 524, cols. 1 & 2.] 

Appeal against the order of the 
of the Second Additional Subordi 

Judge, Tinnevelly, dated the 
vember, ly23, and made in A. S.iNo 
1923 (A. S. No. 318 of 1923 on the ^ 

District Court, Tinnevelly), P nLtrict 
against that of the Court of the DW 
Muasif, Tenkaei, dated the I4th Februar/. 
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1923 and made in E. P. No. 536 of 1922 (in S. 
C. S. No. 619 of 1915 on the file of the Court 
of tne Subordinate Judj^e, Tinnevelly). 

Petition, under s 115 of Act V of 190S and 
8 . 10/ of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the Second Additional Sub¬ 
ordinate Judge, Tinnevelly, dated the 8th 
of November, 1923, and made in A. S. 
No. 52 of 1923 (A. S. No. 318 of 1923 on the 
file of the District Court, Tinnevelly), pre¬ 
ferred against that of the Court of the 
District Munsif, Tenkasi, dated the 14th 
February, 1923 and made in E P. No. 536 of 
1922(,in S. C. S. No. bl9of 191.5 on the file 
of the Court of the Subordinate Judge, 
Tinnevelly. 

Mr. P. N. Marthandam PilLai^ for the 
Appellant. 

Mr. R. Krishnaswami Iyengarj for the 
Respondent. 

JUDGMENT,— This Civil Miscel¬ 
laneous Second Appeal is against the order 
of the lower Appellate Court declining to 
grant an execution application of the ap- 
pellantunder the following circumstances:— 

The appellant obtainei a decree against 
one Muihusami Thevan In execution of 
that decree he attached certain property, 
brought it to sale and purchased it in 
Court-auction himself on 6th October, 1922. 
He was under the bona fide impression 
that the property belonged to his judg¬ 
ment-debtor, whereas it has now turned 
out that it really belonged to a dayadi of 
t-he judgment-debtor of the same name. 
When the Court sale was confirmed, satis¬ 
faction of the decree was recorded on 
8 th November, 1922. Appellant, having 
discovered his mistake on 18th December, 
1922, applied to the executing Court to 
have the sale and the proceedings of the 
Court in satisfaction set aside, and applied 
for further execution by way of attachment 
and sale of the real properly of the judg¬ 
ment-debtor. Both the lower Courts have 
held that the application is out of time. 
Iioldiag that the appellant cannot succeed 
unless he has the sale set aside under O 
XXl, r. 91, Civil Procedure Code, the 
limitation for which application is 30 days 
from the date of sale under Art. 166 of 
the Limitation Act. 

The appellant’s main contention is that 
the execution sale being ex hypothesi a 
sale of property which was not the judg- 
ment-deljtor’s property, is void and without 
jurisdiction, and, therefore, it is not neces¬ 


sary for him to set it aside at all. If thiti 
view is negatived, then he falls back on 
the argument that, as his present applica¬ 
tion is an ordinary execution application, 
the time limit for which is three years, it 
is not governed by the thirty days’ limita¬ 
tion prescribed for the application under 
0. XXr, r. 91. Civil Procedure Code. 

As to the first contention, we are clear 
that the sale is not a void one. The argu¬ 
ment put forward is that the Court has no 
jurisdiction to sell in execution any pro¬ 
perty which is not the property of the 
judgment-debtor and s. 60, Civil Pro¬ 
cedure Code, is called in aid. We do 
not think that is the proper section which 
gives the Court power to attach and sell 
property in execution of a decree. That 
is merely a section which distinguishes 
which species of a judgment-debtor’s pro¬ 
perty may be sold in execution of a decree. 
The more proper section is s. 51 (b), which 
is general in its terms and empowers the 
Court on the application of the decree- 
holder, to attach and sell in execution any 
property. This section, of course, has to be 
interpreted with some common sense and 
does not mean that the Court is empowered 
to attach and sell property which it and all 
the parties know before the attachment to 
be not the property of the judgment-debtor, 
'rhe common sense interpretation is that the 
Court has authority and jurisdiction to 
atlHch and sell in execution any property 
which the decree-holder puts forward as 
the property of his judgment-debtor, for 
attachment and sale. If the contention of 
the appellant were accepted, it would mean 
that a Court in selling property in execu¬ 
tion gives a guarantee that the property 
sold is the property of the judgment-debtor, 
which is opposed to one of the fundamental 
principles of Court sale. It has been in¬ 
variably laid down in this country and else¬ 
where that a Court sale carries no guarantee 
that the property is the property of the 
judgment-debtor, and that the auction-pur¬ 
chaser takes the risk and bears the loss if 
it is subsequently discovered not to be the 
property of the judgment-debtor. There 
i^, therefore, no warrant for the proposition 
that a sale by the Court of property which 
aub-equently turns out not to belong to the 
judgment-debtor is void, and, in this view, 
it makes no difference that the auction-pur¬ 
chaser ia the decree holder. The principle 
o( caveat will apply to the decree- 

holder auction-purchaser equally as to any 
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other auction-purchaser. The appellant cite^ 
a ruling in Radha Kishiin Lai v. Kashi Lai (1) 
for the proposition that a decree-holder is 
in a more favourable position than a stranger 
auction-purchaser. But, if the decree is 
satisfied, the decree-holder is no longer in 
the position of a decree-holder, his status 
has altered into that of auction-purchaser. 
Suppose, for example, that he had to 
pay more for the property than the decree 
amount. He is not the decree-holder in 
respect of that sum and in the matter of any 
claim to refund of that amount on the sale 
being set aside, he is only in the position 
of an auction-purchaser and could not under 
the present law recover it unless he had 
applied within thirty days of the sale. We 
are not able to accept the distinction drawn 
in Radha Kishun Lai v. Kashi Lai (1). 
In fact, it is one of the decree-holder’s 
duties to see that the property sold was 
the property of his judgment-debtor, and 
if he makes a mistake he must take the 
consequence. The law does not permit 
him to treat his sale as a void sale and 
ignore it and put in a further execution 
application as if it had never taken place. 
It cannot be reasonably contended that 
the question whether a Court has jurisdic¬ 
tion or not to sell the property rests on the 
problematic decision of a problematic 
claim, and that a Court which allows a 
claim to property sold thereby declares its 
own lack of jurisdiction in the proceedings 
of attachment and sale which led up to 
the claim proceeding. The logical result 
of that, would be that the Court had no 
jurisdiction to decide the claim and, there¬ 
fore, no jurisdiction to decide that it had no 
jurisdiction, a topsy-turvy result. 

It follows then that, before appellant can 
again apply to execute the decree, which 
has been recorded as satisfied by the pre¬ 
vious Court sale, he must have the sale 
set aside, the ground for the application 
being naturally that his judgment-debtor 
had no saleable interest in the property 
sold. To such an application 0. XXI, 
r. 91 in terms applies and it must be 
put in within thirty days of the sale. 
Admittedly, appellant’s application was 
not put in within that time. He says, 
however, that because bis main relief 
sought for is further execution, he is entitl¬ 
ed to a larger period of limitation for such 


a farther execution application, and puW 
forward the analogy of a suit for posses- 
sion by a person who cannot get posses¬ 
sion unless he sets aside an adoption, la 
which case it has been held by the Privy 
Council that the limitation for the suit is 
not the lesser period for the suit for a 
declarator}’decree that the adoption is in¬ 
valid but the larger period of twelve years-;- 
Thakur Tirhlmwan Bahadur Singh ^ 
Rameshar Bakhsh (2) and Valaga Mangav^^ 

ma V. Bandlamudi Verayya (3). 

We can see no analogy between that case 
and the present. In the present case've are 
concerned with the processual law whicn 
obviously prohibits execution being taken 
out for a satisfied decree unless the proceed¬ 
ings which resulted in the record of satis¬ 
faction are set aside, and the same law says 
that such proceedings can only be set aside 

by an application within thirty 

sale. Appellant cannot get round tni 

limitation period by merely putting in 
fresh execution application. The ^ 
purpose of Art. 16t) will be defeated if ep® 
a contention is upheld. When no apphc 
tion has been put in within the 
in r. 91, the sale is confirmed and o 
comes absolute under r, 92, and no ^ , 
can disturb it on the grounds mentione 

ID r. 91. . 

The appellant relies strongly on ® A 

in a decision of the Privy Council in J 
Thakur Barmha v. Jiban Ram 
In that case a share of a mahal ^nd 
proclaimed for sale subject to a 

and it was pleaded that, notwithstan 
the words of the proclamation, the ® - 
not subject to the nao^tgage, since a 
rection had been published before tn 
iQ the local Gazette. The Privy Oounci 
held that what was sold was wna ^ 

proclaimed, and then remarked: Yfached 
mistake the wrong property was a 
and sold, the only course was 
decree-holder to commence the 

proceedings over again.” No ‘Plfich this 
the period of limitation within 
could be done, and no question 
sale was a void sale and could be ^ 
was raised in that case, and we 

(2) .13 1. A. 156: 28 A. 727; 10 ,9'^405^» 

Bom. L. R. 722; 3 A. L. J. 695: 4 
C. 377; 16 M. L. J. 440; 1 M. L. T.^26a {I • 


(3) 30 M. 308; 2 M. 


(1) 76 Ind. Cas. 927; 2 Pat. 829; 1 Pat. L. R. 358; 
(1923) Pat. 342; 5 P. L. T. 345; A. I. R. 1924 Pat. 
273. 


(4) 21 Ind. Cas. 936; 41 C. 590 c. L.J- 

N. 313; 15 M. L. T. 137; 12 A. L-J- 1^14) M- 
161; 26 M. L. J. 89; 16 Bom. L. R. 166. > 

N. 118 (P. C.). 
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therefore, find it of any assistance. Nor 
does the case in Sivarama v. Rama (5) help. 
That turned on the language of s. 315 of the 
old Civil Procedure Code, which gave an 
auction-purchaser two chances of recover¬ 
ing his money if the judgment debtor 
had no saleable interest in the property 
sold, viz ^ a chance under s. 313 within 
thirty days before the confirmation of the 
sale, and another under s. 315 by applica¬ 
tion after the confirmation of the sale. 
But the latter remedy has been omitted in 
the present Code and, therefore, is no 
longer available. This is clearly pointed out 
in Tirumalaisami Naidu v. Subramaniam 
Chettiar (6), Ram Saroop v. Dalpet Rai 
(7) and Habib-ud'din v. Hutim Mirza (8). 
The ruling in Ramineedi Venkata Appa 
Rao v. Lakkojii China Ayyanna (9) was 
also governed by the provisions and princi¬ 
ples of the old Civil Procedure Code. 
The other cases cited by the appellant 
seem to us to have no useful bearing on the 
matter. 

Respondent contended before us that no 
^ Civil Miscellaneous Second Appeal lies. 
Even if it does, we consider that the lower 
Appellate Court was right and dismiss this 
appeal with costs. The Civil Revision Peti¬ 
tion is also dismissed. 
y. N. V. Appeal and Petition dismissed. 

Z. K. 

<5) 8 M. 99; 3 Ind. Dec. (s*. s.) 70. 

<6) 45 Ind. Gas. 100: 40 M. 1009. 

<7) 58 Ind. Gas. 105; 43 A. 60; 18 A. L. J. 905; 2 
U. P. L. R. (A.) 318. 

(8) 86 Ind. Gas. 622; 6 L'lh. 283; 1 Lah. Gas. 552; 
A. I. R. 1925 Lah. 467. 

(9) 30 M. 209; 17 M. L. J. 194. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Deokeb No. z178 

OF 1924. 

November 18, 1126. 

Present .•—Mr. Justice Cammiade. 

JATINDRA NATH ROY and anoteer— 
Plaintiffs—Appellants 

versus 

INDU BHUSHAN BASU— Depbndant 

—Respondent. 

Landlord and tenant—Rtnt, suit for—Tenancy and 
rate of rent, admission of — Procedure.—Question of 
<iiU^ decision of — Appeal, whether lies. 

Where in a suit for rent the tenancy and the rate 
■of rent are admitted and there is no plea of pay- 
wient, the Court has no option in the matter except 
^ decree the suit. It is not nocessarj^ for the 
Xrourt in «uch case to enter into the question as 
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to what lands are comprised in the tenancy. Wii.Te, 
however, an Appellate Court does enter into that 
question in a suit for rent and dismisses tlie suit 
on the ground that the lands desorihed in tlie plaint 
as comprised witliin the tenancy arc not tiic pro¬ 
perties of the plaintifi l)ut the properties of the de¬ 
fendant, the deci.sion of such (juestion, althoiigli un¬ 
necessary for tlie purpose of deciding the suit, gives 
the plaintiff a right of appeal. 

Appeal against the decree of the Officiat¬ 
ing Subordinate Judge, Jessoie, dated the 
27lh August, 1924, reversing that, of the 
Munsif, First Court at Magwra, dated the 
25th April, 1923. 

Dr. Radhahinode PaL for Babu Prafulla 
Kamal Das, for the Appellants. 

Babu Hemendra Chandra Sen, for the 
Respondent. 

JUDGMENT. —This is an appeal by 
the plaintiffs against the dismissal of a suit 
by the Court of Appeal below. The suit 
was for rent of a holding bearing an 
annual rental of R?. 8-4-0 for the years 1325 
to 1328. The total amount claimed exclud* 
ing cess and damages comes to Rs. 34-0-6, 
The suit was decreed in the first Court but 
it was dismissed on appeal. 

A.preliminary objection has been taken 
to the hearing of this appeal on the ground 

that none of the questions which make the 

decision appealable have been decided by 
the Court of Appeal below. When we turn 
to the judgment of the lower Court we find 
that although the defendant admitted the 
tenancy and although he admitted the 
annual rental and there was no plea of 
payment by him, the learned Subordinate 
Judge dismissed the suit on the ground 
that the lands described in the plaint as 
comprised within the tenancy are not the 
properties of the plaintiff but are the pro¬ 
perties of the defendant. As there is no 
dispute regarding the existence of the 
relationship of landlord and tenant or with 
regard to the amount of rent due, which are 
ordinarily the only two matters to be con¬ 
sidered in a suit for rent, the Subordinate 
Judge went out of his way unnecessarily in 
considering what lands were or were not 
comprised in the tenancy. It is useless to 
contend that because the Subordinate 
Judge has decided this question unneces¬ 
sarily, therefore, his judgment cannot be 
made appealable on account of the irrele¬ 
vancy of the decision on the question of 
what lands are comprised in the tenancy 
If he had not decided the question be must 
have necessarily decreed the suit and dis¬ 
missed the appeal. Therefore, his decisiox^ 

I • 
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that the lands which are described in the 
plaint are the properties of the defendant 
and not the properties of the plaintiff gives 
the plaintiff the right of appeal. I. there¬ 
fore, overrule the preliminary objection. 

As regards the point of law arising in 
the case, as I have already said the rent 
being admitted, the tenancy being admitted 
and there being no plea of payment, the 
Court had no option in the matter and was 
bound to give a decree. It is not necessary 
for the Court to enter into the question of 
what lands are comprised in the tenancy. 

The appeal is allowed. The decree of 
the Court below is set aside and the suit 
will be decreed with costs in all Courts with 
interest at per 6 cent, per annum until 
realization. 

As the Courts below have disagreed on 
the subject of what lands are comprised in 
the tenancy that question will be left open 
between the parties. 

2 . K. Appeal allowed. 


OUDH CHIEF COURT. 

Second Rent Appeal No. 21 of 1926. 

January 12, 1927. 

Present;— Sir Louis Stuart, Kt., Chief 
Judge, and Mr, Justice Hasan. 
DAL CHAND— Defendant—Appellant 


versus 

Musavfmiat RAM PIARI and another 
_Plaintiffs—Respondents. 

Co-sharcrs—Suit artainst Lambardar-Dccrc? on 
h<isis of actual collection Jegality of. 

It is open to the Courts in awarding a share of the 
profits of an estate in favour of a sharer as against a 
Lambardar to arrive at a conclusion upon the facts, 
that the Lambardar has collected more than he admits 
that he has collected and to give a share of the 
profits based upon the demands and not upon the 
basis of the collections recorded in the village papers. 

Fateh Narain Das v. Abdul Rahman {i}, followed. 

Appeal against the decision of the 
Officiating District Judge, Hardoi, dated the 
24th February, 1926, modifying that of the 
Honorarv Assistant Collector, First Class, 
Hardoi, dated the 18th May, 1925. 


j\Ir. Tidsi Prasad, for the Appellant. 

Mr J. K. Tondon,iov the Respondents. 

JUDGMENT,—This second appeal 
arises out of a suit for profits brought by 
two ladies plaintiffs-respondents, who are 
sharers in the village, against the defend¬ 
ant-appellant, who is Lambardar of the 
village. The suit was brought in a Revenue 
Court under the provisions of s. lOS, cl. 15, 
Act XXII of 1886. The defence set up by 
the defendant appellant was in the maiii 
that the plaintiffs had collected their full 
share of the profits The trial Court 
upon the evidence that the plaintiffs ba 
collected nothing, that the defendant- 
appellant had collected the rents in respec 
of the plaintiffs’ share, that he had deliber¬ 
ately recorded in the village 
collections less than the collections 
he had actually made, that he was in t 
habit of recording in the village 
collections less than he had 
that he kept books of account ^bich he 
not produced and that he had had oP 
portunity of collecting the rents in • 
The trial Court, therefore, gave the 
iffs-respondents a decree upon the hesi® . 
demands and not upon the basis or 
collections recorded in the village paP ’ 
The learned District Judge, while . 

ing the decree upon a minor point, ac p 
ed all these findings as correct. jp^ide 

The main point which we have to j 
in the appeal before us is whether in 
appeal we should disturb the 
ground that under the law the ' ^ 

below had no right to pass a . ^ces 

the basis of demands in any theoi' 

or at any rate on the io 

The law upon the subject will be f 
a large number of decisions oi rrjjgsa 

Judicial Commissioner’s j to * 

decisions have been re-consiaer 

certain extent by a Bench (!>'* 

Fateh Narain Das v. Abdul R , the 
At page 778* this decision laid do 

following principle : ‘‘It is the 

to the Courts in awarding a soar 
profits of an estate in favour o conclu' 
against a Lambardar to ^ 

sion upon the facts, that the 
collected more than he admits profits 
collected, and to give a ahar® ^ 
based upon such a finding. 

(l) 99 Ind. Cas. 217; 3 0. X ^<5- ^ ^ 

Oudh 593; L. R. 8 A. (O.) Zo. 


•page of 3 0. W. N. [fid 
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the Courts below have done here. They 
have found on the facts that the Lambardar 
has collected more than he admits that he 
has collected and have found further upon 
the facts that he has collected the full de¬ 
mand. These findings are legal findings 
based upon admissible evidence. 

We do not find that the Honorary Assistant 
Collector, who tried the original suit, com¬ 
mitted any error ot procedure and we con¬ 
sider that he neither excluded any evidence 
improperly or admitted any evidence that 
he should not have admitted. We find 
that the decree has not awarded the plaint¬ 
iff-respondents anything more than the 
amount which they claimed in their plaint. 
We, therefore, dismiss this appeal with 
coats. 

A. N. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1174 of 1924. 

January 20, 1927. 

Present: —Mr. Justice Iqbal Ahmad. 
KAMTA PRASAD MISIR— Defendant— 

Appellant 

versus 

BHULAI MISIR— Plaintiff- 
Respondent. 

Civil Proceduir Code (Act V of 1908), s. 11 — Evi~ 
dence Act (I of 1872), s. 2IJ—Res judicata between co- 
defendants — Estoppel — Prejudice, absence of, effect 
of. 

Id order that a decision on a certain issue as be¬ 
tween cb-defendants may operate as res judicata in 
a subsequent suit in which those co-defendants are 
arrayed on opposite sides, it is necessary that there 
should be a conflict of interest between the two de¬ 
fendants, and a determination of the issue arising 
because of such conflict of interest should be neces¬ 
sary for awarding proper relief to the plaintiff in the 
suit. fp. 527, col. 1.} 

Plaintiff made a gift of certain property in favour 
the defendant. A suit was brought by a daughter 
and a daughters son of the plaintiff for cancellation 
of the gift on the ground that the plaintiff was insane 
at the time when he made the gift. Both the plaintiff 
4ind the defendant were impleaded as defendants to 
that suit and successfully contested the suit. Subse- 
■quently a suit was instituted on behalf of the plaintiff 
his wife to cancel the deed of gift on the same 
ground, namely, that the plaintiff was a lunatic; 
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Held, that the decision in the prior suit di-l not 
operate as res judicata in the sub.seqiientsnit in lavdiir 
of the defendant and that the ]>laintifT was nor 

topped from proving his insanitv in the sub.seqtieiu 
suit. [p. 528, col. 2.J ' 

Second appeal against the decree of the 
Subordinate Judge, Basti, dated the 7th of 
May, 1924. 

Mr. A. P. Pandey, for the Appellant. 

Mr. Sankar Saran, for the Respondent. 

JUDGMENT.— This is a defendant's 
appeal and arises out of a suit broiK.-ht bv 

the plaintiff-respondent for recovery of 
possession of certain zemindari property 

^ ^ated the 

15th of July, 1920, executed by the plaintiff 

in favour of the defendant. The plaintiff's 
Oise was that before, at the time, and ever 
since the date of the execution of the deed 
of gift the plaintiff was of unsound mind 
and the defendant taking advantage of the 
plaintiff s unsoundness of mind fraudu¬ 
lently got the deed executed in his favour 

plaintiff 

through his wife Musammat Pato as next 
friend of the plaintiff. 

plaintiff was not of unsound mind and that 
the d^eed of gift was executed by the plaint¬ 
iff while ii© was in full possession of his 
faculties and that the claim was barred bv 

f'* V ^^^oce(^ure Code. The 

trial Court did not believe the allegation 
as to the plaintiff’s unsoundness of^mind 
and further held that the suit was barred 

by the principle of res judicata and dismiss¬ 
ed the suit. 

On appeal by the plaintiff the lower Ap¬ 
pellate Court has held that the plain iff 

execu^^ioa of 

thedeed in question, of unsound mind 
and incapable of understanding its 
effect, and that the suit is not barrid hy 
the principle of judicata, and on 
these findings has reversed the decree of 
the trial Court and has decreed the plaint 
iff3 suit. Obviously the finding of the 

lower Appellate Court on the question of 

fact cannot be challenged in second appeal 
and has not been challenged by the Iparned 
Counsel. But the learned Counsel arsues 
that the plaintiff was equitably estopped 
from maintaining the present suit This 
argument is based on the following facts 
Prior to the suit giving rise to the^presfnt 
appeal a suit was filed by Musammat OaU 
raji, daughter of,and byMahabir, d^ughter^ 
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S)a of, the present plaintiff-respondent, 
for cancellation o£ this very deed of gift 
against the defendant-appellant on the very 
ground on which the validity of the deed 
has been challenged by the plaintilf-re- 
spondeut in the present suit. In that suit 
MuS'Xmmat Pato was the next friend of the 
two plaintiffs named above. Both the 
plaintilY respondent and the defendant- 
appellant of the present appeal were array¬ 
ed as co-defendants in that suit. That 
suit was numbered as Suit No. 874 of 1920. 
In that suit no guardian ad litem of the 
present plaintiff-respondent (Bhulai Misir) 
was appointed. Both the donor and the 
donee, that is the plaintiff-respondent and 
the defendant-appellant successfully con¬ 
tested that suit and that suit was dismissed. 
It is urged by the appellant’s Counsel that, 
because the plea that is now being put 
forward by the plaintiff-respondent, was 
not put forward by him in the earlier suit 
in which he was a co-defendant with the 
donee, viz., the present defendant-appel¬ 
lant, the plaintiff-respondent is not entitled 
to assail the validity of the deed of gift 
on the ground that he was of unsound 
mind at the time of the execution of that 
deed and in support of this contention 
reliance has been placed on the case of 
Nallappa Reddi v. Vridhachala Reddi (1) . I 
am unable to agree vvith the contention 
of the learned Counsel for the defendant- 
appellant. The learned Counsel for the 
defendant appellant admits that the facts 
stated above do not invite the application 
of s. 11, Civil Procedure Code. It is further 
admitted by him that in order that a 
decision on a certain issue as betvveen co- 
defendants may operate as res judicata in 
a subsequent suit in which those co-defend¬ 
ants are arrayed on opposite sides, it is 
necessary that there should be a conflict 
of interest between the two defendants, and 
a determination of the issue arising be¬ 
cause of such conflict of interest should be 
necessary for awarding proper relief to the 
plaintiff in the suit, and that on the facts 
of the present case it is not open to him 
to argue that there was any such decision 
as between the co-defendants (donor and 
donee) of the former suit as to operate as 
res judicata in the present case. But as 
stated above he says that the plaintiff is 
equitably estopped from now alleging that 


he was of unsound mind at the time of 
the execution of the deed of gift It is 
not said that because of any act, declara¬ 
tion or omission of the plaintiff-respond¬ 
ent, the defendant was prevented from 
putting forward any plea in the former 
suit that was open to him or that he 
was in any other way prejudiced. Indeed, 
the decision in the former case was ia 
favour of the defendant appellant. The 
fact that the decision in the former case 
was in favour of the defendant-appellant 
is one of the facts that constitutes a dis- 
tinguishingfeature between the present case 
and the Madras case noted above. More¬ 
over, the decision in the Madras case 
turned on the peculiar incidence of the 
relationship of the parties to a contract 
of indemnity, and no such relationship did 
exist between the present plaintiff-respond¬ 
ent and the defendant-appellant. As I 
have stated above, there ia nothing to 
show that the defendant appellant in any 
way was led to change his position by the 

omission of the plaintiff-respondent in the 

former suit to attack the validity of the 

gift on the ground of his insanity and as 

such, in my judgment, the plaintiff was 
not estopped from maintaining the present 
suit. 

It is needless to point out that on the 
findings arrived at by the lower Appeliat® 
Court there are no equities in favour of the 
defendant-appellant. ^ - 

For the reasons given above, in my 
meat, the decision of the lower Appellate 
Court is perfectly correct and I dismis 
the appeal with costs. . , 

z. K. Appeal dismissed. 


\\) 25 lad. Cae. 88S; 37 il 270 
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LAHORE HIGH COURT. 

Criminal Rkvision No. 1774 of 4926. 

January 23, 1927. 

Present:—Sir Shadi Lai, Kt., 

Chief Justice. 

EMPEROR— Petitioner 

vei'sus 

SARDARA SINGH-Accjsed— 

Respondent 

Penal Code (.Act XLV of ISOO), s. 2SS—Counter¬ 
feiting of coins — Sentence. 

A deterrent sentence should be passed for an 
offence connected with counterfeiting of coins. 

Case reported by the Sessions Judge, 
Montgomery at Lahore. 

REPORT. —The accused Sardara Singh 
has been convicted under s. 235, Indian 
Penal Code, of the offence of being in posses¬ 
sion of instruments and material for the 
purpose of using the same for counterfeit¬ 
ing the King’s coin, or knowing that it was 
intended to be used for that purpose. This 
conviction has been uphed by me on appeal, 
the other accused being acquitted. 

The sentence awarded by the trial Court 
is one of one year’s simple imprisonment, 
with a fine of Rs. 50. The reason given 
for awarding simple imprisonment is the 
youth of the accused. The prisoner’s age 
is stated to be 23. This might be a reason 
for reducing the term of imprisonment, 
but is wholly inadequate for awarding 
simple imprisonment in place of rigorous 
imprisonment as punishment for such a 
serious offence. 

Grounds, — Offences connected with 
counterfeit coins are detected with great 
difficulty and call for a deterrent sentence, 
the maximum provided in the section being 
ten years. I, therefore, recommend that the 
sentence be enhanced, at any rate to the 
extent of imposing rigorous imprisonment 
ia place of simple imprisonment for the 
. same term. 


As regards the punishment, I am of 
opinion that in view of the serious natuie 
of the offence committed by the prisoner, 
the sentence imposed by the trial Magistrate 
is wholly inadequate. Accordingly I accept 
the recommendation made by the learned 
Sessions Judge and sentence the convict 
to rigorous imprisonment for one year in 
addition to the simple imprisonment already 
undergone. The sentence of fine and im¬ 
prisonment in default of payment thereof 
shall stand. 

t'* Sentence enhanced. 


iHAUt^UR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Rkvision No. i62-Bof 1925. 

October 14, 19^6. 

Present—Mr. Kotval, O. J. C. and Mr. 

Prideaux, A. J. C. 

J OSABALLl— Applicant 

versus 

AYUB KARIM KACHHI— Non- 

Applicant. 

Criminal Procedure Code (Act V of I89S). 9 $. WS^ 
476--Forgei'y committed by person not party to pro* 
ceedivgs—Court, whether can proceed under 8 A76— 
Penal Code (Act XLV of 1860), s. 193. 

Per Prideaux A. J. C. —A Court has power to 
. sanction the prosecution of a person for forgery 
committed with respect to proceedings in Court, 
whether that person is a party to those proceedings 
or not. [p53l, col. IJ ® 

[Case-law discussed, J 

. An offence like forgery, committed in reference 
to and to support any party in civil or criminal 
proceedings.^ is really an offence against public 
justice. It 19 fabricating false evidence and would 
in any case be punishable under s. 193. Penal Code, 
and the Court can proceed against the person res¬ 
ponsible under s. 476. [p. 530 col. 2.] 

Criminal revision from an order of the 
Sessions Judge, West Berar, Akola, dated 
29th August 1925, ia Criminal Appeal No 1 
of 1924. 


ORDER. —The prisoner Sardara Singh 
has been convicted under s. 235 of the 
Indian Penal Code of the offence of being 
in possession of instruments and material 
■for the purpose of using the same for 
counterfeiting King’s coin and has been 
sentenced to simple imprisonment for one 
year and a fine of Rs. 50. I have carefully 
considered the judgment of the trial 
Magistrate as well as that of the learned 
Sessions Judge, and 1 have no hesitation 
1 that the conviction is fully 

justified, ^ 

91 


ORDER 

13 a question in this case 
which, It seems to me, should be decided bv 
a Bench of this Court. It is: “Whether s IQ? 

(c) of the Criminal Procedure Code cLtrole 

8 . 476 of the same Code; or whether the two 

are to be read as sections independent of 

or merely supplementary of each other." 

1 he question is one of great importance and 
often arises. 

The High Courts in Indiahold widely 
divergent views on this question, 
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abad, Patna and Bombay in one case hold 
one view. I may mention Emperor v. 
Kliushali Ram (1), Dwarka Prasad v.Ma- 
kund Sarup (2), In re Bhau Vyankatesh 
Chakorkar (3) and I. L. R. 1 Patna 298 
(Sic). And in the case reported as Narayon 
Shaligram v. Emperor (4) 1 have follow¬ 
ed Allahabad and Patna (sic). On the 
other side, I may quote Jadunandan 
Singh v. Emperor (5), In re KaUaru 
Ramalingam ( 6 ), Govinda Iyer Rex 
(7), In re Lakshmidas Lalji (8) and Guru- 
slcamy v. Ibrahim (9). 

There is also a question here as regards 
8. 193 (perjury) arising from the alleged 
for£;ery, which might well be decided 
by the Bench. 

Forwarded to the Judicial Commissioner 
for favour of orders. 

Messrs. G. G. Hatwalne and J. R. Chan- 
durkar, for the Applicant. 

Mr. S. D. Cama, for the Non-Applicant. 

Mr. G. P.Dick, for the Crown. 

OPINION. 

Prldeaux. A.J.C. —Thequestion which 
I submitted for decision by a Bench is‘‘whe¬ 
ther s. 195 (c) of the Criminal Proce¬ 
dure Code controls s. 476 of the same 
Code; or whether the two are to be read 
as sections independent of or merely supple¬ 
mentary of each other.’* 

The learned Counsel for the Crown sup¬ 
ports the applicant in the present case, and 
contends that s. 476, Criminal Procedure 
Code, does not exclude cases in which wit- 
' nesses are concerned. Section 476 of the 
: Criminal Procedure Code was substituted 
by Act XVIII of la23. Before the amend- 
, mentT held tin Narayan Shaligramv. Em- 
’ peror (4) decided on 16th November, 19l8, 
^that in a case of forgery there was nothing 
to preclude a Judge from proceeding 

(1) 43 Ini Ca8. 436; 40 A. 116; 15 A. L. J. 912; 19 
Cr. Lj J. 148. 

(2) 90 lad. Gas. 290; A. I. R. 1926 All. 21; L. R. 6 
A. 630 Civ. and 213 Or.; 26 Or. L. J. 1506; 24 A. L. 
J. 122. 

' (3) 91 Ind. Gas. 245; 49 B. 60S; 27 Bom. L. R. 607; 

’ A. I. R. 1925 Bom. 433; 27 Cr. L. 3. 69. 

(4) '51 Ind. Gas. 202; 20 Cr. L. J. 426. 

(5) 4 Ind. Gas. 710; 37 C. 250; 10 C. I.. J. 564; 14 
C. W. N. 330; 11 Cr. L. J. 37. 

(6) 31 Ind. Gas. 653; 40 M. 100; 18 M. L. T. 488; 
.2 L. W. 1135;16Cr. L. J.797. 

(7) 50 Ind. Gas. 824:42 M. 540; 0 L. W. 422; 36 
M. L. J. 448; 20 Cr. L. J.344; (1919;M.W. N. 459; 
26 M. L. T. 92 (F. B.). 

(8) 32 B. 184; lOBom.L.R. 28; 7 Cr. L. J. 35; 3 
M. L. T. 116. 

(9) ^4 In’d. Gas;- 439; 2 R. 374; A. I. R. 1925 Rang. 
iS; 26 Cr, L. J. 295. 
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against the persons concerned with regard 
to forger}^ itself when the forgery has come 
to its notice in the course of a judicm 
proceeding. I further held that proce^- 
ings under s. 476 were not invalidated by 
the mere fact that the accused was neither 
a party nor a witness in the original suit. 
As far as perjury is concerned, s. 1"5, 
Criminal Procedure Code, makes it clear 
that when this offence is committed in, or 
in relation to, any proceeding in any Court, 
the person cannot be proceeded apms^ 
except on the complaint in writing ^ 
Court or of some other Court to which sucii 

Court is subordinate. 

The difficulty is as regards cases of lof' 

gery committed by a person not a 
to proceedings in the Court. In - ^ 
after the amendment of 1923, In re BAfl 
Vyankatesh Chakorkar (3) it was ne 
that “in 8 . 195 (c) of the Criminal pro¬ 
cedure Code, the phrase ‘a documen 
produced or given in evidence, nae 
a document produced or given ^ . 
dence either by the party who is 
to have committed the Offence or . j 

else." And it was held by the A 1 ahabaa 

High Court in Dwarka Prasad v. 

Sarup (z) that there is nothing to 

Court from making a complaint ^ - 

ordinary law in respect of the /mind 

s. 471, Indian Penal Code, which is W 

to be committed either by a after 

witness. This case was also 
the amendment. The Madras Hig . ^ 

held different views at different 
The Rangoon High Court in to 

Abrahim{d) holds that it is 476 

a Court to make a complaint unae • 
of the Code of Criminal Procedure 
pect of any person other than perso 
are parties to the proceedings hefor 
It seems to me that an offen ^ 
forgery, committed in reference t 
support any party in civil or cri°ii hlic 

ceedinge, is really an ,Menc 0 

justice. It is fabricating false . 

and would, in any case, 

under s. 193, Indian Penal 9^“®' _ re®- 

Court can proceed against the p 

poneible under s. 476. ^ 

that the Legislature 0 ®^ 

preventa Court from proceedingfor ^^g 

of forgery against the person co 
it merely because he is not a P^^^gjrghlB 
proceeding. It seems to me 

that proceedings for .farted 

should be restricted to those s f 
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private persons. I would hold that a 
Court has power to sanction the prosecution 
o£ a person for forgery committed with 
respect to proceedings in Court, whether 
that person is a party to those proceedings 
or not. Looking to the length of time that 
has lapsed ani to the present application 
being to satisfy a private grudge and not 
to farther the ends of justice and to the 
improbability of establishing the case, if 
true, I think the Sessions Judge was right 
in directing the withdrawal of the com¬ 
plaint and I would not interfere^with that 
order. 

Kotval, O. J. C.—In view of the 
conclusion of my learned colleague, with 
which I respectfully agree, that it is not 
desirable to make the complaint, it seems 
unnecessary to enter into a discussion of 
the question of law involved. 

G. R. D. Order accordingly. 




MADRAS HIGH COURT. 

Criminal Appeil No. 333 op ly26. 

September 15, 1926. 

Present .-—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

In re MUTHAYA THEVAN alias 
RAMASAMI THEVANand another— 
Pkisonbrs—Appellants. 

Criminal trial—Duty of prosecution—Prosecution, 
whether bound to examine all witnesses alleged to 
know about offence—Omission to examine in Ses^ 
sions witnesses examined before Committing Court 
—Trial by Jury- Misdirection—Omission to mention 
vital points affecting credibility of prosecution wit¬ 
nesses, effect of. 

It is not the duty of a prosecution to adopt an 
attitude of non-committal to any version of the case 
and to examine all witnesses alleged to have known 
something about the offence, whether or not they 
will support the prosecution case and whether or 
not the prosecution regards them as true or false. 
The prosecution ought to put forward a definite case 
and refrain from calling witnesses whom it regards 
as false or unnecessary, [p. 532, cols. 1 & 2.] 

Empercr v. Reed (2), Queen-Empress v. Durga (3), 
Doraisu^ami Udayan v. Emperor (4), followed. 

If witnesses have been examined in the committing 
Court who have not given what the prosecution 
regards as true evidence, it is not the duty of the 
prosecution to examine them in the Sessions Court. 
[ibid.-]. 

Where in a trial by Jury a point has not been put 
in evidence before the Jury it is not the duty of the 
Sessions Judge to oomment upon it in his charge, [p. 
$33| col. 2.] 


It is the duty of the prosecution to put f<tiuar<l 
the earliest information in the ease, and if il does 
not do so the defenee is entitled to ask the Jury to 
draw adverse inference, [p. 533,col. 2.] 

Omission to draw the attention of the Jury to 
matters which vitally affect the trustworthiness of 
some of the important witnesses amounts to a mis¬ 
direction of the Jury. [p. 531, col. 1.] 

Criminal appeal against an order of the 
Court of the Session of the I'innevelly 
Division, in Case No. 35 of the Calendar for 
1926 (before the Assistant Sessions Judge. 

Mr. K. S. Jayarama lyer^ for the Appel¬ 
lants. 

The Public Prosecutor, for the Crown. 

JUDGMENT. —This appeal is by two 
persons convicted by a Jury by a majority 
of 4 to 1 of offences of house-breaking 
by night, robbery with hurt, and against 
one of them grievous hurt in committing 
robbery. The learned Vakil for the appel¬ 
lants is satisfied with the major portion 
of the charge to the Jury, which in fact 
was evidently a summing up for an acquit¬ 
tal. He, however, put forward three points 
for the consideration of this Court which 
will be better understood if a slight con¬ 
sideration of the details of the case is set 
out. 

The general prosecution case was that 
on the night of 7th January, 1926, P. W, 
No. 1 and his family were attacked by 
robbers, of whom the appellants were 
two, who inflicted hurt on them and car¬ 
ried off a large wooden box belonging to 
P. W. No. I’s wife. In the committing. 
Court it was sought to connect the appel¬ 
lants with the criipe by evidence that in 
the box stolen were certain jewels which 
had been pledged with P. W. No. 1 and 
which had been recovered from the appel¬ 
lants, and witnesses to identify the jewels 
were called and examined. They, however, 
did not in that Court support the pro¬ 
secution, but stated that they could not 
identify the jewels. When the case came 
up to the Sessions Court, these witnesses 
were dispensed with by the Public Pro¬ 
secutor and not examined, and one other 
witness, who had been put forward in the 
committing Court as an eye-witness but 
had deposed that he had not heard about) 
the robbery, was also dispensed with and 
not examined. Further, in the Sessions 
Court the first complaint of P. W. No. 1 
made to the Village Munsif through P. 
W. No. 5, was not filed, and in it we 
understand that the names of certain wiV' 
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nesses as eye-witnesses to the robbery 
are given, of whom one has not been 
examined at all even in the committing 
Court, and one, whom we have mentioned 
above, was examined in the committing 
Court, but dispensed with in the Sessions 
Court. The contentions for the appellant 
are, first, that it is a misdirection by the 
lower Court in that it did not insist on 
the prosecution examining all the wit¬ 
nesses who could have given information 
on the subject of the robbery, secondly, 
that it is a misdirection in that it did not 
tell the Jury that a number of witnesses 
examined in the committing Court for the 
prosecution had not given their support 
to the prosecution, and, thirdly, that it is 
a misdirection not to have told the Jury 
that the failure of the prosecution to file 
the original complaint justified them in 
inferring that that complaint, if filed, 
would not support the prosecution case. 

A few general remarks on points Nos. 1 
and 2 maybe made. An extreme position 
has no, doubt, been taken up by some 
Courts that it is the duty of a prosecu¬ 
tion to adopt an attitude of non-committal 
to any version of the case and to examine 
all witnesses alleged to have known some¬ 
thing about the offence ; whether or not 
they will support the prosecution case and 
whether or not the prosecution regards 
them as true or false. This position we 
are not prepared to adopt. For one 
thing, w’e regard it as unfair to the ac¬ 
cused that the prosecution should be 
allowed to put forward a nabulous case 
which can be shaped as the trial goes on. 
Again, the result would be in our view 
to place the case wholly in a false light. 
It would compel the prosecution to put 
into the witness-box witnesses whom it 
regards as false and as prepared to mislead 
the Court as to the real truth, which 
witnesses it has no chance qf cross-examin¬ 
ing and, therefore, no chance of discredit¬ 
ing. We say this because it is clear that,, 
if the prosecution attitude is non-commit¬ 
tal, the Court could not treat such wit¬ 
nesses as‘‘hostile” to the prosecution. The 
evidence of such witnesses, therefore, 
would stand untested, unshaken, and the 
result would be that the prosecution would 
become a farce,, since the true evidence 
if it survived the test of cross-examination 
would be negatived by the false evidence 
which would not have been tested at all. 
Jf, therefore, witnesses have been examined 
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in the committing Court who have not 
given wbat the prosecution regards as 
true evidence, we do not consider it the 
duly of the prosecution to examine them 
in the Sessions Court. It is always open 
in this country to the Court itself to call 
and examine any of them and always 
open to the defence to move the Court 
to do so, so that there is no fear of a 
failure of justice because the prosecution 
does not examine them. If we pursue the 
contention to its logical conclusion, it will 
follow that, when an accused has examin¬ 
ed defence witnesses in the committing 
Court, who profess some knowledge of 
the matter under trial, it is the duty of 
the prosecution to examine these in the 
Sessions Court, as witnesses knowing 
something about the case. The Court 
would probably allow these to be treated 
as “hostile” to the prosecution. We should 
then have the spectacle of the prosecution 
examining and cross examining in order 
to discredit in advance witnesses whom 
the defence wishes to examine in its favour, 
a procedure which this Bench has con¬ 
demned in strong terms in In re Bisxva- 
nath Das {\). The only procedure .which 
is fair to both parties is for the prosecu¬ 
tion to put forward a definite case and to 
refrain from calling witnesses whom it re¬ 
gards as false or unnecessary. 

This view is supported by the rulings 
reported in Emperor v. Reed (2), and the 
Full Bench in Queen-Empress v. Durga (3) 
and in a ruling of this Court reported in 
Doraiswami Udayan v. Emperor (4). We 
are not prepared to accept the view taken 
in Queen-Empress Y. Ram Sakai Lall (5). 
The ruling in Ram Ranjan Roy v. Empe~ 
ror (fi) is not strictly in point. There, theie 
were two admitted eye-witnesses who had 
not been called and they had not even 
been examined in the committing Court, 
so that the Public Prosecutor could not 
say that they would not give true evi¬ 
dence. That case only lays down that 
the Public Prosecutor is bound to put 
before the Court the testimony of “all 

(1) ICOInd. Cai. 365. 

(2) 69 Ind. Cas. 630; 49 C. 277; A. I. R. 1922 Cal. 
461; 23 Cr. L. J. 742. 

(3) 16 A. 84; A. W. N. (1894) 7; 8 Ind. Dec. (.v. s.) 

55 (F B) ' / • V ' 

(4) 75 ind. Caa. 987; (1923) M. W. N'. 782; 45 il. L. 

J. 846; 33 M. L. T. 213; 25 Cr. L. J. 75; A. 1. R. 1924 
Mad. 239. 

^5) IOC. 1070; 5 Ind. Dec. (x. a.) 715. 

(6) 27 Ind. Caa. 554; 42 C. 422; 19 C. W. N. 28; 16 
Cr. L. J. 170, 
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the available eye-witnesses”. But the 
witnesses dispensed with in the present 
case are not eye-witnesses, but witnesses 
who say they know nothing about the 
robbery It is obviously not the duty of 
the Bubhc Prosecutor to put before the 
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^ As to poiat 2 we cannot sav that it 
IS the duty of the Court to inform the 
J ury that several witnesses in the commit- 
ting Court examined for the prosecution 
did not support the prosecution case 
these witnesses were not before the Jury 


Court a lot Vf o . wunesses were not before the Jury 

Irnow ^ /u- ^ Y t'^esses who say they so that the Jury could decide for therb 

‘he,,offence. If the selves whether \heir evidence was true or 


1 •-r® 11 lue ocivea wneiner their evidpnnp rrna fma 

that these were eye- false, and to ask the Jury to assume that 
Witnesses, that no doubt would re aet on their evidpnotf in - -.-.i.' ^ 


witnesses, that no doubt would re act on 
the complainant’s evidence, but not on 


their evidence in the committing Court 
was true, which is what the contention 


the case flVT ^ contention 

he case will be dealt with later. There ther, the defence did norehno^r^ . "f 


ucaii WILU lacer. inere cner, me deience did not choose to elieit- 
another ruling in the same Volume of this point from any witness and therefore 
he Calcutta High Court Reports .imrfta- it is not in evidence. We conce^^ 

which simply be no part of the Judge s dut^t^ put to 
repeats that rulinsr laid dnron in tKo thp .Fnrxr mQH-a.«a TTrUi^u ___^ _• • i 
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repeats that ruling laid down in the 
earlier case. In the case reported in 


me Jury matters which are not in evidence 
It was a simple thing for the defence to 


rp ~— w • » , reporiea in ii. was a simple tinner for the defenp^:^ tn 

^^dram Mo ndal y. Emperor (S) the leaLvned have elicited the fact from P. W No lor 

udges held that where witnesses named any other witness, and, if the defence in 

were^not eSnl'd complaint the Sessions Court, which was in the hands 

rr* it was a misdirection of a competent Vakil, did not think it 

not to tell the Jurv that, t.hpv Pmdrl r\ro.. advisnKlp fr» u;, Ai. _ -r 1 


not to tell the Jury that they could pre- 
sume that the evidence of these witnesses 
would be unfavourable to the prosecution. 


J . * -- — •-I tiaiiin. It 

advisable to elicit his fact, the Judge 
would certainly be going out of his way 
to elicit it unless he himself thought that 

.A A • >— * 


wukV tome prosecution, to eucu it unless he himself thought that 

mm due respect we are not prepared to it was a matter of importance for the Jury 

fhnZ elicited tn evi- to know, and, if he did not think, then he 

aence that these persons were cited as ac- would have elicited it in the evidence. It 

uai and undoubted eyewitnesses, and was.therefore.amatterpurely for the Judge’s 

reasons were elicited in the evidence why discretion whether he allowed such a 

tQ 6 y il&d not nnr? fK^O^ i-mf __ i ^ 


mey had not been called and these reasons 
were not satisfactory reasons. Unless rea¬ 
sons are elicited, it may be that there are 

ft f* I ^ P ^ 1 ^fr ^ ^ ^ ^ ^ ^ ^ ^ _._A • • 
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matter to be put in evidence or not, and 
the fundamental principle must be' that 
where a point has not been put in evidence. 


? Ti It may oe mat there are wnere a point has not been put in evidence 

perrectly good reasons for not examining before the Jury it is not the duty of the 
n^ese persons, they may be dead or ill or learned Judge to comment upon it in his 
aoaent. It would in our view, therefore, be charge. We hold there U, therefore no 

linnrpnA>* 4 -^n aL-. t_ a%. _a ^ • .i • . ’ uu 


improper to tell the Jury that the}' were 
entitled to draw inferences adverse to the 
prosecution unless in evidence it appears 
that no satisfactory reasons for not exa¬ 
mining them are forthcoming. 

As to the first contention for the appel- 

we hold that it is not part of 
the duty of the prosecution to examine 
witnesses whom it regards as false or un¬ 
necessary. It is always open to the de- 

elicit in evidence why witnesses 
alleged to have some knowledge of the 
offence have not been examined and to 
comment unfavourably on the reasons ad¬ 
vanced if they are not satisfactory. On 
point one, therefore, we hold there was no 

misdirection. 


‘' 2 '; 13 O- N. G 76 . 

MO- 8® n"‘'f25 W. N, 142; 33 C, L, J. 
Tii Ur. L. J, 475i 


misdirection on this point. 

As to the third point we think it is more 
important. It is the obvious duty of the 
prosecution to put forward the earliest 
information in the case, and if it does not 
do so the defence is entitled to ask the 
Jury to draw adverse inference. In this 
case a curious procedure has been adopted 
The person who made the earliest com¬ 
plaint P. W. No. o was only tendered for 
cross-examination and the Village Munsif 
to whom the complaint was made was not 
examined at all. Certainly here was a 
matter for adverse comment, but the Judge 
has merely passed over the matter with a 
casual remark that the complaint has nnf 
been filed. Wo think this point should 
have been put to the Jury in much stronger 
fdshion. When the prosecution does not 
choose to file P. W. No. I’s complaint that 
omission will re act strongly on the credibil¬ 
ity of his present story and that should 
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have been pointed out to the Jury. Had 
the complaint been filed, the Judge should 
have gone on to say that P. W. No. 1 cited 
in it as eye-witnessess several persons ■who 
have not been examined, and that that was 
another point for the Jury to consider in 
deciding on the credibility of P. W. No. 1. 

The fact that witnesses cited in the charge- 
sheet as eye-witnesses were not examined 
is to our minds unimportant, and the 
defence could not claim that the Judge 
must put the charge-sheet to the Jury as 
if it was evidence. If the defence wanted 
to comment on statements in the charge- 
sheet it should have elicited appropriate 
facts from the investigating officer when 
he was in the witness-box and thus secured 
that these facts were put in evidence. 

Another point of some importance which 
the Judge has not put to the Jury is that 
P. W. No. 4 who deposed that he saw the 
thieves escaping with the box and knew 
them, did not mention their names to the 
Sub-Inspector when examined the next day. 

On this point and the omission to file the 
complaint.^ points which vitally affect the 
trustworthiness of two out of four direct 
eye-witnesses to the crime, we think there 
has been a serious omission of important 
matters which amounts to a misdirection, 
and that the Jury was, therefore, not pro¬ 
perly charged. We must, therefore, allow 
this appeal. 

In the circumstances of the cases consider¬ 
ing that the learned Judge was evidently 
summing up for an acquittal we do not 
think that this is a case for ordering a 
re-trial. The conviction of appellants and 
the sentence passed on them are cancelled. 

The appellants will be set at liberty. 

V. N. V. Conviction set aside. 


[100 1. 0. 1927J 

The fact that the President of a Bench of Magis 
trates was among those who thought the accused 
were not guilty, does not render him. incompetent to 
vote on the question of sentence, on the accused 
being found guilty by a majority of the Bench. 

Petition, under ss. 4^55 and 439 of the Code 
of Criminal Procedure, praying the High 
Court to revise the judgment of the Court 
of the First Class Bench of Magistrates of 
Narasaraopet in Summary Trial No. 671 of 
1925. 

Messrs. V. L. Ethiraj and A.S. Sivakami- 
nathan, for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER. —The fact that the President 
of the Bench was among those who thought 
the accused were not guilty was no reason 
why on their being found guilty by a 
majority of the Bench, he should not vote 
on the question of sentence. That being 
so, his casting vote settled the sentence 
at Rs. 25 instead of Rs. 10 and so far as 
I can see the procedure in doing so was 
perfectly legal. The criminal revision case 
is dismissed. 

V. N. V. Revision dismissed. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 445 of 1926, 
Decembers, 1926. 

Present:—Ur. J ustice Cuming and 
Mr. Justice Gregory. 

MONOHA R ALT— Acocsed—Appellant 

vei'sus 

EMPEROR —Respondent. 

Criminal Procedure Code (Act V of 1808), s. 1^76— 
False evidence—Evidence quite immaterial—Com¬ 
plaint not advisable. 


MADRAS HIGH COURT. 

Criminal Revision Case No. t49oF 1926. 
Criminal Revision Petition No. b49 of 1926. 

October 7, 1926. 

Present: —Mr. Justice Curgenven. 

In re MENNAKANTI ROSAYYA and 
others—Accused—Petitioners. 

Criminal Procedure Code (Act V of 1808), s. 10— 
Bench of ^iagisirates—President x'Oting against finding 
of guilt, whether incompetent to give casting vote on 
question of wntence 


When a false statement made by a witness is clearly 
immaterial and nothing hinges on it. the case is not 
a fit one for making a complaint under s. 476 Cri¬ 
minal Procedure Code. [p. 535, col. 1.] 

Babus Jitendra Kumar Sen Gupta and 
Raj Kumar Chakravarti, for the Accused. 

Mr. Khundkar, for the Respondent. 

JUDGMENT.— This is a complaint 
made by the Sessions Judge of Noakhali 
under s. 476, Criminal Procedure Code, 
against one Monohar AH on the ground 
that this person gave false evidence in his 
Court. In his complaint the learned Judge 
states that Monohar appears to have given 
false evidence before him in the Sessions 
Case No. 1 of April, 1926, having made 
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^he following statement '‘I know Golam 
Rahaman, son of Idris constable's sister. 
He married P. W. Monu C/ioit’/cidar's sister 
now dead". The learned Judge is of opinion 
that this statement that “Alonu Chowicidars 
sister now dead" is false because it was 
contradicted by Manu Ckowkidar himself. 
He states that his sister is not dead but has 
been divorced and is still living. It may 
here be stated that the case in which this 
false evidence is alleged to have been given 
was a case of theft brought against 
Noab Ali by one Nazir Ahmed. It 
was alleged in that case that Noab 
Ali had entered Nazir Ahmed’s house 
and stolen a number of articles. Mr. 
Khundkar, the Counsel for the Crown, 
admits that whether Monu Ckowkidar s 
sister was alive or whether she was dead 
had nothing whatever to do with the case 
and nothing in the case turned upon it. 
Obviously, therefore, whether she was aliye 
or dead made no difference whatever in the 
case. If the false statement made is clearly 
immaterial and if nothing hinges on it then 
clearly this is not a fit case for making 
a complaint for the prosecution of the wit¬ 
ness. 

The result is we must order that this 
complaint should be withdrawn. 

A. N. A. Oi'der accordingly. 


OUDH CHIEF COURT. 

Criminal Revision No. i2 of 1927. 

January 2G, 1927. 

Present.-—Sir Louis Stuart Kt., 

Chief Judge. 

RAGHUPAT SINGH-Accdsed- 

Applicant 

versus 

EMPEROR THROUGH MATHURA. 

SINGH— Opposite Party. 

^ Penal Code (Act XLV of mO), ss. VJ7,I,0S—Entic¬ 
ing married woman — Marriage, nature of evidence 
necessary to prove—Precedents as to sujiciency of 
evidence, value of—Evidence Act (/ of 1872), s. 50. 

A Court, under the provisions of s. 50 of I lie 
li^vidence Act, while not directed to exclude evidence 
of opinion as expressed by conduct to prove a legal 
marriage is directed not to baso a finding that such 
a m^riage has taken place upon the evidence of 
opiijion alone. Outside that, a Court is at perfect 
liberty to arrive at a decision as to whether a legal 
marriage is in existence upon ali relevant and ad¬ 
missible evidence, which is placed before it in the 
due course of law, and will decide upon such 
ovidence whether such a marriage is or is nut proved, 
when after considering the matter before it, it either 


believes it to exist or considers existence .‘‘i pro- 
bible that a prudent man ought, in the cirfum>f inch’s 
of a particular case, to act ujKm the supjtosition 
that it does exist, [p. 535, col. 2: p. o.lG. col l.J 

It is not usually j)roIilabIe for a ('uurt in doal- 
iiig with evidence in one ca.se to endeavour to ob¬ 
tain much in the way f)f guidance from tlie way 
in whicli another Ooin t dealt with dilferent evidence 
in another case, [p, .535, col 2.J 

Application for revision against an order 
of the Sessions Judge, Fyzabad, dated 12th 
January’, 1927, upholding that of the Magis¬ 
trate First Class, Fyzabad, dated 22nd 
January 1926. 

Mr. Niamat Ullah, for the Applicant. 

JUDGMENT.— In this application for 
revision it is urged that Raghupat Singh, 
who has been convicted of enticing away 
a married woman and sentenced under the 
provision of 8. 498 Indian Penal Code, has 
been wrongly convicted because there is 
not sufficient evidence in law to prove 
the marriage of the woman. The evidence 
to prove the marriage of the woman is the 
evidence of her father-in-law. the evidence 
of herself and the evidence of the Headman 
of the village. Both the father-in-law- and 
the Headman were present at the ceremony . 
of marriage. It is urged by the learned 
Counsel, who presents the application, that 
in view of the decisions in Empress v. 
Fitambur Singh (1), Empress of India v. 
Kallu (2). Quee7i'Empress v. Pirthi (3) and 
Emperor v. Phikku (4), this evidence is not 
sufficient to support in a criminal case the 
fact that the marriage took place. Refer¬ 
ence has been made to the provisions of 
8 . 50 of the Indian Evidence Act. In my 
opinion it is not usually profitable for a 
Court in dealing with evidence in one case 
to endeavour to obtain much in the way 
of guidance from the way in which another 
Court dealt with different evidence in 
another case. It is, of course, perfectlyclear 
that in a prosecution under 3.497 or s. 498 of 
the Indian Penal Code it must be proved 
to the satisfaction of the Court that there 
is in existence a legal marriage before con¬ 
viction can take place and a Court, under 
theprovisions of s. 50of theindianEvidence 
Act, while not directed to exclude evidence 
of opinion as expressed by conduct to 

(1) 5 C. 566; 5 C. L. K. 597; 3 Siionie h. R. Cr. R 
1.3; 2 Ind. Dec. (n. s.) 968. 

(2) 5 A. 233; A. \V. N. (1883) 1; 3 Ind. Dec. (.v. e.) ’ 
205. 

(3, 3 0. C. 342. 

(1) 81) Ind. Cas 464; 2 0. \V. N. 586; 20 Cr. L. J. 
1376; A. I. R. 1925 Oudh 701. 
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tiova such a marriage, is directed not to 

base a finding that such a marriage has 
place upon the evidence of opinion 
aloue. Outside that, a Court is at perfect 
liberty to arrive at a decision as to whether 
a legal marriage is in existence upon all 
relevant and admissible evidence, which is 
placed, before in the due course of law, 
and will decide upon such evidence whether 
such a marriage is or is not proved, when 
after considering the matter before it, 
it either believes it to exist or considers 
existence so probable that a prudent man 
ought, in the circumstances of a particular 
case, to act upon the supposition that it 
does exist. Evidence which will satisfy one 
Court may not satisfy another, and any 
attempt to lay down a provision that such 
evidence as does not satisfy a particular 
Court shall be insufficient in the future to 
prove a similar fact before anyother Courtis 
to my mind an attempt to make law rather 
than interpret it. Here there is evidence of 
two eye-witnesses and the woman herself 
to the effect that she married the com¬ 
plainant, and that the marriage is still 

in existence, and, furthermore, there is the 

somewhat striking point that the applicant 
himself admits that sheis a married woman; 
but in spite of these facts it is suggested 
that in view of the opinions of the learned 
Judges, who were parties to the previous 
decisions the conviction should be set 
aside. I am unable to consider that their 
views are in any waya guide in this case. I 
see no reason to interfere either upon the 
ground of sentence or upon any other 
point. I, therefore, reject this application. 

G. a. Application rejected. 


Q4IMI V. EMPEUOR, 


LAHORE HIGH COURT. 

Criminal Appeal No. 1212 of 1926. 
January 24. 1927. 

PresentUr. Justice Addison. 
QAIMI— Convict—Appellant 

versus 

EMPEROK —Respondent. 

Penal Code (Act XLV of 1860), ss. 75, 379 LP)~~ 
Previous conviction for theft Subsequent conviction 
for false personation—Enhancement of sentence 
Previous convictions for theft and burglary can¬ 
not be taken into account for enhancing the sentence 
under s. 75. Penal Code, where the subsequent offence 

oommitted by the accused is cheating by nersonaticn 

filling under fl* 410j Penal Code. 
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Appeal from an order of the Sessions 

Judge, Shahpur at Sargodha, dated the 3rd 
September, 1926. 

jMr. Din Diayal Kapur^ for the Govern¬ 
ment Advocate, for the Crown. 

JUDGMENT. —The appellant pleaded 

guilty to a charge under s. 419, Indian 

Penal Code, and was sentenced to seven 

years’ rigorous imprisonment under that 

section, read with e. 75 of the Indian Penal 

Code. His grounds of appeal, which were 

sent from Jail, are to the effect that he was 

drunk when he represented as a witness 

for the defence in a particular case that 

he was another person. It has been clearly 

established that he did falsely represent 

himself to be another person when giving 

evidence for an accused in a particular 

case, and he was properly convicted under 

Indian Penal Code, an offence to 

which he pleaded guilty. I maintain his 
conviction. 

He has been previously convicted as 
follows: 

(1) he was sentenced to six months’ 
rigorous imprisonment on the 17 th of 

March, igi^, under s. 457, Indian Penal 
Code, 

(2) he was sentenced to two years’rigo¬ 

rous imprisonment on the 9th of Decem¬ 
ber, 1918, under s. 380, Indian Penal Code 
and * 

(3) he was sentenced to two years’ rigo¬ 
rous imprisonment and a fine of Rs 300 on 
the 3lst January, 1921, under s. 429, Indian 
Penal Code. 

It seems somewhat anomalous that pre¬ 
vious convictions for theft and burglary 
should be taken into account in increas¬ 
ing his sentence in the present case where 
what he did was to appear in Court and 
falsely represent himself to be another 
person when he was giving evidence on 
behalf of a particular accused. The maxi¬ 
mum sentence under s. 419, Indian Penal 
Code, standing by itself, is three years’ 
rigorous imprisonment. In the circum¬ 
stances I accept the appeal to the extent of 
reducing the sentence unders. 419/75, In dian 
Penal Code, to four years’rigorousimprison- 
ment. 

K- L. Sentence reduced. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 635 of 1926. 

November 10, 1926. 

PresentMr. Justice Iqbal Ahmad. 

NAZIR AHMAD— Accdsed— Applicant 

versus 

EMPEROR—OpfosiTB Party. 

Penal Code {Act XLV of 1S60), s. HI,, SSO-Stimu- 
lating commission of o^ence by remarks and suyges- 
tions—Abetment—'Instigation . 

While some persons were voluntarily causing hurt 
to another, the accused who was standing by expressed 
his approval of the conduct of the assailants and 
suggested that the victim should be given a sound 
beating. It was found that blows were inllicted after 
the accused's remarks: 

Held, that the accused stimulated the commission 
of the offence and, therefore, was guilty of abetment. 
^ Instigation necessarily connotes some active sugges¬ 
tion or support or stimulation to the commission of 
the act itself. 

Appeal from an order of the Sessions 
Judge, Kumaon. 

Mr, L. M. Roy, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —The applicant, Nazir 
Ahmad, was convicted under s. 330 read 
with section 114 of the Indian Penal Code 
by the Assistant Sessions Judge of Pilibbit 
and was sentenced to six months’ rigorous 
imprisonment and was further ordered to 
pay a fine of Re. 500. 

The case against him was that when 
Nisar Husain, Rahim Baksh and Nishana 
Were maltreating the complainant Dori for 
the purpose of committing extortion, he 
tacitly, if not actively instigated the com¬ 
mission of the offence by those persons, 
f>y expressing approval of their conduct in 
maltreating a tenant and by suggesting that 
the tenants having lost their heads, they 
should be given a sound beating. The 
point argued before me by the learned 
Counsel for the applicant is that the facts 
disclosed by the evidence of the prosecu¬ 
tion witnesses with regard to the part taken 
by Nazir Ahmad do not constitute the 
offence of which he has been convicted. It 
18 argued that the remark of Nazir Ahmad 
to the effect, that tenants ought to be beaten, 
was a mere expression of an opinion ap¬ 
proving the actions of the persons who 

were actually engaged in beating Dori and 

Old not in any sense amount to an instiga- 
Uon by him for the commission of the 
offence of extortion. I find myself unable 
to agree with this contention. It has been 
louna by the beamed Sessions Judge that 
were inflicted after Naair Ahmad 


made the remarks noted above. As was 
observed m the case of Raghunath Dass v. 
Emperor {!), “instigation necessarily con¬ 
notes some active suggestion, or support 
or stimulation to the commission of the act 
Itself . I am not, after hearing the evi¬ 
dence of the prosecution witness, relating 
to the part played by Nazir Ahmad and 
after going through the observations of the 
learned Sessions Judge on this point pre¬ 
pared to hold that the learned Sessions 
Judge was MTong in coming to the con¬ 
clusion that by the remarks that Nazir 
Ahinad made on that particular occasion 
he did not stimulate the commission of 
the offence by the applicants in the con* 
nected case, and as such the conviction of 
JNazir Ahmad must stand. 

But at the same time 1 cannot overlook 
the fact that it is only technically that Nazir 
Ahmad le being held guilty of the offence 
lor which he has been convicted. There 
IS nothing to show, that when he uttered the 
remarks noted in the judgment of the Court 
below he ever intended thereby to induce 

Aisar Husain and other to further beat 
the complainant. In this view, I think that 
a sentence of one month's rigorous impri¬ 
sonment would meet the ends of justice in 
this case. Accordingly I reduce the sen¬ 
tence passed on Nazir Ahmad from six 
months rigorous imprisonment to one 
month's rigorous imprisonment. The fine 

imposed on Nazir Ahmad, if paid, will be 
refunded to him. 


A. N. A. 


Sentence reduced 
(1) o4 Ind. Cas. 997; 5 P. L, J. 1^9; 1 P L T Vo- 
(1920) Pat. 76; 21 Cr, L. J. 2J3. ’ ' ' • ^ ' CO. 


MADRAS HIGH COURT. 

Ceia-ixal Revision Case Nos. 615 and 

700 OF 1926. 

Criminal Revision Petition Nos 5C8 

AND 585 OF 1926. 

December 2, 1926. 
Presint:-llT. Justice Wallace 

Dr. Mir ANWARUDDJN-Complainant 

—Petitioner 




FATHIM BAI ABIDIN and anotber- 

Rbsfondent. 

Penal Code (Act XLV of mO), s. L99 Etcp^ 0 

of Advocatc-Premmpfi^ of 

good faiih~Malice, e^ject of. ^ ^ 

Wh'm a lawyeria acting in the course ofhia pro- 
fwflonal tlutiM and U tliu« compelled, •ubject^ to 
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the disciplinary action of the Court, to put forward 
everything which may assist his client, good faith 
is to be presumed; bad faith is not to be assumed 
merely because a statement by him is pnma facie 
defamatory, but there must be some independent 
allegation and proof of private malice from which 
in the circumstances of the case the Court considers 
itself justified in inferring that the statement was 
not made because it was necessary in the interests 
of the client but that the occasion was wantonly 
seized as an opportunity to vent private malice, 
[p. 53D, col. l.'i 

Even in cases where some private malice is grati¬ 
fied by the publication of the statement, if such 
publication was imperatively called for in the inter¬ 
ests of his duty to his client, the presence of such 
malice will not negative the presumption of good 
faith, [p. 539, col. 2.] 

A Vakil appearing for the defence in an action 
for defamation, in the course'of his argument made 
statements in Court, oral and written, to the effect 
that the defamatory statement was in substance 
true and had been set out as a fact in a reported 
judgment of the High Court in certain proceedings 
for professional misconduct against the Advocate. On 
a charge of defamation against the Vakil and his 
client: 

Held (H that, in the absence of anything to show 
that the client instructed the Vakil in the definite 
terms used by him in his argument, tlie client was 
not guilty of any offence; [ibid.] 

(2) that the Vakil made the statement in good faith 
and came within the 9th Exception to s. 499, Penal 
Code, inasmuch as the truth of the statement was an 
essential element of the defence and the Vakil w’oiild 
have been gravely lacking in his duty to his client 
if, when he had its truth definitely set out in a 
public law report, he omitted to bring that to the 
notice of tlie Court before whom he was arguing. 
[ibid.] 

Petitions, under ss. 435 and 439 of the 
Code of Criminal Procedure, praying 
the High Court to revise the order of the 
Court of the Chief Presidency Magistrate, 
Egmore, dated 22nd July, 1926, and 29th 
July, 1926, and passed in Application No 2618 
of l926 and the order of the said Court, 
dated 30th July, 1926, 12th August, 1926, 
13th August, 1926, and 24th August, 1926, 
and passed in Application No. 1770 of 1926 . 

Mr. V. L. Ethiraj, for the Petitioner. 

Mr. K. P. Krishnan Menun, for the 
Crown. 

ORDER.— These are two petitions to 
revise the orders of the Chief Presidency 
Magistrate dismissing under s. 203 of the 
Criminal Procedure Code two complaints 
by the petitioner for defamation. The 
counter petitioner in Criminal Revision 
Case No. 700 is a Vakil of this Court. 
The petitioner, who is an Advocate of 
this Court, was prosecuting in his own 
name two cases of defamation, one agairst 
Murad Ali and one against Falhim Bai 
Abidin, the statements complained of be¬ 
ing both of the same nature, to the effect 


that the complainant had infected his wife 
with venereal disease. In the course of his 
argument for the defence in Murad Ali’s 
case his Vakil, the counter-petitioner in 
Case No. 700, made an oral statement that 
the defamatory statement was in substance 
true and had been set out as a fact in a 
judgment of this Court reported in In the 
matter of an Advocate of the High Court (1). 
In the course of his argument for the 
defence in the other case, the same Vakil 
put in to the Magistrate written notes of 
defence arguments which contained the 
same statement. The petitioner charged the 
Vakil for defamation on the footing of this 
oral statement and these written notes of 
argument, and charged also the accused in 
the ‘notes of argument’ case for defama¬ 
tion in that she had instructed her Vakil 
to publish in his argument for defence the 
defamatory matter. These complaints have 
been dismissed and the petitioner comes 
up in revision. 

The second Case No. 615 of 1926 may be 
shortly disposed of There is no evidence 
to show what the instructions of the lady to 
her Vakil were and this Court cannot assume 
against her that she instructed him in the 
definite terms used by the Vakil in his 
argument. That complaint was, therefore, 
rightly dismissed and I dismiss Criminal 
Revision Case No. 615. 

As to case No. 700, the Magistrate has 
dismissed that complaint mainly on his 
view of the law as it stands at present that 
a complaint for defamation against a lawyer 
for matters uttered in Court in the course 
of his professional duties cannot be enter¬ 
tained. In an early Full Bench case in 
this Court Sullivan v. Norton (2), it was 
laid down that such utterances by a lawyer 
in the course of his professional duties and 
required by his duty to his client are ab¬ 
solutely privileged. This Full Bench 
ruling has not been overruled but un¬ 
doubtedly another Full Bench decision 
in Tiruveyigada Mudali v. Tripurasun- 
dari Ammal (3), though not referring 
to this Full Bench case, has doubted 
the correctness of the application to 
criminal law in India of the English 

(1) 76 Ind. Cas. 873; 18 L. W. 823; 46 M. L. J. 
639; 46 M. 903; 25 Cr. L. J. 281; A. I. R. 1924 Mad. 
265; 33 M. L. T. 110 (F. B.). 

(2) 10 M. 28; 3 Ind. Dec. (v. s.) 770 (T. B.). 

(3) 96 Ind. Cas. 978; 51 M. L. .1. 112; (1926) M. W 
N. 606; 40 M. 728; 27 Cr. L. J. 1026; A. I. R. 1926 
Mad. 906j 25 L. W. 207. 
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Common Law doctrine of absolute privilege. 
If I may say so with respect, I siare that 
doubt and am of opinion that the Indian 
law on the subject is to be found within 
the four corners of the Indian Penal 
Code. I am. however, sitting as a Single 
Judge, bound by the Sullivan v. Norton 
case which has not been overruled and have 
two alternative courses open to me, either 
to dismiss the petition on the ground that it 
is covered by the Full Bench case or to 
refer the Full Bench case for re-considera¬ 
tion. The latter I am not prepared to do 
in this case because it appears to me that, 
even on the interpretation of the Indian law 
of defamation as set out by various High 
Courts in reported rulings, the present com¬ 
plaint is not maintainable. There is a course 
of such decisions which interpreting the 
9th Exception to s. 499, Indian Penal Code, 
definitely lays down that, when a lawver is 
acting in the course of his professional 
duties and is thus compelled, subject to the 
disciplinary action of the Court, to put for¬ 
ward everything which may assist his client, 
good faith is to be presumed, and bad faith is 
not to be assumed merely because the state¬ 
ment is prima facie defamatory, but that 
there must be some independent allegation 
and proof of private malice from which in 
the circumstances of the case the Court con¬ 
siders itself justified in inferring that the 
statement was not made bf cause it was neces¬ 
sary in the interests of the clientbut that the 
occasion was wantonly seized as an oppor¬ 
tunity to vent private malice. This is the 
general principle to be gathered from the 
decisions of the High Court of Bombay, 
in re Nagarji Trikamji (4), of Calcutta 
^'il^U'nja Behari Sen V. Harendra Chandra 
^nha (5), of Patna Nirsu Narain Singh v. 
Emperor (6) and McDonnell v. Emperor (7) 
of Rangoon. I entirely agree with this ex¬ 
position of the law. 

I take it that this principle implies and 
carries with it this other principle 
that even the presence of malice will 
not override the presumption of good 
faith where the statement which was 
D3ade obviously necessary in the interests 
of the client, and where the lawyer 
could not omit to make it without gravely 
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111 ^ 19 Ind. Dec. (n. b.) 230. 
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354; 27 Or. L. J. 1090; 7 P. L. T. 
(192®) Pat. 314; A. I. R. 192G Pat. 499. 

92 Iq(1. Cqb. 737; 27 Cr. L. J. 321; A, I. R. 1925 
345; 4. Bur. L. J. 147; 3 R. 524. 


imperilling the interests of his client and 
would in fact not be discharging his duty 

to his client unless he made it; that is, that 
even though some private malice is gratified 
by the publication of the statement, if such 
publication was imperatively called for in 
the interests of his duty to his client, the 
presence of such malice will not negai ive the 
presumption of good faith. That principle 
seems to me to apply directly to the present 
case. The petitioner complains that the 
Magistrate has not heard all the evidence 
that he was prepared to adduce on the 
matter of independent malice due to per¬ 
sonal enmity. I am prepared to assume 
that to be so. Even so, if the counter- 
petitioner’s duty to his client imperatively 
demanded that the statement should be 
made, good faith is present, sufficient gocd 

faith to remove the offence out of the cate¬ 
gory^ of defamation. That the counter- 
petitioner’s duty to his client imparatively 
demanded that the statement should be 
made, seems to me unquestionable. The 
truth of the statement complained of in the 
cases in which he was appearing for the 
defence was an essential element of the 
defence and the Vakil would have been 
gravely lacking in his duty to his client if, 
when he had the truth of that statement 
definitely set out in a public Law Report he 
omitted to bring that to the notice of the 
Court before whom he was arguing. It has 
of course, been pointed out that the Law 
Report merely deals with the “matter of 
Mr. A” without setting out the present peti¬ 
tioner’s name in full. But the petitioner 
has never argued that the report does not 
refer to him, nor in the circumstances of the 
case was such an argument possible. The 
case was fully reported in the newspapers 
at the time and no Court could or would 
have listened to an argument that the Law 
Report did not refer to the present petition¬ 
er. I am clearly of opinion, therefore, that 
the publications complained of were im¬ 
peratively necessary for the conduct of the 
defence in the cases in which the counter- 
petitioner was appearing professionally and 
that, therefore, they were made in good faith 
and cannot be made the subject of a charge 
for defamation. I am, therefore, not prepar¬ 
ed to interfere, and dismiss this petition 
also. 

v. N. v. Petitions dismissed. 
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CALCUTTA HIGH COURT. 

Criminal Revision Case No. 907 of 1926. 

December 8, 1926. 

PreseniMr. Justice Cuming and 
Mr. Justice Gregory. 

RADHIKA MOHAN DAS— Petitioner 

versus 

HAMID ALI— Opposite Pakty. 

Criminal Procedure Code (Met T' of 1898), ss. 4 (h), 
?4 (>4). 190, 250~False report by Excise 0.fficer —Order 
for compensation—'Complaint'—‘Police rei>ort.' 

An order for compensation may be made under 
8. 250, Criminal Procedure Code, against an Excise 
Officer who makes a false and frivolous report to a 
Magistrate. 

The report of an Excise Officer is a complaint within 
8. 4 {h}, Criminal Procedure Code, and is a Police 
report only for the purposes of s. 190 of the Code. 

Mr. Ileramha Chandra Guha and Babu 
Surendra Mohan Ghose, for the Petitioner. 

Mr. Kundkar, Deputy Legal Remem¬ 
brancer, for the Crown. 

JUDGMENT. —The facts of the case 
are as follows: The petitioner is a Sub- 
Inspector of Salt and Excise. On receipt 
of certain information he prosecuted the 
opposite party for selling liquor without 
a license, On trial the opposite party was 
acquitted. The Court held that the case 
was false and ordered the Sub-Inspector 
to pay Rs. 51 as compensation to the 
opposite party under s. 250. Against this 
order the petitioner has moved this Court 
and was granted a Rule on the ground that 
the case not having been instituted on 
complaint or information to a Police Officer 
or Magistrate as contemplated under s. 250 
of the Criminal Procedure Code the order 
directing payment of compensation is ultra 
vires. 

The argument put forward by the peti¬ 
tioner is this. The Excise Officer acted 
upon the information of an informer. He 
then under s. 73 and s. 74 of the Excise 
Act investigated the matter and under 
8 . 74 (4) ■ submitted a report to the 

Magistrate, that under s. 74 G) the report 
is a Police report and so he is in the 
same position as a Police Officer making 
a report to the Magistrate. Section 250 
contemplates that it is the person who 
made the complaint to the Magistrate or 
the person giving information to the Police 
who is to be held liable under s 250 and 
hence that in the case of an Excise Sub- 
Inspector it is the informer who is liable 
to pay the compensation. His contention 
really amounts to this. That in a case 
like this the Sub-luspector is in the posi- 
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lion of a Police Officer who makes a report 
to the Magistrate after investigating an 
information made to him by some person 
or other. The simple answer to this argu¬ 
ment is that this report of the Sub-Inspec¬ 
tor of Excise to the Magistrate is a Police 
report only for the purpose of s. 190 of the 
Criminal Procedure Code. Section 74 (4) 
says it shall be deemed to be a Police report 
for the purposes of s. 190. The logical de¬ 
duction from this is that for other purposes 
the report is not a Police report. It is 
quite clear that it falls within the defini¬ 
tion of complaint in s. 4 (/i), Criminal Pro¬ 
cedure Code, for it is obviously an allega¬ 
tion made to the Magistrate in writing 
with a view to his taking action under the 
Code, that some person known or unknown 
has committed an offence. It is, no doubt, 
added that this does not include the 
report of a Police Officer. But the report 
of the Excise Sub Inspector is only deemed 
to be a Police report for the purpose of 
8. 190, Criminal Precedure Code, and not 
for the purpose of s. 4 (h). So far as s. 250, 
Criminal Procedure Code, is concerned 
8. 74 (4) has noapplication, and the informa¬ 
tion given to an Excise Officer is not for 
the purpose of s. 250 information given to 
a Police Officer. 

Even if the report to the Magistrate by 
the Excise Officer be not a complaint, it is 
information given to a Magistrate and the 
Excise Officer is the person on whose 
complaint or information the accusation 
was made. 

The result is the Rule must be discharg¬ 
ed. 

A. N. A. Rule discharged. 


LAHORE HIGH COURT. 

Criminal Revision No. 640 of 1926 

July 14, 1926. 

Present: —Mr. Justice Fforde and 
Mr. Justice Addison. 

EMPEROR— Petitioner 

vei'sus 

BAKHSHAN— Respondent. 

Criminal Procedure Code (Act V of 1808), s. 562 — 
First offender—Power of Secoild Class Magistrates 
—Punjab Goveimment Notification No. JjSl of 1910. 

By virtue of the Punjab Government Notification 
No. 431 of 1910 Magistrates of the Second Class in. 
the Punjab are competent to exercise the powers con¬ 
ferred by s. 562 of the Criminal Procedure Code fp* 
541. col. 2.] ^ 

SmptroTVi Jawali (I), dweatid from* 
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LE3HI sugar mill V. TUPSI KAHAH. 


Case reported by the District Magistrate 
1926 ’ 

11 * % case was reporied on the 

following grounds;—“ That the Magistrate, 
oecond Class, was not competent to award 
a sentence under s. 5G2. Criminal Procedure 
Code On the analogy of Emperor v. Jawali 
(0) I submit the tile to the High Court 
with the recommendation that the order 
of the Magistrate be set aside and the 
case remanded for a fresh order to be 
passed in accordance with law." 

Mr. A. C. So)ii, for the Government Advo¬ 
cate, for the Petitioner. 

ORDER. 

Ffopde, J.— The facts out of which 
this revision has arisen may be stated 
shortly:— 

One Bakhshan was on the 25th of Febru- 
&ry, 1926, convicted of theft under the pro¬ 
visions of s. 379 of the Indian l^enal Code 
by a Magistrate invested with Second Class 
powers. The Magistrate applying the pro¬ 
visions of 8. 562 of the Code of Criminal 
Procedure directed that the offender be 
released on his entering into a bond with 
surety in the sum of Rs. 200, to appear 
and^ receive sentence when called upon 
during a period of six months, and in the 
nieantime to keep the peace and be of 
good behaviour. 

The District Magistrate has, under the 
provisions of s. 438 of the Code of Criminal 
procedure, reported the matter to this 
^ourt, with a recommendation that the 

the trial Magistrate be set aside, 
uathe case remanded for a fresh order 
10 De passed in accordance with law. The 
earned District Magistrate has adopted 

reason of a judgment of 
m, J„ in Emperor v. Jawali (1). 

aH Judge in that case held that 

oecond Class Alagistrate was not compe- 

anr* fK .^oder the provisions of s. 562, 
ha proper course would have 

pi submitted the case to a First 

or a Sub-Divisional Magis- 
for orders with his report, if he was 
for ®Pioion that the case was a fit one 

powers under that sec- 
CftsA .u® accordingly remanded the 

the nrn« Magistrate to take 

Steps. The learned Judge in 

rH conclusion was not inform- 

ea iPat Magistrates of the Second Class 


SD 


have been specially empowered by the 
Ijocal Government to exercise the poweis 
conferred by s. 562 of the Code of Criminal 
Procedure. '1 his is a matter upou which 
the District Magistrate in that case should 
have satisfied himself before taking steps 
under s.^ 438 of the Criminal Procedure 
Code. The notification in cpiestiou is con¬ 
tained in Part I of the Punjab Government 
Gazette of April 22nd, 1910, at page 303. 
The notification itself which is dated the 
18th of April, 1910, and numbered 431 
(Home) reads as follows:— 

"The Lieutenant-Governor of the Punjab 
is hereby pleased to invest all Alagistrates 
of the Second Class in the Punjab with the 
power to exercise all or any of the powers 
confer!ed upon a Court by the provisions of 
s. K 6'2 of the Code of Criminal Procedure, 
18 ^ 8 ." 

As it is perfectly clear from this notifi- 
cation that Magistrates of the Second Class 
are competent to invoke the provisions of 
8. 562 of the Code ofCriminals^Procedure, 
it^ follows that in the present case the 
trial Alagistrate has acted with perfect pro¬ 
priety and in accordance with law. His 
order, therefore, must stand, and the re¬ 
commendation of the District Alagistrate 
be refused. 

Addison^ J.— I agree. 

N* A. Revision dismissed. 


«4| 25 Or,' /il®! 5 36; A. I. R. 1924 Lah, 


PATNA HIGH COURT. 

Criminil Revisions Nos. 534 and 550 

OF 1924. 

January 28, 1925. 

Pr€sen^‘~Justice Sir B. K. Mullick, Kt. 
and Justice Sir John Bucknill Kt 
DESHI SUGAR AIILL-^Petitionee 

versus 

TUPSI KaHAR and others—Oppositb 

Party. 

Criminal Procedure Code (Act V of 1S08), e 233^ 
Public nuisance—C(yntamination of river water by 
industrial concern-Evidence of c(mtamination— 
Complaint against several persons—Evidence against 
particular wrong-doers, necessity of—Order prohibit¬ 
ing discharge, whether can be passed. 

An order prohibitmg the discharge into a river of 
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an ertluent which miffht be injurious to tlie health 
of the community which has rights to the use of the 
water in such stream, can be made under the second 
paragraph of s. 133 (1), Criminal Procedure Code. [p. 
oi2. col. 2 i 

It is not admissible for a tribunal to assume that, 
even if a nuisance is proved but not as against any 
particular party complained of as causing it, an order 
prohibiting such nuisance can be issued against all 
parties against whom complaints are made. [p. 513, 
col. 1.] 

Where nuisance is complained of against two per¬ 
sons it is necessary to prove sul)8lantially. before an 
order could be made against either or both of them, 
that either or both caused the nuisance, [ibid] 

Although it is of the utmost importance that sources 
of public watersupply must be maintained j>iire 
and free from pollution by industrial factories, yet 
such pollution must be convincingly proved against 
a wrong-doer before any order can be passed against 
him. [i(^id.] 

The question whether the water of a river has been 
contaminated by the etlluents of an industrial concern 
is one which calls for scientific en([uiry and cannot 
be decided merely upon the opinion of the neigh¬ 
bouring villagers, [p. 543, col. 2. j 

Criminal revisions from an order of the 
Second Class Sub-Deputy Magistrate, 
Siwan, dated the ‘Joth July, iy24. 

Messrs. S. Hasan Imam Akbari and Sul- 
tanuddin Husain, for the Petitioner. 

Messrs. S. P. Varma and Hareshwar Pra¬ 
sad Sinha, for the Opposite Party. 

JUDGMENT. 

Bucknill, J. —In this matter there were 
two applications in criminal revisional 
jurisdiction. They have been substantially 
neard together; they both raise substan¬ 
tially the same point. Application No. 534 
of 1924 is made by the Manager of New 
Sugar Mill, 8iwan; Application No. 550 
of iy24 is made by the Manager of Deshi 
Sugar Factory, Siwan. Both these sugar 
factories or mills are situated on the bank 
of the river Daha; the New Sugar Mill is 
a good deal (some few miles) lower down 
the river than the Deshi Sugar Factory 
and the former has only been in existence 
some four years; the latter is an older 
institution. In April of last year a peti¬ 
tion was filed before the Sub-Divisional 
Officer of Siwan which is in the Sarna 
District by nearly a hundred persons liv¬ 
ing in the neighbourhood of the river 
complaining that the river had been pol¬ 
luted by the Mills' effluents; they alleged 
that some cattle had died as a result, so 
they thought, of drinking the river water; 
they stated that they were afraid that 
there might be an outbreak of disease 
and they prayed that action might be taken 
against the two Mills under th« provisions 


of s. 133 of the Criminal Procedure Code. 
The Sub-Divisional Officer thought fit to 
refer the matter to an Honorary Magis¬ 
trate for a report and this gentleman re¬ 
ported that he thougrht that there had 
been some contamination of the river by 
refuse matter which had been allowed to 
be discharged from the Mills, but that it 
was difficult to say from which. The Sub- 
Divisional Officer ordered on the 10th of 
May that notice should be issued on the 
Managers of both Mills to appear before 
him to show cause why they should not 
be prohibited under s. 133 of the Crimi¬ 
nal Procedure Code from polluting the 
water of the river by discharging into 
it noxious and dirty water from their 
factories. Both parties eventually appear¬ 
ed and an order was passed directing the 
Managers under what purported to be eub- 
8. (Ij of s. 133 of the Criminal Procedure 
Code to discontinue, prior to the 23lh of 
May last, draining into the river dirty or 
noxious water and to abate the nuisance 
thus caused on that account. It was fur¬ 
ther ordered in the alternative that the 
applicants should move the Sub-Deputy 
Magistrate of Siwan to have the order set 
aside or modified. The applicants did 
appear before the Sub-Deputy Magistrate 
and evidence was heard on both sides. 
As a result the Sub-Deputy Magistrate 
made the orders absolute. The applicants 
then moved the Sessions Judge against this 
order but the Sessions Judge refused to 
refer the matter to the High Court and re¬ 
jected the application. 

Now, it is true that certain small legal 
points were raised before the Sessions 
Judge, but they have not been seriously 
pressed before this Court, the applicants 
preferring to rely upon a more cogent 
argument. It was, however, pointed out 
that under the provisions of s. 133 (1) of 
the Criminal Procedure Code the first 
paragraph regarding the removal of a 
nuisance from a river was, perhaps, hardly 
applicable to the case of the pollution of 
a river by an effluent from a factory. It is 
not now very material whether that is so or 
not ; for it is quite clear that the second 
paragraph of the sub-section in, question 
gives ample power to make an order pro¬ 
hibiting the discharge into a river of an 
effluent which might be injurious to the 
health of the community which has rights 
to the use of the water in such stream. 
What, however, is now urged on behalf 
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ia particular of the Ne\v Sager Mill is 
that there was no evidence whatever of 
any real value that there hil ia fait 
been any contamination of the water of 
the river by any ellluent from the factory; 
but that, on the other hand, there was 
overwhelming and scientific evidence on 
the part of the New Sugar Mill to show 
that that Mill discharged nothing noxious 
into the stream. 

The Deahi Sugar Factory, which ob¬ 
serving that no complaint had ever been 
taken against their factory, or as to the 
condition of the stream prior to the 
appearance on the bank of the New 
Sugar Mill, pointed out that no attempt 
had been made to prove that any dis¬ 
charge from their (the Deshi) Factory, was 
noxious. 


V. TOPSI KAn.\R. 


5‘J.1 


I here is no evidence which Mill con¬ 
taminated the water an-l the evidence of 
c^ntanunatioa by elllnent from Sn-ar 
lactones at all was, in my opinion, not 
suppoited by any ade([uate testimony. 

[His Lordship then discussed the evi¬ 
dence and continued;—] 


The conclusions are clear; firstly, that 
if examination of the waters of the river 
below the New Sugar Mill showed no 
' contamination, the Deshi Factory, which 
IS rather higher upstream, was not a 
culprit any more than the new Sugar 
Mill.^ Secondly, that in law it is not 
admissible for a tribunal to assume the 
. attitude that, even if a nuisance is 
proved but not as against any particular 
*'party complained of as causing it, an 

■ order prohibiting such nuisance can be 

■ issued against all parties against whom 
; complaints are made. To illustrate this 
. principle in this case : even if it had been 

shown (which, incidentally on the evi- 
/dence does not appear to have been the 
case) that^ a nuisance existed due to 
contamination of the water of the river 
■by what was a noxious effluent from the 
ougar Mills, it would be necessary to prove 
.substantially, before an order could be 
made against either or both of the Mills, 
■that the effluent from either or both was 
.noxious. Unless this is done it is obvious 
that a totally illegal and unjust order 

til against one or other of 

the Mills which may have done absolutely 
nothing wrong. 

It need hardly be said that it must be 
ecognized by every one that it is of the 
tmost importance that sources of public 

must be maintained pure 
® pollution by industrial 

^ . c? I but such pollution must be 
V -J^^cingly proved against a wrong-doer 

order can be passed against 


The Civil Sizi-geDn and the Chemist think 
Pillution of the river (if there is any deteri- 
oration) is due ti vegetable growth, 
little Ihw at certain seasons and other 
incidental causes. Whilst, as I have 
occasion to repeab it is most important 
to preserve source,s of water sup])ly pure 
It IS necessary, if charges of pollution 
are to be suceessfully prosecuted against 
parties alleged to be contaminating such 
sources, that convincing proof o"f such 
pollution be brought home to their doors 
This has certainly not been done here • 
the complaints and evidence in support 
thereof do not even purport to do so 
against either Mill individually, nor in my 
opinion on the evidence do they in fact do 
so against either or both, 

But there is nothing to prevent further 

steps being taken but the evidence should 

be properly prepared ; samples of the efflu- 
ents actually flowing from any industrial 
concern suspected of contaminating the 
river should be taken and analysed and 
if it then be found that these samples 
contain matter which (taking into per¬ 
spective the volume of the effluent and 
the volume of the river) would be de¬ 
leterious to the water of the river when 
utilized for domestic purposes, the case ia 

clear. 

But the matter is, it must be em¬ 
phasized, one which calls for scientific 
enquiry and cannot be decided merely 
because a number of persons, in April or 
May when the river is very low and 
hardly flowing, think that the stagnation 
and impurity of the water, an outbreak 
of illness or the loss of some cattle may 
be due to the presence near of two sugar 
mills. ® 

I have no hesitation in coming to the 
conclusion that the orders must in both 
these cases be quashed, firstly, because it 
is not competent to make orders of the 
kind made against two parties simply 
because it is thought that either (or per¬ 
haps both) may be in fault: and, secondly, 
because the scientific evidence (which la 
M that matters in these cases) in my 
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view is at present overwhelmingly in favour ^ilagistrate admits that he made a mis- 

of the applicants. take and a copy of his report in Urdu is 

Mullick, J.— I agree. appended. 

A. N. A. Order quashed. ^ ORDER,— There is no appearance. For 

the reasons stated by the learned District 
Magistrate the order under s. 522, Code of 
Criminal Procedure, is set aside. 

K. L, Order set aside. 


LAHORE HIGH COURT. 

Criminal Revision No. 1528 of iy2(i. 

January 21, 1927. 

Pre-^enfMr. Justice Campbell. 

SHERA—Accdsed—Petitioner 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1S9S), s. 522 — 
Trespass not attended by force—Restoration of pos¬ 
session, legality of. 

When an act of criminal trespass was not attended 
by criminal force, or show of force or by criminal 
intimidation, possession of tlie property trespassed 
upon cannot be restored to the complainant under 
s. 522, Criminal Procedure Code. 

Hari Chand v. Emperor (1\ followed. 

Case reported by the District Magistrate, 
Hoshiarpur, with his No. 3987 of Septem¬ 
ber, 192(5. 

REPORT.— One Bulaqi instituted a 
complaint on the l3th of July, 1925. against 
one Shera in the Court of the Naib Tahsil- 
dar of Dasuya, exercising powers of a Magis¬ 
trate of the Third Class, under s. 447 of the 
Indian Penal Code. The allegation was 
the complainant who is blind, obtained 
possession of a certain area of land under 
the decree of a Civil Court, and that sub¬ 
sequently the accused cultivated this land 
without his permission. It was not alleged 
that the act of trespass was attended by 
criminal force, or show of force or by 
criminal intimidation. In convicting the 
accused and fining him Rs. 5 only, the 
Magistrate ordered that possession should 
be restored to the complainant under 
s. 522 of the Code of Criminal Procedure. 

GROUNDS. —In view of the facts as 
explained above it is quite evident that the 
Magistrate’s order passed under s. &22of the 
Code of Criminal Procedure was without 
jurisdiction, HaW Chand v.Emperor (i) is in 
point. It is accordingly recommended that 
the order in question may be set aside. The 

^ 1 ) 61 Ind. Cae. 472; 16 P. R. 1919 Cr.; 20 Or, L. J, 


MADRAS HIGH COURT. 

Criminal Revision Case No. 426 op 1926. 
Criminal Revision Petition No. 348 

of 1926, 

October 24,1926. 

Present: —Mr. Justice Jackson. 

Inre PERIA PONNUSWAMI GOUNDAN 
and another—Accdsed—Petitioners. 

Penil Code (Act XLV of 1860), s. 339—Rest7’aining 
horse on which person is riding—Wrongful restraint. 

Restraining a horse on which a person is riding so 
as to prevent him from proceeding at the moment of 
restraint is wrongful restraint within the meaning 
of 6. 339 of the Penal Code. 

Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the judgment of the 
Court of the First Class Bench of Magis¬ 
trates, Pollachi Taluk in Summary Trial 
No. 20 of 1926. 

Messrs. V. L. Ethiraj and A. S. SivakamU 
nathan, for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER,— It is argued that restraining 
a horse on which a person is riding is not 
wrongful restraint as defined by s. 339, 
Indian Penal Code. If the person is prevented 
from proceeding at the moment of restraint 
the terms of the section are satisfied. It is 
no defence that he might have got off the 
horse, and walked in the same direction. 

The petition is dismissed. 

V. N. V. Petition dismissed. 
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AI, HIGH COURT. 

.Mii>CELUN-Er„b First Civil ApruAL No. 1213 


ANNUREDDI PICHIREDDI, 


515 


OP l.'l’o. 

July 12, 

Present: Mr. Justice Campbell and 

niTi.T ^' Addison. 

GLLhlAL iSIXGH—A ppellant 

_ icrsus 

SINGH AND OTHERS 

r- J D , —fiPSPONDENTS. 

Cirii Proc‘:dtirc Code (Act V of lOOS) 0 \\1 >• 

p4-IirunrW ‘ to a particular 

the transfer an.I that the transferee nZed tZiZ 
tion ofTh? ran apply for exccu- 

IWdure Civil 

foUowe(l!‘‘^''“ '■■ Subramania Cliettiar (1), 

'^•le order 

dated thp'-ri 

aatea tne Jrd b ebruary, 1 .^ 20 . 

Nath Aygar- 

wai and Dkaram D.is, for the Appellaat. 

DalTfp ^ r"'* and 

mulat Rarn, for the Respondents 

Pdbruary, 
obtained a decree against 

1914 n February, 

leaving a son Gur- 

n ™ ^ Oy a pre-deceased wife and 

Anostt"" Musammat Raj Kumari. 

R.?i u later named 

thi 4 hh L clead. On 

'reL!s« 1913, Gurbakhsh Singh 

o? hi himself to be the only heir 

othia deceased father Daulat Ram execut- 

SiQ<rh*^ir^ff®‘®‘^i‘^®®‘^ favour of Ram 
of tho * assigning to him that portion 

for Rs'snivel remained unsatisfied, 

Gu/hfLu^L*^'^,'^- 1*^® 95th January, 1921, 

exeeiit,^^*^ ^l®'f nn application for 
of thfl*'!'^ ?f the decree making no mention 
el '^P® application remain- 

Ga?dkl^°s' 19dl, 

under 0 

assi<rnmflni r alleging that the 

G ,rh^M L favour of Ram Singh by 

bewAs^h^^ ^ingb was benami and that 
Ills name^ transferee, and prayed that 
holder should be substituted as decree- 
holder in place of that of Gurbakhsh Singh. 

appfeim"" 'P'’® ’■^‘®®'^ latter 

S o der“'? aad eventually it was rejected 
ruary^ 14 / ‘A dated the 3rd Feb- 

»he p^Lnt apS “ Presented 


whether the application 
n \"v fullilled the requirements 

01 U. aXI, r. 1(J as an application for exe- 
of the decree but, assuming that 
It did so, it was nevertheless incompetent 

since there was no transfer by assignment, 
m writing in favour of Gurdial Singh. It 
has been ruled recently by the Madras 
High Court in Palaniappa Chettiar v. Subra- 
mania Ckettiar (1) that, where a decree 
has been transferred to a particular person 
under an instrument in writing, no other 
person claiming that he was the real 
owner under the transfer and that the 
transferee named therein was a mere benami- 
dai' for him, can apply for execution of 
the decree under the terms of 0. XXI, 
r. iG, Code of Civil Procedure. We agree 
with this interpretation of the rule and 
it seems to us that the Legislature has 
deliberately provided that in an execution 
Court only that person claiming to be an 
assignee of a decree shall be recognised 
who is able to produce a written instru¬ 
ment of assignment in his favour, and that 
there shall be no facilities for prolonging 
execution proceedings by investigations 
mto complicated disputes between a decree- 
holder and an alleged assignee or between 
rival assignees. It would often happen 
that the judgment debtor is not concerned 
at all with the merits of such a dispute 
but only with its duration. 

We dismiss the appeal with costs. 

Appeal dismissed, 

(1) 83 lad. Cas. 409; 48 M. 553; 43 II. h. J. 419- 
L. W. 545; A. I. R. 19^5 Mad. 701. ’ 
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Madras Higr court* 

Rbfbrrbd Case No 17 of 1925, 

March 9, 192,i. 

Present- -Mr. Justice Krishnan, Mr. 

Justice Rameaam and .Mr. Justice Beaslev 

OHEEDELLA CHENCHAYU-pSfFE 

versus 

PfCHIREDDl—D^ fbaVDant. 

Madras Vtllage Courts Act (I of 1889) « 

CouH Fees Act {VII of 1870). Sch. II, Arf 

Act (II of 1899), as amended by Madras Stamii 
(Amtnimml) Act (VIofW2JI, Sch. I A, Arf.iul. 
Security-bond executed under ». 53 of iladrae Vi lane 
Courts Act—blamp duty. “‘^<7-' 

Article 6 of Sch. 11 to the Court Feee Act ag am-nd- 
ed applies only to bail-bonds and other instruments 
of obh^tion under the^ Criminal Procedure OuX r 
under the Civil Procedure Code. A socurity^bou^ 
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executed by a surety under s. 53 of the Madras 
Village Courts Act in respect of property attached 
and wlii' h the surety undertakes to return or to pay 
a sum of money on a certain event, does not 
come under Art. G of Sch. II to the Court Fees Act 
and is not exempt from payment of Court-fees. 
Such a document comes under Art IG of Sch. lA to 
the Madras Stamp iAmendment) Act and should bear 
the same duty as a bottomry boijd for the amount 
secured. 

Case stated under s GO of the Indian 
Stamp Act of ISiiO by the District Munsif, 
of Kavali and submitted through the Dis¬ 
trict Judge of Nellore, in Suit No. 359 of 
lt)23. on the file of the Panchayat Court, 
Kavali (0. P. No. 19 of 1925 on the file of 
the Court of the District Munsif, Kavali, 
against the order of the said Panchayat 
Court, Kavali, in execution petition in the 
said Suit No. 359 of 1923 on its file. 

Mr. K. S. Desifean, Aviicus Curicp. 

The Government Pleader, for the Govern¬ 
ment. 

JUDGMENT. —Thiscasehas reference 
to a security-bond taken by a Village Court 
under s. 53 of the Madras Village Courts Act 
I of 1889. The question raised is -what 
stamp this document should bear? At 
present the document bears no stamp at 
all. ^Vhen the Village Court w'as asked 
why this document was taken without any 
fltainp they replied^ that, in their opinion, 
the document fell within Art. 6 of the Court 
Fees Act and that as Government had 
exempted the Court-fees payable under the 
Court Fees Act in Village Courts this docu¬ 
ment required no stau.p at all. This 
opinion does not seem to be correct. Article 
6, Sch. II to the Court Fees Act as amended 
applies only to baihbonds and other in¬ 
struments of obligation under the Criminal 
Procedure Code or under the Civil Pro¬ 
cedure Code, 1908. Now this bond cannot 
he treated as a bond under the Civil Proce¬ 
dure Code for the Code does not apply to 
the Village Courts at all. That has been so 
ruled by a Bench of this Court in Kandoth 
Sankaraii Kair v. Karayi Kuzhakeproth 
Alchuthan (1). It follows, therefore, that 
to decide the stamp that this document 
should bear we must look to the Stamp 
Act. It falls under Art. 4t) of Sch. lA of 
the Madras Stamp Act as amended which 
speaks of "security-bondsor mortgage-deeds 
executed by way of security for the due 
execution of an office, or to account for 
money or other property received by virtue 

(1) 73 Ind. Cas. 793: 46 M. 73-1; -14 M. L. J 643; 
(1923) M.W. N. 353; 32 M. L. T. 403; 18 L. W. 19; 
A.l, JR, 1923 Mad. 651. 


thereof.” The further words need not 
be quoted. Here the security-bond was 
executed for property received and which 
the executors undertook to return or to pay 
Rs. 4U instead. Under Art. 46 this docu¬ 
ment should have borne the same duty 
as a bottomry bond for the amount secured 
and the proper stamp seems to be (-annas. 
This is our answer to the reference. The 
document would be admissible in evidence 
all the same if the stamp duty and the 
penalty is paid. Apparently when ex¬ 
empting from Court-fees all documents filed 
in the Village Courts an omission was made 
as regards this particular document. If 
this is so, it wdll always be '^pen to the 
Government to put it right by the necessary 
notification. As the law’ at present stands 
we are of opinion as above stated that 
the document should have borne a G-annas 
stamp. 

V. N. V. Reference answered. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1134 of 1924. 

January 6, 1927. 

Present;—Mr. Justice Iqbal Ahmad. 

Syed MUSA IMRAN— Defendant— 

Appellant 

VC^TSXIS 

BHAGWAN DAS and another— 
Plaintiffs—Respondents. 

Suits Valuation Act {VH of 1S87), s. ll-^Vnder^ 
valuation, objection to — Appeal—Appellate Court 
duty of-Vnder-valuaiion affecting forum of appeal-^ 
Disposal of suit on mci'its, whether prejudicially 
affected. 

Under s. 11 of the Suits Valuation Act an Appellate 
Court is only required to record reasons if it holds 
that the suit was over-valued or under-valued and 
that the over-valuation or under-valuation has pre¬ 
judicially affected the disposal of the suit on the 
merits, but it is not required to record reasons in 
writing for holding that the under-valuation or over¬ 
valuation has not prejudicially affected the disposal 
of the suit, [p 547, col. 2.] 

The dispo.sal of a suit cannot be deemed to have 
been prejudicially affected on the merits within the 
meaning ofs. 11 of the Suits Valuation Act, merely 
because of a change in the forum of appeal conse¬ 
quent upon the under-valuation or over-valuation. 

Second appeal from the decree of the Ad¬ 
ditional Subordinate Judge, Moradabad, 
dated the 12th of April, 1924 

Mr. A. Sanyal, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT. —This is a defendant's 
appeal and arises out of a suit for posers. 
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Musa imkan p. bhagwandas. 


Sion of a certain village that was alleged 
to have been leased by the defendant to 
the plaintiffs for a period of nine years on 
the 3rd of February, 1920. The annual 
^nt reserved by the lease was Rs 400 
ihei suit was valued at Ks. 400 and was 
hied in the Court of the Munsif, One of 
the pleas taken in defence was that the 

dispute was worth about 
tis. 20,000 and that the suit was not cogniz¬ 
able by the Munsif. This plea was 
overruled by the learned Munsif and even¬ 
tually he passed a decree in the plaintiffs’ 
favour. The defendant filed an appeal 
against the decree of the trial Court in the 
Court of the District Judge. One of the 
pleas urged in the lower Appellate Court 
was that the learned Munsif had no juris¬ 
diction to try the suit and as such, the 
decree passed by him was a nullit 5 \ This 
plea was overruled by the lower Appellate 
Court and the appeal was dismissed. Jn 
second appeal before me the decree of the 
lower Appellate Court has been assailed 
oy the learned Counsel for the appellant 
on two grounds. In the first place he has 
urged that the lower Appellate Court has 
erred in law in overruling the point of 
jurisdiction urged before it without assign¬ 
ing any reason for holding that the under¬ 
valuation of the suit by the plaintiffs-re- 
spondents did not prejudicially affect the 
disposal of the suit on its merits. The 
second point urged by the learned Counsel 
19 that the value of the subject-matter of 
the suit being Rs, 20.003 if the suit had 
been properly valued, it would have been 
tried by a Subordinate Judge and an ap- 

his decision could lie only in 
the High Court and as, because of the 
^^^^^■''''aluation of the suit, the case was 
^led by a Court inferior in grade to the 
Court of the Subordinate Judge and the 
appeal was heard not by the High Court 
out by the District Judge, it was clear that 
the under-valuation did prejudicially affect 
tne disposal of the suit. 

# opinion, there is no force in either 
ot the contentions advanced on behalf of 

appellant. Section 11 of the Suits 
aiuation Act prohibits an Appellate Court 
rom entertaining an objection, that by 
eason of the under valuation of a suit, a 
^ourt not having jurisdiction to try the 
me exercised jurisdiction with respect 
thlt?' ^oless the objection was taken in 

Court of first instance at or betoe the 
uate on which the issues were framed, or 
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the Appellate Court is satisfied, for reasons 
to be recorded by it in writing, that the 
suit was under valued and that tlie under¬ 
valuation thereof has prejudicially allecled 
the disposal of the suit on the merits If 
the objection as to jurisdiction wns taken 
in the Court of first instance before the 
framing of the i.ssues, and the Appellate 
Court IS not satisfied either that the suit 
was under-valned or the under-valuation 
has prejudicially affected the disposal of 
the suit, and has before it the materials 

necessary for the decision of the appeal it 
IS authorised by cl. (2) of s. 11 of the Suits 
Valuation Act to dispose of the appeal as 
If there had been no defeat of jurisdiction 
m the Court of first instance. The Appel- 
late Oo'irt is onl.y required to record reasons, 
It It holds that the suit was over-valued or 

over-valuation 

or under valuation has prejudicially affect¬ 
ed the disposal of the suit, but it i.s 
not required to record reasons in writ¬ 
es for holding, as the lower Appellate 
Court has done m the present case, that 
the under-^valuation had wot prejudicially 

affected the disposal of the suit. The 

O"'" having held 

tnat the decision of the suit was not affect¬ 
ed by tne under-valuation it rightly adopt- 
ed the procedure enjoined by cl (2) of s. 11 
of the Suits Valuation Act and, in my 
opinion, the first ground argued by the 

learned Counsel is untenable. The second 

ground urged by the learned Counsel is con¬ 
cluded by .authorities. It has been held in 
I\arayani yimmal V. Secretary of State-for 
/wtZia (1) that "the mere change of forum 
consequent on the under-vahiation cannot 
be treated as prejudicially affecling 

vathx Nethiyar (2) In the last mentioimd 

case It has also been held that “the diq. 
posalofa suit cannot be deemed to have 
been prejudicially affected on the merit? 
merely because of a change of the forum 

of appeal consequent upon the under-valua- 
tion. A similar view was taken in the 
caseotRaghavaCharxar v. Raghava ct 

The learned Counsel for the appellmt 
has relied on a decision of the pfn ' 1 
(1) 41 Ind. Ca8.]67. 1 Uiijab 

f2) 73 Ind. Gas. 87; 18 L. \y i. je , , 

(ll'23) M. W. N. 489- 40 M 4'?i- a 

li; 33 iM. L. T. 5 Mad! 

Caa. 545; 20 M. L. J, 72G, 8 M, h, T. 
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Cliief Court reported as Cheloo v. Kali Das 
(4). In that case it was held that “when 
an inferior Court disposes of a case which 
should have been heard by a superior 
Court, there is ground for thinking that 
the parties are prejudiced.” If it was in¬ 
tended to lay by that decision that, the 
mere fact that a suit that ought to have 
been tried by a Court of a superior grade 
was tried hy a Court of inferior grade 
because of an under-valuation, is enough 
to lead to the conclusion that the under¬ 
valuation has prejudicially affected the 
disposal of the suit. I am, with all respect, 
unable to agree with that decision. Sec¬ 
tion 11 of the Suits Valuation Act con¬ 
templates cases which because of an under¬ 
valuation have been decided by a Court of 
an inferior jurisdiction to the one which 
would have decided the suit, if it had been 
rightly valued. If the mere fact of the 
trial of the suit by an inferior Court was 
enough to lead to the conclusion that the 
disposal of the suit has been prejudicially 
affected, sub-cl. {b) of cl. (1) of s. 11 would 
not have been worded as it is worded. In 

judgment, the decision of the lower 
Appellate Court is perfectly correct and I 
dismiss the appeal with costs. 

K. Appeal dismissed. 

(4) 41 Ind. Cat. 816; 21 P. K. Iyi8. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1351 of 1922. 

January 18, 1927. 

1 resent:—^\r. Justice Fforde acd 
Mr. Justice Campbell. 

MBsefiE. ISHAR DAS-DHARAM CHAND 

Defendants—A FPELLAMS 

V^TSV S 

Messrs. KANNtJ MAL-GHAMANDI LAL 
— Plaixtiffs - Respondents. 

Sale of Acceptance of goods by i^urchaser— 

Goods not according to contract—Suit for refund of 
sale price, maintainability of—Conditions precedent 
— Purchaser, when entitled to reject gcods. 

Where a purchaser has accepted deliveiy of goods 
he cauDOt sue for the recovery of the sale price on 
the ground that the gccds do not answer the de¬ 
scription contracted for, his only remedy being a suit 
for damages for breach of the contract, fp. 549. cols. 

2 .] 

The mere fact that the numbers on the bales cf 
the goods supplied do not correspond to the numbers 
given in the invoice or that the goods were not 
^hii^ped direct to b particulur port, but only vtc ca- 
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other port, does not entitle a buyer to reject the goods 

here these terms are not expressly made conditions 
precedent, [p. 548. col. 2.] 

lurst appeal from the decree of the Sub- 

Judge, First Class, Delhi, dated the bth 
May, 1922. 

Lala Moti_ Sagar, R. B., and Mr. Mehr 
Chand Mahajan, for the Appellants. 

Lala Saj’-Z/ia Ram Kapur^ R. S., and Lala 
Balwant Rai, for the Respondents. 

JUDGMENT. 

Fforde, J. —By a contract in writ¬ 
ing dated the 27th of August, 1919, the 
defendants agreed to sell and the plaintiffs 
agreed to buy 15 bales of unbleached 
Japanese long cloth, 44 inches in width and 
38 yards in length, described as quality 
No. 5l5l at Rs. 28, goods to be shipped in 
3 lots with 60 days’ grace by February 1919 
shipment. It is conceded on both sides 
that by “February lyly shipment in 3 lots” 
is meant that the goods were to be shipped 
in the months of February, March and April 
respectively in lots of five bales in each 
shipment. 

On the arrival of the first two lots the 
plaintiffs refused to accept them upon 
various grounds. The defendants then 
brought a suit for non-acceptance and got 
a decree in respect of these two consign¬ 
ments. The remaining five bales arrived 
ou the 8th July, 1919, an appropriate date 
under the contract,—and notice of arrival 
was duly sent to the plaintiffs upon that 
date. Borne correspondence ensued and 
ultimately the plaintiffs took delivery of 
these five bales on the 3rd September, I9l9. 
On delivery of these five bales the plaintiffs 
paid the agreed price. No further steps, so 
far as the evidence before us goes, were 
taken by either party to this contract until 
the 2Qd of January, 1920, when the present 
suit was brought by the buyers for the 
recovery of the purchase price. 

The case was tried by a Sub-Judge of 
the First Class, Delhi, who found in favour 
of ihe plaintiffs. The learced trial Judge 
took the view that the goods were not of 
the description contracted for inasmuch as 
the bale numbeie, when the bales were 
produced in Court, did not correspond to 
the numbers placed upon the bales by the 
shippers, and on the further ground that 
the goods Lad been shipped via Bombay to 
Karachi instead of direct to Karachi. 

Mr. Aloli Sagar’s first objection to the 
decree cf the learned trial Judge is that a 
suit for the recovery of the price of goodg 
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Bold and delivered does not lie, inasmuch 
as the plaintiffs hai accepted delivery, and, 
accordingly, could only sue for damages for 
nraach of contract iu the event of their 
being able to satisfy the Court that they 
had, in fact, sustained damages by reason 
of the goods not ansu'erinij the description 
contracted for Mr. Sardha Ram, who 
appears for the plaintiffs contends that the 
goods were not finally accepted as his 
clients after examination definitely rejected 
them. But in support of this contention 
there is no evidence whatsoever. Mr. 
Sardha Ram relies upon some remarks made 
by Sundar Lai, P. W. No. ll>, in the course 
of his cross-examinalion. The statement 
in question is as follows:— 

“When the goods were delivered, the 
purchasers complained that the goods 
were late and were purchased in the market 
iu Bornbay. Several settled and there is 
litigation going on with others. Gordhan, 
Makhan settled but cannot say how. Plaint¬ 
iff also brought the same complaints. I did 
not write to the proprietors regarding these 
complaints. Seth Ram Richpal came to 
Delhi and I informed him of the complaint 

and he said that he would himself see to 
It." 

There is thus no evidence that, beyond 
making certain complaints about the mode 
in which these goods had been shipped, 
there was any rejection of the goods by the 
plaintiffs after they had been delivered. 
Though they were delivered on the 3rd of 
September, 1919, nothing was done by the 
plaintiffs, no letter was written, no notice 
sent—until the action was brought on the 
2ad of January l.j20. The goods, therefore, 
remained in the plaintiffs’ possession for 
four months during which time they had 

every opportunity to examine them and as¬ 
certain whether or not they corresponded to 
the contract. They also had ample time 
in which to write a simple letter definitely 
stating that having examined the goods 
they refused to accept them. In the 
absence of any notice of such refusal the 

plaintiffs must be deemed to have accepted 
the goods. 

I may further add, that even if it had 
been established that the numbers on the 
bales did not correspond to the numbers 
given in the invoice this in itself would not 
entitle the buyers to reject the goods. 

1 here is no term in the contract between 
the parties making it a condition precedent 
to the contract that the bales should bear 
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any particular number. Similarlv flir* 
plaiQtiffs’ contention that the goods were 
shipped first to Bombay, even if establisli- 
ed by evidence, would not give them a 
nghtof rejection provided the goods were 
of February shipment and corresponded in 
quality, nature and description to the goods 
contracted for. Tne contract merely pro¬ 
vided that the goods should be available to 

at the Karachi Godown and 
they were so available. It follows that even 
on the plaintiffs’ own case they had no rigiit 

to reject the goods and their ^only remedy 
was to sue for damages for breach of con¬ 
tract if they considered themselves to be in 
a position to prove that the goods were 
not in fact those which they agreed to buy. 

Mr. Sardha Ram has argued in the alter¬ 
native that this action should now be treat¬ 
ed as one for damages for breach of con¬ 
tract. 

The objection to this suggestion is that 

there is no evidence whatsoever of any 
damages sustained by the plaintiffs. There 
Js no evidence that the goods were not of 
the nature and quality and description con¬ 
tracted for. I he plaintiffs did not even 
open the bales to see if thev were the goods 
which they had bought. Their only con¬ 
tention is a purely techuical one that the 
numbers of the bales were not those sup¬ 
plied to them in the invoice, and secondly 
that they were booked to Bombay instead 
of Karachi. The only evidence on the ques¬ 
tion of these bale numbers is that at the 
time, when they were produced in Court 
four months after they had been in posses¬ 
sion of the plaintiffs, the bale numbers had 
been altered; and so far as shipment to 
Bombay is concerned, it is conclusively 
proved that these goods were sent to Karachi 
and unloaded there. 

Under these circumstances it seems to 
me that the plaintiffs must wholly fail, and 
I would accordingly accept the appeal, set 
aside the judgment and decree of the lower 
Court, and enter judgment for the defend¬ 
ants dismissing the plaintiffs’ suit with costs 
throughout. 

Campbell, J,—I agree. 

Appeal allowed. 



GANGA PRASAD 

ALLAHABAD HIGH COURT. 

1* iKsr Appeal from Okdbr Xo. 211 

OF 1926. 

Jaauarv 3. lu27. 

Present;— Sir Ceoil Henry Wahh. Kt., 
Acting Chief Justice, and Mr. Justice 

Banerji. 

GAXGA PRASAD and another— 
Accused—A ppellants 
versus 

MADHURI SARAN and another— 

RpiCElVER—RE'PONDKNTS. 

Provindnl Insolvency Act {V of 1930)^ ss. 1^2. 69— 
Prosecution for offences under the Act—Procedure— 
Framing of chargz—Frandulent concealment—False 
accounts—Liability of partner for acts ol other part¬ 
ners—S, 60 wider than English Law—Sentence— 
Qtias! penalty under s. 4?. 

I«irtiieis are often vespuDsible in li\v under the 
lns)h'ency Act, for acts of other members of the 
partnership. It may be proved that, in spite of the 
fa^'t tliat business is carried on by the head of a 
tirm and tliat he is dead, nonetheless tlie other part¬ 
ners were so deeply involved, that thev must be held 
equally responsible for his acts, even thouo-h he was 
the moving spirit, [p., 551, col. 2; p. 552. col. 2 1 

Although circumstances could be proved in a busi¬ 
ness concern, where the method of keeping books is 
such that even though the absence of the principal 
person is shown, the subordinate might be equally 
guilty, yet, where it is sought to establish the charge 
of keeping false accounts against any particular 
partners of a firm, it must he proved as a fact who 
were the persons actually responsible for keeping such 
books, [p. 5u2, col. 2,J ® 

Some of the offences under the Insolvency Act are 

in their nature special, and directed against offences 

specially committed with a view to defeat the objects 
of the Act, and require to be dealt with some care. 

[p. 5o0, col. 2.} 

It is desirable in a prosecution for an offence under 
the Insolvency Acts to frame the cliarges strictly in 
the language of the section which defines the offence 
together with the particulars of the conduct of the 
insolvent relied upon to establish the charges, just as 
is done in a formal charge of an offence, particularly 
an offence of embezzlement or falsification of books 
under the Penal Code, [ibid.'] 

Section 69 of the Provincial Insolvency Act, which 
deals with penalties, is peculiar to India inasmuch 
as it embraces acts'whether before or after making- 
an order of adjudication.’ Under linglish Law these 
penalties are confined to conduct after presentation 
of the petition, [p. 555, col. 2.] 

It must be borne in mind in a prosecution under 
the Insolvency Act for falsification of accounts even 
where they are false, or so badly kept, as to amount 
not merely to negligence, but to a suggestion of 
dishonesty, that s. 42 itself provides and defines a 
f/itcwi offence, with regard to the keeping of books, 
which if established, is a ground for a kind of penai 
order, postponing the absolute discharge of the in 
solvent when he applies for it. LP- 553, col. 1 ] 

First appeal from the order of the Dis¬ 
trict Judge, Budaun, dated the 20th Decem¬ 
ber. 1926. 

Mr. Nihal Chand and Dr. N. Q, Vaish 
for the Appellants. 


V. madhcri SARAN. [1001. C. 1927] 

Mr. Miisktaq Ahmad, for the Respond¬ 
ents. 

ci UDGMENT, —This is an application 
against the conviction and sentence under 
the Insolvency Act by the District Judge 
of Budaun for offences committed under 
s. 6J of that Act. It is really a criminal 
case, pure and simple, relating to special 
offences created by special legislation, and 
it has been quite rightly expedited on 
that ground by an order of a Judge of this 
Court The charges were of three kinds, 
but also included general conduct, in¬ 
dicating a fraudulent attempt by a father, 
now deceased, and his two sons, who 

carried on business together, to defeat and 

delay their creditors. The District Judge 

was obviously very angry with them, and 

discussed their conduct as having been 

scandalous. We agree with that descrip¬ 
tion. 

But some of these offences under the 

Insolvency Act are in their nature special, 

and directed against offences speciallv com- 

rnitted with a view to defeat the objects 

of the Act, and require to be dealt with 
some care. 

^ The first charge is that these insolvents 
in December, 1921, removed cloth worth 
Rs. 20,000 to their relations in Bisauli, 
with a view to take it out of the reach of 
their creditors. 

The second charge is that, on the 8lh 
of January. IP22, they wilfully withheld 
production of their accounts. 

• charge is that generally, diir- 

^11 of their business, they 

wilfully kept false accounts 

If we may say so, it would be an as- 
si^tance to Judges, who have to deal with 
these matters if they were to frame the 
c arges strictly in the language of the 

which defines the offence, together 

with the particulars of the conduct of the 
insolvent rehed upon to establish the 
charges, just as is done in a formal charge 
offence, particularly an offence of 
embezzlement or falsification of books 
under the Penal Code. 

The petition in this case was filed bv 
creditors. That is not only unusual but 
makes a slight difference where conduct 
has to be investigated earlier in date than 
the petition, because where the insolvent 

petition it is not diflicult 
to attribute to him an intention to go 

Insolvency Court, and. there- 
jore, to imply, from his compromising 
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acts, a desire to defeat his creditors whea 
he chooses to create his own insolvency. 
Blit the special circumstances in this case 
Bhow^ that although it was a creditor’s 
petition, the debtors had every reason to 
expect, indeed to anticipate that such 
Wuld be the inevitable result of the pro¬ 
ceedings, which were pending against 
them in 1921. It is clearly shown that 
they were in serious trouble as far back 
aa in 1919. ^ It has been decided against 
them that, just about the same time as 
the act complained of in charge (1), they 
executed a mortgage, which has been held 
by the Insolvency Court and the High 
Court to have been void under s. 53 of 
the Insolvency Act. A suit had been 
started against them in Bombay on the 8th 
of December for Rs. 14,000. An attach¬ 
ment was obtained before judgment on 
the 23rd of December, lyjl, and was 
communicated to them some time in 
January. The charge is that they removed 
a very valuable quantity of cloth in 5 or 
6 carts on the 22nd of December, the day 
before the attachment was obtained, and 
the day before they entered into a fraudu¬ 
lent transaction in respect of the mortgage 
m question. Conduct of this kind leads 
to only one inference. They had every 
reason to anticipate that proceedings would 
be taken against them to realise their asset 
and distribute it amongst their creditors. 
At this point Mr. Nihal Chand has rightly 
drawn attention to the fact that evidence 
depsnda upon the testimony of one witness, 
lu the case of an honest trader, who is 
able to give a clear answer, and who is 
charged with wicked concealment of this 
*md, the evidence of one witness might 
naturally be considered wholly insuffici¬ 
ent. But the evidence of the witness de¬ 
rives corroboration from the circumstances 
which have been relied upon in the other 
charges, with which we will deal in a 
moment, and from their contemporaneous 
conduct in regard to the execution of the 
mortgage. For example, before the peti¬ 
tion, namely in January, 1922, a decree 
nad been obtained against them in the 
of the Munsif, and a Vakil, as an 
officer of the Court, was sent down to take 
possession of certain account-books. This 
incident^ is the subject of charge (2). Whe¬ 
ther their conduct amounted to an offence, 
it is clear from the findings of 
the District Judge that it reflects very 

gravely upon their credibility and throws 
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a light npnn their general conduct, it 
also appears from the judgment of the 
High Court, delivered iu October, 1925. 
that an interm Receiver was appoiuted 
after the presentation of the petition, and 
that he went down and found the in.solvent 
absent and their house locked, that he 
^iled to obtain their books, and that 
Ganga^ Prasad, one of the partners, said 
that his father had gone on a pilgrimage, 
Mr. Nihal Chand also contended that very 
observation, to which we have just I'e- 
ferred, indicates that the conduct of the 
father in keeping back the books, and the 
conduct of the insolvents in removing the 
cloth, was really the act of the father, who 
19 now dead. He died during these in¬ 
solvency proceedings. We are not going to 
say that that would not be a good defence 
on the merits Sons are sometimes res¬ 
ponsible for the acts of their fathers, and 
partners are often responsible in law—and 
even on the criminal side, and certainly 

under the Insolvency Act, for acts of other 

members of the partnership. But as Mr 
Justice Banerji pointed out during the 
argument, the real answer to this point 
is that it was not the defence raised by 
the insolvents, who preferred to deny the 
whole transaction and claimed that their 
conduct throughout had been honest. We 
hold with regard to this charge that it is 
established, and that the learned Judge 
was right and that the sentence of six 
months awarded by him must be upheld. 

So far as we know this is the first case 
which has come before this Court, where 
the conduct, amounting to an offence under 
8 b9, has been conduct before the Insol¬ 
vency proceedings have commenced. Sec¬ 
tion (59, which deals with penalties, is 
peculiar to India, inasmuch as it embraces 
acts "whether before or after making an 
order of adjudication." Under the Eng¬ 
lish legislation, from which much of this 
legislation is derived, these penalties are 
confined to conduct after the presentation 
of the petition. But a comparison of the 
language of the two sections shows that 
the provision in the Indian Act is a special 
provision for cases in this country. If it 
were intended to confine the conduct en¬ 
tirely to conduct in the insolvency pro¬ 
ceedings, the Legislature must have said 
‘after the presentation of the petition 
But, while the general language, namely, 
"before the making of an order", is suffici¬ 
ently wide to cover almost apy distance of 
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lirn^ the definition of the specific acts 
CDTiplained of narrows down the generality 
of t!ie foreg-iing provision, so as to con- 
nne the ofreaces strictlv to matters al?ect- 
ing the investigation of the insdvent’s 
afiiirs under the Act, the duties to be per¬ 
formed by him under the Act. the dis¬ 
tribution of liis property, or money, be¬ 
tween the creditors, and the concealment 
or making away with property, or falsifica¬ 
tion of his books, with the intention of 
defeating the objects of the Act. We are 
Cfiite satisfied that the making avvay with 

the cloth before the order of adju.lication, 

wa? in this case done fraudulently with 

intent to diminish the sums to be divided 

ammigst the general body of creditors. 

AV ith regard to the other charges, we 
are of opinion that they do not come 
within 3. 69 at all. The second charge is 
really one of disobedience, or resistance to 
enforcement of a decree in the Munsif’s 
Court. This was before the adjudication, 
but, in our opinion, it had nothing to do 
with the investigation of their affairs, or 
with defeating the objects of the Insol¬ 
vency Act. Even if they had produced their 
accounts in _ consequence of that order, 
there is nothing to show that the investiga¬ 
tion of their affairs would have been any 
more complete, or simpler than it has 
been, and there is no finding, and no evi¬ 
dence to justify the inference that that 
refusal had any effect upon the investiga¬ 
tion of their affairs which has taken place 
during the insolvency proceedings. 

The third charge is even more dilficult 
to sustain under the circumstances, as we 
understand, it relates to conduct with re¬ 
ference to a bale of English cloth on the 
2l8b of May, 1921. and to the allegation 
that in reference to this bale, they kept 
false accounts. It might be true that some 
body m this firm did. We do not decide 
It. \Ve assume it for the purpose of our 
decision It was a very long time before 
the creditors began exercising pressure 
which resulted in the insolvency petition 
and we are unable to infer, and we do 
not think the Judge himself inferred, or 
had any evidence from which he could 
infer a knowledge in May, 1921, by the 
debtors that they were going to be insol¬ 
vent within a short time, or that they had 
any intention, whatever else their intention 
was, to defeat, delay, or obstruct the in¬ 
solvency proceedings. 

The same diflSculty arises over a tr^nsac- 
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tion of one thousand rupee hundi. That 
tiansaction does notslrike uses necessarily 
fraudulent, or indeed as pai i ir-ilarly un¬ 
usual. No doubt, the learned Judge did 
not beheve the story of the re-ale. lie 
obviously thought that, if thr-r,. had been 
a re-sale, there ought to have been entries 
in the ledger, but that omissi:*:i would bo 
mere negligence, and if theiwas a le- 
sale the failure to enter eilh^r debit rv 
credit entry would not in the ast render 
the investigation of their .l airs more 

difficult. Whereas the failure M. enter the 

Ks. 1,000, even if there was no re .'^ale accoid- 
ing to the experience of one m - her of the 
Bench, at any rate would be ^ ■ diingvery 
much out of the common. Ii. possible 
that too much has been m of tliis 
incident; but there is another u -wer to it 

which the learned Judge overl Ked 

You may prove, as we t. • it was 
proved, that in spite of the f. -r that busi¬ 
ness IS earned on by the lirad of the 
nrm, and that he is dead, noiiolheless the 

involved, 

that they must be held equally responsi¬ 
ble for his acts, even though iie was the 
moving spirit. That is our view of the 
removal of the cloth covered by the first 
charge, and it may be that ciioumstances 
could be proved in a busine.-vs concern, 
where the method of keeping the bocks 
was such that even though t-je absence < f 
the principal person was shown, the sub- 

ordinate might he equally g.iiity—but in 

this case there i.s no evidence as to who 

m fact kept the books, what a-'i ual system 

was adopted of making entries, and who 

was actually responsible, wheth-r individual¬ 
ly or collectively, according tr. the ordi¬ 
nary course of business. It is suggested that 
It was the father If he was solely res¬ 
ponsible, it would be clearlv wrong to 
punish the sons criminally hu- his fault 
All we can say is that, where there are 

and it is sought to es¬ 
tablish this charge against any ' ne or two 
of them, it must be proved a.- a fact who 
were the person, or persons, actually res¬ 
ponsible for keeping such boohs. On this 
ground we think this charge also breaks 
down, and that with reference to charges 2 
and 3 we must allow the appeal, set aside 
the convictions and cancel the sentences. 

We cannot interfere with t-ie sentence 
but we will make this excepti.. -al direction 
that, if the accused feel d;-• )sed, they 
may, in spite of the District Judge's pre- 
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jioin order, and our present order, apply 
to the learned Judge to ameliorate the sen- 
teuoa by reducing it to simple imprison- 
meat \Vp leave it tD him, because he is 
more familiar with the conditions of the 
people and the two forms of imprisonment 

than we are. At any rate the learned 
Judge may consider himself free to con¬ 
sider any application of that sort, if made to 

nim, on the merits. 

It is to be borne in mind, and must 
always be borne in mind, in dealing with 
these questions of books, even where they 
are false, or so badly kept, as to amount 
not merely to negligence, but to a sugges¬ 
tion of dishonesty, tha*; s. 4? itself provides 
and dehnes a 7 uaA-i oifencp, with regard to 
the keeping of books, which, if established, 
18 a ground for a kind of penal order| 
postponing the absolute discharge of the 
insolvent when he applies for it. 

A. Appml allowed in part. 
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MADRAS HIGH COURT. 

OECOMD Civil Appevl No. 1701 of 1923 

July 30. 1926. 

T . Devadoss. 

LiaKSHMI AMMAL—Defe.vdant No 5 

—Appellant 

versus 

DEVADASI NAYADU and others 

.. _ Pi-AiNriPFs—H kspondrnts. 

Oivu Procedure Code (Act V of 1008), s. 105, 0. 
dUmi<,a 1 ‘tppjicaiion to s?t aside ex purte decree, 
rn-itt ^ trial appeal against decree—Right to 

vvL poin/s. 

^ defendant ajjainst whom an ex parte. 
crounJo ^ passed applies to set it aside on 

c^ntPa/ 0 ^^^° does not 

ed K ke is not entitl- 

thfl ^ke same point in the linal appeal asrainst 

tin k*', in stich appeal, object to 

in which the lower (^ourt has relied 

la support of its finding. 

a.idn^i v.';ra/n>a/Ii Kesavayya (1) 

q Sahib v. /Imaieeaamnial (2) followed. 

against the decree of the 
S Rimnad at Madura, in A. 

tho n' preferred aijainst that nf 

Srf. Disrrict Mnnsif, 

M ^ of 1921. 

lunt for the Appel- 

spor^den^s^^*^^ for the Re¬ 
in P'>>nt ure:ed 

second appeal is that the defendant 


against whom an ex parte decree had bepR 
passed and who had applied to set aside 
the decree and failed in getting relief, is 
entitled to raise the same point in the 
appeal against the decree. This point is 
covered by authorily. Vide. Badvel Chinna 
Asethu V. Vattipalli Kesavayya{\). Mr. Ven- 
katarama Iyer for the appellant disputes 
ths correctness of this position find wants 
this point to be argued before a Bench of 
two Judges. This decision was followed by 
me and Oldfield. J . in Bava Levvai Sahib 
v. Ammeenammal (2) and the only decision 
which he says supports him is that report¬ 
ed in Nand Ram v. Bhupal Singh (3). In 
that case the point did not directly arise. 
There the application was under e. 115. 
In the course of the judgment the learned 
Judges remark that it is open to the de¬ 
fendant to raise the same question in ap¬ 
peal against the decree. With great res¬ 
pect, I am unable to agree with them and 
seeing that the point is covered by the 
decisions of this Court, I do not think I 

shall be justified in placing his case before 

a Bench of two Judges. 

- The next point urged is, that there is no 
evidence support the finding on the 
point as to the priority of the sale-deed. 
There is the evidence of the plaintiff, 1\ 
W. No. l. to the effect that his sale deed 
Wds e.Kecuted before the sale-deed in favour 
of the 5‘h defendant When there is evi- 
dene^e to support the findings and when 
the 5r,h defendant did not appear to con¬ 
test the suit- in the lower Court, it is not 
open to him to object to the evidence on 
which the lower Courts have relied. 

In the result the second appeal fails and 
is dismissed with costs. 

Appeal dismissed 

fl) 60 Ind. Gas 215: .39 .M. L. J. 697; 12 L W 507- 
(19201M. W. N. 780; 29 M. L. T. 63. ’ ‘ ’ 

(2) 70 Ind. Gas. 968; 45 M. L. J. 805; A. I K 1924 
Mad. 107. 

(3) 16 Ind. Gas. 1; 31 A. 592; 10 A. L. J. 130. 


ALLAHABAD HIGH COURT. 

Second Civil Appe.4L No 1213 op 1924 

January 17,1927. 

Pmeni;—Mr. Justice Boys and 
Mr. Justice Kendall. 

Tlaji IDRIS— Plaintiff—Appell\nt 

versus 

EAST INDIAN RAILWAY Co.- 
Defendants—Respondents 

Railways Act {IX of IS90), 8.72-Risk Xoleii- 



iDRTs v_ East indiax ry. co 
Theft of heavy merchandise.^ Want of eMcient r>atvol 


• -'Wilful neglect.' 

Three bales of piece-goods weighing five maunds 
each were stolen from a sealed wagoa in the Howrah 
goods yard between dark and 11 o'clock of a par¬ 
ticular night. Nothing further was known about the 
circumstances under wliich the theft took place, except 
that the govlsyanl was large in extent and that 
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properly so. The learned Appellate Court 
brashes this argument aside in the follow¬ 
ing passage:—“Much is made of the fact 
that the bales removed were heavy and 
would have required two or three men to 
cirry them and could not have been carried 


the public was not ordinarily allowed free access 
th»=Teto ; 

Ilehl. that it was impossible to conceive that if 
thf're had been anything approaching an elficient 
pitrol of tlie yard, a theft of such bulky merchandise 
could have been carried through successfully, and 
that the Company could, therefore, be iield guilty of 
wilful neglect within the meaning of Risk Note B. 

Second appeal from the decree of the 
District Judge, Allahabad, dated the 19th 
May, 1924. 

Mr. Miishtai} Ahmad, tor the Appellant. 

Mr. L. P. Zutshi, for the Respondents, 

JUDGMENT.-In this case three bales 
of piece-goods weighing five maunds each 
were stolen from a sealed wagon in the 
Howrah goods yard. The theft was dis¬ 
covered at 11 o'clock on the night of the 6th 
of April, 1921. It presumably, therefore, 
took place between dark and that hour. 
The goods had been entrusted to the Rail¬ 
way by the plaintiff under the Risk Note 
Form B and in this particular case it was 
necessary for the plaintiff to show either 
wilful neglect by the Railway Co., or that 
there was theft, or connivance at theft by 
a Railway servant or servants. Nothing is 
known, other than those facts which we 
have stated, of the circumstances under 
which the bales disappeared, except that 
it must be a matter of common knowledge 
that the goods yard is large in its extent, 
being the goods yard at Howrah; also, of 
course, there is evidence and it must be a 
matter of common knowledge that the 
public is not ordinarily allowed free access 
thereto. The Court of first instance, for 
reasons which it gave, came to the conclu¬ 
sion that there was wilful neglect by the 
Railway Co., and decreed the plaintiff's suit. 
The lower Appellate Court has reversed this 
decree. The real important fact in this 
case is that the three bales, two of which 
only were the property of the plaintiff, 
were as the learned Judge of the Appellate 
Court says:—‘ Bulky and heavy articles and 
it is said they would weigh about five 
maunds each, that is to say, it would re¬ 
quire two or three men to remove each 
bale." This consideration weighed very 
powerfully with the trial Court, and very 
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cirrying them the people carrying them 
would expose a good deal to view. But I 
do not think that this shows either gross neg¬ 
ligence or Connivance on the part of those 
who are put to guard the yards, for the 
yards must cover a very large area and as a 
general rule such places are not very well 
lighted; and although, of course, the thieves 
take certain amount of risk is inevitable in 
a thief s calling; and in this particular 
branch of stealing Ido not think that the 
risk at detection is really very great, for 
the thieves can always drop their burden 
and run. In that case, of course, that par¬ 
ticular thelt is frustrated, but the thieves 
are by no means necessarily caught, and 
can easily proceed to business again the 
next night, probably with better fortune." 

We think that the whole of this passage 
suggests an entire misconception of the 
real consideration to be weighed. The 
question is not whether a thief who was 
disturbed in the act of his offence could 
easily escape, but whether he could easily 
carry through his enterprise and get away 
with the property. The fact then that he 
could easily escape is no reason for reject¬ 
ing the argument deduced from the ex¬ 
tremely bulky and heavy nature of the 
property stolen. It is impossible to conceive 
tnat if there had been anything approach- 
ing an emcient patrol of the yard, a theft 
otsuch bulky merchandise could have been 
carried through successfully. Putting aside, 
therefore, the facility with which the thief 
could escape if disturbed in his act as 
being no reason for rebutting the other 
evidence of wilful neglect, we find that 
tnere IS no sufficient reason for the lower 
Appellate Court having disturbed the find¬ 
ing of the trial Court. 

therefore, that this appeal 
must he allowed. It is allowed according- 
Y- \\ e set aside the decree of the lower 
Appellate Court and restore that of the 

instance and the appellant 
Will nave his costs all through, including 

tMsV^ lower Appellate Court and in 
•4* Appeal allowed. 
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MADRAS HIGH COURT. 
FULL BENCH. 

Civil Appeal No. 61 of 1924. 
September 1, 1926. 

?reseni.---Sir Victor Murray Coutts Trotter, 
Kt., Chief Justice, Mr. Justice Krishnan 
and Mr. Justice Curgenven. 

R. B. MAHOMI5D KASIM Co through 
R, A, ABDUL KADIR, thk authorized 

AGENT OF ITS PR')PRIBrOR —-PlMNTIFF 

—Appellant 


versvs 

SEENl PAKLR bin AHMED and others— 
Defendants—Respondents. 

Civil Procedure Code {Act V of WOS), s. 13 (6)— 
roreign judgment —Ex parte judgment without trial 
on evidence—Suit on judgment, maintainability of — 
Judgment on the merits.' 

^ A suit dees not lie in British India on a foreign 
judgment given on default of appearance of the de¬ 
fendant on the plaint allegations without any trial 
on evidence. Such a judgment is not one on the 
inerUs of the case within the meaning of s. 13 (/>) of 
the Civil Procedure Code. [p. 560, col. 2; p.ofil, col. 1.] 
Keymer V. Viswanatham Reddi ^1} and Oppenheim 
V. aiahom>id Haneef (3), followed. 

Janoothassan Sait v. Mahomed Ohuthu (4). over¬ 
ruled. 


Appeal against the decree of the Court 
of the Additional Subordinate Judge of 
Rarnnad at Madura, dated the 8th November, 
1^23, in Original Suit Nj. 2l of liJ23 (0. S. 
No. 2U of 1922 on the file of the Court of the 
oLibordinate Judg?, Ramnad). 

This appeal coming on for hearing on 
the Istand 2nd March, 1926, before Krishnan 
and Venkatasubba Rao, JJ., upon perusing 
the grounds of appeal, the judgment and 

decree of the lower Court and the material 

papers in the case and upon hearing the 
YSonaents of Meesrs. A. Ki'ishnaswavii 
A^yarand E. Vinayah^ liao^ for the Appel¬ 
ant, and Mr. K. V. krlshnaswami Ayyar, for 
Respondent No. 1 and Mr. N. Kiinjithapa- 
tham Ayyar, for Respondents Nos. 1 and 3 to 

and the Respondent No 2 not appearing 
la person or by Pleader and the case hav¬ 
ing stood over for consideration till 11th 
March, la26, the Court made the following 


ORDER OF REFERENCE TO A 
^ , FULL BENCH, 
Krishnan^ J,—The suit from whic 
tills appeal has arisen was brought by th 
piaintiff on a judgment of the Suprem 
Penang obtained by him agaiuf 
i9t and 2nd defendants and one Pich? 
Waji deceased, whose legal representative 
are defendants Nos. 3 to 6 That suit wa 
^ of composition Ex. F e.xecuted b 

tfte 9ajd three persons for money due 
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British Indian subjects, they were at the 

time of the suit in Penang, resident within 

the jurisdiction of the Penang Court 
At the hearing of that suit they did not 
appear in Court to contest it. they were 
declared to have been properly served, the 
present Ist defendant having been served 
personally and the two others by substitut¬ 
ed service. In accordance with a rule of 
procedure of that Court by which, in suite 
in which defendants, being properly served 
do not appear and contest, judgment is 
given for the plaint—claim without any 
trial, judgment was entered up in favour 
of the plaintiu as a matter of course It is 

on that judgment the present suit is 
brought. 

I dismissed the 

suitholding that judgment was obtained 

against the defendants in Penang Court ‘‘hv 

procuring a false and fraudulent return of 

service of the writs of summonses obtained 
against them" and that in fact the defend¬ 
ants had not been served at all and that it 
was against natural justice to recognize 
such a j udgment in our Courts. lam unable 
to agree that there was any real defect in 
the service of summons. The issue raised 
in the present suit, IssiieNo. 1, hasreference 
only to service on the 1st defendant That 
issue IS "Has the decree in 0. S No 714 
of 1!)21 on the file of the Supreme Court of 
Penang been obtained against the 1st de¬ 
fendant by procuring a false and fraudulent 
return of service of the writ of summons on 
him? 1 he verihed report of the process- 

server to the Penang Court was that he was 
personally served. Ex. D. The only evi¬ 
dence we have now, viz., that of P. W No 1 
is that he was personally served. The fst 
defendant did not go into the box and 
deny it. I think that on this evidence it 
must be held that the Ist defendant was 
personally served. As regards the other 
two defendants who were served by sub¬ 
stituted service, no issue was raised but tho 

Subordinate Judge has held that siibstitut- 
ed service was bad. What appears from 
the alndavits of the process server which 
have been admitted in evidence without 
objection and the evidence of P \V No I 
is that the 1st and 3rd defendants in that 
suit had moved away from Queen Street 
where they usually lii^ed to a street 
close by, called King .Street, aS their 

shop was attached and sealed ud and that 
they were living in 71, King Street, at the 
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time the summonses were taken out. Though 
the summonses were addressed to 70, 
Q leen Street, the process-server took them 
to the place in King Street where they were 
reported to be and not finding them return¬ 
ed the summonses unserved. It was on this 
that substituted service was applied for and 
granted. There is nothing fraudulent in 
the application. It was entirely for that 
Court to decide whether substituted service 
should have been granted. Substituted 
service was effected by affixing in 71, King 
Street and on the Court notice board. I 
can see no fraud or mistake in these pro¬ 
ceedings. If there was any error, the de¬ 
fendants in the suit being resident foreign¬ 
ers, should have applied to the Penang 
Court to set the matter right, but nothing 
of that sort was ever done. Against the 
evidence on the plaintiff's side there is no 
counter evidence of any value. Second de¬ 
fendant also did not go into the box or con¬ 
tradict plaintiff's evidence. The evidence 
of D. \Vs. Nos. 2 and 3 does not seem to me to 
be of any value. There is no justification in 
my opinion, for the Subordinate Judge's 
finding that the defendants had not been 
served at all. 

It has, however, been broadly argued by 
the learned V’akil for the respondents that 
the judgment of the Penang Court being a 
judgment by default cannot form the basis 
of a suit in this country. He relies upon 
s. 13 of the Civil Procedure Code, cl. (bj and 
contends that the judgment not having 
been given on the merits of the case, is not 
binding on the defendants. He concedes 
that an ex parte decree given by a Court 

after taking evidence and finding that the 
plaintiff’s claim is proved on such evidence, 
may be a decree on the merits, but he urges, 
that, as in the present case, no such evidence 
was taken, but the Penang Court under its 
rules of procedure entered up judgment for 
plaintiff on the defendants’ default of ap¬ 
pearance, such a judgment could not be 
treated as one on the merits of the case. 
He has relied on Keyviers case, Keijmer v. 
Viswanatham Reddi (1), in support of his 
contention. In that case the Privy Council 
in agreement with this Court’s judgment in 
Peruri Visvanatha Reddi v. Keymer (2) 
held that a judgment in England obtained 


(1) 38 Ind. Cas. 683; 40 M. 112; 15 A. L. J 99- 21 
M. L. T. 78; 32 M. h. J. 35; 5 L. W. 342- 19 Kom 
L. R. rcO; 21 C. W. N. 3.S8; 25 C. L. J. 233; 10 lii r 
R. T. 175; 44 I. A. C (P. C.;. 

(2) 27 Ind. Cas. 386; 39 M, 95; 27 U. h. J 670 


after the defence was struck off for default in 
not answering interrogatories and after the 
suit had thus become an undefended one, 
was not a judgment on the merits and a suit 
founded on it in this country must fail. 
There was also another case reported aa 
Oppenheim V. Mahomed Haneef {3) where a 
suit had been brought in Madras on an ex 
parte judgment in England, given on an 
award passed there; the suit was also based 
on the award itself as well as on the original 
cause of action. The main point decided 
in that case was that the English award 
could not be impugned here on the ground 
of irregularity, but it was taken for granted 
in it that the suit so far as it was based on 
the English judgment that followed on the 
award could not be maintained as it was 
a judgment by default. 

On the other hand, there is a recent deci¬ 
sion of a Bench of this Court in Janoo- 
hassan Sait v. Mahomad Ohuthu (4) which 
held that a judgment though passed in an 
ex parte proceeding was one on the merits 
and formed a proper basis for a suit here. 
That was a Ceylon case where also a similar 
rule prevails as in Penang, entitlingthe Court 
togiveadecreewithout anytrial whenthede- 
fendants being served do not appear; though 
the Ceylon rule gives power to the Judge 
to take evidence if he thinks fit, there is 
nothing to show that in the particular case 
any evidence was taken. It is difficult to 
reconcile this view with the view expressed 
in the cases in Keymer v. Viswanatham 
Reddi (1) and Oppenheim v. Mahomed 
Haneef (3). The Keymer's case (I) 
has been sought to be distinguished 
in Janoothassan Sait v, Mahomad Ohuthu 
(4) on the ground that in the former 
case, defendant had filed a defence which 
was subsequently struck off, whereas, in 
a case where defendant does not appear, 
there is no defence raised, and it is suggest¬ 
ed that in such cases there is a presumption 
that the defendant admits the claim. I am 

satisfied that this is a proper distinction, 
rheir Lordships do not put the case on any 
such narrow basis in isTeymer v. Pi^'a 7 ia- 
tham Reddi (1). It is difficult to say that 
there is any decision on the merits when a 

(3) 74 Ind. Cas. 616; 45 M. 496; 26 C. W. N. 642; 

16 L. W. ,33: 30 M. L. T. 291: 4 U. P. L. R. (P. C-) 

36; A. I. R. 1922 P. C. 120; (1922) M. W. X. 396; 43 

W. L. J. 422; 24 Bom. L. R. 1245; 36 C. L. J. 444; 49 
I-A. 174 (P. C.). 

^ (4) 82 Ind. Cas. 425; 47 M. 877; 47 M. L. J. 356 
20 L. W. 677; A. I. R. 1925 Mad. 155. 
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decree is given mechanically in accordance 
with a prescribed rule. 

A number of English decisions were 
cited to us wherefrom it would appear that 
suits 0 1 foreign judgments are allowed in 
England though they are judgments by 
default. My learned brother has referred 
to them and I need not do so again. It 
does not seem, however, to be necessary to 
refer to them in detail as we are governed 
by the language of a. 13 of the Civil Pro¬ 
cedure Code in dealing with the binding 
character of foreign judgments in this 
country. Whatever the English view might 
be, the question what the Indian Law is, 
though not of frequent occurrence, is of 
much importance, and in view of the deci¬ 
sion in Janoolhassan Sait v. Mahoviad 
Ohutku (4) I think it is desirable that it 
should be settled by a Full Bench. I would, 
therefore, refer to the Full Bench the 
following question: — 

“Does a suit lie in this country on a foreign 
judgment given on default of appearance 
of the defendant on the plaint allegations 
without any trial on evidence?” 

The other points in the case are reserved 
for further disposal after the Full Bench 
have given their opinion. 

Venkatasubba Rao, J.— 1 agree 

that the judgment cannot be supported on 
the ground on which it is based. As my 
learned brother has fully dealt with that 
point, I do not propose to cover the same 
ground. If the ground on which the judg¬ 
ment is founded, is the only ground avail¬ 
able to the defendant, I should, without 
hesitation, reverse the decision and allow 
the appeal; but the defendant’s learned 
vakil seeks to support the judgment on 
another ground, namely, that a foreign 
judgment by default of appearance cannot 
he the foundation of an action in an Indian 
Court. The question is—does a foreign 
judgment given in default of appearance, 
operate as res judicata under s. I3 of the 
Civil Procedure Code ? The answer to this 
question depends, in my opinion, upon the 
View to be taken as to whether the law 
as contained in this section is or is not 
identical with the English Law on the point. 

I cannot accede to the argument that 
onder the English Law a foreign judgment 
obtained by default of appearance cannot 
be pleaded in Bar. In Douglas v. Forrest 

(5) an action was brought in the English 

(5) (1828) 4 Bing. 686; 130 E. E. 936; 1 Moo. & P, 

6 U J, 0. p. ( 0 . e.) 157; 29 E. E, 695. 


Courts upon a Scotch judgment obtained 
in default of appearance. The defendant 
was a native of Scotland and the debt was 
contracted in that country. The debtor 
was out of Scotland at the time, liad not 
been personally served and had no notice 
of the proceedings. By the Scotch Law a 
person against whom such a decree was 
pronounced might at any time within forty 
years dispute the merits of such decree. 
Best, C. J., held that the decree was con¬ 
sistent with principles of justice and would, 
therefore, support an action in an English 
Court. 

To the same effect is the decision in 
Vanquelin v. Bouard (G). The French 
Court of the Tribunal de Commerce pro¬ 
nounced judgment against defendant for 
default of appearance and it was con¬ 
tended that this foreign judgment was not 
binding upon an English Court, asunder 
the Law of France, it would become void 
and of no effect, as a matter of course, 
upon the defendant merely entering an 
opposition to it. Erie, C. J .overruled this 
contention observing that the mere fact 
that a judgment is in a certain event liable 
to beset aside, does not prevent its being 
the foundation of an action in the Ent^lish 
Courts. A further plea was taken in°that 
case (the 13th plea) that the French Court 
had no jurisdiction. Keating, J., while 
disallowing the plea, observed that the 
defendant ought not to be allowed to deny 
facts which it was competent to the foreign 
Court to try and must be assumed to have 
been tried. 

In Pemberton v. Hughes (7) the Vanquelin 
case (6) was referred to with approval by the 
Court of Appeal. This was not a suit on 
a foreign judgment but its validity was 
put in issue. The plaintiff claimed to be 
the widow of Pemberton alleging that a 
decree for divorce with her former husband 
Erwin had been pronounced by the proper 
Court in Florida in an undefended action 
by the husband against the wife. The de¬ 
fendant in the English Court pleaded that 
at the time when the plaintiff went through 
the form of marriage with Pemberton, she 
was still the wife of Erwin and that con¬ 
sequently she was not the widow of Pem¬ 
berton and was not entitled to the relief 

(6) (1863) 15 C. B. (n. s.) 341; 143 E. R. 817; .33 L 

J. C. P. 78; 9 L. T. 582; 10 Jur. (.v. r.) 566; 12 W R* 

128; 3 N. R. 122; 137 R. R. 510. 

(7) (1899) 1 Ch. 781: 68 L. J. Ch. 281; 47 W. R, 

354; 80L. T. 369; 15 T. L. R. 211. < 
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claimed. Lindley, M. R., after referring to 
the fact that in Vanqu&lin v. Boiiard ((5j the 
deiendant allowed judgment to go by default^ 

observed, that the Court of Common Pleas 
rightly overruled the plea of want of juris¬ 
diction based on the ground that the French 
action had been brought in a wrong Court 
in France. In regard to foreign judgments, 
it was held that the only jurisdiction which 
matters, is the competence of the Court 
from an international as distinguished 
from a purely Municipal point of view. 
Rigby, L. J., and Vaughan Williams, L. 
J., also approved of the decision in the 
Vanquelin case (6). 

That a suit lies in an English Court upon 
a foreign judgment obtained bv default, is 
assumed in Nouvion v. Freeman (8). The 
point there decided was, that a judgment 
known as "Remate Judgment” in a Spanish 
Court cannot be the foundation of an action, 
The proceedings in the forpign Court are 
merely in the nature of ‘‘Executive” pro¬ 
ceedings in which the defendant can plead 
only certain limited defences and under 
the Spanish Law, in respect of the same 
subject-matter, either party can take or¬ 
dinary proceedings in which the whole 
merits maybe gone into and the “Remate 
Judgment" may be superseded by the final 
"Plenary Judgment.” It is on account of 

the nature of the ‘‘Remate Judgment” that 

the House of Lords held that the foreign 
judgment there in question could not be 
the basis of an action in an English Court. 
There are observations in the judgments 
of Lord Herschell and Lord Watson, which 
clearly imply, that the mere fact that a 
foreign judgment was given in default of 
appearance does not render it any-the-less 
binding upon the parties to that judgment. 
Stating the principle on which the enforce¬ 
ment of foreign judgments proceeds. Lord 
Herschell declares that the foundation of 
the rule is that a final adjudication has 
been given where ''the whole merits of the 
case are open, at all events to the parties, 
however much they may have failed to take 
advantage of them." Lord Watson observes 
to the same effect that the reason for 
making a foreign judgment conclusive, is 
either because there had already been an 
investigation by the foreign Tribunal "or 
because the defendant had due opportunity 
of submitting for decision all the pleas 
V)hich he desired to state in defence." If 

0) {1890) 15 A. C. 1; 59 L. J. Ch. 337: 6=> L T 
1S9; 38 W.K. 3S1. ‘ ’ 
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the defendant, therefore, had the opportuni¬ 
ty of defending the action, the fact that 
tie did not actually defend it, is immaterial. 

1 have not the slightest doubt that under 
tie English Law a suit lies upon a foreign 
judgment given in default. On behalf of 
tlie defendant two cases have been strong- 
y relied on. The Delta (9) and The Chal¬ 
lenge and the Due d' Aumale (10) These 
cases are distinguishable and, at any rate 
am satisfied that on the point in question 
they cannot, at the present dav, be regard¬ 
ed as authoritative. In the first of the two 
cases. The Delta (n), the judgment was 
based upon the ground that “the suit in 
the Court of Commerce had not passed 
into a re.? judicata but was only a Us 
alibi pendens." The learned Judge says 
expressly that it is upon this ground that 
his judgment is principally founded, al¬ 
though, he adds that there is a second 
reason, namely, that the foreign judgment 

was not given on the merits of the ease 
on matters of form only. In regard to 
J he Challenge and the Due d' Aumale (10) 
the basis of the judgment was, that the 
defendants were not bound to submit to 
the jurisdiction of the Court in France 
and that they did not in fact submit to 

that jurisdiction. The vies, oi res judicata 
based on such a judgment by default was 
disallowed. The Challenge and the Dued' 
Aumale (10), therefore, only applies to a case 
where the defendant was not a subject of 
or resident of the country in which the 
foreign judgment was obtained 
^ As I have said, the weight of authority 
lu Englaud is clearly m favour of holding 

that a foreign judgment by default operates 
res judicata. 

The question then arise.q, is the law in 
India different? Under s. 13 of the Civil Pro¬ 
cedure Code, a foreign judgment is declared 
to be conclusive except in certain cases 
specified in six clauses. For the present pur- 
po.se the relevant clauses are els. (b) and 
(a). Clause (6) says that a foreign judg¬ 
ment shall not be conclusive where it has 
not been given on the merits of the case. 
Clause {d) says that it shall not be con- 
'^^sre the proceedings in which 
the judgment was obtained are opposed to 
natural justice. There can be no doubt 
that the exception relating to natural jus- 

(JS'G) 1 P. D. 393; 45 L. J. P. Ill; 35 L. T. 37(J; 

’>. ft. 46. 

^ (10) (1904) P. P. 41; 73 L, J. P. 8; 8D 1. T. 4S1; 

9 Asp. il. C497. * 
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hce IS recogaized ia the English cases. 
The decisions to which I have referred 
fully bear this out; but it .Ss to me 

that the foreign judgment should have 
b.en given on th'^ merits of the case is a 

English rule. 'The 
only English cases where there was any 

reference to the merits of the case are Thl 

Delta 9) and The Challenge Zd Tue T 

Aumale (10) and it was assumed in these 
two cases that if the validity of the foreign 
udgment is to be judged by its being on 

S ' by default does 

not satisfy that test and cannot, therefore, 

Court of an action in an English 

V. Viswanatham Reddi (1) 

P “"Si^ally sued in an 

English Court. His defence was struck 

out as he refused to answer interrogatories 

was given against him. 
held that a suit did not lie in an Indian 

tE; "Ks'hfpf ,“.f •» 8™- 

■' defendant) vras treated as though 

he had not defended, and judgment was 
given upon that footing. It appears to 
tueir Lordships that no such decision as 
ibat can be regarded as a decision given on 

the merits of the case within the meaning 
ois. 13, sub'S. (6).” ® 

The implication in this passage that the 
loreign judgment would be inconclusive 
nan the suit been never defended at all is 

consonance 

with the English Law on the point and I 
must, therefore, take it that in their Lord- 

D 1 *? reference to merits in 

8‘ io (o) makes the Indian Law more 
stringent in this respect. When the same 

case was before the Madras High Court 

oir John Walhs. G. J., and Seshagiri Ayyar, 

fK also the opinion that under 

ihetode an ea: par^e judgment is not con- 
ciueiye for the reason that there has been 

‘*^® indicate that 

uiat this view may not be in accordance 

1 th the more recent English cages but as 

tney are construing a section of the Code 

they are bound to give full effect to it. 

i^ Oppenheim v. Mahomed Haneef (3) the 

decision but was not 
aeci^ed. The plaintiff based his suit upon 
toreign judgment as well as on the 

Hntecedent cause of action. Coutts Trotter 
f a? fte then was, sitting on the Original 
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hide, assumed on the authority of The 
Keymercase (1\ that a suit did not lie in an 

dpfInU^l'’'V\ Tijudgment by 
default but held that on the alternative 

cause of action the plaiiitilf was entitled 

to a decree Before the Judicial Committee 

the view of Coiitta-Trotter. J„ on the first 

point was not challenged and their Lord- 

ships were invited to deal only with the 

second point. wm me 

Thus we have that in the first of the 
Privy Council cases the observation is in 
the nature of an ob)te7' dictnm and in the 
second Privy Council case the point was 

assumed and not challenged 

Notwithstanding this, I should be pre- 
pared to hold (agreeing with my learLd 
brother) that s. 13. cl. (6), enacts a rule 
different from that which obtains in Eng! 
land and that an e.r parte foreign judf- 
ment does not operate as res judicata - but 

by^PhilHD‘s^?‘^®'‘®“‘''‘®'^.^^® ^®®" taken 

^ considered iud^^ment 
(Madhavan Nair, J., concurring) Janoothal 
san Sait V. Mahomad Ohuthu (4) and that 
another Bench consisting of Phillips and 
Ramesam, JJ., have, without discussion fS 
tbi® case (see Appeals Nos. 144'and 
145 of 1922 unreported). In view of what I 
have said, I think thatthe question as framU 

byiny learned brother should be refeS 

to a 1 nil Bench for its opinion a^®rred 

In making this reference I must advert 
to an argument advanced by the defend 
ants learned Vakil. He sought to make 

a distinction between two classes of ex mrte 
decrees, (1) where by the procedure o? 
the Court the plamtiff must adduce some 
evidence, generally oral, although there ia 
default of appearance by the defendant^ 
(2) where upon a special form of wnV 

formal proof is dispensed with and inde^ 

““ ^ “®‘ter of course It 

18 contended that in the first case'th« 

judgment can be said to be on the r^erSa 
I must say that 1 cannot follow this L 

tinction^ In the one case the plaintiff 
proves his claim by adducing form! elf 
deuce; in the other case there is t“e im 

ant who while it is open to him tZn 
test It allows judgment to go default' 

I cannot accept this intermediate^oo!iH ' 

It may be that either of the tw! ^v?«i 
correct, but I find nothing in 

justify the distinction sought to b! mad! 

This appeal coming on lor hearin/» 
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perusing the grounds of appeal, the judg¬ 
ment and decree of the lower Court and 
the material record in the case and the 
Order of Reference to a Full Bench and 
upon hearing the aj'guments of Messrs. 
A. krishnaswami Ayyar and E. Vinayaka 
Rao, for the Appeliaut. and Mr. K. V. 
Krishna,^wavii AyyarJor Respondent Xo. 1 
and Mr. xV. Kunjithapatham Ayyar, for Re¬ 
spondents Xos. 1 and 3 to (5 and Respond¬ 
ent No. 2 not appearing in person or by 
Pleadei, the Court expressed the following 

OPINION. 

Coutts Trotter, C. J.— Thiscase has 

been dealt with so fully by the referring- 
Judges that I propose to 'say very little! 
The suit was brought on a foreign judg¬ 
ment, namely, a judgment of the Supreme 
Court of Penang. At the hearing of that 
suit the defendants did not appear in Court 
to contest it but it has been held that the 
summonses have been properly served in 
accordance with the views obtaining in 
that Court. In that Court where the de 
fendant does not appear after proper service 
of summons judgment is given without 
trial and without taking any evidence. It 
seems tome impossible to argue that that 
is not clearly within the decision and even 
the wording of the Privy Council in Keymer 
V. Viswaiiatham Reddi (1). It w^as argued— 
and very likely correctly argued—that the 
English Law was different. The answer to 
that is we are bound by the Statute on 
which the decision in Keymer s case (1) 
was based. That statutory provision is s. 
13 (6) of the Code of Civil Procedure under 
which an exception to the conclusiveness 
of a foreign judgment in a British Indian 

Court is^ where it has not been given on 
the merits^ of the case. As I understand 
Mr. Alladi Krishnaswami Ayyar’s argu¬ 
ment, he says that it is not like the case 
of the defendant's defence being struck 
out for not answering interrogatories or 
being out of time or anything of the kind- 

for that may be held not to be a defence 
on the rnerits because ex hypothesi the 
position is the defendant was precluded 
from going into the alleged merits which 
he had set up and he says it is quite 
different where the defendant dees not 
appear at all because that is a clear intima¬ 
tion by him that he admits the validity of 
the plaintiff’s claim and that is just as 
good as if the plaintiff has actually proved 
jt by evidence, H think the decision of 
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their Lordships of the Privy Council im- 
piedly excludes any such distinction and 
1 regret to say that J cannot agree with 
the attempt made by two learned Judges 
or this Court to draw this distinction in 
Janoothassan Sait v. Maliomad Ohuthu (4j 

and 1 think that that case must be regarded 
as no longer law. 

Krishnan, J, I agree with the learn- 

answer to the 

ruil Bench reference must be that the 
foreign judgment is not conclusive as it 
has not been given on the merits of the 
case and that the suit, therefore, does not 
lie onjt. J have dealt at length with this 
point in the referring order and 1 have 
nothing further to add except to give ex¬ 
pression to my opinion which I withheld 
ill that order as the matter was to be 
placed before the Full Bench. I have no 
d^ouht whatever that under s. 13 (6; of the 
Code of Civil Prccedure a decree obtained 
on default of appearance of the defend- 
an^t without any trial on evidence is a case 
where the judgment must be held not to 
have been given on the merits of the case. 

l.he matter, it seems to me, is conclud¬ 
ed by the judgment of the Privy Council 
in Keymer's case (1). It was taken as 
settled in the subsequent case Oppenheim 
V. Mahomed Haneef (3j. After that the 
attempt in Janoothassan Sait v. Mahomad 
Ohuthu (4) to distinguish the Privy Council 
case on the ground that it was a special 
case where the defence had been put 
forward but struck out, interrogatories not 
having been answered by the defendant, 

IS not tenable. I should like to add also 
that I would not entiixly agree with my 
learned brother Venkaiasubba Rao, J., re¬ 
garding the concluding paragraph of’his 
reference that there is no distinction be¬ 
tween a case in which a decree is given 
without any trial whatever and a decree 
in a case in which even though defendant 
did not appear the mutter was tried in 
full on evidence and the plaintiff proved 
his case. In the latter class of cases it 
may well be argued that they are cases 
which have been decided on the merits 
and do not fall within s. 13 (6j. However, 
that matter does not really arise here, for 
this case is clearly one where the decision 
was given without any evidence at all, 
but under the rules governing the Penang 
Court under which, where the defendant 
does not apfear, a decree is given as ^ 
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matter of course. I agree with the order 
proposed by the learned Chief Justice. 

J.— I agree that the ob¬ 
servations of the Privy Council in Key- 

merscase{\) cover a case of this nature 
in which no evidence was given and, there- 
fore, the decision was not upon the merits. 
The decision in JcDwothassan Sait v. 
Mahomad Ohuthu (4) appears to me to run 
counter to those observations and must be 
dissented from. I agree, therefore, that 
the question referred to us should beanswer- 
ed in the negative. 

Answered in the negative. 


SAOaSUEO. 


.m;i 


A. N. A. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeals Nos. 405 and 406 

OP 1923. 

August 30, 1924. 

Present Mr. Baker, J. C. 
RAMCHANDRA —Plaintiff—Appellant 

versus 

SADASHEO and anothek—Defendants- - 

Respondeni's. 

Civil Procedure Code (Act V of IQOS), 0. XXI, r 

92~Limitaiion Act {IX of 1908), Sell. I, Art. WO— 

execution of decree — Sale—Decree satisfied before 

confirmation—Apjdication to set aside sale—Limita¬ 
tion. 

Although after the confirmatioQ of an auction-sale, 

J^uction-purchaser’s title dates back to the date 
OE the sale, yet wliere the sale has not been conlirmed 
he cannot be held to represent the interests of the 
parties to the suit. [P- 5(j2, col. 2.] 

, '^kere before the conlirmation of an auction-sale, 
the decree is admitted by the ' dccree-Iiolder to be 
satished, it ceases to exist as a decree capable of exe¬ 
cution, and the very foundation of the powers of tlie 
lixecution Court, namely, the existence of a decree 
capable of execution, having disappeared, the Court's 
powers in execution also cease, and conlirmation of 
the sal© which is a proceediog in e.xecution cannot 
ke ordered, [p. 562, col. I.] 

‘\here in such a case the judgment-debtor makes 
n application that the sale should be set aside, the 
application does not fall within the purview of r. 02 

'J. XXI of the Civil Procedure Code and is not 
governed by Art. 166 of Sch. I to the Limitation Act 
[p. o63, col. 1.] 

Appeal against a decree of the Addi¬ 
tional District Judge, Nagpur, dated the 
oth September, 1923, in Civil Appeals Nos. 
61 and 65 of 1923, 

for the Appellants. 

Mr. D, T. Mangalmurti, for the Respond- 

ftnu. 

JUDGMENTk—These two appeals are 


on the same point and may be disposed of 
in one judgment. 

The facts are that Sadasheo, the respond¬ 
ent No. 1, obtainei two decrees against 
Madhorao, respondent No. 2, and in execu¬ 
tion thereof the property of the judgment- 
debtor Maliadeo Kao was sold and pur¬ 
chased by the appellant Ramchand ra on 
yth April, 1923. After the expiry of 3(J 
days from the sale but before the con¬ 
firmation of the sale the decree-holder 
intimated full satisfaction of tlie decree 
out of Court and the judgment-debtor 
deposited 5 per cent, of the purchase- 
money for payment to the auction-pur- 
chaser and asked that the sale should be 
set aside. 

The decree was declared fully satisfied 
and the purchase-money deposited by the 
auction-purchaser was ordered to be refund¬ 
ed. The auction-purchaser presented an 
application on 9th June, 1923, for con¬ 
firmation of the sale on the ground that 
the requirements of 0. XXI, rr. 89 and 92, 
of the Civil Procedure Code, were not 
complied with and that the judgment- 
debtor’s application of 7th June 19*^3 

was barred by Art. 166 of the LimUation 
Act. 

The first Court rejected the auction- 
puichascrs spplic&tion as th© d6cr©6 was 
already satisfied. On appeal the Addi¬ 
tional District Judge, Nagpur, was of opin- 
lou that as s. 65 of the new Civil Procedure 
Code does not contain any such restiic* 
tion with respect to the decree subsisting 
at the date of the confirmation of sale, as 
was found in the old Civil Procedure Code 
s 316, and as 0. XXI, r. 9:1 (2) requires 
that no order shall be passed regarding 
the sale unless notice is given to all per¬ 
sons affected and no notice was given 
to the auction-purchaser, and having re- 
gard to 0. XXI, r. 89 and Art. 166 ol: 
the Limitation Act, the auction-purchaser 

was within his rights in asking for a 
confirmation of sale in his favour not¬ 
withstanding the previous satisfaction of 
the decree, as the judgment-debtor had 
not deposited 5 per cent, of the purchase- 
money within 30 days of the sale. 

But in view of the ruling of this Pnnei 
in Nxlkanth v. Yeshwant{l) which lays down 
that confirmation of a sale cannot be 
ordered in such a case, the Additional Uis- 
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trict Judge felt constrained to dismiss the 
appeal 

1 h? auction-purchaser makes this second 
appeal. 

The case of XilkantJL v. Yeslncant (1) 
lays down that where a decree is admitted 
by the decree-h(i]der to be satisfied it 
ceases to exist as a decree capable of 
execution. The very foundation of the 
powers of a Court to execute a decree, 
namely, the existence of a decree capable 
of execution, having disappeared, the 
Courts powers in execution also cease, 
and confirmation of the sale which is a 
proceeding in execution cannot be ordered. 

This case follows Khushal Chand Prcni- 
raj Marwadiv. Nandrom Sahebram Mar- 

wadi {’>) and Mul Chand v. Mukla Prasad 
(3h 

It is contended on behalf of the appel¬ 
lant that this case is distinguishable from 
the present case, as within a month of 
the date of the sale an application to set 
it aside was made and the amount was 
deposited by the decree-holder, and, there¬ 
fore, steps were taken within the time 
required under Art. 166 of the Limitation 
Act. Tnere was, however, no application 
by the judgment-debtor and the case has 
been expressly decided without reference 
to any such application. The case, 
therefore, is not distinguishable on that ac¬ 
count. 

It is furthercontended on behalf of the 
appellant that the cases quoted in Nil- 
kanth v. Yeshwant (1) are under the old 
Civil Procedure Code and the case in 
Mul Chand v. Mukta Prasad (3) is a case 
in which the decree ceased to exist because 
the Appellate Court reversed the decree. 

It is further pointed out that the view 
expressed in Khushal Chand Premraj 3/ar- 
wadi V. Nandrain Sahebram Marwadi {2) as 
to a private sale elTected during the pend¬ 
ency of the proceedings before the Collector 
has been dissented from by the Privy 
Council in Gaurishankar Balmukund v, 
Chianuiniya (4). That, however, is a point 
which does not arise. 

It is further contended that the effect 
of the decision in Nilhanth v. Yeshwant (1) 

L._ R. 977; 35 B. 516. 


V. SADASEEO. 


10 A. 83; A. W. N. (1887) 287; 6 lud. Dec. ^n. 8.) 

iO -IS hid. Gas. 312; It N. L. R. 181; 35 M. L J 
733; 16 A. L. J. 993; 25 M. L, T. 64; 23 C w‘ XT* 
35U; 29 C. L. .1. 201; 46 C, 183; 1 U. P. L R* (P r i 
14; 21 Bpm, L R. 541; 9 U W. 327; 45 R A 219 
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is to make the provisions of Art. ICG of 
the Limitation Act nugatory and is also 
against the provisions of 6. XXI, r. 92, 
Civil Procedure Code, which have been 
held peremptory. 

On behalf of the respondents it is con¬ 
tended that the second appeal by the 
auction-purchaser would not lie, as the 
sale has not been confirmed and he is 
not the representative of the judgment- 
debtor or the decree holder. The appeal, 
however, could be treated as an application 
for revision. 

It would appear that although after the 
confirniation of the sale the auction-pur¬ 
chaser’s title dates back to the date of the 
sale, yet where the sale has not been con¬ 
firmed, he cannot be held to represent 
the interests of the parties in suit. Order 
XXI, r. 92, of the Civil Procedure Code 
deals with applications made under r. b9* 
r. 90 orr. 91, and provides that where 
no application is made under these rules 
or where such application is made and 
disaliovyed the Court shall make an order 

confirming the sale and thereupon the sale 
shall become absolute. 

Iq the present case the application made 
cannot be regarded as falling under these 
rules. Order XXI, r. Sy, contemplates an 
application by the judgment- debtor for sett¬ 
ing aside the salecn payment of 5 per cent, 
of the purchase money, and for payment to 
the decree-holder of the amount specified in 
the proclamation of sale as that for the 
recovery of which the sale was ordered. 

In the present case no such application 
was made by the judgment-debtor ; the 
application for setting aside the sale was 
made by the dscree-holder, and the judg¬ 
ment-debtor deposited only 5 per cent, for 
payment to the purchaser. Rules 90 and 
91 nave, of course, no application. It 
would appear, therefore, that the present 
case 13 not covered by the provisions of 0. 

XXl, r. 92. 

Turning now to Art. 166 of the Limi¬ 
tation Act, which provides 30 days from the 
aate ot the sale for an application for setting 
aside the sale in execution of a decree. It 
IS stated in Rustomji's Limitation Act that 

® to applications under 

U XXI rr. 72, fcy, 90 and 91, Civil Pre- 

I have already dealt with rr. 
o9, yOand 91. Rule 72 refers to purchases 
by decree-holders, and also has no appli¬ 
cation. It will, therefore, appear that the 
present case is cue which is not covered 
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by any of the rules of the Civil Procedure 
Uode. 

This is not a case which is likeh^ to 

occur ver3M')ften, and I am not impressed 
by the argument for the appellant that bv 
collusion between the decree-holder and the 
judgment-debtor the auction-purchaser is 
lively to be put to a loss. A collusion 
between the decree-holder and the judg¬ 
ment-debtor. when matters have proceeded 
to the length of the sale, is not likely 
to be a matter of frequent occurrence It 
has been held in Hukum Chand Raid v. 
Kamalanand Singh (5) that the Civil Pro¬ 
cedure Code is not exhaustive. 

It has been contended that once the 
amount of the sale has been deposited in 
the Court, the decree-holder should not 
be allowed to accept payment in any other 
manner by a private arrangement between 

mmself and the judgment-debtor 1 am 
unable to accept this view. 

la these circumstances, while the Civil 
Procedure Code makes provision for an 
application by the judgment-debtor to set 
aside the sale, it does not seem to provide 

for an application of the kind, with which 

we are concerned in the present appeal, 
■this being so, lam not impressed by the 
argument that the effect of the ruling in 
^ilkanth v. Yeshwant (1) is to make 0. XXI, 
r. 92, Civil Procedure Code, of no effect’ 
or to nullify Art. 165 of the Limitation 
I, therefore, think that the present 
case is governed by the ruling in Nilkauth 
V. Yeshwant {!) with which I see no suffi¬ 
cient reason to disagree. The existence of 
the decree capable of execution having 
disappeared, the Court’s powers in execu¬ 
tion also ceased, and confirmation of the 
Sale which is a proceeding in execution 
cannot be ordered. The interests of the 
auctbn-purchaser are sufficiently protected 
by the payment of 5 per cent, of the pur¬ 
chase-money to him. 

I, therefore, confirm the decrees of the 
lower Appellate Court in both cases and 
dismiss the appeals with costs. 

/Ic ^ Appeals dismissed, 

(5) 33 0. 927 at pp. 930. 931; 3 0. h. J. 67. 
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SITa ram V, UOSHAN* LaL. 

ALLAHABAD HIGH COURT. 

Second Civil Ai’peal \u. 1819 of 19:^3. 

January 20, 1927. 

Present: Mr. Justice hibal Ahmad. 
^11-^ KAM AXliOTHEFS—I’eaintiffs 

— Appellants 
versus 

kOSHAX LAL AND ANOTHER—Defendants 
. —Respondents. 

^ Ciri! Procedure Code t.-lff V of WOS), 0. XXII r. 

for possessii.n a<jnin.-u defendnuts vlaiminn {o 
be in possession jointly, dismissal of—Appcal—Deatli 

of one respondent—Lojal representatives not hmunlu 
on record —.-i6afemc7U, extent of. 

\VJiere u suit to recover possession of immovable 
property from two defendants, botli of wlioni claim to 
e jointly m possession of the propvrly. is dismissed 

i '‘o p^ udenev of an 

appLal by the plaintiff one of the defendaiUs-respond- 

ents diea and liis legal representatives are not brought 

upon the record within the prescribed jieriod tlic 

only as against the legal represen- 
tatues of the deceased respondent, but also against 

the surviving respondents, [p. 561, col. l.j 

becond appeal against a decree of the 

ouu Judge. Mainpuri, dated the 

Jdth beptember, 1923. 

Mr. G. Agarwala, for the Appellants, 
ents Prasad, for the Respond- 

^ plaintiffs’ 

appeal and arises out of a suit for posses- 
Sion or a house and for recovery of 
damages on the allegation that the house 

fl ^ plaintiff-appellants, and 

that the defendants had taken unlawful 

possession of the sameandhaving demolish¬ 
ed a portion of the house were construetint: 
anew house. ” 

The defence to the suit was that the de¬ 
fendants were building a house on an 

piece of land that belonged to the 
jemadar with the latter’s permission, and 

that there was no house of the plaintiffs on 
that piece of land at the time that the de- 
fendants were permitted by the zemindar 
to build a house. The defence found 
favour with the trial Court and it dism^s- 
ed the plaintiffs suit, and the decree of 
the trial Court has been affirmed by the 
lower Appellate Court. ^ ® 

When the appeal was called on for hear- 

ing, a preliminary objection was taken bv 

he learned Counsel for the respondents 

that, because of the omission of tL pS’ 

Iff appellants to bring upon the record one 
of the lepl representatives of Roshan Lai 
one of the deceased respondents withil' 

the time allowed by law the eniir. o 

Thi. "bStfon " 

the following fftcts, The suit was originaHj- 
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instituted against two defendants, Hoshan 
Lai and Shaoker Lai, and both of them 
were arrayed as respondents in the present 
appeal. During the pendency of the appeal 
in this Court Roshan Lai died, leaving 
as his legal representatives two persons 
Shanker Lai and Prem Narain. Shanker 
Lai being already a party to the appeal 
a note was made on the record on 
the application of the plaintiff-appellants, 
that he is also a legal representative of 
Roshan Lai, but Prem Narain was not 
brought upon the record as a legal re¬ 
presentative of Roshan Lai. It is argued 
by the learned Counsel for the respond¬ 
ents that Prem Narain not having been 
brought upon the record, the appeal abated 
not only as against Roshan Lai, the deceas¬ 
ed respondent, but abated as a whole, and 
in support of the arguoient reliance has 
been placed by him on the case of Daija 
Ram Ojha V. Ram Xaraini i). 

In my judgment the preliminary objec¬ 
tion is well founded and must prevail. 
It is provided by O. XXII, r 4 that where 
one of two or more defendants dies, and 
right to sue does not survive against the 
surviving defendant or defendants alone, 
and within the time limited by law no 
application is made to bring upon the 
record the legal representatives of the de¬ 
ceased defendant “the suit shall abate as 
ar/aijist the deceased defeiidant This rule 
is made applicable to appeals by O. XXII, 
r. 11, Civil Procedure Code. True it is 
that the words “as against the deceased 
defendant" were not to be found in the 
corresponding section of the old Code, viz., 
8 . 308 of Act XVI of 1882?, But notwith- 
Btanding the introduction of these words 
in the new Code, it does not necessarily 
follow that the omission of an appellant 
to bring upon the record the legal repre¬ 
sentatives of one of several respondents to 
an appeal, on whose death the right to 
continue the appeal does not survive 
against the surviving respondent or re¬ 
spondents alone, may not, in certain cases, 
cause an abatement of the entire appeal. 
One class of cases in which the omission 
to bring the legal representatives of one 
of several respondents, who dies during 
the pendency of the appeal, causes an 
abatement of the entire appeal is that 
where the respondents to the appeal are 
the plaintiffs in the suit in whose favour 

Jl; 85 Ind. Cas. 563; A. I R. 1925 All. 623. 
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a joint decree was passed as against the 
oetendant-appellants. Instances of this 

class of cases are to be found in the 
cases reported as Sheikh Dendoo v. Sheikh 
bachoo{2}, Sardari Lai v. Ram Lai (3j and 
Rnh DayalBattacharjeev. Nagendra Xath 
Rarkashi (4). The reason, why the omission 
to bring upon the record the legal repre¬ 
sentatives of one of the deceased plaintiff- 
respondents was held in these cases to cause 
an abatement of the entire appeal, was 
that if the appeal was heard as against the 
surviving respondents and was allowed and 
their claim was dismissed, there will come 
into existence two decrees inconsistent with 
the other, viz. (1) the decree of the Appellate 
Court dismissing the claim of the surviving 
plaintiff respondeuts and (2) the decree of 
the_ Court below in favour of the deceased 
plaintiff-respondent against whom the 
appeal had abated. In other words the 
result of holding in such cases that the 
appeal had not abated in its entirely may 
be to set aside the decree appealed against 
in respect of some of the plaintiffs while 
leaving that decree intact as regards the 
other plaintiffs. If the decree was a joint 
decree in favour of all the plaintiff respond¬ 
ents, the defendants, even if the appeal 
wre allowed against the surviving plaint¬ 
iff-respondents, would not be entitled to the 
property in dispute as against the legal 
representatives of the deceased plaintiff- 

respondent against whom the appeal had 
abated. 

Ihe principle underlying the cases noted 
above applies to the present case. If the 
appeal were to he heard and decided as 
against the surviving respondent and were 
to be allowed, two inconsistent d<=*crees will 

come into existerice. ( 1 ) the decree of 

this Court granting the plaintiffs a decree 
for possession of the property in dispute 

against the surviving respondent, and ( 2 ; the 

decree of the lower Appellate Court dis¬ 
missing the plaintiffs’ claim that has become 
final between the deceased respondent and 
the appellanfs. The necessary consequence 

inconsistent decrees standing 
mde by side will be that the decree of this 
Court will be incapable of execution inas¬ 
much as the plaintiffs cannot be put in actual 
possession of the properly in dispute 

f2) 72 Incl. Cas. 2; A. I. R. 1924 Cai. 399. 

225; 1 Lah. L. J. 225* 

l-t'i P. L. R. 19^0. 

(■1; 5t lud, Cas. 622; 30 C. L. J. 217; 24 C. W. 
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because there is in existence the decree of 

dismissing the 
plaintitts claim as against the deceased 

respondent as regards every portion of the 
property in dispute. 

must fail on the merits as 
well rhe only ground on which the decree 
of the lower Appellate Court is assailed by 
the learned Counsel for the plaintiff-appel¬ 
lants IS that in accordance with the pro¬ 
visions of the wajih-id-arzrelsLting to houses 

in occupation of in the village, the 

plaintiffs were entitled to a decree notwith¬ 
standing the finding of the lower Appellate 
Court that the house of the plaintiffs fell 

down about 15 years prior to the institu¬ 
tion of the suit. 

The wajih-ul~arz provides “in case of the 
houses of the m^2/a^5 orresidences remaining 
un occupied or being abandoned or there 
remaining no marks of them, we (the 
z^Mindavs) are entitled to let them to others, 

or, to build or to get 
built new houses (in their places)." It would 
appear from this that a zemindar has a 
right to occupy a house or to let it to others 
if it has remained un occupied or has been 
abandoned by a rai7/a^ who owned the house, 
ihe lower Appellate Court has found as a 
*'bat the house in dispute was abandon¬ 
ed by the plaintiffs more than 15 years ago 
and remained un occupied since then, and 
that, as a matter of fact, the house fell 
down about that time. On these findings 
the plaintiffs had no right to the reliefs 
claimed by them and the suit has been 
n^tly dismissed by the Courts below. 

The appeal fails and is dismissed with 
costs. 

K. Appeal dismissed. 


VITflOPA. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 252 of 1925. 

November 29, 1926. 

Preseni;—Mr. Findlay, J. C„ and 
Mr. Prideaux, A. J. C. 

MAROTI— Auction-porchaser— 

Applicant 

versus 

VITHOBA— JuDOMBST Debtor and 
another—Decree-Holder—Non- 
p. _ Applioants. 

i'mt Procedure Code {Act V of 1908), 0. XXI, r. 


OI—Kiccution of decrec^Sah: -nismUmf of 
, non before oni nr,.at ion, effect of-Salc, 

con be confu’iite'l. 

W a UecTe^-holdcranri a jud^rmcnt-deLtor romp 
■ to a settlement and a^re Mr> a disnii.ssal oftliPrxeru- 
Uon case before an auction-sale is rmlinnrd timre 
, IS 110 decree left capable of exerntion and thi* Kxe- 
I cutmg Court berome.s fn^ictn, odin., and the sal-* 
cannot be coiihrmrd. [p. obb, col. l.J 

The position is diiyrivm wlipiv the sale iscoritinn- 
ed and the parties to the <leoree come to a settle¬ 
ment Willie legal i)roceedln£is are pending for th<- 
icversal of the order of contirmatiun. [it-id.J 

Revision from an order of the District 
Judge, Nagpur, dated the 25th June, 1925 
in Civil Appeal No. 24 of 1924, 

for the Applicant. 

Mr. . R. Pumnlk,iov the Non-Appli¬ 
cants. 

ORDER, The facts of this case are 
not in dispute and are sufficiently clear 
from the application. The learned District 
Judge, as he was bound to do, dismissed 
the appeal of the applicant in his Court 
on the strength of the decision in Nilkanth 
V. Yeshwant (1). It has, however, been 
mged before us that the said decision of 
Kotval, A. J. C., is an incorrect one and 
did not take into account the question of 
the rights of third parties which might 
meanwhile have arisen. 

For our own part, we do not find it neces¬ 
sary, in the circumstances of the present 
case, to consider at length the propriety 
or otherwise of the reported case in ques¬ 
tion. In the present instance, at the time 
the judgment-debtor and the decree-holder 
came to a settlement between themselves 
the sale had not been confirmed, it is, no 
doubt, true, as has been urged on behalf of 
the applicant, that he had at the moment 
an inchoate right which had again come 
into being as a consequence of his appeal 
pending in the Court of the District Judge. 
Nagpur, but we are of opinion that the 
filing of the said appeal could not detract 
from the inherent right of the decree-holder 
and the judgment-debtor to settle the 
matter between themselves in view of the 
fact that the sale had not at the moment 
been confirmed : cf. Ram Prasad Rai v. 
Mahedi Kant Chowdkury (2). We are 
aware of the decision of Hallifax, A. J. 0. 
in Ramchandra v. Lakshman (3), but for 

(1) 65 Ind. Cas. 331; 18 N. L. R. 134; A. I. R. 1922 
Nag. 248. 

(2» 65 Ind. Cas. 122; 1 Pat. 232 at p. 234: 3 P. L T 
445; A. I R. 1922 Put. 525. 

(3) 92 Ind. Cas. 803; 9 N. L, J .1; A, I. R. 1926 
Nag, 238. 
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OAN'GA PRASAD V. SUKBDEO 5AHU. 

our own part ths present case seems to us 

practically on all fours with the decision of 

Baker. J. C., in Ramchandra v Sadasheo 

i\\ and following the latter decision we are 

of opinion that the present application must 
rail. 
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We desire to add that the view we take 
on the legal point involved also squares 
with the equities of the case. All that the 
auction-purchaser loses in a case like the 
present is the interest on the money which 
has been locked up in deposit, and'this is, 
in the circumstances, no great hardship! 
In our view, however, the judgment-debtor 
and the decree-holder having come to a 
settlement before the sale had been con¬ 
firmed. there was no decree left capable of 
execution and the Executing Court was 
fwtctus ojficio. The position would, need¬ 
less to say, have been very different’if the 
sale had been confirmed and the parties 
to the decree had come to a settlement 
while legal proceedings were pending for 
the reversal of the order of confirmation. 

So far as the present case is concerned, 
we do not find it necessary to consider at 
length whether the rule laid down by 
Kotval, A. J, C , in Nilkanth r.Yeshwant 
(1) is too widely expressed or not. 

For the above reasons the present appli¬ 
cation fails and is dismissed. The applicant 
must bear the non-applicant's costs. We 
fix Rs. 50 as Pleader’s fee. 

G- Application dismissed. 

(4) 100 Ind. Cas. 561. 


Held, that the original ground on which the suit 

was based having failed the plaintiff could not be 

iti second appeal, to set up a new case. [p. 
^C'.coi. 1.] 

becoiid appeal against a decree of the 

Hi^trict Judge, Benares, dated the 11th of 
March 1924. 

Mr. iV. K. Malaviya, for the Appellant. 

-Ir. MukldQv Ahmady for the Respond¬ 
ent. 


ALLAHABAD HIGH COURT. 

Skconb Civil Appeal No. 895 op 19-M. 

January 19, ly27. 

Present :—Justice Mukerji and 
Mr. Justice Ashworth. 

Babu GANGA PRASAD and another— 

Plaintiffs—Appellants 
versus 

SUKHDEO SAHU— Defendant 

—Respondent. 

Pleadings and 'irracticc—Suit to recover rent on 
ha^is of lease—Lease not proved — Appeal, second — 
Part performance, doctrine of, whether can be relied 

upo7i. 

Plaintiff instituted a suit to recover rent of cer¬ 
tain shops from the defendant on the basis of a 
lease. The suit was dismissed on the ground that 
a valid contract of lease had not been proved. In 
second appeal it was contended that the suit should 
be decreed in spite of the absence of a valid ccntract 
of lease on the basis of the doctrine cf part per¬ 
formance: 


JUDGfvIENT. 

1 facts involved in 

are very simple, d'he 
plaintiffs, who are the appellants before 
US, let out two shops to the respondent on 
foot of a executed by the respond¬ 

ent on the 10th of Apnl, 1922. The term 
fixed was two years. The respondent gave 

a notice to the appellants, saying that he 

was vacating the premises and left them 
He paid a portion of the rent. The plaint¬ 
iffs claim rent for the entire two years after 

giving credit for the rent actually paid 

The respondent pleaded that hewas not 

lable to pay the rent after he vacated 
the preniises and he offered to pay the 

lelTng. " ^ 

The first Court decreed the suit in its 
entirety But the lower Appellate Court 

amount admit- 

ted and held that the respondent could 
not be forced to pay the rent for the entire 

years. The learned Judge 
gied on the case of Kedar Nath v. Shankar 

In this Court the only ground of anneal 
taken v^as that in spite of there being^only 

a. kabuhyat, a void contract for lease did 

exist. In argument this point is given up 
But It IS urged that on the doltri-ne 

The learned Counsel for the appellants 
fhe n?a?nfiffs®‘ 

ine plaintiffs omitted to execute a lease 
accountThPv and on that 

indicated above, the docirine of fart per- 

I*® applied only if the proper 
facts were before us. There is no evi¬ 
dence under what circumstances the appel¬ 
lants emitted to execute the lease. If the 


n) 78 Ind. Cos. 934: 22 A L J ]85- 46 4 
I. R.1924A11. 514;L. K. 5 A. fo Civ ’ 
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question had been tried and if it had been 
found that they deliberately omitted to 
execute a lease in favour of the respond¬ 
ent, It could certainly not be urged with 
success by the appellants that the doctrine 
ot part performance should be invoked in 
tneir favour. I am not prepared to allow 
this ground to be taken for the first time 
m second appeal, specially as sufficient 
matenals are not before us for the disposal 
01 the contention. 

I would dismiss the appeal with costs. 

Ashworth, J.—I concur. Even though 
the question, whether the plaintiffs can 
8ue upon the incomplete or inchoate lease 
®ay be solely a question of law, neverthe¬ 
less as it was not raised in either of the 
nrst two Courts I consider that it is im¬ 
proper to allow the question to be raised 
in second appeal. The evidence was not 
tendered or recorded from the point of 
view of a claim based on part perform¬ 
ance of a contract and it is undesirable 
to consider such a claim on the basis of 

evidence tendered and recorded for another 
purpose. 

By The Court. —The appeal is dis¬ 
missed with costs. 

K' .4ppea^ dismissed. 


PAUUn DAS-CIIHOTELAL V. SOHaX LAI. c^^'co. 


LAHORE HIGH COURT. 

Civil Revision pEriiioN No. 699 

OF 1926. 

January 21, 1927. 

Present: —Mr. Justice Dalip Singh, 
Mbssks. PAHLAD UAS-CHHOTE LAL- 
Defbndanis—Petitioners 

versus 

Mbssrs S. R. SOHAN L4L Co.— 
Plaintiffs—Respondents. 

Contract Act (IX of 1872 , a. 107-C.i.f. contract 

“^opcrty when paasca—Tender of Bill of Ladino— 
Rt-aalt byaetler. 

In CH 80 of a c. i. f. contract before a seller can 
♦ J re-sale it is essential for him to prove 

lat he has performed his part of the contract by de- 
ivery or tender of the Hill of Lading or other relative 
onipping^ document to the buyer. 

Petition for revision of a decree of the 
Judge, Small Cause Court, Delhi, dated the 
5th July, 1920^ 

Eala Sardha Ram, R, S., for the Peti* 

woners. 

Mr, Nawal Kishore, for the Respondents. 
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revision from 

the Small Cause Court’s order in a suit 
biought by plaintiff for the balance of 
the price of certain goods winch were sola 
by him^and which he re-sold on the de¬ 
fendants failure to take delivery. The 

bmall Cause Court decreed the suit. Tlie 

defendant had raised various pleas. Among 

Ii raised the plea 

that theplaintilT had not given him any 

notice ofthe arrival of the goods, nor had 
pven the shipment patterns, nor Imd 
tendered the Bill of Lading, The con¬ 
tract was a c i. /. contract and clause 
\ indent is as follows : 

* 1 , ^"ree to purchase from you 

the under-mentioned goods at the limits 

and terms stated below and for reimburse¬ 
ment we authorise you or your correspond- 
en s to draw upon us at ;10 days’ sight 
with all relative shipping documents at- 
tached ^ for payment. In case of need 

sellersinvoicetobe taken in lieu of drafts 

which drafts we engage and bind ourselves 

to accept on presentation and pav at ma¬ 
turity etc. 

The Court held that, there had been no 
presentation of the draft. There was only 
one witness produced on this point, and 

the Court rightly or wrongly considered 
his evidence unconvincing. I, therefore, 
hold that It 18 a finding of fact that the 
draft wa.s not presented. The Court, how- 
held that the property had passed to 
the defendant, and, therefore, under s 107 
of the Contract Act statutory right had 
been given to the plaintiff for re-sale. 

In revision it is contended that there 
was no proof that the Bill of Lading was 
ever tendered or any relative sbioping 
documents were tendered to the defendant 
along with the draft. As the contract was 

it was essential for the 
plaintiff to prove that he had performed 
his part by delivery or tender of these 
docurnents. He has failed to prove this 
and there is an issue as to whether the 
plaintiff has performed his part ofthe con¬ 
tract. I cannot hold that the plaintiff 
was not given an opportunity to prove this 

not shown that 
the Bill of Lading or the Insurance Policy 
was ever presented to the defendant or the 
Bill of Lading was ever endorsed in his 

favour, I cannot hold that the properJv in 

the goods had passed to the defendant. 

It follows that no right of re sale accrued 

to the plaintiff under s. 107 of the Contract 
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Act, and the suit of the plaintiff, therefore, 
laUs, and I accept the revision and dis¬ 
miss the plaintiff s suit. In the circum¬ 
stance of the case, however, I am not 
prepared to give the defendant his costs 
in the Court below, and I only allow him 
his costs in this revision. 

^ Application accepted, 


ALLAHABAD HIGH COURT. 

Secon'd Civil Appeal No 972 of 1924. 

November 1'4. 1926. 

Mr. Justice Iqbal Ahmad. 
KESHO SINGH anu oi hers—Plaintiffs— 

Appellants 


xersus 

ROOPAN SINGH and others—Defendants 

—Respondents. 

Vendor nnd pin chaner—Sale-deed—Wromi item of 
property ivserUd by mistake-Suit for revtirication 
time barred —Title of pU7'chasei'~0ral evidence to 
prove real item—Kvidence Act (I of 187J), s. VJ proviso 
l—ReyV-tration Act {XVI of 1008), s. iO—Absence of 
registeved deed of sale, effect of~‘~Part periurmance— 
Efpiity. 

Kv'on tliou^di a remedy hy way of rectification of 
an instrunn'iit is open to a party when through mutual 
mistake of tlic parties, an instrument in writing does 
not truly e.xpress tlicir intention, yet, if. notwith- 
sluiKiing tlie mutual mistake, the property actually 
intended to be transferred has passed to the posses¬ 
sion of the vendee, the vendee's title to the property 
eannot be challenged simply because the instrument 
has not been rectified within three years from the 
date of the discovery of the mistake by the vendee. 
It is always o])en to the vendee to show that there 
was a mi.stake in the instrument and that, as a matter 
of fact, the property in his possession was intended 
to be transferred to him, and the vendee is entitled 
to lead oral evidence to show the mistake in the 
instrument in view of the provisions of proviso 1 to 
s. 92 of the Kvidence Act. [p. 569, col. 1.] 

Astulla V. Sadntullali (1). followed. 

Bijoy Chand Miihtah Bahadur v. Sec7'etarn of State 
for India {^), distinguished. 

Whore a vendor has got the consideration for the 
sale of a particular item of immoveable property and 
the transaction has been acted upon bv the parties 
the title of the vendee to the property sold cannot 
l>e defeated by the mere fact that a wrong item was 
shown in the sale-deed by mistake and that in con¬ 
sequence there was no registered document to evidence 
the sale of the item of property really intended to 


be sold. 
When t 


p. 569, col. 2.] 

lie actings and conduct of the parties are 
founded upon, as in the performance or part per¬ 
formance of an agreement, the locus peenitentice which 
exists m a situation where the parties stand upon 
nothing but an engagement which is not final or 
coinplete, is excluded. For equity will support a trans¬ 
action clothed imperfectly in those legal forms to 
which Imality attaches after the bargain has bppn 
acted upon, [p. 570, col. 1.1 ^ " 


Second appeal against a decree of the 
District Judge, Benares, dated the 5th 
March, 1924. 

Mr, Haribans Sahai, for the Appellantf, 

Mr. Gadadhar Prasad^ for the Respond¬ 
ents. 

JUDGMENT. —The controversy in 
this appeal relates to old plot No. 1166 
corresponding to new plot No. 1501. The 
said plot admittedly belonged to Roopan 
Singh defendant-respondent. The plaint¬ 
iff’s case was that Roopan Singh, by a 
sale-deed, dated the 23rd of November, 
1907, sold the said plot along with certain 
other plots to Mahadeo Singh, the prede¬ 
cessor-in-title of the plaintiffs, but by mis¬ 
take in lieu of plot No. 1166, plot No. 
1167 was entered in the sale-deed. The 
plaintiffs alleged that nutwithstanding this 
mistake their names were recorded as 
against plot No. 1166 by the Revenue 
Court, and the entry in their favour con¬ 
tinued up to 1329 F., when on an appli¬ 
cation of Roopan Singh defendant-respond¬ 
ent that entry was corrected and Roopan 
Singh’s name was entered against the said 
plot That plot from before the execution 
of the sale-deed has all along been in pos¬ 
session of a mortgagee and as such the 
relief claimed by the plaintiffs was for a 
declaration of their tiHe to that plot. 

The defence to the suit was twofold. 
Firstly, it was denied by the defendants 
that there was any mistake in the sale- 
deed and it was asserted that, as a matter 
of fact, plot No. 1166 was never intended 
to be sold to Mahadeo Singh, and the 
latter in collusion with the scribe of the 
sale-deed got the said plot entered in the 
sale-deed. It was further pleaded that the 
proper remedy of the plaintiffs was to 
have sued for rectification of the sale-deed 
and this not having been done within 
three years from the date of the accrual of 
the cause of action, the suit was time-bar¬ 
red. 

Both the pleas urged in defence found 
favour with the trial Court and it accord¬ 
ingly dismissed the plaintiffs’ suit. 

On appeal by the plaintiffs the lower 
Appellate Court has found as a fact that 
the defendants intended to sell plot No. 
1166, but by mistake instead of that plot 
No. 1167 was entered in the sale-deed. 
But that ‘Court has held, that the proper 
remedy of the plaintiffs was to have brought 
a suit for the rectification of the instru¬ 
ment within three years from the date 
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that the plaintiffs discovered the miatalce, 
and tills not having been done, the plaintiffs 
were no longer entitled to ask the relief 
that they prayed for in the plaint. In 
suppcu’t of this conclu'ion two reasons 
have been assigned by the learned District 
Judge.^ In the first place he observed that 
as an immoveable propeity can only be 
transfeired by a registered instrument, and 
as in the sale-deed in favour of Mahadeo 
bingh the plot in dispute is not entered 
the plaintiffs cannot claim a title to the 
said plot. Me further observed that oral 
evidence to vary the terms of tlie sale-deed 
in favour of Mahadeo Singh was inadmis¬ 
sible and hence it must be taken that plot 

No. 1166 was never transferred to Mahadeo 
Singh. 

I am unable to agree with the lower 
Appellate Court. True it is that a remedy 
by way of rectification of an instrument by 
a suit is open to a party, when through 
fraud or mutual mistake of the parties an 
instrument in writing does not truly ex¬ 
press their intention. But this does not 
mean that if, notwithstanding the mutual 
mistake, the propeity actually intended to 
f has passed to the possession 

of the vendee, the vendee’s title to the 
property can be challenged simply because 
the instrument has not been rectified with¬ 
in three years from the date of the dis¬ 
covery of the mistake by the vendee. It 
will always be open to the vendee, if his 
title 18 challenged by the vendor, to show 
there was a mistake in the instrument 
that, as a matter of fact, the property 
in his possession was intended to be trans- 
r//j .tu him. In fact the vendee is en¬ 
titled, in view of the provisions of proviso 1 
to 8. 92 of the Indian Evidence Act, to 

• evidence to show the mistake 
in the instrument. The mere failure of 

e vendee, to have the instrument recti- 
th three years from the date of 

,, ® *^)®®^very of the mistake, cannot have 
e effect of extinguishing hia title to 
e property intended to be conveyed to 

properly described in the 
*1 ®'n^ed. This was the view taken in 
the case of Astulla v. Sadatuliak ( 1 ). 

been placed on behalf of 
on the case of Bijoy Chand 

Tndia (2) “rblr 

• 1 T. ** ^®®®> in my opinion, is 

guishable from the present case. In 

'(2) «InU. Cat 


CM' 


that case the suit was for the rectification 
of an insu-umeat and for certain conse-' 
quential reliefs, and it was held that the 
suit for rectitication of the instrument 
having been brought more than three years 
from the date when the plaintiff became 
aware of the mistake was barred bv 4rt 96 

Act. rhe suit giving rise to the present 
appeal was not a suit for rectitication of 
an instrument but was for a declaration 

to a plot against 
which their names had been entered in 
the Revenue Court and were expunged on 
the application of the defendants. The 

ed'^to ^'u® P''®®®ot suit accru¬ 

ed to the plaintiffs when their names were 

expunged and the names of the defendants 

were entered in the revenue papers and 

the suit being within six years from that 

date was well within time. 

Irue it is that a sale of immoveable pro¬ 
perty of the value of one hundred rup^ees 
or upwards can be made only by a regis- 
ered instrument, but the mere fact, that 

oirNo Tirr 'vith respect to 

plot No. 1160 in favour of the plaintiff- 

does not disentitle them to the relief 

prayed for in the plaint. Plot No IICC 

being in possession of a mortgagee tlm 

vendee obviously without the redfmptiou 

of tlie mortgage, could not get actual Vs- 

scfston of the same. Jn order to give 

effect to the transaction of sale, all That 
could be done was to get the name of 
the vendee substituted in place of the 
vendor in tlie revenue papers, and this 
was done after the execution of the sale- 
deed. file entry of the plaintiffs’ names in 
the revenue papers as against plot No 
1166 continued for a period of tea years' 
a short, notwithstanding the mistake in 
the description of the plot intended to 
be sold to the vendee, the vendee’s name 
was entered in respect of the plot actuallv 

intended to be sold and in view of £ 
tiuding of the lower Appellate Court on he 
question of fact, it caunot be denied that 
the vendor got the consideration for plo 

No. 1166 and as such, it is clear that the 
transaction was acted upon by the parties 
This being so, the case is governed hv .t!: 
rule of law laid down in thefaseof .1/aWd 
Muaa v. Ag/tore Kuma?- Ganguli (3;. Jt waa 


21 

A 

W 


(3) 28 Ind. Cas. 930; 42 0. 801- 17 Tirtm i 

I Ml; 2 HM.'h. ,J.5t8 ’iJc W N 250 T'i 

; 1. J 220; 17 M. L. T. 14:f; 2 L \V iU num 
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observed in that case that “When the actings 
and conduct of the parties are founded 
upon, as in the performance or part per¬ 
formance of an agreement, the locus pccni' 
tentio which exists in a situation where 
the parties stand upon nothing but an 
engagement which is not final or com¬ 
plete, is excluded. For equity will support 
a transHCtion clothed imperfectly in those 
legal forms to which finality attaches after 
the ijargaiii has been acted upon.” 

In my judgment, notwithstanding the 
fact that ihe plaintiffs did not sue for 
rectification of the instrument they tvere, 
under circumstances of the present case, 
entitled to the reliefs sought. 

Accordingly, 1 allow the appeal, set aside 
the decrees of the Courts below and decree 
the piJ^ii^tiffs’ suit in terms of relief (a) 
prayed fur in the plaint with costs in all 
Courts including in this Court fees on the 
higher scale. 

A. N. A. Appeal allowed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. '^0 of 1926. 

Februarv 4, 1927. 

Present: —Mr. Justice Hasan and 
Mr. Justice King. 

RAM SHANKAR— Defendant— 

Appellant 

versus 

MANDANKANI PRASAD and others— 
Plaintiffs—Respondents. 

V. P. Land Revenue Act {III of 1901), s. SO — 
Tenants-ui-common—Right to partition - JurUdiction 
of Civil Cou7’t. 

Section .’iy, svib-s. (2) of the U. P. Land Revenue 
Act is intended for the purpose of protecting the 
rights of llie landlord and does not prohibit co- 
tenants from obtaining a decree for partition of their 
holding between themselves, fp 571, col. 1.] 

Tlie principle that a joint occupancy tenant is entitl¬ 
ed to sue for, and a Civil Court is competent to grant, 
a decree for partition of a joint occupancy holding, 
though, if the zemindar is not made a party to the suit 
for partition, such decree will not alTect the mutual 
rights and liabilities of the zemindar and the occu¬ 
pancy tenants as they stood prior to the partition, 
applies also to a partition between statutory tenants- 
in-common. [p. 571, col. 2.] 

Karingan v. Harikar Dutt (1) and Muhammad 
Bak'-h V. Mana (2), relied on. 

Second appeal against a decree of the 
District Judge, Rae Bareli, in Regular 
Civil Appeal No. 144 of 1926, dated the 6th 
October 1925, confirming that of the Addi- 


MANDANEANI PRASAD. [100 I. 0. 1027J 

tional Subordinate Judge, Rae Bareli, dated 
the 29th November, 1924. 

Mr. A/i Za/ieer, for the Appellant. 

Mr. II. Hussain for Mr. Rada Krishna^ 
for Respondent No. 1. 

JUDGMENT.— This second appeal 
arises out of a suit for partition of an agri¬ 
cultural holding. 

The land in suit was held under a lease 
by Ram Ghularn, who died in 1911. Plaint¬ 
iff No. 1 is his grandson and plaintiff 
No. 2 and the three defendants are his 
sons. Under 3. 48 of the Oudh Rent Act, 
1886, the five sons of Ram Ghularn were 
entitled to retain occupation of bis hold¬ 
ing for the unexpired term of the lease It 
is admitted that the five eons of Ram 
Ghularn did jointly hold the land after hia 
death. 

It has been found by the Court below 
that in 1914 a‘division of the family effects 
was made between the sons of Ram Ghularn, 
and this was sufficient to cause a disruption 
of the joint family, but the agricultural 
holding remained undivided. The only 
result of the disruption of the joint family 
was that the sons of Ram Ghularn continued 
to hold the land not as joint tenants, but as 
tenantS'in common. 

Defendant No. 3, Ram Shankar, is the 
only contesting defendant He alleged 
that after Ram Ghulam's death, his sons 
were ejected from the holding and fresh 
leases were granted by the landlord in the 
name of Ram Shankar only. His position 
was that as he holds the land in his name 
only, the plaintiffs could not claim any 
share. It was also argued that tenancy 
land could not be partitioned. It has been 
found by the Court below that the parties 
were not ejected from the land in suit. We 
must hold, therefore, that all the sons of 
Ram Ghularn remained in possession as 
tenants in-common, since their tenancy was 
not terminated by ejectment, relinquish¬ 
ment or abandonment. 

It is true that fresh leases were granted 
by the landlord to Ram Shankar alone in 
1328 Fasli, 1329 Fasli and 133uFaWi respec¬ 
tively. If the landlord had ejected the 
heirs of Ram Ghularn, and had then given 
fresh leases to Ram Shankar only, the 
plaintiffs certainly would have had no valid 
claim to any share in the bolding. But 
when we find thatall the heirs undoubtedly 
succeeded to the interests of Ram Ghularn 
and continued to hold the land as tenants- 
in-pommon, the mere fact, that the landlord 
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p’anted leases of the land to one of the 
neirs, would not have the effect of ejecting 

of their 

^3 nothing to show that 
plaintiffs father and the other co tenants 
abandoned the holding, although they left 
the manapment of it to Ram Shankar. 

We hold, therefore, tliat the plaintiffs 
have a subsisting tenancy right in the land 
in suit, having succeeded a.s heirs of their 
leather, and not having been ejected and not 

Having relinquished or abandoned the hold¬ 
ing. On this view they are entitled to the 
^ holding which they claim. 

/v been argued before us that 

a Oivil Court has no jurisdiction to grant a 
decree for the partition of an agricultural 
noldpg. The argument is based on the 
provisions of s. 39. sub s. (2) of the U. P. 

band Revenue Act, 1901. which runs as 
loilows 

No division of a holding occupied by 
two or more tenants, and no distribution of 
the rent payable in respect thereof, shall be 
recorded, unless the consent of the landhol¬ 
der and of all the tenants concerned has 

pen attested before a Revenue Court or the 
Qanungo.'' 

The very same argument was considered 
hy a learned Judge of this Court in the 
pae of iCar? 7j gan V. Harihar Dutt (i). The 
Court pld that s. 39 sub-s. (2) does not 
Hi-an that no division of a holding held by 
two or more tenants can be effected. It 
only says that if such a partition has been 
arrived at and the distribution of the rent 
Has taken place, it shall not be recorded in 

papers until the consent of the 
and-holder has been obtained. It is clear 
Jpt this provision of law is intended for 

land^lord^*^ of protecting the rights of the 
, fulJy agree with this view. The 

landlord obviously will not be affected by 
ny partition of a holding between co-ten- 
ants to which he was not a party. The 
P rtilion will not be recorded in the 
papers unless and until the land- 
ipdSB consent is obtained. But this does 

frn CO tenants are prohibited 

k ^ decree for partition of 

r holding between themselves. 

irri f Jurisdiction of the Civil Court to 

hlldL^ partition of a tenancy 

fnr a co-tenant to sue 

partition were fully discussed by a 

/ m V » 
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Bench of the Allahabad High Couit in the 
pse of Muhammad Haksh v. Mana (2). The 
Court held that a joint occupancy tenant is 
entitled to sue for, and a Civil Court is 
competent to grant, a decree for partition 
of a joint occupanev holding, though, if 
the zemindar is not made a party to the 
suit for partition, such decree will not 
affect the mutual rights and liabilities 
of the zemindar and the occupancy tenants 
as they stood prior to the partition. 

The same principles would apply to a 

partition between statutory tenants-in- 
common. 

Following these rulings, we hold that 
the plmntiffs have a right to claim partition 
of their share in the tenancy holding and 
the Civil Court has jurisdiction to grant 
the decree prayed for. 

We accordingly uphold the decree of 

the Court below and dismiss the appeal 
with costs. 

■>11 , TIT XT 

929 ^ 18 A. 331 ; A. W. N. ( 1896 ) 82 ; 8 Ind. Dec. (n. s.) 




ALLAHABAD HIGH COURT- 

oECuND Civil Appeal No. 1443 op 1926 

January 17, 1927. 

-Mr. Justice Iqbal Ahmad 

STATE for INDIA i.v 

(-UUjNCIL—Defendant—Appellant 

versvfi 

ANANT RAM CHOPRA— Plaintiff— 

Respondent 

Railways Act {IX of lS90),s. 51,--Rule prtscrihiva 
particular mode of pacUivg for consignments to he 
carried at Railway risk, validity of. 

A Railway Compauy is a common carrier and is 

bnrif fhp consignments of goods for desratcli 
but if the consignments are despatched at Railway risk 

reasonable precautions ^opro- 
tect Itself from loss. If the conditions laid down bv 
a Railway for despatch of goods at Railway risk are 
not complied with by the consignor, the Railway can 
572 '^^/2 consignment at its own risk.^ [p. 

The test for determining as to whether a nar- 
ticular rule made by a Railway Administration is (fr is 
not valid is to see whether the rule is a reasonable 

['r573.'^corh] Kail ways Act. 

There is nctlung in the Railways Act that prohibits 
a Railway Administration from insistingon a na 
ticular mode of packing in the case of coLignmen s 
despatched at Railway risk. The fact tha an^the? 
mode of packing is as secure as the one eii?c?inefl 
by a rule framed by the Railway Administra r7s 

vairdit*; 

Second appeal against the decree of the 

District Judge, Aligarh, dated the 3l8t July, 
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Mr. G. W. Dillon, for the Appellant. 

^Ir. Fauna LaL for the Respondent. 

JUDGMENT.—This is a defendant’s 
appeal, and arises out of a suit brought by 
the plaintiff-respondent for a declaration 
that a rule, recently introduced by the 
authorities of the East Indian Railway, 
providing that a consignment of locks of 
less than one maund in weight can only 
be booked at Railway risk, if it is packed 
in a ] inch thick wooden box, with two 
wooden battons on each of the four sides 
and further if the box is also secured with 
wire bands of which the centre one is sealed 
by the despatcher is illegal, ultra vires and 
unenforceable, and that the defendant Rail- 
w’ay has no right to refuse to book at rail¬ 
way risk consignments of locks packed 
securely in an iron box or otherwise. The 
plaintiff also prayed for an injunction re¬ 
straining the Railway Company from enfor¬ 
cing the rule noted above. 

The plaintiff's case w^as that he and other 
Aligarh lock merchants used to despatch 
consignments of locks of less than a maund 
in weight packed in iron boxes, and that 
the mode of packing adopted by them was 
comparatively more secure than that pre¬ 
scribed by the Railway Authorities, and 
that the Railway Administration was not 
competent to prescribe a particular method 
of packing as a condition precedent to 
the booking of consignments at Railway 
risk. 

The defence to the suit was that the 
suit was not maintainable, that the method 
of packing adopted by the lock merchants 
of Aligarh was insecure, and gave op¬ 
portunities for various acts of fraud being 
committed, resulting in claims being made 
against the Railw-ay Administration and 
that the rule in question was framed in the 
exercise of the powers vested in a Railway 
Administration by the Indian Railways Act 
and was perfectly valid. 

The trial Court held, that the iron 
packing employed by the Aligarh mer¬ 
chants was as good as the wooden packing 
now required by the new rules, and that 
in making the new rule, the Railway Ad¬ 
ministration was actuated more by a con¬ 
sideration of its own interests than those 
of lock merchants, and that the Railway 
Authorities have no right to refuse goods 
which are properly packed, and cannot 
enforce a rule requiring that the goods 
must be packed only in a particular man¬ 
ner. On these findings it passed a decree 


in the plaintiff's favour in terms of the re¬ 
liefs payed for in the plaint. 

On appeal by the defendant the decision 
of the trial Court has been affirmed by the 
lower Appellate Court. 

I am unable to agree with the decisions 
of the Courts below. It is, no doubt, true 
that the Railway Company is a common 
carrier and is bound to accept consign 
ments for despatch; but if the consign- 
ments_ are despatched at Railway risk, it 
IS entitled to take reasonable precautions 

to protect itself from loss. A Railway Ad- 
rninistration is authorised by s. t4 (1) of 

the Indian Railways Act (Act IX of 1890) 

to impose subject to the control of the 
Governor-General in Council, conditions not 
inconsistent with the Act or with any general 
1 ules thereunder “wuth respect to the receiv¬ 
ing, forwarding or delivering of any animals 

or goods. It is maintained by the learned 
Counsel for the defendant appellant that 
the rule, the validity of which is assailed 
by the plamtiff-respondent, was made in 
pur8uance_ of the powers vested in a Rail- 
way Administration by s. 54 of the Indian 
Railways Act and that the rule is not in¬ 
consistent with the Act or with any general 
ru e thereunder and as such is perfectly 
valid It IS argued by the learned Counsel 
for the respondent that the rule in ques- 
Gun IS inconsistent, with s. 72 of the Indian 
Railways Act, as that rule is calculated to 
limit the responsibility cast on a Railway 
Company as a common carrier by that sec- 

Railways 

general 

^ ^ ^ Railway Administration 

as a comnaon earner of animals and goods, 

tn agreements purporting 

to limit that responsibility are void, unless 

- behalf of the person send¬ 

ing or delivering the goods and are in a 

Cni^nU^*^ Governor-General in 

19 nowhere provided by s. 72 

Act that a Railway 
. ration is not entitled to impose 

form cf packing 
nf ty precedent to the acceptance 

of goods by it for carriage at its own risk 
as a common earner. It is bound to accept 

consignments for despatch, but it is entitled 
to impose reasonable conditions for the 

purpose of protecting itself from loss. If 

such conditions are not complied with by 

the consignor, it may refuse to accept the 
consignment at its own risk. But even then 
It will be open to the consignor to despatch 
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the same at his own risk. As was pointed 

Kotary v. 

Secretary 0 / State for India (1) that “a 
Kaihtay Company has cast upon it bvs 72 
of the Indian Railways Act the duties of 

an ordinary bailee but it may determine 

the conditions under which those duties 
may vest It appears to me that the pro¬ 
per test for determining as to whether a 
particular rule made by a Railway Adminis- 
ration is or is not valid, is to see whether 
that rule framed is a reasonable one and 
IS not inconsistent with the Indian Rail- 
ways Act, There is nothing in the Act that 
prohibits a Railway Administration from 
insisting on a particular mode of packing 
If consignments are to be despatched at 
its own risk. The fact that another mode 
or packing is as secure as the one enjoined 
by a rule framed by the Railway Administra- 
tion appears to me to be irrelevant for the 
purpose of determining the validity of 
that rule. The learned Munsif has pointed 
out in his judgment that if the rule in 
question is held to be valid “there will be 
nothing to prevent it (Railway Company) 
ironi next ruling that the locks will be 
carried by it at its risk only if they are 
packed m crocodile suit cases.” Such a 
rule, if framed by the Railway Administra¬ 
tion, will, undoubtedly, be invalid as it will 
be calculated to unduly limit the duty that 
tne law casts upon the Railway Administra- 

tion as that of a common carrier. The rule 

uow in question does not appear to me to 

be one that the Railway Administration was 
uot authorised to make by virtue of the 
bowers vested in it by s. 54 of the Indian 

Railways Act and as such, in my judgment 
ine Courts below were wrong in decreeing 
the plaintiff’s suit. ® 

result is that I allow the appeal, set 
aside the decrees of the Courts below and 

aU 0cm t^^^ plaintiff’s suit with costs in 

Appeal allowed. 

U)31 C.951; 8C. W. N. 725. 
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MbHAMMAP HDSSit.M V. MPNICIPAL COMMITTEE. GtTJRAKWALA. 

p LAHORE HIGH COURT 

Civil Revision Petition No. 7 ij 

January 21, " ' 

^alip Sin c.], 

MUHAM.MAD Hr.SSAiN-I)EErxtNT 

—i ktitjoner 

)*SUS 

SEORETAR^-V rix.™ 

TK.-. it o/— hiisuin'i ina)-' 

paiil.v a Munici- 

the 11.6 (silt) for tlirT^s.lin'.-' it '"’"Vl e' t 

pahty passed a resolution sayin-tint ih .ili '‘""i'*' 
be given up to 31 st AAIarcit H might 

for Rs. 150 provided hi vr.t. ’i . <bffndai,t 
mediately. This resolution remove it im- 

defendant, but a letter wnc to tlie 

on ICth December J905 in wV ^’ccrctary 

his offer was accVted \vi h^stated that 
tion mentioned above The 
began removing t 1 .iIf ^nnmodiatejy 

waf not alio,™! lo'i'tve 'the 'iif, 
the Municipality for recovery of^l s m 
ba ance due from the defendant- 

the current year, tliat then-fore .Part of 

contract at all between’ the Mun.C* 7'’f''**’'''' I'o 
fendant or a contract "n'i the de- 

Secretary s letter of Tcoeptance an^Tw ?'>'> 
cofl.l'^^ mai'itained.'"QrS7" 

Of the decree of the 
^^^'■O'sing powers as Judge 

jdrrgS"''^’ tfj 

Malik Ra.m Lai, for the Petitioner. 
spmdM * ‘lie Re- 

Conimittee of Gujranwala, forRs 

S,t“ •» 

offer Rs. 150 for the a® !®/, ^ ^^8 to 


offer Rs. 150 for the gafc fsi t ) fnr th 

year. The MunicipflRy tied a r! 

saying that the siR might be 
31st March, 1326, to Muhammad R, " ■ “P/” 
defendant, for Rs. 150 provided^he ar?n“ 
to remove it immediately. This rSr®'^ 
was never sent to thedefendant but = ) 

was sent by the SecretaryTnttch i ® 

stated that his offer was accented i fi! 
This letter is dated the IGirne. ^ 

The defendant immediate^ bS®"’ 

After the 31st March, 1916, 
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allowed to remove the silt, which was sold 
by auction. The learned Judge of liie 
Small Cause Court has decreed the Munici¬ 
pality’s suit holding that as the letter men¬ 
tioned the resolution, the defendant could 
have obtained a copy or otherwise cleared up 
this matter. He held that the word‘ensuing’ 
was not used in its proper significance, nor 
did the defendant intend to remove the silt 
from 1st April, 192t5, the ensuing financial 
year. He, therefore,decided the issue against 
the defendant. I am unable to follow the 
reasoning of the learned Judge. The words 
‘ensuing year' must refer to a period of 
one year. When that year was to begin is a 
matter that is to be determined with refer¬ 
ence to the circumstances. The defendant 
claimed that it began from the date of the 
letter of acceptance, and/>rima/acie this 
view seems to be correct. Be that as it 
may, it is certainly not possible to hold 
that ‘ensuing year’ meant from 16th Decem¬ 
ber, 1925, to the 31st March, 1926, because 
that period is not equal to a year, and 
there is nothing to show that by the words 
‘ensuingyear’ the defendantmeantup to the 
close of the current financial year, This 
being so, either there was no contract at all 
between the Municipality and the defendant 
or the Alunicipal Committee are bound by 
the letter of their accredited agent the 
Secretary. In either case the suit fails and 
is dismissed with costs throughout. 

R, L. Application accepted. 


ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal 
No. 7ii8 OF 1926. 

January 2U, i927. 

Present;—Mr. Justice Boys and 
Mr. Justice Kendall. 

B<i6u JAWALA SAHAI— Judgment- 
Debtor—Appellant 
versus 

Rai Bahadur Babu BHIM SINGH 

—Decree-Holder—Respondent. 

lAniitation Act (IX of 1908), Sch. I, Art. 18J-Civil 
procedure Code (Act V of 1908), 0. XXI, r. (2) 
Execution of decree—Application foi'execution made 
more than three years after date of previous applica- 
jjVjn —Payments made under decree—Extension of 
time—Procedure. . . 

Where an application for execution is made after 
the expiry of three years from the date of a previous 
application and limitation is sought to be saved by 
the fact that payments have been made by the judg- 


nieut-debtor under the decree during the inten’al, 
the decree-liolder must show that an application to 
certify the alleged payments was made by a prior and 
separate proceeding to the application for execution. 
J he mere mention of such payments in the apfjlica- 
tiiin ff)r execution itself is not sullicient to operate 
as an extension of the period of limitation. 

Execution Second Appeal from the decree 
of the District Judge, Bareillv, dated 
the 30th March, 1926. 

Mr. S.B. Jehari, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 
JUDGMENT. —Now that we have been 
able to arrive at the facts of this case the 
matter for decision is simple. It is a 
judgment-debtor's appeal. A decree was 
obtained on the 3l8t of July, 1919. The 
first application for execution was made 
on April 4th, 1922. ^ On the 22ad of June, 
1922, this application was dismissed. On 
the 15th of August, 1925, a further appli¬ 
cation was made. It is clear that unless 
some cause had been shown to prevent this, 
that application was barred by time, and 
the Court ought, unless for some good 
reason, to have proceeded forthwith to 
dismiss it as barred by time. It is un¬ 
necessary, therefore, to detail all the further 
proceedings that took place until the 
order of the Court on that application has 
been considered. For the respondent-decree- 
holder here reliance is placed on the fact 
that certain payments are set out in that 
application for execution as having been 
made within the period of limitation dating 
that period from the 22ad of June, 1922, 
and the judgment-debtor was given credit 
for the alleged payments. As it appears 
to us the decision in Baij Nath v. Panna 
Lai (D, following several other decisions 
to the same effect, is sufficient to conclude 
this matter. It was there held that the 
application to certify the payments must 
be made by a prior and separate proceed¬ 
ing to the application for execution. It 
is clear here that there was no separate 
proceeding and no prior proceeding to the 
application for execution of the ISth of 
August, 1925. The learned Subordinate 
Judge ought, therefore, to have proceeded 
forthwith to dismiss the application for 
execution as barred by limitation. The 
payments in this case are alleged to have 
been made on the 19th of January, 1925, 
and 2nd of July, 1925, but not having 
been certified prior to the application for 

(1) S3 Ind. Cas. 737; 46 A. 635; 2? A. L. J. 581: A 
I. K. 1024 All. 70; L. 11. 5 A. 318 Civ. 
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a 9 idi®yhl°'^^’ the appeal we set 

Court id T ?.'- Appellate 

been struck off as barred by 
lim tation set aside so much of the i-der 

clarei tiaT°fh ^Ijhordiuate Judge as de¬ 
li berii i • ‘^^'^ree-holder will be at 

Order set aside. 
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Appeal against the order of the Dicf ■ i- 
Magistrate. Dharwnr in \r J>is(rjc.*t 

plication xNo. 58 o"Ty4 •'^^^'^^''^neous Ap- 


BOMBAY HIGH COURT. 

Appbalfrom Order No. 47 op 1925 

July 29, 1926. 

Present: -Justice Sir Lailubhai Shah, Kt 
ntr A Fawcett. 

CHANVIRGAVDA SHIVANGAVDA 
P ATIL— Appellant 

' m „ versus 

The DISTRICT MAGISTRATE 

In., ^H-A-RWAR—Respondent. 

hna ic-ilffn "/ *• S8~Mainlcnance of 

; mT'’ family whether 

.hZt '’"""'t '0 ’naintain'-AiiZ of iTmuZ 

fees leviable for cxpenses— 
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Sri “1 

to'^mabtfh, du Law, a father is not bound 
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he fs boimH^ family property, 

thej“ttt““i“|7reo?n "olmLJu 

f^jtnbai V. Lu'ximibai (1), folloAved. 
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Lunacy Act 'he 

family is l/ab/e ^ J 'Z F«°“ger of the joint 
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» memb\? ‘“ftSh'ntu'n.him, only when thelLatic 

«‘t«.lly defendenWnTm"' L^, S cTll ** 


Sh h *^UDGMENT 

Indiau"E:.f;c7 Acr(lv:?fj;^r' 

» iSs/ssTsi “h"r "•«“ 

an order for the payment nf b ® 
maintenance of tL^uDa ic 
to the District Court of 

the father of the lunltic It IT^ 
a reception order irno a^\ ^PPears that 

Magistrate with reference ^to^Sh^^ 

under s. 14 of the Aot ^ ^^.^^tvangavda 
without any enffaeentnf h° ^'^-4. 

maintain him- and in ^ I'^Iation to 
lunatic was drained in „°°®®‘iy®^ce the 

a period of three ^ ^ 

June 50, 1924) ^ ‘o 
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under Enactments applying to 
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he was not personally liableZ°®®'*- 
his insane son who was about i ™^‘utain 
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of the joint property which^ w3'“°°“® 

annual income of-such ^roner^t 
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the whole joint pronertv to of 
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A ^PP^fcation under s «8 ^ l 

summary inquiry under s S « 

an order for the payment 'of tK ^ 
maintenance. Ha direc ed^£® 
to pay annas eight per dav fr.? 
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Tiie original opponent has appealed. It 
is urged on his l)ehalf that he is not a 
person legally bound to maintain his son 
within the meaning of s. 8S, and that an 
order against him is, theretore, not com¬ 
petent. Further, it is urged that he is 
not liable to pay any higher rate in con¬ 
sequence of his personal income exceeding 
Rs. 1 000 a year under r. 18 (ii) of the 

rules made bv the Government in the exer- 

« 

cise of the powers conferred in that behalf 
by s. 91 of the Act, and it is lastly contended 
that the rule is ultra vires in so far as it 
makes the father personally liable, when by 
law he is not so liable for the maintenance 
of the lunatic. 

1 do not think that there is any sub¬ 
stance in these contentions of the appel¬ 
lant. On the admitted facts of this case, 
it is clear that the father is liable to main¬ 
tain his son, as the manager of the joint 
family. Admittedly the son is joint with 
the father; and there is joint family pro¬ 
perty in which the son has a share. Though 
the father is not under an absolute obliga¬ 
tion to maintain his adult son, he is bound 
as the manager of the family to maintain 
him as a member of the undivided family. 
This position is clear, having regard to the 
observations in Savitribai v. Luximibai (1). 
This obligation is independent of the con¬ 
sideration whether, on account of the lunacy 
of the son, the father as the manager of 
the family would be bound to maintain 
him on the ground that he would be dis¬ 
qualified from enforcing partition of his 
share from the joint family property during 
the period of lunacy. It is not necessary, 
therefore, to consider whether the insanity 
in this case is of such a nature as to con¬ 
stitute a disqualification under Hindu Law 
to inherit as an heir or to seek partition of 
the family property. It is also unnecessary 
to consider whether the insanity should 
be congenital or not and whether even if 
not congenital it should be incurable, in 
order to disqualify the person _ suffering 
from it from inheriting as an heir or from 
seeking partition of the property. The 
question, which has been raised in argu¬ 
ment, that even temporary insanity is 
sufficient to create the disqualification and 
the further question whether such temporary 
disability to maintain himself, which does 
not amount to a disqualification, would 
render the father liable to maintain him 

^1} 2 B. 573 atp. 507; 1 Ind. Dec. (x. s.) 605. 


during his illness, apart from the consider¬ 
ation of there being any joint family pro¬ 
perty, do not arise in this appeal. It is 
sufficient to invite the application of s. 
88 , if the father, as a manager of the joint 
family, is liable to maintain his son as a 
member of the familv. In that case he is 

•r 

a person legally bound to maintain the 
lunatic within the meaning of this section. 
It does not matter, for the purposes of s. 88, 
whether under the Hindu Law his liabil¬ 
ity to maintain is limited to the extent of 
the joint family property in his hands. Then 
under s. 89 the Court has to determine 
whether he has the means to maintain 
him. The scale of fees chargeable for main¬ 
tenance has been prescribed by r. 18 (ii). 
It is laid down in Ex parte Kostcr\ In re 
Park (2) that the word “means" in the 
expression “means to pay" has no relation 
to their source ; and a similar view can 
reasonably be taken of the expression 
“means to maintain." Thus, if there is a 
person legally bound to maintain the luna¬ 
tic and if he has the means to maintain 
him with or without reference to the joint 
family property, under the Indian Lunacy 
Act the Court can make an order for the 
costs of his maintenance in the asylum. 

The r. 18 (u), which prescribes the fees 
for maintenance, is not shown to be ultra 
vires in any way. It is restricted in its 
scope, for it applies to the case of a person 
legally liable to maintain him, only when 
the lunatic is a member of the family of 
that person and is actually dependent on 
him. The lunatic would be dependent upon 
him when he {i. e., the lunatic) has no 
estate of his own applicable to his main¬ 
tenance. In the present case the lunatic 
has only an undivided share in the joint 
family property, which according to Hindu 
Law, cannot be called the estate of the 
lunatic, such as is contemplated by s, 
88 . 

It must be clearly understood that, in 
determining whether the appellant is legal¬ 
ly bound to maintain the lunatic, we have 
to be guided by the provisions of Hindu 
Law. But once that is determined, the 
further determination of the application is 
regulated by legislation, as regards the 
costs of the maintenance of a lunatic with 
reference to whom there has been a recep¬ 
tion order without any engagemeat being 
taken from a friend or relative of the luna- 

(2; (1685) U Q. B. D. 597. 
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tiu for the expenses under s. 11 of the 
Act. The fees chargeable are regulated by 
the Act and the rules thereunder are in no 
sense dependent upon any rule of Hindu 
La v. Rule 18 {ii) does not apply to every 
person who may be legally liable to main¬ 
tain the lunatic, but is applicable to a 
person, of whose family the lunatic is a 
member and upon whom he is actually 
dependent. 

Thus it seems to me that the order under 
appeal is not open to any legal objection : 
and neither party has raised any objection 
to its propriety otherwise. 

I would, therefore, dismiss the appeal 
with costs. 

Fawcett, J.— I agree. 

A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Lkttkrs Patent Apreal No. 91 of 1925. 

January 8, 1927. 

PmcnC;—Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Broadway. 

Q AM AR-UD-DIN— Plaintiff- 

Appellant 

VCT^SUS 

RAHMAT ALI SHAH— Defendant— 

Respondent. 

Punjab Courts Act {VI of 1918), s. H—Construction 
of material document—Question of law. 

Where the point for determination in a case is the 
construction to be placed upon a document on which 
a suit is to a large extent based the question is one 
of law, and a second appeal is competent. 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Harrison, passed in 
Civil Appeal No. 989of 1924, dated the 18th 
December, 1924, reversing that of the Dis¬ 
trict Judge, Amritsar, dated the 26th Feb¬ 
ruary, 1924, which affirmed that of the 
Sub-Judge, Fourth Class, Amritsar, dated 
the 25th May^ 1923. 

Lala Badri Das, R. B., for the Appsllant. 

Mr. Devi Dayal, for the Respondent. 

JUDGMENT. 

Broadway, J.—This is an appeal 

Under s. 10 of the Letters Patent against an 
order of Mr. Justice Harrison. The facts 
briefly are that the plainliif instituted a 
suit for the recovery of Rs. 432 with inter¬ 
est claiming that he had advanced that 
amount to the defendant as a loan. In 
support of his contention he produced the 

37 


receipt P-1. The defendant denied ilic 
loan and alleged that he and the plaititilT 
witii certain other persons had entered 
iiito a pariiiership with the object of pur¬ 
chasing certain immoveable property and 
selling them at profit. The partners con¬ 
tributed certain specified sum of money out 
of which the purchase was to be made, and 
were to share the profit in certain specified 
shares. The trial Court decreed the plaint¬ 
iff’s suit holding that the sum in question 
had been advanced as a loan. 

This decree was maintained in appeal by 
the learned District Judge. A second 
appeal was preferred by the defendant and 
was heard by Mr. Justice Harrison who 
after careful consideration of the document 
in question E.x. P-1 and other circum¬ 
stances came to the conclusion that the 
transaction was a partnership one and dis¬ 
missed the plaintiff s suit. 

Before us it is urged by Mr. Badri Das 
that the view taken by the learned Judge 
in Chambers was erroneous and also that 
the finding of the learned District Judge 
was a finding of fact which ought not to be 
impugned in second appeal. 

The point for determination involved is 
the construction to be placed on a document 
on which the suit to a large extent was based 
and the question was one, therefore, of law, 
and as sucli a second appeal was competent. 

The constructions placed on this document 
by the learned Judge in Chambers is clearly 
a possible one and I see no reason to 
take a different view. I would, therefore, ^ 
dismiss this appeal with costs. 

Shadi Lai, C. J.—I agree 

A. N. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1041 of 1924. 

January 4, 1927. 

Present: —Mr. Justice Iqbal Ahmad. 
Mnsammat NAZIRUN-NISA— Defendant— 

Appellant 

versus 

Mnsammat ASIFA BEGUM— Plaintiff— 

Respondent. 

Mortgage—UsufructuaiTj and simple mortgages in 
favour of same person—Suit for sale on basis of 
simple mortgage subject to usufructuary mortgage, 
u'kether maintainable— Civil Procedure Code (Act V 
of 1008), 0. XXXlV,r.Jt. 



5^8 KALO DALPAT PATIL V. 

A person -having a ■ usufnictuary mortgage and a 
s\ibsequent simple mortgage on llie same propci'ty 
ran maintain a suit for sale of the property on tlie 
basis of his simj)lc mortgage subject to iiis prior 
usufructuary mortgage. 

Second appeal against the decree of the 
Subordinate Judge, Meerut, dated the 24th 
of March, 1924. 

Mr. .1. Sanyal, for the Appellant. 

Mr. Ram Nama Pra.^ad, for the Respond¬ 
ent. 

JUDGMENT.— This is a defendant’s 
appeal and arises out of a suit for sale on a 
mortgage, dated the 7th of October, 1911. 
It appears that the plaintiff-respondent 
held a prior usufructuary mortgage over 
the property which was mortgaged under 
the mortgage deed in suit. One of the 
pie IS taken in defence was that as the 
plaintiff held a prior usufructuary mortgage 
with respect to the property mortgaged 
under t’ne deed of simple mortgage now put 
into suit “ the suit for the sale of the equity 
of redemption was not maintainable.” 

This plea found favour with the trial 
Court and it accordingly dismissed the 
plaintiff’s suit. 

On appeal by the plaintiff the lower 
Appellate Court has overruled the de¬ 
fendant’s plea noted above and has passed 
a decree in the plaintiff’s favour. 

The sole ground taken in appeal before 
me is that the lower Appellate Court was 
wrong in granting a decree to the plaintiff- 
jespondent for sale of the mortgaged pro¬ 
perly subject to the usufructuary mortgage 
of the plaintiff herself. In my judgment 
there is no force in the contention advanced 
on behalf of the defendant-appellant. 

A usufructuary mortgagee cannot, in view 
of the provisions of e. G7 (a) of the Transfer 
of Property Act, institute a suit for sale on 
the basis of a usufructuary mortgage, and 
as such obviously the plaintiff could not 
join a claim on the basis of the usufruc¬ 
tuary mortgage with a claim for sale on 
the basis of a subsequent simple mortgage. 
By'the simple mortgage all that was mort¬ 
gaged to the plaintiff was the equity of 
redemption vested in the mortgagor. That 
equity of redemption is saleable has now 
been definitely settled by this Court by the 
decision in Ram Shanker Lai v. Ganesh 
Prasad (I). The facts of the present case 
are in all respects similar to the case of 
Udai Chand v. Nagina Singh (2) and in 

(l) 4 A. L. J. 273; 29 A. 385; A. W. N. (1907) 97; 2 
iJ.L. T.24K{F.B). 

(2; 50 Iiid. CaB. 40 
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that case it has been held that “a person 
having a usufructuary mortgage and a sub¬ 
sequent simple mortgage on the same 
property can maintain a suit for sale of the 
property on the basis of his simple mort¬ 
gage subject to his prior usufructuary 
mortgage.” In view of these decisions the 
plea taken in the memorandum of appeal is 
untenable and I dismiss the appeal with 
costs. 

z. K. Appeal dismissed. 


t 

BOMBAY HIGH COURT. 

Appeal from Order No. 63 of 1925. 

July 9, 1926. 

Present:—Just ice Sir Lallubhai Shah, Kt , 
and Mr. Justice Fawcett. 

KALU DALPAT PATIL and otbers— 
Defe.ndams—Appellants 

versus 

NARAYAN DAGADU SUTAR 

AND OTHERS—Pl.4Intiffs—Respondents. 

Contract—Sale of land—Time not of the ef^scnce - 
Civil Procedure Code (Act V of ]908)_, b. XLI, rr. 23, 
25—Decision not cn preliminary point — Remand, 
legality of. 

Time is not of the essence of the contract in con¬ 
tracts relating? to sales of immoveable property, [p. 
579. cols. 1 A: 2.] 

Jamshed Khodaram Irani v. Burjorji Dhunjibhai 
(2). followed. 

Where the decision of a trial Court is not based 
on a preliminary point, an order of remand cannot 
properly be made under 0. XLI, r. 23 of the Civil 
Procedure Code. If an Appellate Court finds, in a 
case which has not lieen disposed of by the trial Court 
on a preliminary point, that any p<articular issue has 
not been decided by the trial Court or that further 
evidence is necessary on the point it should act under 

O. XLI, r. 25 of the Code. A reversal of the decree 
and remand of the whole case with liberty to the 
parties to open up the whole case is illegal, [p. 579, 
col. 2.] 

Appeal from an order of remand passed 
by the First Class Subordinate Judge, A. 

P. , at Nasik, in Appeal No. 228 of 1923, 

reversing the decree passed by, and remand¬ 
ing the suit to the Subordinate Judge at 
Malegaon, in Civil Suit No. 398 of 1922. 

Mr. D. R. Patwardhan, for the Appel¬ 
lants. 

Mr. W. B. Pradhan, for the Respondents. 

JUDGMENT. 

Shah, J.—This is an appeal from an 
order of remand by the lower Appellate 
Court. Two points have been urged in 
support of the appeal. In the first place 
it is contended that the lower AppeDat 
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Court is not right in its view that time was 
not of the essence of the contract on the 
terms of the contract in question. It may 
be mentioned that the contract in question 
is dated April 11, 1917, under which the 
defendants agreed to sell, to the father of 
the present plaintiffs, certain lauds referred 
to in the contract for Us. .‘iOO The pay¬ 
ment was to be made after four years fiom 
the date of the agreement and Rs. 5 were 
paid as earnest money. It appears that 
the land in question originally bchnged to 
the plaintiffs’ father and was sold by him 
in 1904 to the defendants' father. The 
plaintiffs obtained possession of the land in 
question as tenants of the defendants after 
this agreement and continued in posses¬ 
sion for about four years, when they weie 
dispossessed by a decree of the mamlaidar 
which was obtained by the defendants 
against them. 

Subsequently, a suit was filed in 1021 on 
the basis that the transaction of 1901 was 
really a mortgage. But that suit was dis¬ 
missed and the present suit was filed by the 
plaintiffs for specific performance of the 
contract in question. 

The trial Court decided that the lime 
fixed under the contract was of the essence 
of the contract having regard to the mfio 
decidendi in Samarapari Chettiav v. Suthar^ 
Sana Chariar (1) The trial Court taking 
that view of the matter proceeded to deal 
with other issues, and decided the suit 
without recording any finding on Issue 
No. 4, which related to the amount which 
the plaintiffs were to pay to the defendants 
in case they were held entitled to get the 
lands and the sale deed. The plaintiffs’ 
suit was dismissed by the trial Court. 

In appeal the First Class Subordinate 
Judge, with appellate powers made an 
order of remand, which is now under 
appeal. The Appellate Court took the view 
that time was not of the essence of the 
contract, that the ratio decidendi in the 
Madras case did not apply to this con¬ 
tract, and that the observations of their 
Lordships of the Privy Council in Jamshed 
Khadaram Irani v. Burjorji Dhunjibkai (2) 
as to time not being of the essence of the 
contract in contracts relating to sales of 

(1) 52 Ind. Cas. 590; 42 JI. 802; 37 M. L. ,7. 109; 
(1919) M. W. N. 598, 10 L W. 370; 26 M. L. T. 269. 

(2) 32 Ind. Cas. 246; 18 Bom. L. li. 163; 43 I. A. 
26; 30 M. L. J. 186; 3 W. 230* 19 M. L. T. 184; 14 
A. U J. 2-.5; B916) 1 M. W. N. 229; 23 C. L. 3.358; 
iO O.W, N. 744; 40 B. 289 (P. C.). 


immoveable property, would apply L) tin 
contract in question. As regards tins 
point, it has boen urged by the appellants 
that the lower Appellate Court's view is not 
right. 

It is quite true that the property in 
question originally l)elonged to the plaint¬ 
iffs’ father but it was sold to defendants’ 
father in 1901; and as this contract was 
entered into in 1917, it is diOicult to treat 
it as connected with the sale of ICO I, and 
as an agreement of re-purchase In fact, it 
is an independent transaction. It might 
have been induced bv the consideration 
that originally the properly belonged to 
the plaintiffs’ father, but it cannot, on that 
account, be treated as connected in any 
way with the transaction of 1901. The con¬ 
tract in terms purports to be a contiact for 
the sale of immoveable properly and certain 
period is stated, after which the payment 
contemplated under the contract is to be 
made. Such a contract is not any-the lees 
an ordinary contract of sale simply because 
the intending purchaser was the original 
owner of the property some years ago. 
The contract in terms does not refer to 
Ihe transaction of 1904. Treating it as an 
ordinary contract of sale, it seems to us 
that the lower Appellate Court was right in 
holding that the observations in Jamshed'a 
case (2), which have been above referred tOi 
would be applicable to such a contract. 

The next point urged is that the order of 
remand is not proper. It seems to us that 
the decision of the trial Court was not 
based on a preliminary point in any sense 
and the order of remand, therefore, could 
not be properly made under 0. XLI, r. 23. 
There may be cases in which, even though 
the case may not be covered by the pro¬ 
visions of r. 23 of 0. XLI, the Court may 
direct a remand. But, under the circum¬ 
stances of the present case, we see no such 
ground for departing from the limits of 
0. XLI, r. 23. The lower Appellate Court 
should have proceeded to deal with the 
appeal on the merits. If it found that 
any particular issue was not decided by 
the trial Court or that further evidence 
was necessary on any point, it could have 
and should have acted under r. 25 of 
0. XLI of the Code. But, the reversal of 
the decree and the remand of the whole case 
with liberty to the parties to open up the 
whole case under the circumstances do not 
appear to us to be right. 

Though we uphold the view on the main 
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question which has been dealt with by Madura) prefe 
the lower Appellate Court, we set aside the of the Distri 
order of remand and order the appeal to Madura in 0 
be remanded to the District Court for dis- Mr. K. V. 
posal according to law in accordance with Appellants, 
the observations in this judgment. We Messrs. B. S 
direct that eacli party should bear his own Iyengar^ for tl 
costs in this appeal. Costs in the Dis- JUDGME 
trict Court will be dealt with by the lower which this sec 
Appellate Court while disposing of the a gift or grat 

by a widow is 

ra.wc6tt) <J• I would only add that, in whom she si 
my opinion, para. 12 of the lower Appellate whole estate. 
Court’s judgment, which contemplates Issue leaving two w 
No. 1 being re-tried, is one that is not kayi. The wic 
justified under_ the circumstances of the Kandasami's ( 
case. The parties did adduce evidence on parties to a de 
this particular issue, and I do not think they divided 
that there are any grounds for a further accordance wi 
opportunity to be given to either side to which he is si 
adduce evidence regarding it. As to the died. The doc 
allegation of the clefendant that there was lingam Pillai s 
an^ oral stipulation at the time of the absolutely; tha 
written contract that time should be of Sch. P proper 
the essence of the contract, I think the should pass to 
lower Appellate Court should decide the kayi should s 
case on such evidence as may have been perly; with r 
adduced and is legally admissible. This Mahalingam di 
raises the question of the admissibility of in 1918. In 19; 
oral evidence to prove a variance of, or of surrender t( 
addition to, the contents of a written brought this s 
agreement under s. 92 of the Indian Evi- and Mahalingi 
dence Act. Sch. D prope: 

A. N. A. Order set aside. The case has b 
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Madura) preferred against that of the Court 
of the District Munsif, Madura Taluk at 
Madura, in 0. S. No. 171 of 1921. 

Mr. K. V. Krishnaswami lyer^ for the 
Appellants. 

Messrs. B. Sitarama liao and K. V. Sesha 
Iyengar, for the Respondent. 

JUDGMENT,—The question of law 
which this second appeal raises is whether 
a gift or gratuitous conveyance executed 
by a widow is voidable by a reversioner to 
whom she subsequently surrenders the 
whole estate. One Kandasami Pillai died 
leaving two widows Kaliammai and Eak- 
kayi. The widows and Mahalingam Pillai, 
Kandasami 8 divided brother’s son, were 
parties to a deed of partition under which 
they divided Kandasami’s property in 
accordance with certain oral instructions 
which he is said to have given before he 
died. The document provided that Maha¬ 
lingam Pillai should enjoy Sch. A properly 
a.bbolutely; that Kaliammai should enjoy 
Sch. B property, till her death, when it 
should pass to Mahalingam; and that Rak- 
kayi should similarly enjoy Sch. C pro¬ 
perly ; with remainder to Mahalingam. 
Mahalingam died in 1907 and Kaliammai 
in 1918. In 1920, Rakkayi executed a deed 
of surrender to the reversioner, who has 
brought this suit to recover Kaliammai's 
and Mahalingam’s shares. The plaint 
Sch. D property is not now in question. 
The case has been argued on the assump¬ 
tion that the depositions made by the two 
widows in favour of Mahalingam were with¬ 
out consideration. 


MADRAS HIGH COURT. 

Second Civil Appeal No. (546 of 1924. 
November 16, 1926. 

Present: - Mr. Justice Curgenven. 
SONAI KARUPPA PILLAI and another 
—Plaintiffs—Appellants 

versus 

IRULAYEE— Defendant No. 1— 

Responkbnt. 

Hindu Law — Widow-Gift—Subsequent siurender 
to reversioner — Reversioner, whether competent to set 
aside gift. 

A gift or gratuitous conveyance executed by a 
Hindu widow is not liable to be avoided during lier 
lifetime by a reversioner to whom she subsequently 
iurrenders the whole estate, {p. 581, cols. 1 & 2.] 

Second appeal against the decree of the 
Court of the First Additional Subordinate 
Judge, Madura, in A. S. No. 13 of 1924 

A. 8* No. SOI of 1923, District Court, 


Two propositions of law which have been 
referred to in discussing the present ques¬ 
tion are now well-settled. One is that 
where a widow adopts a eon, he may sue, 
even during her lifetime, to set aside any 
alienation not supported by necessity, 
whether it was an alienation for considera¬ 
tion or not. That was decided by a Full 
Bench in Vaidyanatha Sasti'i v. SavithH 
Ammal (1) overruling Si'eeramulu v. KHs- 
tamma (2). The other, for which authority 
is to be found in Nelakanti Sundarasiva 
Bow y. Ivatuary Viyyamma (3) is that an 
alienation made by the widow for consi- 

(1) 42 Ind. Cas. 245; 41 M. 75; 33 M. L. J. 387; 
(1917) M. W. N. 053; 22 U. L. T. 275; 6 L. W. 542 
(F. B.). 

(2^ 26 Ikt. 143; 12 M. L. J. 197. 

(3) 91 Ind. Cas. 401; 48 M. 933; 49 M. L. J. 266; 
(1925) M. \V. N. 64 ; 22 h, W. 396; A. I. R. 1925 
>Iad. 1267, 
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deration is good against a surrenderee and 
the property alienated cannot be recovered 
until the widow dies. I do not think that 
the former principle affords any material 
help in deciding, as I have to decide, 
whether the fact that consideration is want¬ 
ing enables a reversioner to whom surren¬ 
der has been made to avoid an alienation 
which would otherwise stand good against 
the surrender. The two acts—-adoption and 
surrender—are not fairly comparable. The 
distinctions between them, if I may say so 
with respect, have been very justly and 
clearly pointed out by Kumaraswami, J., in 
V<iidyQ,n(ithcL Sastriv. Sdoithri A7timal{i). 
Although a widow cannot be legally com¬ 
pelled to adopt, the duty to honour her 
husband’s wishes is a solemn obligation 
imposed by Hindu Law and sentiment and 

a person who, knowing this and knowing 
or having the means of ascertaining that 
she has authority to adopt, obtains a trans¬ 
fer of property from her, does so at his 
peril In such circumstances, there is no 
reason to interfere with the logical conse¬ 
quences of an act which is equivalent m 
its legal effects, to the death of the widow. 
But no such pious obligation attaches to a 
voluntary relinquishment by a widow of 
her estate. Hindu Law-givers hard y con¬ 
templated such an act, and “the whole doc¬ 
trine of surrender and consequent accelera¬ 
tion of the estate of the reversioner has no 
basis in Hindu Smritis but has been evolved 
by Courts of Justice on general principles 
of jurisprudence.” 

It follows that the Courts, having given 
the power, may set limits to its exercise. 
Strict logic requires that, if a widow nj^ay 
renounce her rights upon the theory that 
she may anticipate her natural death by an 
act of civil suicide, every consequence that 
would ensue upon the one death should 
ensue upon the other. The doctrine that 
alienations for consideration are to prevail 
against a surrenderee has been accepted 
in defiance of this logical principle, upon 
grounds of justice, equity and good con¬ 
science. Equity steps in to temper the 
rigour of a rule which resembles in its 
inexorableness some old rule of Englien 
Common Law. 

The only question then is, how far is 
equity justified in interfering. Ihere 
appears to be but one reported case in 
which a gift was in question, the decision 
of the Oaleutta High Court in Pro-fuHa 
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Kamini R->y v. Bhahani Nath Roy (4), 
The learned Judges who decided that case 
differred. Page, J., took the view that no 
alienation, whether for consideration or not, 
was valid against the surrenderee and since 
that view is contrary to the current of 
opinion in Madras it would serve no pur¬ 
pose for me to examine the reasons upon 
which it was based. Walmsley, J., after 
referring to Kottapalli Subbamma v.Jata- 
vallabhula Subrahmanyain (5) continues 
“It is true that in that case the alienation 
was for value, whereas in the present cfse 
the alienation was by gift, but I do not 
think that the presence of valuable con¬ 
sideration affects the question. The point 
is that the widow has made an alienation 
which she was competent to make, and she 
cannot re-call it by a voluntary act, which 
only by fiction has the same effect as her 
actual death would have.” In these two 
judgments we have thus the two extreme 
positions, the one unreservedly applying 
the fiction, the other discarding the fiction 
and considering the real import of the 
transactions. In the Madras case Kottapalli 
Subbavima v. Jatavallabhula Subrahman^ 
yam[5), the head-note speaks of alienations 
without the qualification Tor value’, but 
it was in fact a case of a mortgage. Sada- 
sive Iyer, J., in part rested his conclusions 
uponthereasoningofBhas-hyam Iyengar, J., 
in Sr^.erajjiulu v. Kristamma (2) but as that 
wasa case of adoption, and the law has since 
been differentlyiinterpreted, I am precluded 
from availing myself of its ratio decidendi. 
In Napier, J.’s judgment there is not a word 
to show that he would have made the 
presence or absence of consideration the 
crucial test, his view being expressed 
thus:— 

“The theory that change of status of an 
assignor or a surrender by such assignor 
can invalidate legal rights obtained by an 
assignee is, in my opinion, so contrary to 
equity and good conscience that it should 
not be accepted by Courts in this country, 
whatever the ancient Hindu Law on the 
subject was.” 

It may be that there again the effect of 
the decision in Sreeramulu v Kristamma 
(2) is traceable and must be allowed for. 

It appears to me that if the point is to 
be decided upon broad equitable principles 

(4) 91 iDd. Cas. 897; 52 C. 1018; A. I. R. 1926 Cal. 
121 . 

(5) 32 Ind. Cas. 813; 39 M. 1035; 30 M, L. Ji 

260 . 
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Ihe interests of a prior alienee, even with¬ 
out consideration, ought to be preferred 
to these of a surrenderee. By making the 
gift, the widow has so acted as to create 
an expectation that it will enure for the 
time of her natural life, and although the 
donee may perhaps have to reckon with a 
possible adoption, or even, in some cases, 
a possible re-raarriage, he ought not to 
have to include within his calculations the 
chance that the widow, by a purely volun¬ 
tary act, unsupported by any sort of obliga¬ 
tion, may divest him of the property gifted 
in favour of a person who, until the widow 
dies, has no better claim to it than himself. 
Looking at the position apart from artificial 
theory, the widow has parted with her 
interest in the property and cannot dispose 
of what she has not got. Page, J., in the 
judgment I have referred to, commenting 
upon the hardship which would result to 
alienees, observes that where the law is 
clear there is no room for an argumentum 
ah inconvenienti. But that view runs counter 
to the decision of this High Court, which 
has recognized the applicability of princi¬ 
ples of equity, and* if equity be applied, it 
seems open to the Court, of two gratuit¬ 
ous transferees, to prefer the earlier in 
time. 

My conclusion accordingly is that the 
.plaintiff’s claim fails. The second appeal 
is dismissed with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No 438 of ly25. 

July 20. 192G. 

Present:— Justice Sir Lallubhai Shah. Kt., 

and Mr. Justice Fawcett. 
KRISHNABAI PANDURANG 
SALAGARE and others—Dufenuants 

—Appellants 

VCT^SZl S 

SAVLARAM GANGARAM KUMTEKAR 

—Plaintiff—Respondent. 

. Civil Procedure Code (Act V of JOOSh ss. 50—Decree 
for injunction—Death of judgment-deotor—Exeentiou 
against legal representatives—Transfer by legal re- 
'presejitatives pending execution — Decree, whether can 
he enforced against transferee-his pmiens—Trans¬ 
fer of Property Act {IV of 1832), s. 62—Tiights\ whe¬ 
ther include right to injutiction. 

A decree grantiag a permanent injunction with 
respect to the use of immoveable property can, on the 
dsath of the judguieut-debtor, be enforced against 


his legal repressntatives, as well as against persons 
to whom the propsrty is transferred by such legal 
represe.atatives pending execution proceedings. Ip. 
583, col 2.] 

Tlie word ‘rights’ ins. 52 of the Transfer of Pro¬ 
perty Act is wide enough to cover the right to an 
injunction restraining another from causing acts 
interfering with rights of ownership and easement, 
[p. 583, col. 2; p. 584, col 1.] 

Second appeal from the decision of the 
Assistant Judge at Poona, in Appeal No. 170 
of 1924, reversing the decree passed by the 
Subordinate Judge at Poona, in Darkhast 
No. 577 of 1913. 

iMessrs. G. S. Rao and K. H. Kelkar, for 
the Appellants. 

Mr. P. B. Skingne, for the Respondent. 

JUDGMENT. 

Shah, J. —The few facts which have 
given rise to this appeal are these. The 
plaintiff and the original defendant Pandu- 
rang Balaji Salagare were neighbours. The 
plaintiff sued the defendant claiming vari¬ 
ous reliefs in connection with certain acts 
of the defendant which were in the nature 
of encroachments upon his properties. Out 
of the seven reliefs claimed, three reliefs 
D, E and G were granted nn February 25, 
1918, and injunctions as prayed for in those 
clauses were issued against the defendant. 
After the decree the defendant was said to 
have made certain encroachments in respect 
of which the present darichast was filed 
in 1923. Before the darkhast was filed the 
defendant had died; and the darkhast pro¬ 
ceeded against the two widows of the de¬ 
ceased judgment debtorin respectof certain 
encroachments. The Court dealing with 
the darkhast disposed of two out of these 
matters with which we are not concerned. 
Those two matters related to the removal of 
the plaster and the encroachment of the 
defendant’s roof mentioned in the decree. 
Both those reliefs were granted. But with 
regard to the other reliefs the learned Joint 
Subordinate Judge observed as follows:— 
“The plaintiff besides asked for some other 
reliefs not awarded by the decree.” 

Treating those other reliefs as not cover¬ 
ed by the decree the learned Judge dispos¬ 
ed of the da rfc/iast. 

The plaintiff appealed to the District 
Court; and during the pendency of the 
appeal the legal representatives of the judg¬ 
ment debtor transferred their property to 
Kondo Ganesh Deo. The two reliefs, with 
reference to which the appeal was prefer¬ 
red were, that the first floor gallery of the 
plaintiff had been blocked up at one end 
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as a result of the defendant’a wall, and 
the second complaint was that the defend- 
ants wall projected over piaintitTs pro¬ 
perty to the extent of two inches. The 
learned Assistant Judge, who heard the 
appeal, was of opinion that both these 
reliefs were sufficiently covered by the 
prayer G under the decree, and accordingly 
referred the matter back to the Court of 
first instance in order that a Commissioner 
might be appointed and the dispute with 
reference to those obstructions decided. 

From this order in execution, the present 
second appeal is preferred by the two 
widows, who are the legal representatives 
of the deceased judgment-debtor and their 
transferee Kondo Ganesh Deo. In support 
of the appeal it is urged that these reliefs 
are not covered by clause G of the prayer 
clause, and that as they fall outside the 
scope of the suit, the plaintiff should file 
a separate suit to enforce his rights as 
regards the alleged encroachment and 
obstruction, Secondly, it is urged that in 
any case no execution could be allowed, 
as the relief granted by way of injunction 
is purely personal, and the original judg¬ 
ment-debtor having died the injunction had 
ceased to be operative. 

As regards the first point, the relief 
granted is in these terms: — 

“A permanent injunction may be issued 
to the defendant restraining him from caus- 
ingany such'actas would affect the plaintiff s 
said roof, gable, wall, etc., and the plaintiff s 
ownership and easement right in connection 
therewith.” 

We think that the wording of this clause 
is wide enough to cover the relief which 
the plaintiff seeks in tliis (larkha.^t for the 
removal of the obstruction to his balcony 
and the other encroachment over his pro¬ 
perty., Thus, if the darkhast is otherwise 
competent, there is no objection to the 
plaintiff seeking execution in respect of 
thesQ two reliefs against representatives of 
the deceased judgment-debtor. When the 
suit was filed the defendant was proceed¬ 
ing with the building: and it is not unlikely 
that the expression *et cetera' was used to 
cover such obstruction and encroachment as 
the plaintiff complains of even though they 
are not specifically referred to in the de¬ 
cree. 

As regards the second point, it may be 
mentioned that it was not raised in the 
lower Appellate Court. But it is a question 

of law, and Diwan Bahadur Rao has relied 
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uoon the decision in Dahyabhai v. 


(n in support of his contention. But this 
case is distinguished in Sukarlat v. ha' 
Parvatibai {'2'Al was held in the hitler case 
that in virtue of s. I'.'U of the Code of 1882 
e?iecution could betaken out agaiast the 
le‘^nl representatives under the statutory 
rieht which was given by that section to 
the decree-holder to proceed against ihe 
le<^al representatives. It is clear, therefore, 

that so far as the darkhast was ongmally 
filed against the legal representalives, it 

was in order. . . . 

But a further complication has arisen in 

virtue of the transfer to the present re¬ 
spondent No. 3 by the widows of the original 
dhendant. It is urged that though now 
under s. 50 corresponding to the old s -oi 
of the Civil Procedure Code, the daikhast 
may be competent against the legal repre¬ 
sentatives it is not so against the traiis- 
fer^e But it is clear that this transfer 
was during the pendency of the execution 
proceedings. Under s. 5| of the Iransfer 
of Property Act it is provided that. 

“During the active prosecution, m any 
Court having authority in British India,.... 
of a contentious suit or proceeding m which 
anv ri^ht to immoveable properly is direct- 
ly and specitically in quesUon, the pp- 
perty cannot be iransferred or otherwise 
dealt with by any party to the suit or pro¬ 
ceeding so as to affect the rights of any 
other party thereto under any decree oi 
order which may be made therein except 
under the authority of the Court and on 

such terms a3 it may impose. 

Here the transfer was not under the 
authority of the Court, and it was made 
during the pendency of a contentious 
proceeding in execution of tins decree. 
It seems to- ins that this transfer cannot 
be allowed to affect the rights of the 
present plaintiff. He is entitled to such 
order as he would have obtained under 
the darkhaf^t if there had been no transfer. 
If the mere fact of the transfer were accept¬ 
ed as a ground for disallowing his applica¬ 
tion for e.xecution, it would mean that 
the transfer is allowed to affect the rights 
of the plaintiff, which would be conlrary to 
the provisions of s. 52 of the Transfer of 

It'^has^been urged on behalf of the appel¬ 
lants that the word 'Tights m s. 52 has 
reference to the substantive rights and not 

(1) 2u U. 110; 3 liom. L. R. 3G1 

(2) 26 B. 283; 1 Bom. h. K. 11. 



oil 


MADHB SCDAN SINGH V. JEOLAL. 


to a matter of procedure, and that in the 
present case the right of the plaintiff to be 
affected is not a substantial right to the pro- 
perty, but to the particular procedure. No 
authority has been cited in support of this 
restricted meaning of the word “rights” 
as used in s. 52; and it seems to me that 
It IS not merely a matter of procedure. It 
does affect the right of the plaintiff to get 
me o^bstruction removed under the decree. 
He had got a certain right under the 
decree, which he would be entitled to en- 
force in execution of the decree. And the 
argument in substance comes to this that 
in virtue of that transfer such a right may 
be lost without contravening the provisions 
of s, 51. lam not prepared to accept 
this contention of the plaintiff. It mav 
be mentioned that between these very 
parties in another suit under similar cir- 
curnstances this very question was raised ; 
and in Krisknabai v. Savhiram, Second 
Appeal No. 420 of 1925,decided by Macleod, 
b, J. and Crump, J,, on March 2,3, 1926, it 
was held that execution could proceed 
against the legal representatives of the 
deceased judgment-debtor. Though there 
is no reference to the position of the trans¬ 
feree wrth reference to 8. 52 of the Trans¬ 
fer Oj. Property Act in the judgment, it 
seems that the conclusion reached there is 

the same. It supports our conclusion in 
tbis case. 

1 , therefore, dismiss the appeal with costs 

Ihe cross-objections are also dismissed with 
costs. 

I desire to add that in execution, if the 
question arises whether the injunction 
granted against the original judgment- 
debtor can be enforced personally against 
the legal representatives or against the 
transferee, it will be for the Court to con¬ 
sider whether a personal relief by way of 
injunction could be enforced against any 
of them But it is possible that in exe¬ 
cution the alleged encroachment and ob¬ 
struction may be removed without that 
question arising at all. 

p ^ I ‘Ijink that 

B. p of the Transfer of Property Act is 
Wide enough to cover the present case As 

Anandrav v. Nana 
(3) the doctrine of hs pendens is not based 
On the equitable doctrine of notice, but on 
the ground that it is necessary to the ad¬ 
ministration of justice that the decision of 

(3) 0 Bom. L. R, 1173 . 
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a Court in a suit should be binding not 
only on the litigant parties but on those 
w'ho derive^ title from them pendente lite^ 
whether with notice of the suit or not. I 
think that section has been drawn with in¬ 
tent to cover that principle which had al¬ 
ready been adopted in many English cases. 

Appeal dismissed. 


PATNA HIGH COURT. 

Civin Appeal No. 344 of 1922 
April 15, 1925. 

Present: Mr. Justice Kulwant Sahav. 
MADHUSUDAN SINGH and others— 
Plaintiffs—Appellants 

versus 

JEOLAL AND ANOTHER—DEFENDANTS— 

Respondents. 

Bengal Tenancy Act [VJII of 1S85), s. JSS—Home^ 
stead land—Occupation by person ether than raiyat^ 
Section IS2, whether applicable—Permanent tenancy 

proof of. . tfi 

Section 182 of the Bengal Tenancy Act is not 
applicable where the person in possession of home¬ 
stead land is not a raiyat of the village, [p. 585, 

A permanent tenancy cannot be infened from the 
mere fact that a person was in possession of a house 
m the homestead land of a village for about ten or 
eleven years paying the same rent, and was residing 
m the village for a long time. [p. 585, col. 2; p. 566. 
col l.j 

Mohoram Sheikh Chaprasiv. Telamuddin Khan (]) 
distinguished. 

Appeal from the appellate decree of the 
Subordinate Judge, Gaya, dated the 20th 
December. 1921. 

Mr S. N. Bose, for the Appellants. 

Mr. S. Dayal for the Respondents. 

JUDGMENT, —This appeal was heard 

on the l9th of March, last; and, as the 
parties expressed a desire to compromise 
the dispute between them, judgment was 
reserved and time was allowed to them 
to effect a compromise. On the 27th of 
March, it was represented that the com¬ 
promise had been effected between the 
parties and that a petition setting out 
the terms of the compromise would be 
filed on the 1st of April, 1925. The case 
was accordingly again allowed to stand 
over until the 1st of April. On the Jst of 
April, it was represented by the learned 
Vakils on both sides that the matter had 
been finally settled between the parties and 
that in order to file a petition of compro¬ 
mise the khasra number of one of the plots 
had to be stated, which was not available; 
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and time was again asked for to obtain 
the khasra number of one of the plots in 
dispute. The case was accordingly allowed 
to stand over till to-day. On the case be¬ 
ing 'taken up to day it is represented by 
the learned Vakils on both sides that no 
compromise has been effected. It is 
regrettable that if the compromise had 
fallen through, the matter was not brought 
to the notice of the Court earlier. I have, 
however, re-heard thelearnedVakilsonboth 
sides to-day. 

The appeal is by the plaintiffs and it 
arises out of action in ejectment. The 
suit was decreed by the Munsif, but, on 
appeal, it has been dismissed by the learned 
Subordinate Judge. The plaintiff's case 
was that the land in dispute was gair mazrua 
land of the proprietors and that the defend¬ 
ants, without any right, had constructed 
a house thereon in the year 1321 Fasli ; that 
a notice was given to the defendants to 
vacate the land, and they having failed to 
do 80 , the present suit was brought for a 
declaration that the defendant No. 1 had 
no right to the land in dispute and for re¬ 
covery of possession thereof. 

The defence of the defendants was that 
the land in dispute was in the occupation 
of the defendants for a long period and 
that they hadbuilt a dwelling house thereon 
and that they had acquired a right to 
remain on the land as a permanent tenant 
thereof and could not be evicted. It is 
admitted by the defendants that they are 
not raiyats of the village and, therefore, 
s’. 182 of the Bengal Tenancy Act has no 
application to this case. 

The learned Munsif found that the land 
was the gair w.azrua land of the proprietors 
and that, as the defendants could not acquire 
any right of occupancy under s, lfc‘2 of 
the Bengal Tenancy Act, the relationship 
between the parties must be determined 
by the provisions of the Indian Contract 
Act; and he found that there was nothing 
on the record to show that the tenancy 
was of a permanent or transferable nature. 
The learned Subordinate Judge has dis¬ 
missed the suit and the reasons given by 
him are these: He finds that the allegation 
of the plaintiffs that the defendants built 
the house in the year 1321 Fasli is false. He 
also finds that the defendants have been in 
possession of the house from the time of 
their ancestors and that, therefore, they 
have acquired a permanent right in the 
land and art&otUable to be ejected. He 


further observes that the defendants are 
weavers and, therefore, members of the 
village community and, therefore, are not 
liable to be ejected. Next he finds that 
the defendants have paid mutarfa rents and 
have got receipts for a period of ten or 
eleven years from 131t) to 132(5Fas/i5. Lastly 
he finds that the defendants have been living 
in the village for the last twenty-five or 
thirty years. From these facts he has 
come to the conclusion that the defendants 
are permanent tenants of the homestead 
land and could not be ejected. 

On second appeal it has been contended 
by the learned Vakil for the appellants that 
the reasons given by the learned Subordi¬ 
nate Judge are not sufficient in law to 
come to a finding that the tenancy of the 
defendants is of a permanent character. 
In my opinion, this contention is sound 
and ought to prevail. It is admitted by 
the learned Vakil for the respondents that 
the reasons given by the learned Subordi¬ 
nate Judge by themselves are not sufficient 
in law to create a permanent tenancy in 
the defendants. He, however, relies upon 
the decision in the case of Mohoram Sheikh 
Chaprasi v. Telamuddin Khan (1). The 
facte of that case are distinguishable 
from those of the present case. In that 
case there was a finding that the original 
tenant and his successors had been in 
occupation of the land for over 60 years; 
secondly, that the rent was never varied; 
thirdly, that the tenancy had been treated 
by the landlord as heritable; and fourthly, 
that the land was let out for residential 
purposes. From these facts the Court came 
to a conclusion that the tenancy was of 
a permanent nature. Jn the present case 
it has not been found that the defendants 
and their predecessors had been in occupk- 
tion of the land for a great length of timi?; 
all thathas been found isthatlhe defendants 
have been in possession from 1316 to 1326, 
and further that they have been living in 
the village (not in the house in dispute) 
for the last twenty-five or thirty years. 
Next there is no finding that the rent has 
never varied: all that is found is that for 
a period of ten or eleven years the same 
rent has been paid, and not that rent has 
continued unvaried from the time of the 
ancestors of the defendants down to the 
present time. Thirdly, there is no finding 
that the landlord has treated the tenancy 

(1) I31nd Cft9. 806; 16 0. W. N. 667; 15 C. L. J. 

920. 
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of the defendants as heritable; and fourthly, 
there is no allegation and no finding as 
to the land upon which the house stands 
having been let out to the defendants or 
their ancestors by the proprietor for the 
purpose of building a dwelling-house there¬ 
on. The allegation in the written state¬ 
ment was that the defendants^ and their 
ancestors had been in occupation of the 
house in dispute. It may be that the 
house was standing on the land at the 

time the defendants and their ancestors first 

came to occupv it. No doubt, the allegation 
of the plaintiffs that the defendants built 
the house upon the land for the first time 
in the year 1321 has been found to be 
false; but upon the findings arrived at by 
the Courts below it is clear that the defend¬ 
ants cannot acquire a permanent right of 
tenancy in the land. There was an allega¬ 
tion in the plaint that a notice to quit had 
been served upon the defendants. This 
was not denied in the written statement 
and it appears that the sufficiency of the 
notice was admitted. In my opinion un¬ 
less the defendants succeeded in proving 
upon evidence that there was a perma¬ 
nent lease granted to then^ or to their an¬ 
cestors, the position of the defendants must 
be that of a tenant-at-will or from month to 
month or from year to year, and the tenancy 
is liable to be determined on a proper 
notice to quit. The legality or sufficiency 
of the notice in the present case has not 
been disputed and it must be taken that 
the notice given in the present case was 

sufficient. 

In my opinion the decree made by the 
Munaif was correct. The decree of the 
Subordinate Judge must beset aside and 
that of the Munsif restored. The plaint- 
ifTs ar6 entitled to their costs through- 

N. A. Appeal allowed. 
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anc^—Dlmhn^ss, whether should be congenital and in¬ 
curable. 

Dumbness should be congenital in order to be 
sufficient to disqualify an heir from inheriting under 
Hindu Law. It must also be incurable. I p. 51)1, cols. 
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(Case-law, discussed). 

Per Shah,J .—The rule that congenital deafness 
and dumbness constitutes a disqualification accord¬ 
ing to Hindu Law to inherit is not obsolete, [ibid.] 
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Class Subordinate 'Judge at Belgaum, in 
Suit No. 370 of 1921. 

Mr. J. R. GliarpurCy for the Appellant. 

Mr. Nilkant Atmaram, for the Respond¬ 
ents. 

* 

JUDGMENT. 

Shah, J. —In this case the plaintiff sued 
to recover certain properties as the heir of 
her husband, to whom the properties be* 
longed. Her husband died in 1914; and 
she alleged that thereafter the first three 
defendonts, who were the bhaubands of 
her husband, got the tenants over to their 
side and took possession of the lands. In 
the course of the suit, as the learned Trial 
Judge thought that she was mentally in¬ 
firm, he appointed her brother as her next 
friend for the suit. 

The defence of the first three defendants 
was that she was congenitally deaf and 
dumb, and that she was disqualified to 
inherit the property as an heir accord¬ 
ing to Hindu Law. That is the only defence 
with which wa are concerned now. The other 
defendants Nos. 4 to 7 made common cause 
with the first three defendants, though in 
their own right they were not entitled to the 
property. 

The first issue raised by the trial Court 
was : “Is plaintiff born totally deaf and 
dumb or is she only partially deaf and' 
dumb?” There was no separate issue as 
to whether she was deaf and dumb by 
birth; but this issue was understood to 
cover that question and the parties adduced 
evidence on the point. The learned Judge 
on a consideration of the expert evidence 
as well as the other evidence in the case 
came to the conclusion that she was not 
deaf and dumb from birth, but that in 
fact she was almost totally deaf and dumb. 
Further, he came to the conclusion that 
such deafness and dumbness were sufficient 
to disqualify her from inheriting according 
to Hindu Law, though the infirmities werd 
not congenital. He recorded findings on 
other issues; but. having regard to the 
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View which he took of the dUquaUaoatioo upon the party relying upon this fact, has 
of the plaintiff to inherit as an heir, he dis- not been sulhciently ciischai ged 

Bor Quit it may be that this inhrniity may be 

The plaintiff has appealed to this Court, curable. Indeed, we are informed in the 
and on her behalf it has been urged that the course of the arguments by Mr. Charpui e 
lower Court is wrong on evidence in hold- for the appellant that aftei the j udgment 
ing that she is deaf and dumb in the of the lower Court was delivered she has 
sense required by the rule of Hindu Law. been kept under treatment and training 
It is urged that she is able to utter a few and as a lesult s.ie is slowly getting over 
syllablfs, and that she is able to hear loud this infirmity 1 his may be true or it may 
and shrill noise. It is also urged that it represent too hopetul a view of the efficacy 
is not shown in this case that the infirmi- of treatment W e have no evidence o the 
ties were incurable, and that the lower fact. But it is to meet such possibilities 
Court was wrong in presuming her dumb- that the fact of incurability requires to be 

‘“h™" h„d, th. finding iha. ‘T Crpre,™. Wye j. i. 

these infirmities were not congenitai is not enough to say that it has not been shown 
contLted. But it is urged that for all to my satisfaction that the dumbness is 
practical purposes she is deaf and dumb, of an incurable natuie, though undoubted y 
and even though these infirmities may not she has been subject to this lutiimil} fiom 
be congenital, they are sufficient in law to early infancy up to the present time, lhat 
disqualify an heir from inheriting according is my view on the evidence. 

to Hindu Law. ^ . Now, on these facts the question is, 

On a consideration of the evidence, it is ^i^ether the plaintiff is disqualified to 
clear that in this case neither the deafness inherit as an heir to her husband accord- 
nor the dumbness, such as it is, is con- Hindu law ; and the most important 

genital. She became deaf apparently in to he considered is whether deafness 

consequence of some illness which over- and dumbness must be congenital in order 
took her during her early infancy and be- constitute such disability according to 
came dumb is consequence. It is true that the rule of Hindu Law. If it is required to 
theevidence discloses that she is able to haongenital according to that rule, the 
utter a few words, and she is able to hear a question whether this particular infirmity 

little after great effort. But still it must incurable or not becomes a subordi- 
be taken on the evidence that she is for ^ate question. But, as a matter of law, it 
all practical purposes deaf and dumb at jnugt be considered whether the disease is 


present. 

A .3 regards the question whether her 
dumbness is incurable, it must be said 
that there is no evidence, and all that the 
learned Judge has said on this point is 
this: — 

“The plaintiff’s dumbness is presumably 
iacurable. She has remained in that con¬ 
dition even since her infancy.” 

It is quite true that she his remained in 
that condition ever since her infancy. But 
itFe.ims to me that before an infirmity of 
this nature can be held to be incurable, it 
is for the defendants, who rely upon this 
fact as constituting a disqualification to 
•prove that it is incurable. It is very 
strange that though medical evidence was 
recorded in the case, defendants made no 
attempt to prove this. Further, their evi¬ 
dence was mainly diiected to the question 
■whether she was deaf and dumb by birth. 
Under these circumstances, it seems to ine 
that the burden of proof, which . should lie 


incurable. 

First of all, I shall deal with the ques¬ 
tion as to whether, according to Hindu 
Law, she is disqualified to inherit even 
though her deafness and dumbness are 
not congenital. The rule on this point is 
to be found in s. 10 of Ch. It of the Mitak- 
ehara; and I shall refer to the text of 
Yajnavalkya, which is translated in placi- 
tum 1 of liiat section of the. Mitakshara 
at page 455 of Stoke s Hindu Law Books : — 

“All impotent person, an outcasle. and 
his issue, one lame, a madman, an idiot, 
a blind man, and a person afflicted with 
an incurable disease, as well as others 
[similarly disqualified], must be maintained ; 
excluding ttiem, however, from, participg.- 
tion.” 

In his commentary on this text Vijna- 
neshvara brings in under the expression 
“adt” in tlie orignal text translated 
“ others similarly disqualified” persons 
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suffering from other diseases. In doing so 
he refers to the text of Manu in Adhyaya 
IX, verse 'JOi, which is translated as 
follows in placitum 3 of the same section 
of the Mitakshara:— 

‘'Manu likewise ordains, ‘Impotent persons 
and outcastes are excluded from a share 
of the heritage; and so are persons born 
blind and deaf, as well as madmen, idiots, 
the dumb, and those who have lost a 
sense [or a limb].’ ” 

There is nothing further in the commen* 
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the words in the second half of the versei' 
and cannot be applied to the words mean¬ 
ing ‘idiots, the insane, the dumb and those 
who have lost their sense or limb.’ No 
doubt, looking at it strictly grammatically, 
that is a reasonable contention. But it 
must be remembered that in laying down 
this rule of disqualification, the fcJmriti- 
writers had very serious disabilities in view, 
and it is reasonable to think that they 
meant really grave cases of such infirmities 


tary of Vijnaneshvara to throw any light 
on the question as to whether the dumb¬ 
ness, which is referred to, should be con¬ 
genital. But by referring to the text of 
Manu. he certainly means to convey that 
in those cases where according to Manu 
the infirmity must be congenital, he would 
accept that view. 

In the Vyavahara Mayukha the portion 
relating to this point is to be found in 
8. 11 of Ch. I\ . The texts of Yajna* 
valkya and of Manu, which I have just 
referred to, have been mentioned by the 
author of the Mayukha. But he does not 
throw any further light on the question as 
to whether the particular infirmities should 
be congenital or not. 

I may mention that Mitra Misra, the 
author of the Viramitrodaya, in dealing 
with this point, refers to both these texts, 
and he expresees his opinion, which is 
rendered as follows by Golapchandra 
Sarkar Sastri in his translation of the 
Viramitrodaya at page ^52 :— 

“‘An impotent person’ and ‘ablind man’, 
if 80 from their birth, are certainly not 
entitled to shares on partition, but if they 
become so in the interim, are certainly 
entitled to shares on a partition agreeably 
to the mode laid down in the text,—...pro¬ 
vided their cure be eflected by medication 
or the like.” 

Thus by implication he applies the word 
jati to ‘impotent’ (kleeba). 

The question depends upon the view 
which we take of the text of Manu, and of 
the general rule as to disqualification which 
is to be found in these texts. 

Now, it is clear that, on a grammatical 
interpretation of the text, the blindness and 
deafness, which would constitute such a 
disqualification, should be congenital. The 
word “jati” undoubtedly applies to the 
words *'andha ’’ and “fcad/iira” the blind 
and the deaf. But it is urged that that word 

eaaaot be grammatically taken to govern 


which would really constitute serious 
disabilities in their capacity as heirs or as 
persons entitled to partition. This is not 
a mere surmise. In the decided cases in 
which different infirmities have been dealt 
with, this view is fully reflected. For 
instance, in dealing with the case of an 
idiot, the Madras High Court held so far 
back as 1862 d3 in the case of Tirumamagal 
Ammal v. Ramaswami Ayyangar (1) that 
the idiocy, in order to disqualify under 
Hindu Law, must be congenital. I am only 
referring to this as an illustration ; and I 
am not concerned to pause to examine the 
ratio decidendi of this case. 

As regards the insane, the more recent 
decisions are to the effect that the insanity 
need not be congenital. The difficulty with 
reference to that infirmity also is sufficient¬ 
ly reflected in the judgment of Weetropp, 
C. J., in Murarji Gokuldas v. Parvatibai (2). 
By referring to this difficulty I do not wish 
in any sense to cast any doubt on the view 
which has been taken in the decisions 
relating to insanity as a ground for dis¬ 
qualification. 

Then, as regards "nirindriyah'\ {. e., one 
who has lost his sense or limb, as an illus¬ 
tration I may mention that lameness, as a 
ground of disqualification, does not appear 
to have been acted upon in any of the 
reported cases. In the one case that the 
Madras High Court had to decide, the 
learned Judges came to the conclusion that 
the lameness which was not congenital was 
not sufficient to amount to such disquali¬ 
fication, and the learned Judges reserved 
their opinion on the question whether 
congenital lameness would be a ground of 
disqualification: see Venkata Subba Rao v, 
Puruskottam (3). 

In the present case, however, we have to 
deal with dumbness. With regard to that, 
the case-law, though not uniform, is suffi- 

(1) 1 M. H. C. R. 214. 

(2) 1 B. 177; 1 Ind. Dec. (n. s.) 118. 

(3) 23 M. 133; 12 U. L. J. 202, 
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ciently clear to indicate that that also 
should be congenital. But, before dealing 
with the cases, I may point out that the 
opinions ezpressed in different modern text¬ 
books on Hindu Law, are that dumbness 
must be congenital. For instance, at page 544 
of the Fourth Edition of West and Buhler, 
the opinion is expressed that the dumbness 
and insanity must be congenital. That ia 
the opinion recorded by the learned authors 
of that Digest as given in 1857. Though 
in the references and in the footnotes there 
one may not find any clear authority on 
this point, it means that the opinion then 
given must have been based upon a broad 
and not too literal or grammatical inter¬ 
pretation of this text of Manu. 

Then we find the same opinion expressed 
in Golapchandra Sarkar’s book on Hindu 
Law at page 545 (5th Edition). 

The same opinion is expressed in Mayne’s 
Hindu Law (page 872, yth Edition) and in 
Mulla’s Hindu Law (page 106, 4th Edition.) 

I refer to these statements merely as 
showing how the rule has been so far 
understood. I do not desire, however, to 
rest my decision merely on those opinions 
in spite of the fact that they are entitled to 
great weight. It seems to me that, apart 
from these opinions, and apart from the 
cases, to which I shall presently refer, on a 
proper reading of a text of this nature, 
which lays down a rule of disability, and 
where it is unquestionable that deafness 
must be congenital, it seems to me that it 
would be proper to hold that dumbness 
also, which goes ordinarily with deafness, 
should be of the same description as 
deafness, that is, it should be con¬ 
genital. It would be doing no violence to 
the words of the text to read it in that 
way, and whatever may be the correct view 
as to the other infirmities mentioned in the 
second half of this verse of Manu, it seems 
to me that there is a special reason for 
treating the dumbness on the same footing 
as deafness with reference to which un¬ 
doubtedly it is laid down that it should 
be congenital in order that it may constitute 
a disqualification. 

Coming to the decided cases, it may be 
mentioned that so far there has not been a 
single decided case in which a person not 
found to be dumb by birth, has been held 
to be disqualified to inherit as an 
heir; and this I say in spite of the judg¬ 
ment of Mr* Justice Kajiji in Bai Pratap^ 


gavri v. Mulshankar Prcmchand (4) because 
in that case the learned Judge expressly 
found that the person alleged to be dis¬ 
qualified was dumb by birth. 

This Court had to consider the point in 
1867 in Vallabhram Shivnarayan v. Bai 
Hariganga It is necessary to examine 
this case carefully as it has been read by 
Kajiji, J., as deciding only the question as 
to whether the rule of disqualification 
applied to males or extended to female 
heirs also, in that case the daughter had 
sued to enforce her rights during the life¬ 
time of her mother who was dumb. When 
the case came up before the High Court, it 
was very fully argued, and one of the 
points raised was whether the rule of dis¬ 
qualification applied to female heirs as well 
as to male heirs, or was expressly limited 
to male heirs. That point was, no doubt, 
considered and decided in the sense that 
it was applicable to all heirs, males or 
females. But it is not correctf in my opinion, 
to say that the question whether the^dumb- 
ness should be congenital in order to create 
a disqualification was not before the learned 
Judges or was not considered by them. 
The case is stated to have been ‘most care¬ 
fully argued.‘ At two places they refer in 
the judgment as follows to this point. At 
page 137* of the report the arguments of 
Mr. Nanabhai for the appellant are referred 
to as including the following point:— 

“But there is another point. If dumbness 
disqualifies, it is in the same category as 
blindness, lameness, etc., and it must be 
from The District Judge must try 

whether the dumbness is from birth....” 

Then at page 139* Gibbs, J., observes as 
follows:— 

“1 must, therefore, decide that if this 
widow has been dumb from her birth, she 
is debarred from inheriting....” 

It seems to me that, whether the point 
was argued or whether it was conceded at 
the Bar, the learned Judges decided the 
point. From the issues sent down it is 
quite clear that the learned Judges were 
of opinion that the dumbness must be con¬ 
genital. This is what they say with regard 
to issue No. 1 (page 140*):— 

“Has the widow been dumb from birth? 
If this is found in the negative, she is cap- 

(4) 80 Ind. Cas. 173; 26 Bom. L, R. 269: A. L 
1924 Bom. 353. 

(5) 4 B. H. C. R. A. 0. J. 135. 

"•Pages of 4 B. H, 0. R. A. 0. J,—-- 
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able of inheritance, and must recover before 
her daughter, but if it be found in the 
affirmative, then" other issues which are 
stated thereafter in the judgment were to 
be considered by the lower Court. 

Thus, it seerps to me that in Vallabhram 
Shivnarayan v. Bai Hai'iganga (5) the 
learned Judges distinctly held that dumb¬ 
ness must be congenital in order to create a 
disqualification to inherit. 

This decision was read in the same 
sense by Westropp, C. J., and Sargent, J.. 
in Mururji Gokuldas y. Parvatibdi (2) (see 
page It’O* of the report). 

In Bharmappa v. Ujjangauda (t>) the 
infirmity of dumbness as a ground of dis¬ 
qualification had to be considered. It was 
a case of congenital dumbness, and the 
question that arises now did not arise there. 
In a recent case on the Original Side, Mr. 
Justice Kajiji. in Bai Pratapgavri v. MuP 
Shankar Prcmchand (4) had occasion to deal 
with this point, in which on an exami¬ 
nation of the cases the learned Judge came 
to the conclusion that dumbness need not 
be congenital. With reference to the case 
of Vallabhram Shivnarayan v. Bai Hari- 
ganga (5) the learned Judge observed as 
follows (page 2121;) :— 

“I must say that having regard to the 
question that was at issue in that case, it 
was assumed that the person there was deaf 
and dumb by birth and the only question 
at issue there was whether the text applied 
to females also." 

This observation appears to me to be 
based upon what may be called an incom¬ 
plete or narrow reading of the judgment. 

I have already referred to Vallabhram's case 
(5) to show that the question before the learn¬ 
ed Judges was not only whether the text 
applied to females also, but there was the 
further question w'hether the dumbness 
should be congenital. It may be that in the 
judgment they did not consider it necessary 
to say as much as they said with reference 
to the application of this rule to females. 
But the issue, which I have quoted above, 
makes it abundantly clear that they con¬ 
sidered it necessary to decide it because 
they were of opinion that, if it was not 
congenital, it would not be sufficient to dis¬ 
qualify her as heir. In this case of Bai Pra¬ 
tapgavri V. Mulshankar Prcmchand (4) 

(6) 65 Ind. Gas. 216; 46 B. 455; 23 Bom. L. R. 1320; 

A. I. K- 1022 Bom. 173. _ 

♦ Page of 1 B.— [t)d ] , 

■[Page of 26 ^om. L. R.—[fid.] 
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reference is made to the decision in Cham 
Chnnder Pal v. Nobo Sundari Dasi (7) and 

the learned Judge was much influenced in 
his conclusion by the observations of Mr. 
Justice Banerjee in that case. Referring 
to that case, and the observations of 
Mr. Justice Banerjee, it is clear that 
the point^ there was quite different. It 
w'as a point which might possibly arise 
under the Bengal School of the Hindu 
Law, but it could not arise in Bombay, and 
which did not turn upon the interpretation 
of the particular verses of Manu and 
Yajnavalkya. I may refer to the following 
passage in the judgment at pages 332-33* 
to make this position clear:— 

'’A good deal of argument was address¬ 
ed to us on behalf of the appellant to 
show that dumbness in order to disqualify 
a person from inheriting need not be con¬ 
genital ; and if it were necessary to decide 
that question in this case, I should have 
felt inclined to answer it in favour of the 
appellant’s contention. But I do not think 
it necessary to go into that question here, 
because the real question that we have to 
decide is not whether this dumb son, 
Shoshi Bhusan, is himself entitled to in¬ 
herit, but whether his dumbness disqualifies 
his mother from inheriting. Upon that 
question most of the authorities referred 

to iu argument do not throw any light. All 

that is necessary to entitle the plaintiff, 
Nobo Sunderi, to succeed in this case is 
that she should have a son by means of 
whom she may present oblations at solemn 
obsequies. That is the only qualification 
required of her by the Dayabhaga (see 
Ch. IV, s. ir, para. 9). That provision of 
the Hindu Law, as I understand it, does not 
require anypreient capacityinthe daughter’s 
son to confer spiritual benefit by means of 
oblations at solemn obsequies. It only 
requires the existence of the possibility to 
confer such benefit; and the question is 
whether such possibility exists in the pre¬ 
sent case." 

All the Judges, who dealt with the point 
that arose there, came to the conclusion that 
this possibility existed in that case, and, 
therefore, the mother was entitled to in¬ 
herit, and was not disqualified in con¬ 
sequence of the dumbness of her son. It 
is quite true, however, that there is that 
expression of opinion of Mr. Justice Baner- 
jee which is entitled to weight. But in 

_(7) 18 C. 32 7: 9 Ind. Dec, (s. s.) 219. __ 

- *Page of 18 0.—[fid. 
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this Court from the time of the decision in 
Vallabhravis case (5) there has not been a 
single reported case in which dumbness 
not congenital has been held to be a 
sufficient ground to disqualify an heir 
from inheritance. In Bai Pratapgavri's 
case (4) Kajiji, J., held on the evidence that 
the plaintilf was dumb congenitally. 

It may be mentioned that in the Privy 
Council case of Lala Muddun Gopal Lai v. 
Klikhinda Koer (8) one who had been born 
deaf and dumb was held to be disqualified 
to inherit. But there was no question in 
the case as to whether deafness and dumb¬ 
ness not congenital would be sufficient to 
disqualify a person from inheriting. I only 
refer to this case as an instance in which 
what was accepted as constituting a dis¬ 
qualification was congenital dumbness. 

I am, therefore, of opinion that, on a 
fair interpretation of this text, it is reason¬ 
able to hold, as was held by this Court in 
yaHabhram s case (5j that dumbness should 
be congenital in order to be sufficient to 
disquaUfy an heir from inheriting under 
Hindu Law. 

I desire to add a word with reference to 
the argument which has been urged on 
behalf of the appellant, that all these rules 
of disqualification based upon physical 
infirmities are obsolete, and reliance was 
placed upon the observations of Mr. Justice 
Sadasiva Ayyar in Yellavajhulu Surayya v. 
yellavajhulu Subhamma (9). It may be 
mentioned, however, that in Pudiava Nadan 
V. Pavanasa Nadan (10) these observa¬ 
tions of the learned Judge were considered 
by a Full Bench of that Court, and they 
pould not see their way to hold that the 
yules relating to all infirmities must be 
treated as obsolete. Apart from that, this 
very point was urged in the case of B/iar- 
mappav. Ujjangauda (6). There it was 
held that there might be certain physical 
infirmities as to which the rule might be 
treated as obsolete in these days, but it 
could not be treated as obsolete in its 
entirety with regard to all infirmities. 
With regard to dumbness and deafness, it 
was held that the rule was not obsolete. 
Under these circumstances, it is not possi¬ 
ble to accept the appellant’s contention 

<8) 181. A. 9; 18 C. 341; 15 Ind. Jur. 93; 5 Sar. 
P. 0. J. 676; 9 Ind. Dec. (a. s.) 228 (P. C.). 

.. (9) 53 Ind. Gas. 496; 43 M. 4; 26 M. L. T. 154; (1919) 
M. W. N. 580; 37 M. L. J 405. 

(10) 69 Ind. Gas. 313; 45 M. 949; 16 L. W. 563; (1922) 
M. W. N. 693; 43 M. L. J. 598; A. I. R. 1923 Mad. 215; 
31M.L.T.?20(F. B.). 


that the rule that congenital deafness and 
dumbness constitutes a disqualiGcaticn 
according to Hindu Law to inherit is 
obsolete. 

It is also clear to my mind that in order 
to constitute a disqualification this par¬ 
ticular infirmity must be shown to be in¬ 
curable. This is clear from the text of 
Yajnavalkya where the word "achikiuya" 
is used. It is translated as meaning 
a person afflicted with incurable dis¬ 
ease. The deal and the dumb are 
brought in under the word *'adi" (and 
others) used in YajnavaJkya’s text and the 
same characteristic must apply to deafness 
and dumbness, that is, they should be in¬ 
curable, It would be in accordance with 
the rule that where there are texts of two 
Smriti-writers on points, as to vhich one 
is silent, they must be read as supplen^ent- 
ing each other as far as possible (see 
Vijnaneshvara’s Commentary on Verses 
Nos. 4 and 5 in the Acharadhyaya of the 
Mitakshara—as translated by Srisachandra 
Vidyamana—page l07]. It is in that way 
that the text of Manu has been read 
as regards the question whether the par¬ 
ticular infirmity should be congenital, 
though there is no word like jati, (con¬ 
genital) used in Yajanavalkya’s text, and 
even though deaf and dumb persona are 
not mentioned by Yajnavalkya, Having 
regard to the texts of Yajnavalkya and of 
Manu on this point, it seems to me that 
dumbness must be incurable also. As I 
have said, it is not shown in this case by 
the defendants that it is incurable. But 
even if it were incurable in fact, as it is 
not congenital, it is not sufficient to create 
any disqualification in the plaintiff. 

The result, therefore, is that this appeal 
is allowed, the decree of the lower Court 
is reversed, and there will be a decree for 
the plaintiff for possession of the property 
against all the defendants. She should also 
be allowed mesne profits from defendants 
Nos. 1 to 3 for three years prior to the date of 
the suit, and from the date of the suit until 
delivery of possession at the r^te of Rs. 114 
a year, wdiich is found by the lower Court 
to be the amount of mesne profits per year. 

The plaintiff should have her costa ‘ 
throughout from defendants Nos. 1 to 3. 

Fawcett, J.—I agree that there is no 
sufficient evidence that the deafness and 
dumbness are incurable. The two medical 
officers who were examined have not given 
definite evidence on this poi^t^ and, having 
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regard to the great advance that medical 
science lias made in the treatment of deaf 
and dumb people, I think it cannot pio- 
perly be presumed that the plaiutitf cannot 
be cured, at any rate, to the extent of being 
able to understand what people say to her 
and being able to utter sounds to convey 
what she means. In fact it is common 
knowledge thatnow-a-days children, whoare 
dumb and deaf, can be taught by lip read¬ 
ing to understand what people say, and to 
give verbal answers which can be under¬ 
stood by persons to whom the answers are 
addressed. I understand that in India 
considerable advance has been made in this 
teaching, especially in institutions at 
Bombay and Ahmedabad; and it seems 
quite possible that plaintiff's dumbness, 
if she was properly treated, might be over¬ 
come. 

On the question whether dumbness to 
disqualify a person for inheritance should 
be congenital, I cannot speak, with the same 
authority as my learned brother, but I 
entirely agree with his conclusion. It is 
clear that Kajiji, J., in Bai Fratapgavri v. 
Mulshankar Premchand (4) was inaccurate, 
when he said in his judgment with regard 
to the ca^e of Vallabhram Shivnarayan v. 
Bai Hariganga (5) that "having regard to 
the question that was at issue in that case, 
it was assumed that the person there was 
deaf and dumb by birth and the only ques¬ 
tion at issue there was whether the text 
applied to females also.” As the learned 
Judges expressly sent down an issue whe¬ 
ther the person in that case was deaf and 
dumb from birth or not, it clearly was 
not assumed that she was deaf and dumb 
by birth. No doubt, it can be said that it 
was assumed in that case that she would 
only be disqualified, if she was dumb from 
her birth. The reference to this point at 
page 137* of the report, which my learned 
brother has quoted, may possibly be a state¬ 
ment of the contentions of Mr. Nanabhai 
for the appellant. But it would appear that 
the opposing Pleader, Mr. Shantaram, in 
his reply, the substance of which is given, 
did not controvert that particular point. 
Whether he did so or not, it is clear from 
page 139* that the Court decided that “if this 
widow has been dumb from her birth, she 
is debarred from inheriting." And even 
supposing that there was no contention on 
the point, the facts that the two learned 
Pleaders who appeared in that cnse, one of 
' of 4 b.H. C. A. 0. J.- [iiU] 
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whom (Mr. Nanabhai Haridas) became a 
Judge of this Court, had a good knowledge 
of Hindu Law, and that there was no con¬ 
tention on this point, would itself point 
strongly to, at any rate, a sentiment or even 
usage, which has considerable weight on a 
question of this kind, as has been pointed 
out by the Privy Council in the well-known 
case of Collector of Madura v. Mootoo Rama- 
linga Sathupathy (11_). 

Then Sir MicPael Westropp in the later 
case, which has already been referred to, 
Murarji Gokuldas V. Parvatibai (2) distinct¬ 
ly considered that Vallabhram's case (5) 
proved that dumbness to disqualify lor in¬ 
heritance must be congenital, so that the 
case has already been treated by this Court 
as an authority on the point. It seems to 
me that we should follow that view rather 
than that of Kajiji, J., \nBai Fratapgavri v. 
Mulshankar Premchand (4J adoptingamere 
inclination of opinion on the part of Baner- 
jee, J., which (as my learned brother has 
pointed out) was on a different point under 
the Bengal School of Hindu Law. Having 
regard to the close connection of dumbness, 
in a case of this kind, with deafness, which 
has to be congenital, there is obviously 
logical ground for holding that dumbness, 
which is really a consequence of the deaf¬ 
ness, should also be subject to the same 
rule that it must be congenital to disqualify 
for inheritance. Possibly a different rule 
might apply to dumbness which is not the 
result of deafness, but of some defect of 
the vocal organs which would prevent a 
person speaking. But that is not the case 
before us. 

No doubt, it has been held that madness 
need not be congenital to disqualify, but 
there clearly is a different basis for that 
decision. The text of Manu covers the case 
of idiots, who by the very meaning of the 
word must have been born idiots; and, ac¬ 
cordingly, when he includes madness, it can 
logically be said that it was not intended 
that in such cases the disease must be con¬ 
genital. 

1, therefore, agree with the conclusion of 
my learned brother and the decree, he pro¬ 
poses, should be passed. 

A. N. A. Appeal allowed. 

(11) 12 M. I. A. 397 at pp. 435, 436; 10 W. K. P. 

C. 17; 1 B. L. R. P. C. 1; 2 tJuth. P. 0. J. 135; 2 Sar. 

P. C. J. 361; 3 Mad. Jur. 29S; 20 E. R. 389; 1 lad. 
Pec. (n. s.) 1, 



ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1-07 op 1924. 

January 19, 1927. 

PreseTjf.-—Mr. Justice Boys and 
Mr. Justice Kendal). 

Sahu PRAHLAD PRASAD and another 
—Plaintiffs—Appellants 

VCTSUS 

BHAGWAN DAS and another— 
Defendants—Resi'ONDEN’ts. 

Stamp (11 of ISOO), Sch. I. /b-ts. 7. 5(c)- 
Acknou'lcdgment in writiug containing promise to pay 
future interest—Stamp duty—Effect of suck acknow¬ 
ledgment on barred items— Promise in writing to pay 
barred debt—Contract Act {IX of lS73),s.25. 

On a statement of account sent by the plaintiff to 
the defendant, the latter made an endorsement ac¬ 
knowledging that the amount stated was due from him 
to the plaintiff and added the words “interest at 
annas 12 percent, per mensem:" 

Held, (1) that the addition of the promise to pay 
future interest was sufficient to take the endorsement 
out of Art. 1 of Sch. I of the Stamp Act and to render 
it liable to be stamped as an 'agreement not other¬ 
wise provided for under Art. 5 (c) of the Schedule; 
[p. 594, col. 1.] 

(2) that, although the endorsement could not save 
from limitation those items of account which were 
barred on the date of the endorsement, j’et, it operated 
as a valid promise in writing to pay them under s. 25 
of the Contract Act [p. 594, cols. 1 & 2.] 

Laxumibai v. Gayiesh Raghvnath (3), Mahadeo Kori 
V. Sheoraj Ram Teli M) and Mulchand Lata v. Kushi- 
hullav Biswas (5), followed. 

Ganga Prasad v. Ram Dayal (1) and Gobind Das v. 
Sarju Das (2), distinguished. 

Second appeal from a decree of the 
trict Judge, Pilibhit, dated the 12th 
1924. 

Mr. U. S. Bajpaiy for the Appellants. 

Dr. K. N. Kotju and Mr. Shiva Prasad 
Sinhay for the Respondents. 


Dis- 

May, 


JUDGMENT.— The plaintiff-appellant 
here had advanced certain monies to the 
defendant. In accordance with the common 
practice he sent to the defendant on the 
29th of September, 1922, a statement of 
account, which is Ex. 2 in the case, in which 
he showed that Rs. 2,306-2-6 were due to 
him from the defendant. This is the last 
account which was sent in to the defendant. 
On that account the defendant endorsed an 
acknowledgment that Rs. 2,3C6-2 6 remain¬ 
ed due from him to the plaintiff and added 
the words “interest at annas 12 per cent, per 
inensem.” A reference to this memorandum 
signed by the defendant is made in para. 
3 of the plaint, and in para. 5 of the 
plaint the plaintiff further states that the 
correctness of the statement of account 
IS supported by his account books. The 
trial Court decreed the plaintiff’s suit. 


The lower Appellate Court held that this 
document ;Ex. 2) was merely an acknow¬ 
ledgment of the amount due from the de¬ 
fendant and tiiat it came within Art. 1 of 
the Stamp Act. and that as such it required 
a one anna stamp, and not having been 
stamped was inadmissible in evidence. 

Neither party has been able to put before 
us very clearly the circumstances in which 
the trial Court apparently admitted the 
document into evidence, but it bears an 
endorsement by the trial Court “Admitted 
in evidence against the defendant’’ and it 
was undoubtedly considered by the trial 
Court. In view, however, of the opinion at 
which we have arrived on the point, which 
we shall next discuss, it is unnecessary fur 
us to consider the effect of section 36 of 
the Stamp Act, and whether the lower Court 
was right in excluding it from the record, 
if it had been once accepted in evidence. 

The first question argued before us for 
the appellant is that this document was 
more than a mere acknowdedgment such as 
is described in the first paragraph of Art. 1 
of Sch. I of the Stamp Act, and that it 
came in fact within the proviso to that 
Article. It was contended that the memo¬ 
randum signed by the defendant did contain 
a promise to pay the debt and, at any rate, 
astipulation to pay interest. We think that 
there can be no doubt on the terms of the 
document that the contention that the docu¬ 
ment contained a stipulation to pay interest 
must be accepted. That the document con¬ 
tained a stipulation as to therateof interest 
is beyond question on the face of it. That 
stipulation must have had reference either 
to the rate of the past interest or to the rate 
of future interest to be paid or to both. It 
is difficult to see what could have been the 
meaning of particularly mentioning the rate 
of interest if it only referred to past inter¬ 
est. That interest had already been calcu¬ 
lated and formed part of the total which 
both parties agreed was due from the de¬ 
fendant. There can be no possible reason 
then for referring to it unless it related lo 
the interest which the defendant was agree¬ 
ing to pay in the future on the balance 
which he was acknowledging to be due. 
We have already stated that we are unable 
lo see any reason for meniioning the rale 
of interest if it referred lo the past. But it 
did not even refer both to the past rate of 
interest and the future, for it is slated to us 
on behalf of the appellant that the interest 
payable prior to the 29th of September, 
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1^-2. was 11 annas and ths new interest to 
be i.ayable according to the memorandum 
was to be 12 annas. It, is, therefore, ap- 
paieiit that the rate of interest quoted re¬ 
ferred to the future and cannot be held to 

be anything' but astipulation to pay interest 
in the future. This is sufficient to take it 
out of Art. I of Sch. I of the Stamp Act, 
and it would come within the terms of 
Art, 5 Tc'. Sch. I, that is to say, it was an 
agreement not otherwise provided for and 
the stamp duty payable on it was 8 annas. 
That beinc so, the lower Court should not 
have lield the document inadmissible in evi¬ 
dence but should have acted under s til of 
the Stamp Act. 

We have next to consider the effect of 
s. 11) of the Limitation Act. To make an 
ackiiowledgrnent valid for the purpose of 
saving limitation, the acknowledgment 
must have hpen made before the expiration 
01 the period prescribed for the suit. It is 
urged on behalf of the respondent that 
certain of the items which w'ent to make up 
tiie total acknowledgment by the defendant 
to be due were already barred by limitation. 
If then this was a mere acknowledgment, 
we shouM have to consider the effect of s. 19 
ill the light of this fact. But we have 
already held in connection with Art. 1 of 
Sch. 1 of the Stamp Act that this memo¬ 
randum was something more than an acknow¬ 
ledgment of past liability, and we think 
that the contention of the appellant must be 
upheld that he is entitled to rely on s. 25 
of the Contract Act. It is there laid down 

that “an agreement made without considera¬ 
tion is void unless fsub-s. 3) it is a promise, 
made in writing and signed by the person 
to be charged therewith.to 

P^•5^ .... a debt of which the credi¬ 
tor migiit. have enforced payment but for 
the law for the limitation of suits." We 
are asked on behalf of the respondent to 
hold that in order to give the defendant the 
benefit of this section there must be an 
express promise in writing. This would 
apparently mean that we must be able to 
lind^ the words ‘T promise to pay" or some 
equivalent words. We think that this is 
going beyond the section. We have to 
find whether there was or was not expressly 
or by implication in the memorandum a 
promise to pay. In f ur view it is impos¬ 
sible to hold that the stipulation as to in¬ 
terest can be interpreted otherwise than as 
a promise to pay interest in the future at 
tho named rate, whether the promise was 
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in express words such as “I promise to 
pa} or a rnatter of necessary implication 
18 immaterial. On behalf of the respond¬ 
ent ue are referred to the case of Ganga 
Prasad v. Ram Dayal (1). It is not neces¬ 
sary for us to say whether we would agree 
with the decision in that case that a mere 

acknowledgment of the amount due would 

or would not imply a promise to pay that 
amount. This case and the other case, 
Gob'tnd Das v. Sarju Das (2), are clearly dis¬ 
tinguishable from the present case in that 
in those cases the memorandum or acknow¬ 
ledgment contained no promise to pay in¬ 
terest. In the present case there was not 
only a mere acknowledgment by the defend- 
ant that he had incurred certain liability 
in the past, but there was a definite promise 
^ to what he intended to do in the future. 
On the other hand for the appellant reliance 
18 placed on the cases of Laxumibai v. 
Ganesh Raghunath [3), Mahadeo Koeri v. 
bheoraj Ram Tdi (4) and Mulchand Lala v. 
Kashibidlav Biswas (5). In all three of thsse 
cases there was a condition as to the interest 
to be paid in the future in almost exactly 
similar terms to those used in the memo¬ 
randum in this case. ^ In the Bombay and 
Allahabad cases it is true that there had 
been no previous running account, but Ihe 
document did provide for interest which 
was to be paid on the loan then being taken, 
and it was held that that provision as to 
interest was sufficient to alter the characler 
of the memorandum from that of mere ac¬ 
knowledgment to an agreement. The 
Calcutta case was still further on all fours 
with this case, in that it was also a case 
where the balance was due on a running 
account. The three cases which we have 
last quoted support the view which we have 
ourselves expressed that the proper Article 
of Sch. I of the Stamp Act was Art. 5 (c) 
and that the plaintiff was entitled to rely 
upon s. 25 of the Contract Act. 

The result is that allowing the appeal 
we set aside the decree of the lower Appel¬ 
late Court and restore that of the trial 
Court, subject to the appellant affixing 
stamps to the value of Rs. 5-8 to the docu¬ 
ment, Ex. 2, numbered 37B, in accordance 
with the provisions of s. 35 of the Stamp 

(1) 23 A. 502; A. W. N. (IPOl) 150. 

(2) 30 A. 2(58: 5 A. L. J. 274; A. \V. N. (1G08) 129. 

(3) 25 B. 373; 2 Bom. L R. 1132. 

(4) 52 Ind. Cas. 974; 41 A. 109; 17 A. L. J. 19; 1 V. 

P. L. R. A.)29.- 

\o) 35 C. Ill; 11 0. W. N. 1120. 
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Act. The appellant will have his costs in 
this Court and the Court below. 

A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 

Civil Revision* Petition No. 134 of I42t5. 

January 7, 1927. 

Present: —Mr. Justice Addison. 

Firm GQRANDITTA RAM RAM 
KISHAN through GURANDITTA RAM— 

Plaintiffs—PET iTioNEhS 

versus 

SUKHU RAM AND OTHERS—Defendants— 

Respondents. 

Punjab Courts Act (VI of 1918), s. 44— Revision- 
Interference, when another remedy open. 

Though as a general rule a High Court does not in¬ 
terfere on the rev’ision side when the petitioner has 
another remedy open to him, it will do so in excep¬ 
tional circumstances. 

Petition for revision of an order of the 
Subordinate Judge, Second Class, Multan, 
dated the 17th November, r^25. 

Mr. Jiwan Lnl Kapur^ for Dr, Nand LaZ, 
for the Petitioners. 

Mr. Arjan Das, for the Respondents, 

JUDGMENT.— The plaintiffs obtained 
an. ex parte decree against all five de¬ 
fendants onthe2lst May, 1924. Four out 
of the five defendants applied to have this 
decree set aside on the Ifnd March, 1925. 
By order dated the 8th April, 1925, the 
ex parte decree was set aside. No special 
mention being made as to whether it was 
set aside only as regards the four defend¬ 
ants who had applied or as regards all 
the five defendants. The hearing of the 
suit was then fixed for the 29th June, 1925, 
On that day it was discovered that the 
defendant, who had not applied was not 
present and the plaintiffs were ordered to 
put in the process-fee in order to serve 
him by registered post. The next hearing 
of the suit was fixed for the 4th Novem¬ 
ber. In the meantime, the Subordinate 
Judge hearing the suit, left the District 
and it came before another Subordinate 
Judge. On the 4th November this second 
Subordinate Judge dismissed the whole 
suit under 0. IX, r. 2, Code of Civil Pro¬ 
cedure. An application was made to him 
to set aside that order and to restore the 
suit to the pending file, but he dismiss¬ 
ed this application on the 17th November, 
1925, although he accepted the contentioo 


that the suit should not have been dis“ 
missed as against all the defendants U 
the defendants before the Court were in¬ 
dividually responsible. Against this order 
the plaintiffs have come here in revision. 

It was part of the plaintiffs’ case that 
they had put in the process fee, which, 
they alleged, must have been mislaid in 
the Court. This was not impossible, see¬ 
ing that the case in the meantime came 
before a different Subordinate Judge. I 
think ithe explanation, which was given 
on oath, should have been accepted and 
the Subordinate Judge acted with material 
irregularity in the exercise of his jurisdic¬ 
tion in not restoring the suit. It is true 
that it is a general rule that this Court 
will not interfere on the revision side 
when the petitioner has another remedy, 
but it will do so in exceptional circum¬ 
stances. See Shahabdin v. Anjaman-i-Nait- 
mania (1). 

I accordingly accept this petition and 
make an order setting aside the dismissal 
of the suit and direct the Subordinate 
Judge to proceed to hear it. There will 
be no costs here. 

R. L Pelition accepted. 

(1) 65 P. W. R. 1908. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1270 of 1924. 

January 20, 1927. 

Present: —Mr. Justice Dalai aud 
Mr. Justice Pullan. 

NASIR KHAN and others—Defe.ndants— 

Appellants 

versus 

TARACHAND ahas TANSUKH RAI— 
Plaintiff—Respondent. 

Specific Relief Act (I of lS77),^s. 27 (6)—Con¬ 
tract to sell immoveable property—Subsecpient mort¬ 
gage with notice of contract—Specific performance 

_ Registration, whether notice—Mortgagee, duly of, to 

search registers. 

A contract to .sell immoveable property can be 
specifically enforced against a subsequent mortgagee 
with notice of the contract, [p. 59(5, col. 1.] 

The question whether registration amounts to 
notice depends on the circumstances of each case 
[p. 596, cols. 1 & 2] 

Tilakdhari Lai v. Khedan Lai (1), explained. 

A mortgagee is liable to pay all prior incumbrances 
and so it is his duty to search the registers of the 
Registration Department and discover the prior 
charges, [p. 596, col. 2.] 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Bulandshahr, dated the 
2Gtb May, 1924. 
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Bajpai, for the Appellants. 

Ur, . C. 1 (shh, for the Respondent. 

JUBGIVIENT.—The plaintiff nr.ort- 
gagee sued for sale and the defence of 
certain defendants was that the -Tiortgage 
could not have operation against Yusufpur 
property, b64 sihams out of 1728 of which 
had been purchased by them. The mort¬ 
gage was executed on 13th April, 19:0, 
but prior to that the mortgagor had entered 
iiito an agreement with the defendants- 
appellanis to sell the Yusufpur property. 
'I his agreement was registeied on bth April, 
19:0. Subsequently the defendants-appel- 
lantsbrought a suit forspecific perfoimance 
on li'th April, 19;0, and obtained a decree 
in Ecrcrdance with which a sale deed was 
executed in their favour. 

The trial Court exempted the property 
t.f the defendants appellants on the ground 
that the plaintiff had notice of the previous 
contract for sale. In appeal the learned 
Subordinate Judge did not consider the 
question of notice l.iit held that a prospec¬ 
tive vendor, even after an agreement to 
sell the property could transfer it. This 
opinicn on a print of law is obviously 
wrong, having regard to the provisions of 
s. 27 ih) of the Specific Relief Act. It is 
there laid down that specific performance 
(T a contract may be enforced against any 
ether persen claiming under either party 
to the contract by a title arising subse¬ 
quently to the contract, except a transferee 
for value who has paid hie money in good 
faith and without notice of the original 
contract. The question of notice is, there¬ 
fore, of importance. If the plaintiff had 
notice of the previous contract he cannot 
(nfoice his mortgage as against the pro- 
peity so contracted to he sold previously. 
Having regard to the ciicumstances of the 
case we are satisfied that the plaintiff bad 
notice. The agreement to sell was regis¬ 
tered. "When the plaintiff took the mort¬ 
gage it w as his duty to search the book of 
registration and discover the prior charge 
on the property. We have been referred to 
the Privy Council ruling reported in 
Tila\yJlia7 i Lai v. Khedan Lai (j) in sup¬ 
port of the contention that registration 
was not a notice. What their Lordships 
held was that the question would depend 


(1) 57 Ind. Cas. 40.5; 48 C. 1: 39 W. L. J 243. (1920) 
W. AV. N. 591; 2 U. P. L. K. (P. C.) 139 .22 Pern. L. 
K. 1319; 18 A. L. J. 1074:25 ('. W. N 49; 2 h M. L. 
T. 229:47 l.A.23<J; 32 C. L.J. 479; 13 L. W 161; 
4 P. L. T. 101 (P. C.j. 


upon the circumstances of every case. A 
mortgagee is liable to pay all the prior in¬ 
cumbrances, so it would be his duty to 
search the registers of the Registration 
Department and discover what the prior 
charges were. If the plaintiff had per¬ 
formed the duty of a prudent man he would 
have discovered the existence of the agree¬ 
ment of 8th of April, 1920. The agreement 
w'as made on 8th of April. The morfgege 
was executed on the 13th and the suit for 
specific performance was brought on the 
J9thof April. The proximity of all these 
dates indicatestliat the plaintiff had know’- 
ledge of the previous contract. 

Y e are, therefore, of opinion that the 
property purchased by the defendants- 
appellants should be exempted from the 
burden of the mortgage. AVe direct 
accordingly and order the decree of the 
lower Court to be amended so as to exempt 
8K4 sihams out of 1728 siha77is of the 
Yusufpur property from the burden of the 
mortgage. The appellant shall receive 
costs of all the Courts including fees in 
this Court on the higher scale. 

The trial Court shall be informed of the 
deficiency of Court-fee paid by the plaintiff 
in the Court and the Presiding Officer 
there shall take proper steps for the le- 
covery of the amount. 

A- ■A- Appeal allowed. 


LAHORE HIGH COURT. 

Le-hers Patent Afpeal No. 251 of 1925. 

January 27. 1927. 

Present :—Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Broadway. 
NIDHAN SINGH— Plaintiff—Appellant 

VCVSXiS 

Messrs. E. D.SASOON& Co.— 
Defendants—Respondents. 

Limitation Act (IX of WOS), Sch. I, Art. 91—'In- 
strjiment' — Award, whether an instrument—Suit to set 
aside decree based on award — Limitation, 

An award is an instrument within the meaning 
of Art. 91 of Sch. I to the Limitation Act and a 
person cannot impeach a decree incorporating an 
award unless he can show that a suit to set aside 
the award was brought within the period prescribed 
h}' the Article, [p. 597, col. l.J 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Zafar AJi in Civil 
Appeal No. 932 of 1925, dated the 24ih 
July, lb25, affirming that of the District 
Judge, Amritsar, dated the 15th January, 
J925. 
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Mr. Dev Raj Sawhney, for the Appellant. 

Mr. J. M, Mackay, for the Respondents. 

JUDGMENT. 

Shadi La!, C. J. —This was a suit to 
set aside an award and the decree based 
thereon on the ground of fraud. The award 
was made on the 26th March, lyiti, and 
the decree which followed upon it was 
passed on the 5th June, 1918 The suit 
was, however, not instituted until the 1st 
of June, ld21. 

The learned Judge from whose judg¬ 
ment this appeal under cl. 10 of the Letters 
Patent has been preferred, holds that the 
suit was barred by time, and after hearing 
arguments on behalf of the appellant 1 
concur in the conclusion reached by him. 

It is to be observed that an award is 
an instrument within the meaning of Art. 
91 of Sch. I to the Indian Limita¬ 
tion Act, and the plaintiff cannot impeach 
the decree incorporating the award unless 
he can show that a suit to set aside the 
award was brought within the period pre¬ 
scribed by Art. 91. It is undeniable that 
the suit to set aside the award is barred 
by time, but Mr. Sawhney for the appel¬ 
lant contends that the case is governed by 
Art. 95, which provides a period of three 
years for an action to set aside a decree 
obtained by fraud, and the terminus a quo 
is the date on which the fraud becomes 
known to the plaintiff. It is, however, 
clear that the plaintiff became aware of 
the fraud on or before the 28th May, 1918. 
There can, therefore, be no doubt that 
the suit is barred by limitation even if 
Art. 95 be held to be applicable to it. 

For the aforesaid reasons 1 confirm the 
judgment of the Single Judge and dismiss 
the appeal with costs. 

Broadway, J.— I concur. 

R. L. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

StsooND CiviL Appeal No. 481 op 1924. 

January 21, 1927* 

Present: —Mr. Justice Iqbal Ahmad* 
Tkxkur RAM PRATAP SINGH and OTHEas 
—PmsTiFFS—^A ppellants 

versus 

LAL BAHADUR SINGH AND OTHEns— 
DEFBNDANTd—R espondents. 
Ctwtflfu—Abadi—Tenant, right of , to u«e sahan of 


A ryot iu a village is entitled to put tiie snlhi.i 
of his house to such use as suits liis eonviMii'i:'' , 
provided tliat l)y <]oiug so he docs not, in any way, 
adversely al'iect the proprietary rights of tlie zemin¬ 
dar. (p. 59vS, col l.| 

8o long as a person remains a tenant in a village 
and so long a.s his house exists, the zemindar has 
no right to possession of the site of the house <r to 
possession of the sahan of the house [p. 51)7, col. 2; 
p. 598, col. 1.] 

Second appeal from a decree of the 
Judge of the Court of Small Causes, exercis¬ 
ing the powers of a Subordinate Judge, 
Allahabad, dated the 22ud of December, 
1923. 

Dr. S. N. Sen, for the Appellants. 

Messrs. P. L. Banerji and U. S. Bajpai, 

for the Respondents. 

JUDGMENT. —This is a plaintiffs' 
appeal and arises out of a suit for 
possession of a plot of land by demolition 
of certain constructions made thereon 
by the defendants respondents. The plot 
in dispute is admittedly situate in the 
patti of which the plaintiffs-appellants arc 
the zemindars, and on a portion of the 
said plot, the house of the defendants exists. 
The plaintiffs’ case was that the construc¬ 
tions complained of (a stable, a pigeon 
house and a cattle trough) were recently 
made by the defendants without the 
plaintiffs’ permission and as such the 
plaintiffs were entitled to a decree for pos¬ 
session of the site of those constructions by 
their demolition. 

The defence to the suit was that the con¬ 
structions in dispute were old and the suit 
was time-barred, and that the suit wag 
barred by the principle of acquiescence. 
These pleas taken in defence have been over¬ 
ruled by both the Courts below and I am 
not concerned with them in the present 
appeal. 

The defendants also alleged that the 
disputed constructions were made by them 
on a portion of the sahan of their house 
and as such the plaintiffs are not entitled 
to the reliefs prayed for by them. This 
contention of the defendants was overruled 
by the trial Court but has been accepted by 
the lower Appellate Court. 

In my judgment the decision of the 
lower Appellate Court is perfectly correct 
and ought to be affirmed. On the findings 
of the lower Appellate Court it must he 
taken that the disputed constructions have 
been made by the defendants on a porlioa 
of the land that constitutes the sahan of 
their house. So long as the defendaois 
remain tenante in the village and so long 
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as their house exists, the plaiatiffs 
f/ar>' have no right to possession of the 
site of their house or to possession of the 
sahan of their hou^e. This being so, 
obviously a decree for possession as i)rayed 
for by the plaintiffs cannot be granted to 
them. There remains the question as to 
whether or not the plaintiffs are entitled to 
a decree directing the demolition of the 
new c 'ustructions and the restoration of 
the site to its original condition. In rny 
judgment, the plaintiffs are not entitled, 
as a matter of right, even to such a decree. 
The defendants as rtjots in the village are 
entitled to put to such use their sahan as 
suits their convenience, provided by doing 
so they do not in any way adversely affect 
the proprietary rights of the zemindars. By 
making the new constructions on the sahan 
the defendants have only altered the mode 
of enjoyment of a portion of the area of the 
land appertaining to their house and by 
this alteration in the mode of enjoyment, 
the plaintiffs have not been damnified in 
any way. The view that I take is in con¬ 
sonance with the view taken in the cases 
of Bkagwan Dasv. Muhammad Yahia fl). 
Mahabal Kurmi V. Sarju (2) and Mahadeo 
Rai V. Jan Muhammad (3). The cases of 
Jagannath v. Gurdiyal Singh (4j and 
ChatUrpal v. Gajadhar Upadhija (5) relied 
on by the trial Court are distinguisliable 
from the present case. In neither of those 
cases the plots of land on which the new 
constructions were built by the ryots without 
the permission of the zemindar were a 
portion of the house of those ryots. They 
were open plots of laud in the abadi of the 
village and, therefore, the ryots obviously 
had no right without the permission of the 
zemindar to make new constructions on the 
same. The case of Rehmit Ullah v. Badam 
Singh (6) relied on by Dr. Sen is also dis¬ 
tinguishable. In that ease a c/ia6u(ra was 
built by certain Muhammadan residents of 
a village, without the permission of the 
zemindar on an open piece of land, that 
admittedly belonged to the zemindar, but 
it was alleged by those Muhammadans 
that they had used the land from time 
immemorial for the performance of their 

(l; 18 lad. Cas. 928; 35 A. 292; 11 A. L. J. 301. 

(2» 42 Ind. Cas. 51; 4 O. L. J. 454. 

(3) 85 Ind. Cas. 1; 23 A. L. J. 231; A. I. R. 1925 All. 
311:47 A. 511; L. R. 6 A. 211 Rev. 

(4) 10 Ind. Cas. 284. 

10 ) 25 lud, Cas. 59. 

A. W. N.;i865) 325. 
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religious observances and as such were 
entitled to build a chabutra on the same. 
In that case as well, the site of the chabutra 
did not constitute a portion of the area of 
the house of the defendants to that suit. 
It goes without saying that in all the three 
last mentioned cases a decree for possession 
of the site of the constructions sought to 
be demolished could be passed in the 
plaintiffs favour which, as shown above, 
cannot be done in the present case, and 
as such the decision in those cases cannot 
govern the decision of the present case. 

For the reasons given above I dismiss the 
appeal with costs. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Sbcoxd Civil Appe.al No. 1680 of 1925, 

February 9, 1926. 

Prcsent:-~Ur. Justice Addison. 

NARAIN DAS and anothfir— 
Defendants—Appellants 

versus 

KHUSHI RAM— Plaintiff and KIRPA 
RAM —Defendant—Rkspo.ndent. 

Civil Procedure Code (Act V of lOOS), s»-. 36, 100— 
Costs, award of-Appeal, second, whether 

The /jenerul principle to be followed i.s that costs 
should follow the event, [p. 599. col. 1.] 

A second appeal as to costs will lie from an appel¬ 
late decree when the lower Court has e.xercised its 
discretion as to costs arbitrarily and not according 
to general principles. [i6id.] 

Second appeal frcm the decree of the Dis¬ 
trict Judge, GujTanwala, dated the 25th 
March 1925. 

Mr. Bodh Raj Sau'hney, for the Appel¬ 
lants. 

Lala Ram Chand Manchanda, for the Re¬ 
spondent. 

JUDGMENT, —The plaintiff, who was 
then a minor though he attained his 
majority during the litigation, instituted a 
suit on the 27th of June, 1921, to recover 
Rs. 2,300 from certain defendants, who 
pleaded that they had paid off the debt. 
After a lengthy trial involving the examina¬ 
tion of numerous witnesses and the proving 
of numerous documents the defendants 
were successful and the suit was dismissed 
with costs. 

The plaintiff appealed in the Court of 
the District Judge and there the plaintiff 
offered that the appeal should abide the 
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result of an oath to bo taken by one of the 
defendants in a particular manner. The 
oath was so taken. Thereupon the Dis¬ 
trict Jud^are dismissed the appeal but direct¬ 
ed the parties to bear their own costs 
not only in his Court but in the Court of 
first instance also. Against the District 
Judge’s decision as regards costs this 
appeal has been filed. 

Now, che District Judge gave no reasons 
as required by s. 35 of the Civil Pro¬ 
cedure Code whv the costs should not 
follow the event. It is clear that a second 
appeal does lie on a matter of costs if 
there is a question of law or principle 
involved. This was held in Daulat Ram 
V. Durga Prasad (1) which is to the effect 
that an appeal as to costs will lie from an 
appellate decree when the Court has exer¬ 
cised its discretion as to costs arbitrarily 
and not according to general principles. 
In the present case the discretion was 
obviously arbitrarily exercised and in fact 
no reasons were given for the exercise of 
that discretion. Similarly it was held in 
Bunwari Lall v. Choivdhry Drup Nath 
Singh (2) that if the question was one of 
principle a second appeal lay as to costs. 
Moshingan v. Mozari Sajad (3) is also a 
case where the question of costs was gone 
into in second appeal. In 1925 the decree 
of the lower Appellate Court was modified 
as to costa. Nibaran Chandra Roy v. 
Nabin Chandra Roy (4). It was also admit¬ 
ted before me that the general principle to 
be followed was that costs should follow the 
event. 

An attempt was made to argue that the 
District Judge had exercised his discretion 
properly, though he did not give any 
reasons for doing so, in that he must have 
considered that the plaintiff should not 
be burdened with costs seeing that he was 
a minor when the litigation started. That 
was no excuse why he should have con¬ 
tinued the litigation when he became a 
major. There was also no reason why the 
District Judge should have deprived the 
defendants of costs in both Courts when 
the plaintiff offered to be bound by the 
oath of one of the defendants as to the 
decision of the appeal. 

(1) 15 A. 333; A. W. N. (1893) 110; 7 Incl. Dec. 
(n. s.’i 930. 

{2, 12 0. 179; 6 Ind. Dec. (n. s ) 122. 

{^) 12 0. 271; 0 lad. Dec. (x. b.) 184. 

^ (1) 85 lad. Caa. 127; A. I. U. 1925 Cal. 297; 40 C. 
U J. 504. 
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I accordingly hold tliat this appeal is 
competent and that the District Judge 
erred in not awarding costs in both the 
Courts below to the defendants who were 
successful. He was bound to do so except 
for good reasons to be stated by him. He 
neither stated them nor do there appear 
to be any such reasons. This appeal is 
accordingly accepted with costs and de¬ 
fendants are awarded their costs in both 
the lower Courts. 

z, K. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. T2G2 of 1921. 

February 1, 1927. 

Present:—Mv. Justice Ashworth. 

Sheihh ABDUL SATTAR-Pl.aintiff— 

Appellant 
ve rsits 

Nusammat AQIDA BIBI —Defendant—• 

Respondent. 

Mukammadan Law~Dower—Death of husband — 
Widow retaining possession of properties — Pvesump^ 
tion—Possession in lieu of dower. 

Where a Muhammadan dies and his widow remain.^ 
in possession of his properties after hie death it will 
be presumed that her possession is in lieu of dower, 
[p. 600, cols. 1 & 2 ] 

Second appeal from the decree of the 
Subordinate Judge, Azamgarh, dated the 
l9th of May, 1924. 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr. M. A. Aziz, for the Respondent. 

JUDGMENT. —This second appeal 
arises out of a suit brought by Siieikh 
Abdul Sattar plaintiff as heir of one Aluham- 
mad Ishaq against Musammat Aqida Bibi, 
the widow for a declaration that he was 
entitled to a Jths share of the property and 
that the widow had no right to resist his 
claim. An alternative prayer was that if he 
should be found to be out of possession, he> 
should be given a decree for possession. 
The first Court found that Muhammad Ishaq 
died five years ago and that the widow haa 
been in possession of his property in lieu 
of her dower-debt of Rs. 5,OOU ever since 
his death. The lower Appellate Court 
upheld this finding. 

In this second appeal the only point taken 
is that the finding of the Courts below 
that the widow had been in possession of 
Sheikh Abdul Sattar’s property in lieu of 
her dower was a finding not of fact but 
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law aa.i was a wrong tiading. If that find- 
in? b3 ^et a-ide. then under Art. 104 of the 
Liniilion Act the widow's claim to dower 
would he time-barred. 

liie lir:?t question that arises in respect 
t) this question is whether the hndiu? of 
the lower t.ourts as to the widow’s posses¬ 
sion in lieu of dower was a tindin? of law 
or tindiii? of fact. It appears to have been 
regarded by the lower Courts as a finding 
of fact but. in my opinion, it cannot be rc° 
garded in this light. There was no doubt 
that the widow was in actual possession for 
the last five years and long before her hus¬ 
band had not been heard of for 14 rears 
and all that time she must have been in 
actual possession. The finding to this effect 
was a finding of fact but the question arises 
whether she was in possession in lieu of her 
dower or whether she was in possession 
merely because her husband was absent. 
It appears that some live years ago the 
widow applied to the Mutation Court for 
entry of her name. Her application is not 
on the file but it must be presumed that 
she wished her name to be entered in place 
of her husband as she considered his long 
absence was sufficient proof of his death. 
The Mutation Officer, owing probably to 
what may be regarded as an excess of cau¬ 
tion, directed that her name should be 
entered “along with her husband Muham¬ 
mad Ishaq who had not been ^heard of for 
a long time". The form of this entry, how¬ 
ever, is of no evidential value. Nor indeed 
does the entry prove anything one way or 
the other as to possession. What is signifi¬ 
cant is that an application for alteration of 
the entry was made and allowed. This 
shows that from the date of the entry the 
intention of Musammat Aqida Bibi was to 
hold the property of her husband in lieu of 
her dower. It was not, however, necessary 
for the Courts below nor for this Court to 
base a finding as to her intention on the 
evidence, provided that it is possible to hold 
that tier husband was dead and that she 
continued to be iti possession of his pro¬ 
perty after his death. As to the first fact 
this Court is bound by the concurrent find¬ 
ing of the lower Courts that the husband 
died five years before suit. This finding 
apparently was based on a single witness. 
That is no reason for its not being binding 
on this Court. Now, if the husband was 
dead and the widow remained in possession 
after his death, it will be presumed that 
er possession was in lieu of dower. This 


piesumption is mentioned as a presump- 
non on^ Muhammadan Law on page 120 of 
1 >abjee s Principles of Muhammadan Law, 
bitst ^Edition. In Mulla’s Muhammadan 
Law, bth Edition, page 181 the legal position 
IS stated slightly differently. It is stated that 
the widow has a right of retention "when 
she 13 in possession of the property of her 
deceased husband, having obtained such 
possession lawfully and without force or 
fraud, and her dower or any part of it is 
due and unpaid." Ja this view of the law 
It IS not necessary to prove wdth what inten¬ 
tion she may have retained possession of her 
husband s property. It is only necessary to 
prove that she got possession rightfully 
duiing his life and that at the time of his 
death her dower w-as unpaid. 

1 he argument wdiich has been raised by 

the appellant appears to me largely based on 
the misconception that in this case the 
widow could not have got possession of her 
husband s propert 3 ’ until his death was 
presumed. She was in actual possession 
from the date when the husband went 
abroad on his travels. Her lien on the pro¬ 
perty came into existence as from the date 
when the Courts below have held that he 
died. 

For the above reasons I dismiss the 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. G56 of 1925. 

October 7, 192(5. 

Present.*—Mr. Justice Odgers 

TIRUVENGADATHAIYENGAR— 

Petitioner 

VQTSILS 

L. V. THIRUVRMGADAM lYEMGAR 

—Respondent. 

{yiii of mo), M. 

OO. 4 / {.i)~Discharoe of guardian—Procedure far 
scrutiny of accounts—Pcgnlar suit. 

Where a ^ruardian appointed bv Court under the 
Guirdiatid and Wards Act has been hnallv discharged, 
the Court can. acting under s. 41 (3). direct the 
accounts in liis possession to be delivered, but when 
the measure of the guardian's liabilities is sought to 
be put in issue, the proper course is to apply to the 
Court under s. o5 or s. 3G and then file a regular 
suit against the guardian. Tp. COI, cols. 1^2] 
Batkina Subbarami Reddi v. Gonesim Pattabhu 
rami i'S) and Harikrishna ChtUiarv. Goviniaraiulu 
^aicker (5), followed. 

Ram v. Gobindi (4), dissented from. 
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Petition, under s. 115 of Act V of 1903 
and 8. 107 of the Government of India Act, 
praying the High Court to revise the 
order of the District Court, Madura, in 
I A. No. 653 of 1924, in O. P. No. 180 of 
1912. 

JUDGMENT.— This is an application 
to revise the order of the learned District 
Judge of Madura dismissing a petition 
by a minor who attained majority. Under 
p.' 34 (c) and (d) of the Guardians and 
Wards Act, the petitioner asks for a proper 
scrutiny of the accounts submitted by the 
guardian or ex-guardian. I use this ex¬ 
pression because the order made by the 
previous District Judge was that the 
guardian would be discharged subject to 
his furnishing proper accounts. The 
guardian has since submitted his accounts 
and the District Judge does not say they 
are improper. The learned District Judge 
regards the case in Nabu Bepari v. Sheikh 
Muhammad (1) as direct authority in sup¬ 
port of the objections taken on behalf of 
the guardian that no such order can be 
made under s. 34 when once the ward has 
attained majority. The learned Vakil for 
the petitioner points to Syed Abdul Rahi~ 
man Sahib v. Abdulla Sahib (2) as an 
authority of this Court, as directly con¬ 
trary to Nabu Bepari y. Shikh Muhammad 
(1). But all that the former decides is 
that they) cannot follow the decision of 
the Calcutta High Court as to the effect of 
the termination of the guardianship on 
the powers of the Court under sections 
quoted, that is to say, the provisions of e. 
41 (3) and s. 45 (1) (c). These sections 
relate to failure to deliver property or 
accounts. The law has been exhaustively 
considered quite recently in the case re¬ 
ported in Battina Subbaravii Reddi v. 
Ganesam Puttabhirami Reddi (3) by a 
Bench of this Court. The learned Judges 
recognised in their judgment that where a 
guardian has been finally discharged the 
Court can act under s. 41 (3) and they 
held that it is contrary to the intention of 
the Act that a detailed scrutiny of accounts 
should be held in order to ascertain what 
amount is really due by the guardian. 
The learned Judges held that the Act 
leaves all these questions for decision by 

<i) 5 0. w. N. 207. 

(2) ICM. L. J. 2S6. 

07 Jncl. Cas. .‘>78; 51 M. L J. 240; (1926) M. W. 
N. 095; 21 1. W. 523; A. I. R. 1926 Mad. 977; 50 M. 
OO. 


a suit outside guardianship proceeding.^;. 
True the decision in Sita Ram v. (hjhindl 
(4) is to the contrary effect, namely, that 
under the Act the Court can hold an enquiry 
as to the correctness of the accounts, that 
is to say, that the Court should not accept 
any accounts that may be put before it by 
the guardian. But that authority has been 
expressly dissented from in the judgment 
I have just referred to and that judg¬ 
ment is, of course, binding on me. In a 
somewhat similar case in llankrishna 
Chettiar v. Govindarajulu Naicker (5) where 
the Court ordered a guardian to deposit 
in Court a sum found due from him, it 
was held that the order was one passed 
under s. 43 (1) and not under s. 34 (d) and 
the Court was of opinion that when the 
measure of the guardian’s liability is sought 
to be put in issue the proper course is to 
apply to the Court under s. 35 or s. 36 
and then file a regular suit against the 
guardian. 

I am then asked to reduce the ambit of 
this petition to one for simply ordering 
the guardian to pay into Court the amount 
shown to be due in his account. This 
petition does not ask for that relief. There 
is no limitation in these matters. It, is of 
course, open to the petitioner to put in a 
petition for this purpose hereafter. I do 
not think any good reason has been shown 
why I should reduce the ambit of this 
petition in the present case. The order, 
therefore, of the learned District Judge was 
right and the revision petition must be 
dismissed with costs. 

V. N. V. Petition dismissed. 

(4) 80 Ind. Cas. 592; 46 A. 458; 22 A. L. J. 585' 
A. I. R. 1924 All. 593. 

(5) 98 Ind. Cas. 332; 50 M. L. J. 273; 23 L W 

420; (1926) M. W. N. 359; A. I. R. 1926 Mad. 478 ‘ 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 65 of 1925. 
January 21, 1927. 

Present: —Mr. Justice Boys and 
Mr. Justice Kendall. 

HUB LAL—Plaintiff—Appelunf 


versus 

GILZARI LAL —Defendant—Respondent, 

Civil Procedure Code (Act V of lV(f8), s. U _Kes 

judicata, doctrine of, appUcabiliiy of, to question of 
law—Court tiding prior suit, whether must be corntem 
tent to try subsequent suit , 



HUB LAL 

Tri-ro is aotiiing iu tlie language of s. 11 of the 
Civil i’ni.'cdure Code to limit the operation of tiie 
section to an i^sne of fact. A decision on a question 
of law iiviy, therefore, -ojicrate as res judieatn In 

G0L^ col. 'J.i ' •Li¬ 

lli order that a decision on an issue in a prior suit 
may operat - ns res judicata in a subsequent suit, 
the Court which tried tlie jirior suit must have been 
competent to try the subseipient suit and not merely 
the i>sue in the subsequent suit with regard to 
whicli tiic ]dea of res judicata is advanced. In. COi 
col. ‘J; p. G03, col. l.j 

Second appeal from an order of the Sub¬ 
ordinate Judge, Mainpuri, dated the 14th 
of November, iy24. 

Mr. K. N. Lae/hatc, for the Appellant. 

JUDGMENT. —This is a plaintiff's 
appeal iu a suit for damages on the allega¬ 
tions that the defendant had wrongfully 
cultivated the plaintilTs share, a joint hold¬ 
ing, and that the defendant had further cut 
certain trees and taken certain fruit from 
groves belonging to the plaintiff. We will 
deal first with the question of joint ten¬ 
ancy. The trial Court held that the plaint¬ 
iffs’ joint ownership of the tenancy was res 
judicata, and decreed the plaintiff's claim, 
allotting him Ks. 531-10-0 as damages. 
It is admitted on behalf of both parties 
that there were two previous suits in lyiO 
and 1920, in which the question of owner¬ 
ship had been decided in favour of the 
plaintiff. The lower Appellate Court, how¬ 
ever, held that the matter was not res judi¬ 
cata, because the plaintiff’s title was based 
on his acquisition by sale and foreclosure 
of a certain share in an occupancy holding, 
and that such a title was void under the 
provisions of the Tenancy Act. It further 
held that a wrong decision of a point of 
law could not be the basis of a plea of res 
judicata, and in support of this ])roposition 
it relied on the decision of the Madras 
High Court in Mangalathamal v. Narayana- 
su'aini Aiyar (1), in which it was held that 
“ It has long been settled by authority in 
this Court and cannot, we think, now be 
questioned that the erroneous decision by 
a competent tribunal of a question of law 
directly and substantially in issue between 
the parties to a suit does not prevent a 
Court from deciding the same question 
arising between the same parties in a sub¬ 
sequent suit according to law." 

We are, however, unable to concur in 
this expression of opinion. In our view, 
the words of s. 11 of the Code of Civil Pro¬ 
cedure are clear that "No Court shall try 
any suit in which the matter directly and 

^1; UO il. IGl; 17 M, L; J. 250, 
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substantially in issue has.” There is, 

in our view, nothing in these words to limit 
the matter in issue to an issue of fact. On 
behalf, however, of the respondent a further 
reason has been urged in support of the 
plea that the matter was not res judicata. 
This reason is that while the first suits 
were within the com])etency of the Court 
^vhich tried them, that Court could not have 
tried the present suit by reason of the fact 
that the valuation of the suit was in excess 
of the pecuniary jurisdiction of the Court 
which tried the earlier suits. The facts as 
regards the pecuniary jurisdiction of the 
two Courts are not denied by the appellant. 

e think, therefore, that the respondent’s 
contention must be accepted that the first 
Court was not competent to try the present 
suit. It is not sufficient that the first Court 
should have been competent to try one or 
other of the issues. Section IJ, when split 
into its two parts, is clear, firstly, that 
A'o Coiirt shall try any suit in which the 
matter directly and substantially in issue 
has been directly and substantially in issue 
in a former suit between the same parties, 
or between the parties under whom they or 
any of them claim, litigating under the 
same title, in a Court competent to try such 
subsequent^ suit, and has been heard and 
finally decided by such Court," and second¬ 
ly that "Ao Court shall try any issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties or between the parties under whom 
they or any of them claim, litigating under 
the same title, in a Court competent to try 
the S7tit in ichich such issue has been sub¬ 
sequently raised, heard and finally decided 
by such Court." It is clear, when the 
section is thus split up, that in both cases 
the trial Court must have been competent 
to try the later suit and not merely an issue 
in the later suit. On behalf of the appel¬ 
lant reliance has been placed on Shahzade 
Singh v. Mohammad Mehdi AH Khan (2), as 
supporting the proposition that the pecu¬ 
niary jurisdiction of the trial Court has no 
bearing cn the application of the principle 
of res judicata. We think, however, that 
this contention is unfounded. In that case 
it was urged that the fact that the trial 
Court, a Kevenue Court, had only jurisdic¬ 
tion up to Ks. 100 and the suit in the later 
Civil Court was valued at Es, 250 did not 

3 lad. Ces. 55Ji52 A. 8; 6 A. L, J.OU, 
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prevent the application of the principle of 
7'es judicata; but the ratio decidendi was not 
that the question of the valuation of the 
suit was immaterial, but that the Kevenue 
Court deciding the question of title must 
be deemed to be the Civil Court of lowest 
jurisdiction which would have been com¬ 
petent to try the suit, if the parties had 
been referred to a Civil Court. If it were 
to be deemed such Civil Court, that Civil 
Court would have had power to try the 
later suit. The case, therefore, does not 
support the contention of the appellant. 
On the other hand we have been referred 
by the respondent to Sheikh Hassu v. Ram 
Kumar Singh (3). We think, therefore, 
that though the rejection of the plea of res 
judicata cannot be supported for the reason 
given by the lower Appellate Court, yet for 
the other reason which we have stated the 
question of the plaintiff’s title was not res 
judicata. If the matter then is open to 
decision in the present suit, there can be 
no question but that the plaintiff did not, 
in virtue of the terms of the Tenancy Act, 
acquire a title in the occupancy holding by 
his sale and foreclosure. That being so, 
his claim for a declaration of his share and 
damages must fail. 

We now turn to consider the plaintiff’s 
claim so far as it concerns the groves and 
damages for cutting the trees and taking 
the produce of those groves. The trial 
Court held that in certain suits between 
the parties the land in question had been 
held to be groves. In this case it did not 
hold that the matter was res judicata^ but 
went on to say that there was no reliable 
evidence to the contrary. It further held 
that the prior suits showed that the plaint¬ 
iff owned all of the groves except two of 
them, and finally on ihe evidence held that 
the defendant was in possession and had 
taken the produce ; and it gave the plaint¬ 
iff damages in two amounts of Rs. 141-2-9 
and Rs. y3 D4. Thelower Appellate Court 
did not refer in regard to these matters to 
the prior suits or to the question of res 
judicata ; but in view of our decision above 
as to the application of the principle of 
res judicata to the joint tenancy it is clear 
that the lower Court was right so far in 
its dealing with these issues. It did, in 
fact, reject the plaintiff’s claim on the 
ground that there had been a partition in 
1917. No attack on the finding in this 

, (3) 16 A. 183; A. W. N, (1604) 18; 8 Ind Dec. (n*. s.) 


respect has been made before us in apj)eal 
and it is, therefore, unnecessary for us lo 
further consider tliis question. The lower 
Appellate Court after eonsideriug the parti¬ 
tion and matters bearing tliereon, arrived 
at the conclusion that '* ttie plaintiff-re¬ 
spondent has totally failed to substantiate 
his claim.’, The result is that the appeal 
fails in its entirety, and is dismissed with 
costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal fkom Appellate Decree No. *029 

OF 1924. 

November 2G, 1926. 

Present:—^Iv. Justice Mukerji and 
Mr. Justice Graham. 

ABDUL BARI and otheks-Defendants— 

Appellants 

versus 

Srimati AMIRJAN and otiiebs— 

Plaintiffs—Respondents. 

Fraud-Suit to set aside decree on around of fraud 
when maintainable. ^ ' 

A decree cannot be challenged in a subsequeni suit 
upon the ground that it is \rrong or incorrect or \v is 
obtained by means of perjured evidenee, false docu¬ 
ments or tlie like. here, however, the allegation is 
that the decree was obtained by practising a "ross 
fraud upon the Court, a separate suit to set aside the 
decree is maintainable, [p. G04, col. 1,] 

Appeal against a decree of the District 
Judge, Chittagong, dated the 24th of No¬ 
vember, 1923, affirming that of the Murisif 
Second Cpurt at Satkania, dated the 18th of 
April, 1922. 

Babu Norendra Kumar Das^ for the Ap¬ 
pellants. ’ ^ 

Babu Chandra Sekhar Sen, for the Re¬ 
spondents. 

Babu Biraj MJian Majumdar, for th^ 
Deputy Registrar. 


JUDGMENT. 

Mukerji, J.— The plaintiffs instituted 

the suit out of which this appeal arises for 
setting aside a decree passed in a mortgage 
suit on the ground that it was fraudulently 
obtained, and for other reliefs. ^ 

In ia86, two persons Uzir Ali and 
Khadim Ali executed a mortgage in respect 
of lands of Sch. I to the plaint. In 1692 
Uzir"Ali alone executed a document in 
respect of the lands of Schs. I and 11 to 
the plaint, the exact character of which is 
disputed in the presedt suit. The interest 
of the mortgagee under the document of 
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ISsO ultimately passed on to one Asgar Ali 
-n-ho in 1890 instituted a suit, being Suit 
No. 25 of that year, on the basis of the said 
mortgage, obtained a decree and in execu¬ 
tion thereof purchased the lands of Sch. I 
and then sold them to the predecessors of 
the present defendants. 

The plaintitTs who are the heirs of Uzir 
Ali at hrst instituted Suit No. 030 of 1020, 
practically ignoring the mortgage of 1880 
and praying to redeem the lands of Schs. I 
and II, treating the document of that year 
as a mortgage. Tiie claim was opposed on 
the ground that the defendants were in 
possession under imrehase from Asgar Ali 
who had obtained the decree under the 
mortgage of 1880 as aforesaid. The plaint¬ 
iffs then withdrew that suit with liberty to 
bring a fresh one. Then the present suit 
was hied. 

Shortly stated, the plaintiffs’ case is that 
the mortgage of 1880 had been paid off, 
Suit No. 25 of 1898 was a fraudulent one 
and all proceedings taken therein were 
tainted with fraud and the plaintiffs had no 
knowledge of them and consequently the 
decree and proceedings subsequently held 
were void and inoperative. 

The main defence of the defendants on 
the merits was that Uzir Ali himself had 
appeared in Suit No. 25 of 1898 and had 
filed a written statement pleading that he 
had tendered the money due on the mort¬ 
gage of 1880 but it had not been received 
and that Uzir Ali had thereafter withdrawn 
from the contest, and that there was no 
fraud. The other defences of the defend¬ 
ants were that the suit was barred by limi¬ 
tation and the document of 1892 was a 
kabala and not a mortgage and conse¬ 
quently the plaintiffs had no rights left in 
them.under which they could get any relief 
in the suit. 

The Courts below have concurrently dec¬ 
reed the suit. Some of the defendants have 
then preferred this appeal. 

The appellants’ first ground Id that the 
suit is not maintainable and that at any 
rate the findings of the lower Appellate 
Court are not sufficient to sustain the 
decree. The suit, it must be remembered, 
is not founded upon a mere allegation that 
the decree was wronger incorrect or obtain¬ 
ed by perjured evidence but upon allega¬ 
tions which, if true, would amount to a 
gross fraud practised in relation to the 
proceedings in Court. It is well settled 
jihat upon such allegations a decree maj^ 


always be challenged. As regards the 
question of sufficiency of the findings the 
one that is enough to vitiate the decree is 
that Uzir Ali never appeared in the suit, 
but a written statement purporting to have 
been his, had been fraudulently filed in the 
suit. Tnis finding has been recorded in so 
many words in the judgment of the learned 
Munsif. That the Judge lias affirmed this 
finding is clear from his observation that 
“it is difficult to believe that Uzir Ali 
having fabricated a false receipt would 
allow the suit to be decreed in this fashion 
and it is more clearly apparent from his 
finding on the question of plaintiffs’ know¬ 
ledge of the proceedings which he says 
dates from 1920, namely, from the time 
when the written statement in Suit No. 636 
of 1920 came to the plaintiffs’ knowledge. 
This ground, therefore, has no substance. 

The question of limitation, which has 
been next argued on behalf of the appel¬ 
lants, cannot arise if the finding on the 
question of plaintiffs’ knowledge which is a 
finding of fact is right. 

Lastly, the appellants contended that the 
document of 1892 was a kabala and not a 
mortgage. The learned Judge in view of 
the paucity of the materials on the record 
has left the question open, and the learned 
Vakil for the appellants was eventually 
convinced about the propriety of this course 
adopted by the learned Judge. 

The appeal fails and is accordingly dis¬ 
missed with costs. 

Graham, J, —I agree. If it were the 
case that the former decree, which it is 
sought to set aside, had been obtained by 
fraud in the ordinary sense of the word, 
e.^., by means of perjured evidence, false 
documents, or the like, so as to mislead the 
Court and obtain an erroneous decision, I 
should not in that case be prepared to hold 
that the matter could be re-opened, and 
the decree set aside. There is, however, 
something more than that. There are, as 
my learned brother has pointed out. con¬ 
current findings in both the Courts below 
that the decree in the former suit (No. 25 
of 189Sj was obtained by practising a gross 
fraud upon the Court, and, that being so, 
it is well established by authority that the 
decree is liable to be set aside. 

z. K. Appeal dismissed. 
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ALLAHABAD HIGH COURT, 

Second Civil Apflal No. 1075 of iy24. 

January 21, 1927. 

Present: —Mr. Justice Lindsay. 
Musaimnat AISHA BEUAM—PL4l^TIl-F 

—Appell.ant 
vey'sus 

DAULAT SINGH—Defendant 
— Rbspondenf. 

Custom—ExistCJicc of cuslom—Question of law — 
Second appeal—Civil Procedure Code (.-Ic? V* of 190S), 
s. /W—Abadi— Tenant's ri<jhts~Alienatiun of house 
site, validili/ of. 

Tlie question Avhether ii custom exists or not, is a 
question of law for purpos‘d of second appeal wliere 
the lower Appellate Court has acted upon illegal evi¬ 
dence or on evidence legally insulhcieut to establish 
the alleged custom, [p. 005. col. 2 . 

Ram Uilas v. Lai Bahadur (1), followed.' 

Where an agriculturist is allowed to build a house 
for his occupation in the abadi he obtains, in tlie 
absence of a special contract to the contrary, merely 
a right to use that house for himself and his family 
so long as he maintains the house «nd so long as he 
does not abandon tlie house liy leaving the village, 
and in the absence of a special grant by the zemindar, 
the tenant has no interest which he can sell by 
private sale or by sale in execution except such in¬ 
terest as he has in the timber, roofing and wood¬ 
work of the house, [p. GOG, col. 2.] 

Sri Girdhuriji Maharaj v. Cliote Lai (3;, followed. 
A tenant in the village of I’ali Muqimpur is not 
entitled by custom to transfer the right of occupancy 
of the site in the abadi on which he has built a house. 

•Li6id.] 

Second appeal from the decree of the Dis¬ 
trict Judge, Aligarh, dated the 17th of 
April, 1924. 

Messrs. A. M. Khwaja and Mukhtar 
Ahmad, for the Appellant. 

Mr. P. L. Bauerji, for the Respondent. 

JUDGMENT.— The suit in this case 
was a suit for ejectment. The plaintiff 
claimed, as the zemindar of a village called 
Pali Muqimpur, to eject the second de¬ 
fendant who claimed to be rightly in pos¬ 
session of the site of a house situated in 
the village. The plot on which the house 
stands is described as No. 84. The case of 
the plaintiff was that this defendant, 
Daulat Singh, had no right whatever to 
occupy this plot against her will. Admit¬ 
tedly this plot was once in the occupation 
of an agricultural tenant named Chhidda 
Khatik. The story of the plaintiff was that 
Chhidda abandoned the village without 
paying his rent. She stated that for this 
reason the site of the house had escheated 
to her as eemindar. It was alleged that on 
the 28ih of January, 1921, Chhidda had 
sold the materials of his house under a 
registered sale-deed for Rs. 100 to the first 
defepdant Nand Ram Khatik who was his 


relation. After this Nand Ram i.s said I' 
have sold this lion.se to the Rpcond defen<l' 
ant Daulat Singh. 'The suit was ('ontesieii 
by Daulat Singh on vaiions gronnds and 
amongst other pleas taken was a plea of 
custom which is deocribed as follows in 
para. 7 of the written statement; 

“It is a custom in the village *that every 
inhabitant of it has been mortgaging ar d 
selling hishonse and they have been sold 


by auction. The plaintiff 
decessor-in-title never look 
to it “ 


or his pre- 
any objection 


'J’he Court of first instance decreed the 
claim. The lower Appellate Court has re¬ 
versed the decree of the first Court being 
of opinion that there was a custom enabl¬ 
ing a tenant to transfer his right to the 
occupation of the site of his house. 

One of the grounds which is taken in 
appeal is that the finding of the Court 
below regarding the existence of the custom 
is not supported by any legally sufficient 
evidence. It may be observed here that 
this is recognized as a good ground in second 
appeal, and in this connection I need only 
refer to the Full Bench decision of thin 
Court reported as liamBilasv. Lai Bahadur 
(Ij. At page 3lo* of tlie report Stanley, 
C. J-, stated that he agreed in the view 
expressed ill the case of Ilashim Ali v. Abdul 
Rahman [2) that where a question arises 
as to the existence or non-existence of a 
particular custom where the lower Appel¬ 
late Court has acted upon illegal evidence 
or on evidence which was legally insufficient 
to establish an alleged custom the question 
is one of law. 


I have decided, therefore, to examine 
the evidence which was before the Court 
below in support of this alleged custom. 
'] he burden of proof was on the defendant. 
A copy of the wajib-uLarz, art. 25. was 
produced by the plaintiff. In this it is 
stated that in this village the tenants’ 
houses have all been built by the tenants 
themselves with their own materials and 
their own labour and so the tenants are the 
owners of the materials It is further stated 
that tenants are entitled to occupy the 
houses so built so long as they remain 
fettled in the village and after their death 
Iheii children have the right to occupy It 
is also stated that if a tenant abandons lie 


(1) 30 A. 311; A. W. N. (1208) 112; 5 A. L. J. 45G- 
4 M. L. T. 1G9. 

(2) 28 A. 098; A. W. N. (12CG) 187; 3 A. L. J. -107 

♦page ot iO A.~[Jid. ' 
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villasre or dies without heirs the house 
becomes the property of the zemindar. 
There is nothiug here by which auy right 
to transfer the site of a house or to transfer 
the right to occupy it is recognized. The 
defendant produced three documents of sale 
for the purpose of showing that sales had 
taken place purporting tobe sales of houses 
with their sites, or with the right to 
occupy the sites. One of these is of the 
year 1898, another of the year 1919 and the 
third of the year l\}22. Two other docu¬ 
ments apparently were put in but 
were not proved. The oral evidence on 
behalf of the defendants was as follows: — 
There was the statement of a man, Dal 
Chand, who said he had bought a portion 
of a house in the month of June, 191 h, from 
one Crobinda Dhobi. Dal Chand said he 
subseipiently sold this house. He stated 
in his examination-in-chief that purchasers 
of houses have a right to occupy. In cross- 
examination Dal Chand said that he could 
not state whether he bought the materials 
only of this house or the land as well. 
Daulat Singh, the defendant, deposed to a 
custom of selling houses without the leave 
of the zemindar. He said that he had heard 
of lots of sales. He admitted that it was 
not stated in the sale-deed which was 
executed in his favour, whether there was 
a sale only of the materials or of the land 
also. Several witnesses who were produced 
on behalf of the plaintiff were cross- 
examined, and some attempt has been made 
to extract from their cross-examination 
support for the case of the custom set up 
by the defendant. For example, the Pat- 
Lvari was examined and made an admission 
in cross-examination that houses were 
auctioned and that sales and mortgages 
were made without any nazrana being 
given to the zemindar. Ho mentioned 
one specific instance in which a house had 
been sold by auction without any nazrana 
being paid. Then one Umrao, the agent 
or attorney of the plaintiff was examined. 
He stated that cultivators mortgage and 
sell their houses and have always done so. 
He said also that houses were sold by 
auction but he was unable to say whether, 
when such sales took place, the^ sites were 
also sold or only the materials of the 
houses. 

I am satisfied that there is no sufficient 
evidence on the record to prove the custom 
set up by the defendant. 

The general law on this question of the 
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lights of tenants with respect to their 
houses was laid down in the case reported 
as Sr I Girdhariji Maharaj v. CJihote Lai (3). 
There it was held that where an agri¬ 
culturist is allowed to build a house for 
his occupation in the a6a(ii he obtains, in 
the absence of a special contract to the 
contrary, merely a right to use that house 
for himself and his family so long as he 
maintains the house and so long as he 
does not abandon the house by leaving 
the village. It was further held that in 
the absence of a special grant by the 
zemindar the tenant has no interest which 
he can sell by private sale or by sale in exe¬ 
cution except such interest as he has in the 
timber, roofing and wood-work of the 
house. 

In that case it was also stated that if the 
defendant had set up a local custom by 
which an occupier could sell his right to 
occupy, the Judges would have been pre¬ 
pared to hold that such special custom was 
bad. This, however, in the circumstances 
wdiS an. obiter dictum, and there is at least 
one case in which a right to transfer the 
right of occupancy has been recognized [see 
the ruling in Tajammul Husain v. Banwari 
LaL (4).] But there, it will be observed, 
there were no less than 126 instances cited 
ranging over a period of sixty years. 

In the present case the evidence is of 
the flimsiest possible description, and, in 
my opinion, the lower Appellate Court was 
wrong in holding that a tenant in this 
village of Pali is entitled to transfer the 
right of occupancy of the site on which 
a house has been built. It is quite true 
that there is evidence to show that Pali is 
a very large village. The Patwari stated 
that at the last census it contained 1,800 
inhabitants, and there is also evidence to 
show that there are a number of shops in 
the village. Nevertheless it does not 
appear to me that Pali has ceased to be 
an agricultural village; and in the present 
case the man, Chhidda, who transferred the 
house in the first instance was, undoubtedly, 
an agricultural tenant. 

The appeal is allowed, the decree of the 
Court below is reversed and the decree of 
the Court of first instance is restored. The 
plaintiff-appellant is entitled to her costs 
both in the lower Appellate Court and in 

(3j 20 A. 248; A. W. N. (1898) 27; 9 Ind. Dec. 

(K. s.) 520. 

(4) 88 Ind. Cas. 752: 23 A. L. J. 932; L. R. 6 A. 

179 Kev.; 4. I. R. 1926 All, 47; 48 A. 77. 
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this Court. The costs in this Court will 
include fees on the higher scale. 

A- A. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2316 

OF 1924. 

November 18, 1926. 

Present :—Ur. Justice Cammiade. 
HACHANUDDI— Defendant No. 1— 

Appellant 

versus 

ASIMADDI and otueks—Plaintiffs— 

Respondents. 

Limitation Act (IX ofWOS) Sch. I, Art. lJ,J,—Land~ 

lord and tenant —iSiai for reiit—Denial of 7*elation- 
ship of landlord and tenant—Adverse possession — 
Ljectment suit — Limitation, commencement of. 

Plaintiff instituted a suit for rent against the de- 
fenclant and tlie defendant in his written statement 
denied the relationship of landlord and tenant. The 
defence was given effect to by the trial Court and 
the suit was dismissed and an appeal against the 
dismissal was unsuccessful. More than twelve years 
after the date of the written statement filed by the 
defendant in the suit but witl)in twelve years after 
the dismissal of tlie appeal the plaintiff instituted 
a suit to eject the defendant from the liolding of 
which he had continued in possession tliroughout: 

Held, that the defendant’s possession became ad¬ 
verse to the plaintiff from the date of the filing of 
the written statement in the previous suit and that, 
therefore, the plaintiff's suit was barred by time. 

Appeal against the decree of the Sub¬ 
ordinate Judge, First Court, Bakarganj, 
dated the 26th May, 19l4, reversing that of 
theMunsif, Seventh Court at Barisal, dated 
the 8th September, 1923. 

Babus Suresh Chandra Talukdar and 
Mohendra Kumar G/iose, for the Appellant. 

Babu Probodh Chandra Kar, for the Re¬ 
spondents. 

JUDGMENT* —This is an appeal by 
the defendant against a decree declaring 
the title of the plaintiffs to certain lands 
and ordering recovery of possession. The 
suit was instituted on the 26th February, 
1923. The defendant's case is that ths land 
had never belonged to the plaintiffs and he 
has pleaded further that if the lands had 
ever belonged to the plaintiffs, the plaintiffs’ 
title was extinguished by Iftpse of time. It 
would appear that two of the plaintiffs, as 
representing the entire body of the land¬ 
lords, instituted a suit for rent in the year 
).910 against this defendant. The written 


statement filed by the defendant is not on 
the record; but from the judgment of ti.'e 
Court of first instance, which is dated the 
29th of September, 1910, it would ap| ear 
that the defendant denied the relationship 
of landlord and tenant, and that that de¬ 
fence was given effect to by the Court. 
More than twelve years elapsed" between 
the 29th of September, 1910, and the 26th of 
September, 1923, when the suit was filed. It 
is not disputed that the defendant has been 
in possession throughout this period. The 
learned Subordinate Judge who decided, 
the appeal held that limitation had run. 
against the plaintiffs not from the date on 
which the defendant filed the wiitten 
statement but from the dateof the order in 
appeal in the rent suit, which order is 
dated the 4th of March, 1911. This finding is 
incorrect. The real date from which 
limitation ran is the date on wliich open 
assertion of hostile title was made by the 
defendant in his written statement. Ihat 
date is not known but it necessarily was 
earlier than the 29th of September, 191U, 
when the judgment of the Munsif was 
delivered. As more than twelve yeais 
have elar sed since tlie defendant asserted a 
htslile title to the land and began possess¬ 
ing tlie land adversely to the plaintiffs, the 
defeiK'anr, if he had no title before, 1 
acquired one hy prescription. 

4'lieappfal is accordingly allowed, the 
decree of the Subordinate Judge is set 
aside and the decree of the Munsif is re¬ 
stored with costs in all Courts. 

z. K. Appeal allowed. 


MADRAS HIGH COURT* 

Appeal Suit No. 128 of 1926. 
November 9, 1926. 

Present: —Mr. Justice Odgers and 
Mr. Justice Jackson. 

KOZHIKKOT PUTHIA KOVILAGATH 
MANAVEDAN ANUJAN 
RaJA Avl. and otheps—Plaintiffs 
Nc’S. 1 to 3 AND Dependant No, 13— 

Appellants 
vr 7^su s 

KOZHIKKOT PUTHIA KOVILAGAlfl 
KIAYATPIIN SREEDRVI alias 
VALIA THAMBURATHI Avl. and othei.s 
—Defendants—Respondents 

Malabar haw—Karnavan, powers and obligations of 
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—5ui: Tor removal or karnavan and ror accounts — 
• * * 

Relit‘'"r 7v7»oi ul hicomiiid impossible— Accounts, 
w^uthrr --ii; be i>rd>>r'd. 

The karnavan of a Malabar Mru’aci is tlie manager 

of th'=» f imilv estate. He mav administer that estate 

• * 

tor tlie benelit -T the family according to his own dis¬ 
cretion. and is not bound to render any account or 
pay to the laorail any surplus he may have in his 
hands provided he does not devote it to other than 
tarwad I'lirpos-^s. Hut if it be proved against the 
kavnaran of a Malabar tarwad that he has abused 
his discr>‘ti.in and fraudulently misappropriated the 
family estate, he must account for that transaction, 
(hi prr>:)f of fraiid'ilent alienation or misappropriation 
by tlie/: iraarua tlic junior members suing on behalf 
of tho I'lrivad will be entitled to recover from the 
/:d)-/ni ua jiersonally the amount of which the fancad 
his liecu «lefrau'led. [p. t’O!), col 2; p 610, col. 1.] 

If it be jtroved generally that he is a bad manager, 
he will be liable to removal, unless he gives a good 
account of Ids managem'.^iit. Hut he cannot he com- 
j)-lied actually to render accounts by a threat of re¬ 
moval or for any other reason [p. 010, col. 1] 

Although a karnavan may be made liable to account 
for eaeh jiroved <lefalcation in a separate suit framed 
for the purj'ose, yet the prayer for a general render¬ 
ing of the a<-counts in a suit for his removal and 
accounts cannot bo grant'vi where the prayer for his 
removal becomes impossible, [p. GIO, cols. 1 A: 2.] 

Appeal against the decree of the Court 
oE the Additional Subordinate Judge, 
Calicut, in O. S. No. lb of 1^25 (0 S. 
No. oO of 1924, Sub Court, Calicut). 

Mr. C. V. Ananthakrishna Iyer, for the 
Appellants. 

Mr. T. R. Ramachandra Iyer, for the 
Respondents. 

JUDGMENT. —The parties to this suit 
are members of the family of the Zamorin 
of Calicut, but for the purposes of this 
appeal it is unnecessary to detail the com¬ 
plicated rules of succession prevailing in 
that family. In essence the suit is simple, 
aud the learned Vakils on either side have 
proceeded (and, in our opinion, rightly pro¬ 
ceeded) on the assumption that it is a suit 
for the removal of the karnavan of an 
ordinary Malabar tarwad, coupled with the 
prayer that he be ordered to furnish 
general accounts for the period of his 
office. In this family, the karnavan hap¬ 
pens to be a woman, the 1st defendant. The 
2nd defendant is her son, alleged to have 
acted as her manager and to have imposed 
his will upon her to the detriment of the 
tarwad in general. Defendants Nos. 3 and 
4 are the remaining members of the par¬ 
ticular branch descended by way of the 
motherhood of the Ist defendant (the 
tavazhr in Malayalee pliraseology). It is 
alleged in the plaint that by the various 


acts of malfeasance set forth at great 
lengtli therein para. 12-A to D) 1st and 
'^nd defendants in collusion have mis¬ 
appropriated funds belonging to the family 
in general and have devoted them to the 
Ist defendant’s particular branch. The 
plaintiffs are three junior members of the 
family, and they have brought all th.. other 
members into the suit by impleading them 
as defendants. 

In the course of the suit, the 1st defend¬ 
ant ceased to be karnavan because by the 
family rule of succession she moved to a 
higher sphere. Therefore, there was no 
longer any question of removing her (prayer 
A in the plaint), and it only remained to 
consider how far prayers B and C were 
sustainable; directing defendants Nos. 1 
and 2 to render all accounis of receipts 
and expenses of the family from 22nd 
September, 1915, and to pay whatever sums 
might be found due to the family in general 
from the personal property of defend¬ 
ants Nos. 1 and 2 and out of tazavhi pro¬ 
perty of defendants Nos. 1 to 4 

The learned Subordinate Judge has held 
on the authority of Kenath Puthen Vittil 
Tavazhi Narayanan (1) that the karna¬ 
van is not liable to pay to the tarwad any 
surplus income, and on the authority of 
Karunakara Menon v. Kutti Krishna Menon 
(2) that an anandravan cannot ordinarily 
sue a karnavan to render accounts of his 
management. The right of such junior 
members is confined to suing for mainte¬ 
nance, to suing for cancellation of any trans¬ 
action entered into by the karnavan to the 
detriment of the family, and to suing for 
his removal. “As incidental to the relief of 
removal from management and only in that 
way, it is competent to anandravans to 
call upon the karnavan to render accounts. 
But that is allowed not with a view that 
the anandravans may recover from the 
karnavan the amount found due, such a 
remedy being directly opposed to the in¬ 
herent status of the karyiavan, and is un¬ 
heard of, but simply in order that the 
extent of the loss suffered by the tarwad 
at the hands of the karnavan may be as¬ 
certained with a view to his removal. But 
when there is no question of his removal 
there is clearly no liability on him to 
render accounts. To hold otherwise would 


(1) 28 M. 182; 14 M. L. J. 415. ^ 

(2) 38 lod. Cas. 666; 5 L. W. 511; (191/) M. W. 
342. 
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be to reduce the karnavan to the position 
of a trustee which he certainly is not. 
The Sub-Judge lias furtiier found that 
according to the plaint the 2ad defendant 
stood only in the position of an agent of 
1st defendant, and was accountable to Ist 
defendant alone. Accordingly he dismissed 
the suit. 

It hrs been contended on behalf of appel¬ 
lants that the karnavan of a Malabar 
tarwad cannot use its funds for purposes 
other than tarwad purposes, and assuming 
thM the other members of the tarwad can 
prove misappropriation, the karnavan is 
bound to render an account. If general 
misappropriation is proved the karnavan 
must render a general account. In any 
case those who have benetited by such 
misappropriation such as defendants Nos. 2, 
3 and 4 would be bound to account, and 
any special acts of mismanagement by 2nd 
defendant would give a cause of action in 
this suit. 

The first ground in appellants’ argument 
is clearly sustainable. The learned Sub¬ 
ordinate Judge may be correctly stating 
the traditional law of his community, but 
at this date judicial rulings negative the 
extreme position that a karnavan cannot be 
held accountable for alienations made by 
him in fraud of his tarwad. 

Large as the powers of the karnavan 
appear to be, those powers are essentially 
powers of management: Raman Menon v. 
Raman Menon {3). The karnavan has not 
any larger right of ownership than any 
junior member: Govindan Nair v. Nara* 
yanan Nair (4). The members other than 
the karnavan have the right to prevent the 
karnavan from wasting or improperly alie¬ 
nating the family property: Vasudevan v. 
Sankai'an (5). The karnavan has no higher 
claim in the enjoyment of the income than 
any other member of the family. He has 
the right to expend as he pleases for the 
common benefit of all: Narayani v. Go- 
binda (6). Hie office is fiduciary : Ponam- 
inlath Paraprovan Kunhamod Hajee v, 
Ponamhilath Paraprovan Kuttiath Hajee (7), 

In these circumstances it would seem 
proper that the karnavan should make good 

(S) 24 M. 73 at p. 80; 4 G. W. N. 810; 10 M. L. J. 
245; 7 Sar.P. 0. J. 765; 27 I A. 231 (P. 0.;. 

(4) 17 Ind. Cas. 473; 23 M. L. J. 705 at p. 709; 12 

585; (1913) M. W. N. 79. 

(5) 20 M. 129; 7 M. L. J. 102; 7 Ind. Dec. ^n. s.'. 
00 . 

(6) 7 M. 352; 2 Ind. Dec. (.v. s.) 829. 

( (7) 3 M. m At p. 176; 1 Ind, Dec. (K. &.) 675. 
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from his personal estate any of his defaiea- 
lions from the family property ; but there 
happens to be no case directly in point. 
However, the observations of Wallis, C'. J-, 
ill Venkanna v. Narasimham (d) seem to 
apply although there the defalcation was 
by a widow with a limited life-estate. "As 
to the widow’s own accountability for wast¬ 
ing the moveable corpus of the estate, the 
authorities are meagre because the remedy 
against her would rarely be elective, but 
on principle 1 see no sufficient reason for 
refusing to hold her accountable for waste 
in the sense of making her re place the 
moveable corpus which she has made away 

with.” ^ -r. 1 £ 

In Raya v. Gopal Malian (9) a Bench of 
this Court ruled that if the manager of a 
joint Hindu family were proved guilty of 
negligauce or misconduct he would be held 
personally liable for any loss caused to the 
family thereby and in Govindan A'an* v. 
i^arayanan Kair (1) the substantive right 
of the karaavin in the tarwad property is 
held to ba of exactly the same character as 
that of the managing member of a Mitak- 
shara family. Tnerefore, oa proof of 
fraudulent alienation or misappropiiation 
by the/car/iaran the junior members of a 
tarwad, suing on its behalf will be entitled 
to recover from the karnavan personally 
the amount of which their tarwad has been 

defrauded. , 

It is obvious that in a suit of tins charac¬ 
ter if the junior members have succeeded in 
establishing a case that calls for rebutter, 
the karnavan thus put upon his defence 
must reader some account of the impugned 
transaction, else he will fail in the suit. 
Such a case is contemplated iu Varanakot 
Narayanan Namburi v. Varanakot Naraya^ 
nan Hamburi (10) where it is observed: 
“lie is not accountable to any member of 
the tarwad in respect of the income of it, 
nor can a suit be maintained for an account 
of the tarwad property in the abseuce of 
fraud on his part.” And again in Karuna- 
kara Menon v. Kutti Krishna Menon (2); 
“if the plaintiff could show that the fcar- 
navan and senior anandravav. were collud¬ 
ing to defraud the tarwad, it might be 
open to him to file a suit for the removal 
of the karnavan and to ask for appropriate 

r; f8) C6 Ind. Cas. 10; 44 M. 934 at p. 988; 14 L. W* 
193 (1921) M. W. N. 590; 4i M. L. J. 279 

(9) 11 Ind. Cas. 606. 

(10) 2 M. 326; 5 Ind. Jur. 243; 1 Ind. Dec. (N. s.J 
49 b. 
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relief on behalf of the taucad, including 
the rendering of an account." This pre¬ 
sumably means that if any specific fraud 
is proved against the karnavan in regard 
to some specific item of property he must 
account for his dealing with that item, and 
if a general case of mismanagement is 
made out against the karnavaji, he may be 
liable to removal, unless he can render a 
satisfactory general account of his manage¬ 
ment. It does not mean, as now contended 
on behalf of appellants, that whenever 
junior members sue to remove their kar- 
nava7}, they can, by virtue of asking for 
that relief, always demand, as of right that 
the karnavan shall render general accounts. 
If this were so, the well-known principle 
recognised in this very ruling Karunakara 
Menon v. Kutti Krishna Meiion ('2} tliatan 
anarrdraran cannot sue a karnavan for an 
account of his management would become 
a dead letter. For then any anaiidravan 
could sue his karnaion for rendering of 
accounts by merely tacking on a subsidiary 
prayer for the karnavan's removal from 
office. 

The matter may be summed as follows:— 
The karnavan is the manager of the family 
estate. He may administer that estate for 
the benefit of the family according to his 
own discretion. He is not bound to render 
any account or to pay to the tarwad any 
surplus he may have in his hands, Kcnath 
Puthen Vitiil Tavazhi v. Narayanan Cl) 
which, of course, does not mean that he 
may devote the surplus to other than tarwad 
purposes, but only that he need not dis¬ 
tribute it among the individual members, 
if in his discretion he preferred to accumu¬ 
late or invest it for the benefit of the 
family as a whole. If it be proved against 
him that he has abused this discretion and 
fraudulently misappropriated the family 
estate, he must account for that transaction. 
If it be proved generally that he is a bad 
manager, he will be liable to removal, unless 
he gives a good account of his management. 
But he cannot be compelled actually to 
render accounts by a threat of removal or 
for any other reason. 

Therefore, when they pray for a decree 
directing defendant No. 1 to render all 
accounts of receipts and expenses from 
22ad September, 1915, plaintiffs have no 
cause of action. They are entitled to sue 
for a decree removing 1st defendant from 
management, and to contend, if 1st defend¬ 
ant gives no account by way of rebutter of 
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their proved allegations, that such a decree 
should be granted and 1st defendant 
should be removed. But, if, as in this case, 
the removal is already an accomplished 
fact such a contention would be idle. And 
plaintiffs might have brought their suit in 
different form praying that each proved 
defalcation might be set aside and 1st 
defendant held liable in damages. In its 
present form, and in the present circum¬ 
stances, the suit discloses no cause of action 
as against 1st defendant, and was rightly 
dismissed. 

In so far as 2nd defendant acted as the 
agent of 1st defendant, a suit which would 
not lie against his principal would not lie 
against him. And in so far as 2nd defend¬ 
ant acted as a mere trespasser there could 
be no question of calling upon him for 
general accounts. In a properly framed 
suit it would be open to the karnavan as 
representingrthe tarwad to sue the 2nd de¬ 
fendant as liable for any proved act of mal¬ 
feasance or misappropriation. In the same 
way defendants Nos. 3 and 4 or their 
tavazhi might be held liable in a suit for 
setting aside specific transactions, but not 
in a suit for general accounts, a matter in 
which:they have no responsibility. 

For the above reasons, we consider that 
the suit was rightly dismissed, and the 
appeal also must be dismissed with, costs 
(one set). 

N. v. Appeal dismissed. 

A. N. A. 
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OF 1925. 
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Present: —Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

KALYAN— Defendant—Appellant 

versus 

Musammat DESRANl— Plaintiff 

—Respondent. 

Pre-emption—Hindu widow — Alienation—Transfer 
by reversioner for costs of litigation, whether pre¬ 
emptible — 'Sale', meaning of—Transfer of Property 
Act {IV of 1S82), s. 5h. 

A transfer by a reversioner of properties in the 
possession of alienees of a Hindu widow, in considera¬ 
tion of the vendee undertaking to find funds for 
conducting a litigation against the alienees and re¬ 
covering possession of the properties, is not pre¬ 
emptible. [p. 613. cols. 1 & 2.1 

Per J.—Such a transfer is not a sale but 

a transfer of a share of the chance of success in a 
suit to be subsequently brought, [p. 612, col. 2.] 

Per Sulaiman, J. — A transfer of property 
which has become vested in a reversioner oa the 
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death of a Hindu widow passes the proprietary title 
in it even though a suit may have lobe institute*! 
to recover actual possession. The vesting of such 
title is not postponed till the ])issing of a decree 
on which delivery of possession would be dependent. 
On the other hand, there may be cases where the 
cash price paid or promised is not the sole considera¬ 
tion for the transfer but in addition tliereto there 
is an undertaking by the vemlee to tight out a liti¬ 
gation and to incur all its costs as well as to run 
the risk of losing his money. In such cases that 
part of the consideration which is other tlian the 
cash price is not capable of exact valuation. A ()re- 
emptor cannot be given a decree for pre-emptioji of 
the property sold in such a way. Tp. G13, cols. 1 e'i 2.] 

SecoDd appeals from the decrees of the 
District Judge, Jhansi, dated the 7th April 
1925. 

Mr. Mukhtar A/nniJ, for the Appellant. 

Dr. N, C. Vaish, for the Respondent. 

JUDGMENT. 

Lindsay, J. —These appeals arise out 
of two suits for pre-emption, the plaintiff 
in each case being Musammat Desrani, 
and the defendants being Kalyan and 
Paras Ram. 

In order to understand the situation of 
the parties at the time these suits were 
brought, it is necessary to set out the fol¬ 
lowing facts’ 

The second defendant to these suits, 
Paras Ram, had two cousins named res¬ 
pectively Parmanand and Pahalwan. When 
Parmanad and Pahalwan died they were 
succeeded by their respective widows and 
it is made to appear that these widows 
during their lifetime alienated the pro¬ 
perty of their husbands by sale in favour of 
certain third parties. 

When Parmanand and Pahalwan died, 
Paras Ram, the second defendant here, 
was the nearest reversioner. 

He was anxious to recover possession of 
the properties which had been alienated 
as above stated by the widows of Par- 
manand but he had not the funds necessary 
to institute the suits which had to be 
brought in order to enable him to recover 
possession. 

In these circumstances on the 13th of 
September, 1923, he executed two sale- 
deeds in favour of the defendant, Kalyan. 
By one of these deeds he purported to 
transfer by sale a portion of the zemindari 
^are which had belonged to his cousin 
Pahalwan. By the other document in a 
similar way he purported to transfer a 
portion of the zemindari property which 
bad belonged to Parmanand. 
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The documents were of a similar de¬ 
scription and we need only refer to the 
document which dealt with a portion of 
the share waicii hdti belonged to Pahalwan. 
In this sale-deed Paras Ram sets out the 
facts and refers to the transfer which had 
been made by Pahahvan’s widow Musavi- 
mat Rani Hahn. He recited that it was 
necessary for him to bring a suit to re¬ 
cover Pdhalwan's property from the alienees 
of the widow and he declared that he had 
no funds for that purpose. He goes on 
to say that Kalyan had agreed to find him 
the money for this litigation and in con¬ 
sideration of Kalyan’s undertaking to 
supply him with funds he purported to 
transfer to Kalyan a portion of the property 
which had once belonged to Pahalwan. 
In this document Paras Rim states tha" 
he has sold absolutely the property specifi¬ 
ed in the deed for the costs of the suit 
which were estimated to amount to about 
Rs. 1,000. It was stated in the depd that 
Kalyan undertook to join Paras Ram in 
the suit which was to be brought to re¬ 
cover Pahalwan’s property; and then the 
deed goes on to say that “when a decree 
for possession has been passed Kalyan will 
get possession of the shares sold to him 
through the Court”. A further provision 
of the deed in question was that Kalyan 
was to pay the consideration in the fol¬ 
lowing manner, namely, he was to supply 
all costs which might be incurred up to 
the High Court in appeal. If these costs 
were to exceed the sum of Rs. 1,000 
Kalyan was not to be in a position to 
recover any excess from the vendor Paras 
Ram. Then the document sets out that 
in case a decree for possession is passed 
Kalyan will take possession of the pro¬ 
perty being sold to him and will get 
mutation made in his favour and will re¬ 
main in possession as owner. The document 
wound up with the usual declaration to 
the effect that Paras Ram had executed 
this document as a deed of absolute sale. 

Following on this deed a suit was filed 
on the 17th of September, 1923, in which 
Paras Ram and Kalyan were arrayed as 
plaintiffs. The defendants were the per¬ 
sons to whom Pahal wan’s widow, Musam¬ 
mat Rani Bahu, had alienated the pro¬ 
perty of Pahalwan. On the 17tb of April, 
1924, the suit was compromised. Under 
the compromise the defendants retained 
a portion of the property in dispute and 

consented to a decree for the balance iz4 
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favour of the two plaintiffs. The decree 
provided that out of the property allotted 
to the plaintiffs Kalyan was to get a y-lGths 
share, while Paras Ram was to get a 7-16th3 
share. 

Following on this we have the present 
suit for pre-emption which was filed on 
the Oth of September, 1924. The plaint¬ 
iff, 2Iusammat Desrani, having set out the 
facts as I have stated them above, claimed 
that she was entitled to pre-emption of this 
property on payment of a sum of Rs. 200. 
In the plaint it was represented that the 
costs which Kalyan had disbursed in con¬ 
nection with the suit for possession could 
not have amounted to more than that sum. 

The facts in the second suit, namely, the 
suit out of which Second Appeal No. 119S 
arises, were similar, and the Court below 
tried both cases together. The result in 
the Court of first instance was that the 
plaintiff got a decree for pre-emption in 
each case. The Munsif was of opinion 
that Kalyan had spent Rs. 963 in conduct¬ 
ing the litigation which was necessary for 
the recovery of the property from the 
alienees of the widows. He split this sum 
into two and gave the plaintiff a decree 
in each case for pre-emption on payment 
of Rs. 4S1-8. Both the.-e decrees have been 
affirmed in appeal by the District Judge 
of Jhansi and now we have these second 
appeals in which the point raised is that 
the plaintiff had no right of pre-emption 
in either case inasmuch as the sales which 
were effected by the documents of the 
13th September, 1923, were merely transfers 
of a right which had to be established by 
litigation. 

We have heard a great deal of argument 
in the case and a number of cases have 
been cited before us, all of them cases 
from Oudh. One decision of the Privy 
Council has also been cited before us, 
namely, the case of Abdul Wahid Khan v. 
Shaluicha Bibi (1). 

After due consideration we have both 
come to the conclusion that the plaintiff 
was not entitled to pre-emption in these 
cases. We have not come to this conclu¬ 
sion on precisely identical grounds and, 
therefore, separate judgments are being 
delivered. 

These cases are governed by the Agra 
Pre-emption Act, and according to that 

(1) 21 C. ‘198; 211. A. 26; G Sar. R C. J. 399; Rafique 
and Jackson’s B. C. No. 134; 10 Ind. Dec. (n. s.) 961 
(P, 0.). 
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Act, a right of pre-emption means the right 
of a person on a transfer of immoveable 
property to be substituted in the place of 
the transferee by reason of that right. 

The only transfers which give occasion 
for the exercise of the right of pre emp¬ 
tion are transfers by sale and foreclosure. 
Sale for purposes of the Pre-emption Act 
means a sale as defined in the Transfer of 
Property Act, 1882. 

In these cases the plaintiff claims her 
right to pre-empt by reason of the execu¬ 
tion and registration of the two documents 
of the 13th September, 1923, and in order 
to ascertain whether these are sales which 
are pre-emptible under the Act we have to 
look at what was the substance of these 
transactions. 

At the time these deeds were executed 
the property was in the possession of third 
parties to whom it had been conveyed by 
a Hindu widow. The transferee, that is 
to say Kalyan, was to provide the funds 
required for the prosecution of the suit 
necessary to recover the property. As we 
have pointed out, he joined as a plaintiff 
in the suit and was to get possession, 
through the Court, of the property men¬ 
tioned in the deed if and when a decree 
for possession was made in favour of him¬ 
self and his transferor Paras Ram. But this 
decree for possession might never have 
been passed, in which case the transferee, 
that is, Kalyan, would have lost his money 
and got nothing for it. To quote the words 
of the Privy Council in Abdul Wahid Khan 
v. Saluka Bibl (l); 

“If the defendant succeeded and the suit 
was dismissed there would have been no 
property to be sold.” To me, therefore, the 
correct view seems to be that the transfers 
made by the deeds of the 13th of Septem¬ 
ber, 1923, were merely transfers of a share 
of the chance of success in a suit which 
was subsequently to be brought. The pur¬ 
chaser, that is, Kalyan, knew that the 
title of his vendor was uncertain, depend¬ 
ent upon the result of a suit which itself 
was uncertain. He knew that Paras Ram 
was not in a position to pass a proprietary 
interest in the property unless and until 
he had successfully vindicated his title 
as reversioner after the widows by avoiding 
the sale which had been made by them. 
The proprietarv interest in these properties 
was at that time in the alienees from the 
widows. It is true that the sales by the 
widows were voidable and that these 
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alienees had not an indefeasible title, but 
all the same, unless and until their titl^ 
was set aside in favour of a superior title 
in Paras Ram, the ownership of these pro¬ 
perties was vested in the alienees, 

Kalyan knew all these facts and he took 
the risk of the suit not being decreed 
and consequently the sum which he under¬ 
took to pay was not the price of immov¬ 
able property sold to him but the price he 
was prepared to give for the chance of the 
success of Paras Ram and himself in the 
subsequent suit. 

In a sale under s. 54 of the Transfer of 
Property Act the proprietary interest is 
transferred on execution and registration 
of the sale-deed where the property is of 
the value of Rs. 100 and upwards. Here 
the proprietary interest in these lands 
could not have passed on execution and 
registration of the deeds of the 13th Sep¬ 
tember, 1923, and in fact no proprietary 
interest in these properties passed to Kalyan 
until the Court gave a decree in favour of 
himself and Paras Ram on the 17th April, 
1924. 

For these reasons I am of opinion that 
under the deeds of the 13th September, 
1923, there was no transfer of proprietary 
interest and, therefore, no case for the 
exercise of a right of pre-emption under 
the Agra Pre-emption Act. I hold, there¬ 
fore, that these appeals ought to be allow¬ 
ed and that the decrees of the Courts 
below should be set aside and it should 
be ordered that both suits brought by 
Musammat Desrani be dismissed with costs 
in all Courts including in this Court-fees 
on the higher scale. 

Sulaiman, J.— I concur in the order 
proposed. It cannot be said that in all 
cases where the vendor is not in posses¬ 
sion of the property he purports to sell, the 
sale is not capable of pre-emption. If a 
registered document is executed and the 
transfer is for a price paid or pro¬ 
mised, or part paid and part pro¬ 
mised, and comes within the meaning of 
s. 54 of the Transfer of Property Act, a 
sale is duly effected and the proprietary 
interest in the property passes, no matter 
whether the vendor is or is not in actual 
possession. A transfer of the property 
which has become vested in a reversioner 
on the death of a Hindu widow passes the 
proprietary title in it even though a suit 
may have to be instituted to recover 
actual possession. The vesting of such 


title ii not postponed till the passing of 
a decree on which delivery of posses'^ion 
would be dependent. On the other hand, 
there miy be cise^ where the ca^h price 
paid or promise 1 is not the sole considera¬ 
tion for the transfer but in addition there¬ 
to th'^re is an undertaking by the vendee 
to fight out a litigation and to incur all its 
costs as well as to run the risk of losing 
his money. In such cases that part of the 
consideration which is other than the cash 
price is not capable of exact valuation. It 
is, therefore, difficult to see how a pre- 
emptor can be given a decree for pre¬ 
emption of the property sold in such a 
way. In the present case the sale was 
effected in lieu of the costs of the litiga¬ 
tion. If, taking the surrounding circum¬ 
stances into consideration, one were to infer 
that part of the consideration was an 
undertaking by the vendee that he would 
fight out the case against third parties 
then it is obvious that it was not a sale 
strictly for a cash price. Even though 
there was no such undertaking the trans¬ 
fer was in lieu of the costs of litigation 
which were unknown and unascertainable 
in advance, and there was a risk involv¬ 
ed. Under such circumstances it would 
be too much to suppose that the amount 
of the costs contemplated by the parties 
would be anything like the market value 
of the property if freed from all risk. _ It 
would be grossly unjust to give the plaint¬ 
iff a decree for pre-emption after the suit 
has successfully terminated and the pro¬ 
perty has been recovered and all risks have 
disappeared. In my opinion a sale which 
is not in lieu exclusively of a cash price, 
or such price as can be definitely ascertain¬ 
ed, is not payable of pre-emption. 

By the Court.—Second Appeals 
Nos. 1197 and 1198 of 1925 are allowed, the 
decrees of the Courts below are discharged 
and it is ordered that the plaintiff’s claim 
in each suit be dismissed with costs in all 
Courts including in this Court fees on the 
higher scale. 

. A. Appeals allowed. 
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SAFAR ALI V. KHtSH BANU. 


CALCUTTA HIGH COURT. 

Afpeai, from Appellate Decrees Nos. 1791 

ANo 1997 OF 1924. 

December 2. 1926. 

Present .‘—Mr. Justice Duval and 
Mr. Justice Mitter. 

Mun^hi SAFAR ALI —Plaintiff- 

Appellant 

VCTSUS 

KHOSH BAND (K03HBAN in Petition) 
ON HIS death Her Son ABDUL MAJID 

AND ANOTHER—DEFENDANTS—RESPONDENTS. 
Transfer of Property Act (IV of ISS2), s. 110— 
Laivllord and tenant—Lease of riomestead land, nature 
of—Tenant allowed to co7itinue in possession for seve- 
ral years after expiry of lease — Ejectment—Xotice 
to quit, whether necessary. 

The word '‘raiaati" used in a lease does not ne¬ 
cessarily indicate a jote within the meaning^ of the 
Henpral Tenancy Act. [p. 614, col. 2; p. 615. col. 1.] 

.V lease of homestead land situate within the limits 
of a Municipality to persons who are not agricul¬ 
turists. is governed by the provisions of the Transfer 
of Property Act and not by the Bengal Tenancy Act. 
It is immaterial that the lan-l is described as bagan 
in the Record of Rights, [p. 614, col. 2. p. 615, col. 1.] 
Where for a long number of years a tenant is 
allowed to continue in possession of the demised pre¬ 
mises after the expiry of his lease, an inference may 
legitimately be drawn that his possession is not that 
of a trespasser but of a person who must be treated 
as holding over and whose rights can be determined 
only on a notice to quit. [p. 615, col. 1.] 

Appeals against the decrees of the Addi¬ 
tional Subordinate Judge, Noakhali, dated 
the 2nd of May, 1924, modifying those of 
the Munsif, First Class, at Sudharam, dated 
the Ibth of May, 1922. 

Babu Jitendra Kumar Sen Gupta, for the 
Appellant, in No. 1794, and for the Respend- 
ents in No. 1997. 

Dr. Bijan Kumar Mukherjee and Babu 
Raj Kumar Mukherjee^ for the Appellant in 
No. 1997 and for the Respondents in No. 
1794. 

JUDGMENT. 

Mitter^ J. —These two appeals arise 
out of one suit commenced by the plaint¬ 
iff for khas possession of plots Nos. 1158 
and 1159 of the Cadastral Survey from the 
defendants on the allegation that he took 
settlement of the lands from Waliulla in 
osat raiyati right of plot No. 1158 which 
was in his khas possession and of plot 
No. 1159 which was let out to one Arif 
Meah in meadi osat raiyati right and that 
after his death it came into the khas posses¬ 
sion of the landlord as it was an under- 
raiyati right and was neither heritable 
aor transferable. The defence is that she 
acquired an interest in the land in suit 
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with reference to both the plots by virtue 
of her kobala from her husband Arif Meah 
in consideration of her dower. The first 
Court held that plot No. 1158 was outside 
the kobala and that in plot No, 1159 Arif 
had only a meadi right and was holding 
the land from year to year and that the 
defendant -was never recognized by the 
superior landlord. The first Court decreed 
the suit with regard to both the plots. 
On appeal by the defendants the lower 
Appellate Court dismissed the suit with 
reference to plot No. 1159 and confirmed 
the decree with reference to plot No, 1158. 
The plaintiff has appealed to this Court 
with reference to plot No. 1159 his second 
appeal being numbered 1794 of 1924 while 
the defendants have appealed with refer¬ 
ence to plot No. 1158 and their second 
appeal is numbered 1997. 

It has been contended before us that the 
decision of the lower Appellate Court is 
wrong seeing that the Court finds the 
kobala in favour of the defendant who was 
mistress of Arif was without consideration 
and that after Arif’s death although the 
defendant continued to be in possession 
for 11 years there was no holding over and 
that Arif's lease expired after 5 years which 
was the time fixed in the lease, and the 
Court was wrong in holding that from the 
mere possession one can infer implied 
consent of the landlord to the tenants hold¬ 
ing over within the meaning of s. 116 
of the Transfer of Property Act. In this 
connection reference was made on behalf 
of the appellant to the case reported in 
Ratan Lai Gir Sanyasi v. Farshi Bibi (l). 

It has been argued for the respondents, on 
the other hand, that the case is governed 
not by the Transfer of Property Act, but 
by the Bengal Tenancy Act and that the 
lease being a lease in favour of the plaint¬ 
iff and being an under raii/ati lease for a 
period exceeding 9 years the plaintiff ac¬ 
quired no interest as such lease is void 
and that consequently the plaintiff has no 
title to this plot. We are of opinion, how¬ 
ever, that the case is governed by the 
Transfer of Propert}' Act and that the 
word 'raiyati' does not necessarily indicate 
a jote within the meaning of the Bengal 
Tenancy Act. The Record of Rights shows 
that both the plots are bagan lands and 
we find that in 596, the subject-matter of 
this appeal, there is a house and that the 

(1) 34 G. 396; 11 0. W. N. 826. 
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defendants and Arif enjoyed ifc for a long 
time. This land being homestead land 
within the Municipality the case cannot 
he governed by the Bengal Tenancy Act. 
We, therefore, overrule the contention of 
the respondents in this behalf.^ 

Now, let us proceed to consider the con¬ 
tention of the appellant that the case being 
governed by the Transfer of Property Act 
and the lease having expired after 5 
years, there has been no holding over 
simply because the tenant has established 
his possession for a period of 11 years after 
the date of the expiry of the lease. Sec¬ 
tion 116 of the Transfer of Property Act 
says “If a lessee or under-lessee of pro¬ 
perty remains in possession thereof after 
the determination of the lease granted to the 
lessee, and the lessor of his legal repre¬ 
sentative accepts rent from the lessee or 
under-lessee, or otherwise assents to his 
continuing in possession, the lease is, in the 
absence of an agreement to the contrary, 
renewed from year to year, or from month 
to month, according to the purpose for 
which the property is leased.” It has been 
argued on the authority of the case report¬ 
ed in Ratan Lai Gir Sanyasi v. Farshi Bibi 
(1) that mere possession is not sufficient 
to justify the inference that there was hold¬ 
ing over. I may point out that in the 
case in Ratan Lai Gir Sanyasi v. Farshi 
Bibi (1) the suit was instituted within one 
year and 7 months of the expiry of the 
lease, whereas in the present case the tenant 
continued in possession for sometime 
after the expiry of the lease and after 

his death his mistress, the present defend¬ 
ant, continued in possession under the 
kobala —the aggregate period being 11 years. 
In the circumstances the Court was justi¬ 
fied in drawing the inference that the 
tenancy did not determine and that the 
possession of the defendants was not that 
of a trespasser but of a person whose rights 
were to be determined on notice to quit. 
In this view we are supported by an un¬ 
reported decision* of thislCourt in the case 
of Chaturhhuja Nanda v. Gopal Dolai 
decided by Mr. Justice Chitty and Justice 
Teunon, in 8. A. No. 335J of 1910. It is 
true that there the case was under the 
Bengal Tenancy Act but the principle as 
to what would amount to a holding over 
is the same whether we are considering 
the provisions of the Bengal Tenancy Act 

*R9ported a« 18 lad. Cas. 418.— [Sd.] 
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or those of the'jTranafer of Property Act, 
I will quote a passage from that decision 
to show that this decision supports the 
view which we take. The learned Judges 
say “It is true that a mere omission by a 
landlord to sue in ejectment immediately 
after the tenancy had expired would not 
be a ground for saying that the tenant was 
holding over and was not a trespasser.” 
This was decided in the case reported in 
Ratan Lai Gir Sanyasi v. Farshi Bibi (1). 
There the suit was brought a year and 
7 months after the period of the lease had 
expired. Here the case is quite different. 
The tenant Chandra executed a kobala and 
held over for five years, lie then died and 
his sons continued to hold the lands. 
Altogether there was an interval of 8 years 
between the expiry of the lease and the 
present suit. We think that it may be 
reasonably inferred that the tenancy was 
in the possession of the tenants holding 
over after the expiry of the lease as the 
Subordinate Judge has found. 

In this view we think that the decision 
of the Subordinate Judge in Appeal 
No. 1794 was right. The appeal con¬ 
sequently fails and is dismissed with costs. 

With regard to the other appeal number¬ 
ed 1997 having regard to the view which 
we have taken that the case is governed 
by the Transfer of property Act, the plaint¬ 
iff’s title under the lease is good and as 
the said plot was outside the kobala 
of the defendants the lower Appellate 
Court was right in confirming the decree of 
the first Court. 

Duval, J. —In the case No, 1794, which 
relates only to plot No. 1J59 on which 
admittedly there was a homestead, the first 
question appears to me to be as to whether 
the case is governed by the Transfer of 
Property Act. The learned Subordinate 
Judge appears to have thought that the 
mere fact that the land lay within the 
Municipality of Noakhali was sufficient to 
bring the case under that Act. I am not 
prepared myself to say that that is neces- 
earily so. But in this particular case 
there is the evidence that the land is home¬ 
stead land. Neither the original tenant 
nor the heirs of Khosh Bibi who now 
appear before us are shown to be cultiva¬ 
tors or agriculturists at all; and in this view 
I agree that the Transfer of Property Act 
applies. The mere fact that in theRecord 
of Rights the land, which is only a few 
cottas in area, was shown as a bagan is not 
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piilHcient to show that it was used for horti¬ 
cultural purposes. 

Coming to the question of whether the 
lessee held over within the meaning of 
s. 116 of the Transfer of Property Act and so 
cannot be ejected without notice, it appears 
that Arif held the land under a lease 
which expired in 1911. Out of affection 
apparently, for the lady with whom he 
lived, he executed a deed of transfer in 
1917. It does not seem to me necessary 
for this purpose to [discuss whether it was 
a heba bil-ewaz or a gift. He died in 1919 
and after that the lady continued to be in 
possession of the homestead. It was not 
till 1921 that the plaintiff got his lease 
and after his lease he at once instituted 
this suit. Now, it may be noted that the 
landlord is no party to this litigation. It 
is also found that there was no collection 
of rent from Arif or his successor in 
occupation after 1911. Section 116 says 
that if a lessee remains in possession after 
the determination of his lease and the 
lessor accepts rent from him or otherwise 
assents to his continuing possession there 
is a holding over. The question, therefore, 
is {as there was no acceptance of rent), has 
there been consent. It will be noted, that 
for ten years the landlord did nothing 
and as a presumption of fact from the 
evidence the learned Subordinate Judge 
has come to the finding that, therefore, the 
lessee was holding over. Reference was 
made in the course of argument to the 
ca«e oi Paramananda Singh v. Syjov Singh 
(2) where Mr. Justice Ashutosh Mukherji 
has discussed at length a large number of 
reported cases and the conclusion come 
to is that a notice is not necessary unless 
the landlord assents to the continuing of 
possession. In the present case the finding 
of fact which J do not think increiiit- 
able in second appeal is that the landlord 
tacitly did consent to continuance of pos¬ 
session and on that finding of fact the 
defendants must have been held to have 
been holding over, I do not think that 
there is anything in the contention in 
view of s. 108J of the Transfer of Property 
Act that Arif had not the power so long 
as he was in possession to make any trans¬ 
fer of whatever interest he had, how small 
it might have been. 

Appeal No. 1997 is concerned with an¬ 
other plot of only six cottas which is de- 

37 Ind. Cns. 201; 24 C. L. J. 30. 
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scribed also as a hagan. The defendant 
Khosh Banu was impleaded in respect of 
that plot of land on the ground that there 
had been a bundahusti taken of it from the 
landlord. But at the hearing it subsequent¬ 
ly transpired that the present defend^- 
ants and Khosh Banu before them had no 
interest at the time of the suit in that 
land. This is a finding of fact and so the 
appellants were not really interested either 
to defend the suit in respect of the plot or 
to appeal in the matter. 

In this view I consider that this appeal 
also must stand dismissed with costs, 
z. K. Appeals dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 528 of 1924, 

November 23, IQiiG. 

Present: —Mr. Justice Ramesam. 

Syed ABDUL HAWK and others- 
Plaintifi's—Appellants 

versus 

TUMULARI VYKUNTAM— Defendant 

—Respondent. 

Contract Act (IX of /Sr2\ s. 253—Partnership— 
Death of partnci'—Dissolution of partnership—'Con¬ 
tract ta the conlrani'—Agreement for accovnting after 
sale of stock—Partnership being for single adventure 
— Co-hei7’.i—Suit hg some alone, maintainability of — 
Civil Procedure Code (Act V of I90S), 0. XXX, r. 1. 

In the absence of a oanlract to the contrary the 
dentil of a jiartner dissolves tlie portnersliip and the 
fact that it is entered into for a single adventure dees 
not necessarily lead to the inference of a contract to 
the contrary within tlie meaning of s. 253 of the Con¬ 
tract Act. fp. fil8, col. 1.] 

Haramohan Pnddar v. Sudarsan Poddar (1) and 
Gokul Krishna Das v. Sashi Mukhi Dasi .2), distin¬ 
guished. 

Lancaster V. Allsiip(S), relied on. 

The mere fact that a deed of partnership provides 
that the accounts are to be taken after all the stock 
is sold cannot be held to mean that there is an agree¬ 
ment that if a p.artner dies before all the stock is 
sold there is to be no dissolution, [p. 618, col. 2.] 

A suit by some onlj* of the heirs of a deceased 
partner for accounts against the surviving partner 
without impleading the other heirs as parties is not 
sustainable. Such a defect cannot be cured by apply¬ 
ing to add them as parties after a suit by them would 
be barred by limitation, fp. 619, col. 1.] 

Second appeal against the decree of the 
District Court, Godavari at Rajahmundry, 
in A. S. No. 79 of 1922, preferred against 
that of the Court of the Additional Sub¬ 
ordinate Judge, Cocanada, in 0. S. No. 29 
of 1920. 
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■ Massrs. A. Kinshnaswami Iyer and C, 
Rama- Rao, for the Appellant. 

Messrs. S, Varadac/iartar and K. N* 
Rajagopala Sastri, for the Respondent. 

JUDGMENT.— This second appeal 
arises out of a partnership transaction. 
The facts may be thus stated. The first 
defendant T. Vaikuntam a resident of 
Tuni in the Godavari District, the first 
plaintiff, Syed Abdul Hawk, a mer¬ 
chant of Anakapalli, Vizagapatam Dis¬ 
trict, and a third person named Meru Khan 
who belongs to a place called Kohibara, 
somewhere in Northern India entered into 
partnership in 1904 for the purpose of 
dealing in assafetida. Rs. 6,000 was con¬ 
tributed as capital by the defendant and 
Rs. 3,000 by Meru Khan and the first plaint¬ 
iff and the defendant were the working 
partners. The whole stock of assafetida 
was purchased and it had to be sold 
gradually and money realised by the sales. 
In 1906 Meru Khan died. Immediately 
after the death of Meru Khan, his father 
Hajee Mulla Ramyan came down and 
obtained Ex. A from the defendant. It is 
dated 15th August, li06. The date of 
this document as given in the chrono¬ 
logical list of the Subordinate Judges 
judgment and as printed in the printed 
papers is wrong. It is neither 18th August 
nor 13th August but the 15th August, 
This document was executed by the de¬ 
fendant. In this the facts were first nar¬ 
rated. It then winds up by saying 
“Azumulla Ramyan Sahib, resident of 
Kohibara, examined this day the receipts 
and expenses as per my chitta and arrived 
at the (grim) as mentioned above, it is 
written in this manner. * Henceforth, you 
have nothing to do in the case, I give to 
others except yourself, the sum relating 
to the credits and debts’.” Ramyan died 
in 1913 or 1914 and the present suit was 
fi,led on the 26thApril, 1920, by three plaint¬ 
iffs. The first plaintiff was Harok as already 
mentioned, the second plaintiff a son of Meru 
Khan and the third plaintiff a son of 
Ramyan. It is admitted that the third 
plaintiff’s mother w’as living at the time 
of the suit but she is not a party to the 
salt. The Subordinate Judge decreed the 
suit The District Judge reversed it and 
dismissed it without costs. In the plaint 
the plaintiffs alleged in para 3:—“He 
also wrote in the same entry the terms of 
the joint business agreed upon before 
that and agreed to treat as partner 
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in the place of Meru Khan the said father 
Hajee Mulla Ramyan and wrote all the 
above terms in the said entry in the hand¬ 
writing of the defendant himself.” The 
plaintiff's case, therefore, is that, by Ex. A 
a fresh partnership was constituted. On 
this plea the defendant raised the con¬ 
tention that not only there is no new part¬ 
nership or continuance of original part¬ 
nership but also the plea that the suit 

is bad f)r non-joinder on account of want 

of all the heirs of Ramyan. The Subordi¬ 
nate Judge found on the 2nd issue that 
there was a new partnership constituted 
by Ex. A; on the 5th issue, that the suit 
was not bad for non-joinder; on the 4th 
issue, that the suit was not barred. Hia 
ground for so finding is that the whole 
stock was not yet sold and until the 
whole stock was sold, it must be taken 
that the original partnership is continu¬ 
ing. He says “thus there is the express 
agreement that no settlement could be 
asked for until the stock is exhausted. “In 
a transaction like this an agreement may 
also be presumed that the partnership 
was not to he dissolved until after the 
whole business was concluded by selling 

out the entire stock." 

On appeal by the defendant for some 
reason the plaintiffs shifted their ground 
and they contended not that there was a 
new partnership at the date of Ex. A, but 
that there is in this case an agreement to 
the contrary within the meaning of s. 253 
of the Contract Act and that the original 
pirtnership itself was not dissolved by the 
death of Meru Khan. The District Judge 
finds against this contention. The plaint¬ 
iffs appeal and repeat the contention be¬ 
fore me that at the very beginning of 
the partnership of 1904 there was an agre^ 
msut to the contrary. In support of this 
contention Mr. Krishnaswami Iyer refers 
me to page 153 of Lindley on Partnership^ 
in which it is stated that “if a partner¬ 
ship be entered into for a single adventure 
or undertaking an agreement that the 
partnership shall last until the termina¬ 
tion of the adventure or undertaking will 
be inferred." Here, the District Judge and 
the Subordinate Judge both seem to have 
thought that this must be regarded as » 
partnership for a single adventure, name¬ 
ly, the sale of Rs. 9,000 worth of assafetida. 
Assuming that this is a partnership for 


a single adventure, it seenis to me that 
the statement at page 153 of Lindley’i 
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Partnership does not advance the case of 
the appellants very much. 

The passage quoted has since been en¬ 
acted as s. 32 of the Partnership Act and 
its object is to lay down a rule of law by 
which in the case of an adventure a term 
or terminus ad quem maybe attributed to 
the partnership even though it was not 
expressly made for any term. A partner¬ 
ship may be dissolved by the expiry of a 
term and in the case of an adventure it is 
dissolved at the end of the adventure 
This is one mode of dissolution of a part¬ 
nership, that is, by death. This is pro¬ 
vided for in s. 33 of the Partnership Act, 
and in s. 253 of the Indian Contract Act. 
Even where there is a term the death of 
one partner dissolves the partnership. The 
case of an adventure is no better than 
the case where there is an express term. 
Section 33’ overrides s. 32 and if the death 
is earlier, the partnership is dissolved. It 
is not possible to hold that wherever 
there is an adventure that itself amounts 
to a contract to the contrary. I do not say 
that a ‘contract to the contrary’ should be 
always express. It may be that it can be 
inferred from certain facts but it seems to 
me that the mere existence of an adven¬ 
ture is not such a fact as leads to the in¬ 
ference of an agreement to the contrary. 
The appellants relied upon two cases: Hara- 
mohan Poddar V Sudarsan Poddar (1) and 
Gokul Krishna Das v. Shashi Mukhi Dasi 
(2). In one of these cases there had been 
several deaths and the partnership busi¬ 
ness went on and the Court inferred that 
there was an agreement to the contrary 
from the very beginning. That was a 
first appeal. In the other case, the case 
came up in second appeal to the High 
Court, the Courts below found that there 
was an agreement from the very begin¬ 
ning. It appears from the statement of 
facts that there was some difficulty in at¬ 
tributing the continuance of the partner¬ 
ship business to a new contract of partner¬ 
ship after the death, though what it is. 
does not expressly appear. I do not think 
that these cases can help the appellants. 
On the other hand, the case in Lancaster 
V. Allsup (3) referred to by the respondent 
seems to support him. In that case the 


(1) 66 Ind. Cas, 811; 25 C. \V. 

(2) 13 Ind. Cas. 23; 16 C. W. 
204. 

(3) (1888) 57 IL. T. 53. 


N. 847. 

N. 299; 15 G. h. J. 
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original agreement was on behalf of part¬ 
ners and their executors. After the death 
of the one of the partners the executors 
refused to continue the partnership. The 
Court held that the partnership was dis¬ 
solved. That case seems to show that 
though the original agreement was that 
the partnership should not be dissolved on 
death, if the executors do not agree to con¬ 
tinue, it is dissolved. It may be if the 
heirs agree and continue it is dissolved. 
It may be if the heirs agree and continue 
the business the Court will infer not a 
new partnership but the operation of the 
original agreement. Here, there is really 
nothing to prove the original agreement. 
Anyhow I am sitting in second appeal 
and I am bound by the finding of the Dis¬ 
trict Judge that no agreement that the 
partnership should not be dissolved by 
death is made out. 

It seems to me that the alternative con¬ 
tention found in plaintiff’s favour by the 
Subordinate Judge is equally useless for 
them, efor, feven assuming that Ex. A 
amounted to a new partnership it is difficult 
to see why the suit is not barred. The 
mere fact that the accounts were in¬ 
tended to be taken after all the stock 
is sold cannot be held to mean that there 
is an agreement that if there is a death 
before all the stock is sold there is to be 
no dissolution. It seems to me this stands 
on the same footing as the point already 
dealt with. I think the suit would then 
be barred. The other question argued by 
the respondent, namely, the suit is bad for 
non joinder would also seem to be fatal. 
All Kamyan’s heirs are not parties. It is 
true the objection here is not that one of 
the partners is not represented in the suit 
for dissolution as in the cases in Baboo 
Janokey Dossy. Bindabun Doss (4), Ram- 
doyal v. Junmenjoy Coondoo (5) and Sri Nath 
Pal V. Hari Charm Pal (6) which, therefore, 
do not apply, but that ail the heirs of the 
deceased partner ought to be made parties. 

It is true some of the heirs of Ramyan are 
parties, but not all. The cause of action 
of all the heirs seems to be one and in¬ 
divisible and it cannot be split up and 
suits cannot be filed by the heirs in sever¬ 
alty even if the heirs do not constitute 
joint co-parceners as in Hindu Law. Even 


(4) 3 M. I. A. 175; 1 Sar. P. C. J. 263; 18 E. R 464 

(5) 14 C. 491; 7 Ind. Dec. (n\ s.) 524. 

(6) 7 C. L. J. 266. 
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if they are several as between themselves 
as in the case of Muhammadans their right 
is all one as against the rest of the parties 
to the suit: see Ahinsa Bibi v. Abdul 
Kader.Saheb (7) and Bhagela Koer v. Abdul 
Rahman (8). The case in Naminini Chengama 
Naidu V. Gangulu Naidu (9) relied on by 
the appellants, I do not think helps them. 
In that case the suit was rightly con¬ 
stituted. In the course of the litigation one 
party died and all his legal representa¬ 
tives were added. Some only appealed. 
The rule of law as to non-joinder in a 
suit does not apply to appeals. If an 
appeal can go on in the presence of the 
parties to the appeal and if it is not neces¬ 
sary to take any accounts between the 
parties to the appeal and the persons not 
parties, the appeal can well proceed. That 
case is, therefore, distinguishable. I am, 
therefore, inclined to hold that the suit is 
bad for non-joinder of parties also and 
cannot be cured at this stage by the addi¬ 
tion of deficient parties, for it will be long 
out of time. I have said nothing as to 
whether Ex. A constitutes a new part¬ 
nership. Even this is very doubtful. The 
suit seems to be a hopeless suit frorn every 
point of view except that of moral justice. 
The second appeal fails and is dismissed 
with costs. 

The memorandum of objections relates to 
costs. Therespondent relies on Ritterv.God¬ 
frey {iO} and Jackson v, Anglo-American Oil 
Co (^11). lam not clear tha ca3e3 help the 
respondent, and I do not see any reason 
to interfere with the Judges discretion in 
directing the parties to bear their costs 
in the lower Courts. The memorandum 
of objections is dismissed but without costs, 

V. N. V. Appeal and memo, of 

objections dismissed. 


(7) 25 M. 26. 

(8j 36 Ind. Cas. 77. , 

(9) 82 Ind. Cas. 420; 20 L. W. 102; (1924) M. U . N. 

789; A. I. R. 1925 Mad. 235. ^ 

(10) (1920) 2 K. B. 47; 8J L. J. K. B. 467; 122 L. 

T. 396; 36 T. L. R. 144. ^ 

(11) (1923) 2 K. B. 601; 92 L. J. K B. 1000; 129 L. 

T. 792; 67 S. J. 640. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 47 of 1925. 

July 28, 1926. 

Present;—Justice Sir Lallubhai Shah, Kt., 
and Mr. Justice Fawcett. 

MADHAV PRABHAKAR OKA and 

OTHEKS —J UDQMEXT ChEDITORS—AfPELLANTS 

VCTSV S 

BALAJI GOVlXD JOSHI and otbers— 
Jddgmbnt-Debtoks—Rbspondp:nts. 

Cii’d Procedure Code ('.4cf V of 1908), $. 11,6, 0. 
XXI, r. 16, Sch. Ill, para. 11 (3)—Death of decree- 
holder—Application for execution hy one of surviving 
co-parceners, validity of — Pv'icecdin'j.'i he/'nre Collector 
—Subsequent application—Li niitation—E.alusion of 
time. 

An application for execiRion presented l»v one only 
of the surviving co-parceners of adecease<I judgment- 
debtor is not invalid iu law so as to prevent the 
deduction of time mentioned in sub-para (3) of para. 
11 of the Third Schedule of the Code, in computing 
the period of limitation of a subsequent application 
for execution for the benelit of all the co-parceners 
[p. 620. cola. 1 & 2.] ' ' 

First appeal from the decision of the 
Joint First Class Subordinate Judge, A. P., 
at Thana, in Darkhast No. 361 of 1923. 

Mr. P. B. Shingne, for the Appellants. 

Mr. A. G. Sathaye, for the Respondents. 
JUBGMBNT. —These are three appeals 
in execution. When a few facts are clear¬ 
ly realised, the point that arises is short and 
simple. It appears that in 1910 a decree 
was passed on a mortgage in favour of one 
Vishnu Vishvanath Oka against Govind 
Vishvanath Joshi and Balaji Govind 
Joshi and this was an instalment decree. 
There were certain attempts made by 
Vishnu to execute the decree with which 
we are not now concerned. Vishnu died 
on April 8, 1919. DavkhaU No. 54 of 
1920 was filed by his natural brother Ba.l- 
vant Kashinath Oka. The table of the 
family relationship is given in the judgment 
of the lower Court. 'That darkhast was sept 
to the Collector for execution on August 
20, 1920. The learned Subordinate Judge, 
however, held, on April 27, 1922, that it was 
not competent to the applicant Balvant to 
proceed with the execution as other persons 
interested with him in the decree as co-par¬ 
ceners after the death of Vishnu were not 
joined. According to the view taken by 
the Court at the date of the presentation of 
iXiQ.darkhast he alone was not entitled to ap¬ 
ply for execution. While dismissing this 

darkhast, the Court observed as follows-_ 

“This will not stand in the wav of the 
applicant and his brothers or nephews pre¬ 
senting a fresh darkhast after showing that 
they are entitled to present the saml At 
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the date of the presentatioa of this darichast 
the applicant was not a co-parcener and was 
not the sole surviving co-parcener and was 
not entitled to present the darkhast" 

The proceedings were called back from 
the Collector on May 5, 1922. The present 
darkhast was filed on October :3, 1923, 
by Mahadev, the son of Prabhakar, as 
shown in the pedigree in the judgment 
of the lower Court, for the benefit of all 
the other co-parceners. The other mem¬ 
bers of the Oka family, as shown in the 
genealogical table, were brought on the re¬ 
cord in the darichast on March 15. 1924. Thus 
unquestionably the darkhast was properly 
constituted on March 15, 1924. The learned 

Judge allowed execution in respect of two 

instalments which fell due within three 
years prior to this date, but disallowed the 
prayer for execution in respect of the earlier 
instalments claimed in this darkhast. The 
lower Court was of opinion that the time 
occupied before the Collector, after the 
Darkhast No. 54 of 1920 was sent up to him 
for execution, could not be excluded under 
para. 11, sub-para (3), of Sch. Ill of the 
Code of Civil Procedure. 

Two appeals have been preferred by 
different members of the Oka family in the 
same interest, and the third appeal is pre- 
ferrsd by one of the judgment-debtors con¬ 
tending that the family was not joint, and 
that the previous Darkhast (No. 54 of 1920J 
was not properly tiled by Balvant. 

The lower Court has found on the evi¬ 
dence that Vishnu died in union with the 
surviving members of the family. It mav be 
mentioned at once as regards the contention 
of the judgment-debtor that the family 
was not joint, that it must be disallowed. 
There is evidence of union, and there 
would be a presumption also in favour 
of union. As against that there is nothing 
on the side of the judgment debtor to 
show that, at the time of V^ishnu's death, 
the family was divided. Accepting that 
finding, therefore, the main question in 
the appeal is whether the lower Court 
was right in not excluding the time dur¬ 
ing which the Darkhast No. 51 of 1920 
was pending before the Collector in con¬ 
sequence of the order of the Civil Court 
under para, ll, sub para. (3), of Sch. Ill, 
Civil Procedure Code. It is admitted be¬ 
fore us that, if that time is excluded, all 
the instalments asked for in this darkhast 
could be claimed as being within time. 
The learned Pleader for the respondent 
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has not been able to suggest any answer 
why that provision should not apply, and 
why the time could not be excluded. It 
is quite clear that there was an order 
sending the darkhast for execution to the 
Collector. That darkhast was pending 
before the Collector during the period 
already mentioned. The learned Judge 
appears to us to have taken an erroneous 
view in holding that because the dai'khast 
was iiltimately found not to have been 
properly presented, the order referring 
the matter to the Collector for execution 
and all the proceedings that were then 
pending before the Collector were wholly 
invalid. Thi-^ view has not been sought 
to be supported before us, and we feel clear 
that that time should be deducted. 

We also think that the darkhast was 
properly presented although it was pre¬ 
sented by one of the co-parceners only. 
Such a presentation could not be said to 
be invalid in view of the provisions of a. 
146, Civil Procedure Code, and the provi¬ 
sions of O. XXI, r. 15. It may be defec¬ 
tive and the Executing Court may not 
proceed with execution on the application 
of one of them under the circumstances. 
But the presentation by one of the sur¬ 
viving co-parceners of the deceased decree- 
holder, could not be said to be invalid 
so as to render the proceedings before 
the Collector invalid and so as to prevent 
the deduction of the time mentioned in 
sub-para. (3) of para ll of the Third 
Schedule of the Code. So long as there 
is nothing to show that Balvant in that 
application was acting entirely for his own 
benefit ani not for the benefit of the 
family, it could not be said to be an im¬ 
proper application in the sense that the 
whole thing was invalid. 

We, therefore, allow First Appeals 
Nos, 47 and 86 of 1925, and modify the 
order under appeal by directing that the 
execution should proceed in respect of all 
the instalments claimed in this darkhast. 
First Appeal No. 2u8 of 1925 is dismissed 
with costs. The first two respondents (the 
original defendants) to pay the costs of the 
appellants in First Appeal No. 47 of 1925 : 
other respondents to bear their own costs. 
There will be no order as to costs in First 
Appeal No. 86 of 1925. 

We are informed that all the members 
of the Oka family, who were joined formal¬ 
ly as opponents in this darkhast, are willing 
to join with the applicant in prosecuting 
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the darkhast for execution. For the pur¬ 
pose of execution hereafter founally the 
record may be amended in the lower Court 
80 as to make all these persons applicants. 
It has been agreed both by the original 
applicant and all the other members of the 
Oka family appearing on the record that 
they all should be treated as applicants. 

A. N. A. Appeal allou-ed : 

Decree modified. 


OUDH CHIEF COURT. 

First Civil Appeal No 2 of 1926. 

January 10, 1927. 

Presen/;—Sir Louis Stuart, Kt , Chief 
Judge, and Mr. Justice Hasan. 
Musammat RAJAU— Plaintiff—Appellant 

versus 

DHARAMRAJ and others—Defendants— 

Respondents. 

Hindu Law — Partition — Mothe7''$ share on division 
between sons—Arrangement for maintenance of mother' 
—Nutt by mother for partition, maintabiability of — 
Actual division by metes and bounds between sons 
whether necessary. 

A mother cannot maintain a suit for partition and 
recovery of a share against her sons, where in a 
partition between the sons after the father's death 
provision has been made for her maintenance for life, 
and the arrangement has been accepted by her. [p. 

622, col. 1.] 

It may be that the word ‘dividing’ in the text of 
Hindu Law giving the mother a share when the sons 
divide after the death of the father does not include 
a mere expression of an intention to separate but 
it certainly covers a separation in fact and does 
not restrict it to a division l)y metes and bounds where 
immoveable property is concerned, [p. 022, col. 2.] 

The share which the motiior receives on partition 
of the family estate amongst her sons she receives 
lor her lifetime only and the true natiire of the 
-estate so received is a provision for maintenance. 
[ibid.] 

Debi Mangal Prasad Singh v. Mahadeo Prasad 
Singh (6), followed. 

First appeal against the judgment and 
•decree passed by the Subordinate Judge, 
Fyzabad, dated the 30tli September, 1925. 

Mr. Naim Ullah^ for the Appellant. 

Messrs. A. P. Sen and H. K. G/io^e, for 
the Respondents. 

JUDGMENT.— This is the plaintiff’s 
appeal from the decree of the Subordinate 
^Ji;dge of Fyzabad, dated the 30th of Sep- 
'tember, 1925. It is necessary to state a 
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short pedigree at the outset of this 'judg¬ 
ment: 


M.VTA BIIIKH d. 

- Musammal iUijau, plainlifi 


Chaura Mahadcod Must iSaliib T'harnmraj, 
defendant Kain Kati Lin </. defendant 

No. 5 d<-fen'laut Musammat No. 1 

No 1 Kam Rati. 


I i 

Chandar Lai, Siiraj Narain, 

defendant defendant No. 2. 

No. 3. 


_r_ 

r I I ) 

Kajendar, Piare, Champa, Rajkaian, 
defendant defendant defendant defendant 

No. 6. No. 7. No. 8. No. U. 

Suraj Narain defendant No. 2 was im¬ 
pleaded as a minor. He has now attained 
majority and consequently his mother, 
Musammat Ram Rati, defendant No. 4, has 
been discharged from guardianship. 

The plaintiff, Musammat Rajau, claims a 
one-third share in the family estate of the 
defendants, who are the descendants of 
Mata Bhikb, the , deceased husband of the 
plaintiff, on the ground that the members of 
the family separated and divided the estate 
in the year 1924. 

The necessary facts of the case are as 
follows:—In the year 1907, when Mahadeo, 
one of the sons of the plaintiff, \<-as living, a 
disruption of the joint family did take place 
as between Mahadeo on one side and Dha- 
ramraj, defendant No. 1, on the other. This 
is evidenced by two deeds of agreement of 
even date, that is the 5th of February, li'07, 
(Exs. B-15 and B-16). By me^ns of these 
documents provision was made for the 
maintenance of the plaintiff and Musammat 
Ram Rati. After the death of Mahadeo and 
in the year 1924 one of the family villages, 
that is, Barepur, was subjected to partition 
through the Court of Revenue. Livestock 
was also divided in the same year. 

The defence to the suit is that the provi¬ 
sion made by the agreement (Ex. B-15) in 
favour of the plaintiff for her maintenance 
and accepted by the plaintiff as such bars 
the claim for a share in the estate and that 
the partition of 1924 gave no right to the 
plaintiff for the reason that one set of the 
parties to the said partition were the gtand- 
Bons of the plaintiff. 
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On tiie question of the partition of 1907 
the learned Subordinate Judge, on the 
authority of the decisions in Beti Knar v. 
Janki Kuar (1) and Raoji Bhika ji Kondkar 
V. rljiatjf Lci.rynaii Kondkav (2) is of opinion 
that no right to a share arose to the plaintiff 

because there was no actual division of the 
property. ^ As to the partition of 1924, he 
held that it was an actual division of the 
family property but the plaintiff could not 
obtain a share at that partition for the 
reason that her claim was satisfied by the 
earlier agreement of the 5th of February, 

1907, and for the further reason that it was 

a partition at which the plaintiff occupied 
the position of a grandmother and, there¬ 
fore, on the authority of the decision in 
Sheo .Yurain v. Janki Pershad (3) she was 
not entitled to a share at such a partition. 

e propose to dispose of the appeal on 
the ground that the plaintiff’s right to a 
share in the family estate arose at the parti¬ 
tion of 1907 but she compromised the claim 
by accepting maintenance under the agree¬ 
ment of the oth of February, 1907. 

Ihe partition of 1907 was clearly between 
the sons of the plaintiff, Mahadeo and 
Dharamraj, ^and according to the admitted 
view of the law, if it was a division of the 

family estate, the plaintiff as the mother of 

her two sons would be entitled to a share. 
The te^t of Yajnavalkya is this: “Of heirs 
dividing after the death of the father, let 
the mother also take an equal share (Mitak- 
shara, Ch. I, s. 7, para. 1).“ This text was 
quoted in the case of Beti Kuar v. Janki 
Kuar (0 and the learned Judges with 
reference to it said: “This, in our opinion, 
implies an actual division of the family pro¬ 
perty, that is, a completed partition under 
which there is a division of interest as well 
as separate possession. We do not think that 
a mere severance of interest where no 
actual division of the property takes place 
confers on the mother a right to a share 
equal to that of each of her sons.” The 
same view was taken in Raoji Bhikaji 
Kondkar V. Anant Laxman Kondkar {2). 
For the purpose of this appeal we assume 
that that is the right interpretation of the 
text of the Mitakshara and it seems to us 
that the distinction lies between a mere ex¬ 
pression of intention to separate and separa¬ 
tion in fact. According to a series of deci¬ 
sions of their Lordships of the Judicial 

(1) 7 Ind. Cas. 908; 33 A. 118; 7 A. L. J. 960. 

{\i) 46 hid. Cae. 750; 42 B. 535; 20 Bom. L. R. 671 

^3; leind. Cae. 88; 34 A. 505; 9A.L. J. 749. 
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Committee a severance of the joint status 
takes place hy “a definite and unambigu¬ 
ous indication by one member of intention 
to separate himself and to enjoy his share 
in severalty:" see Suraj Narain v. Iqbal 
Narain (4) and Girja Bai v. Sadashiv 
P^iindiraj (5). It may be that the word 
“dividing” in the text does not include a 
mere expression of an intention to separate 
but we are of opinion that it certainly covers 
a separation in fact and does not restrict 
it to a division by metes and bounds where 
immoveable property is concerned. 

the present case the evidence and 
particularly the terms of the agreement of 
the 5th of February, 1907, establish beyond 
all reasonable doubt that there was a separa¬ 
tion between the two brothers in fact. 
Each appropriated to himself a specified 
share of the profits of the immoveable pro¬ 
perty and by the same transaction granted 
maintenance to the plaintiff, their molher. 
The provision made for the maintenance of 
the plaintiff was that she was to receive 
interest for her life accruing on a certain 
fund in the hands of a debtor, the amount 
of interest being Rs. 950 per year. The 
plaintiff’s plea that the agreement relating 
to the maintenance was not acted upon is 
futile. It was negatived by the learned 
Subordinate Judge on consideration of the 
evidence in the case and it was not repeat¬ 
ed before us. The share which the mother 
receives on partition of the family estate 
amongst her sons she receives for her life¬ 
time only and the true nature of the estate 
80 received is a provision for maintenance 
—Debi Mangal Prasad Singh v, Mahadeo 
Prasad Singh (6). The provision which 
was made for the plaintiff under the agree¬ 
ment of the 5th of February, 1907, being 
both for life and for maintenance was a 
provision in lieu of her share in the estate 
and as the agreement has been acted upon 
all along and is valid in law the present 
suit is not maintainable. 

(4) 18 Ind. Cas. 30; 40 I. A. 40; 13 M. T. 194; 

17 C. W. N 333; 11 A. L. J. 172; (1913) M. W. N. 

183; 17 C. L. J. 288; 24 il. L. J. 345; 35 A. 60; 15 
Bom. L. R. 456; 16 0. 0. 129 (P. C.). 

(5) 37 Ind. Cas. 321; 43 I. A. 151; 20 C. W. N, 
1085; 14 A. L. J. 822; 20 M. L. T. 78; 12 N. L. R. 

113; (1916) 2 iJ. W. N 65; 18 Bom. L. R. 621; 4 L 

W. 114; 24 C. L. J. 207; 31 M. L. J. 455; 43 C. 1031 

(P. C.). 

(6) 14 Ind. Cas. 1000; 39 I. A. 121; 9 A. L. J. 263; 

11 iJ. L. T. 217; 16 C. W. K. 409; (1912) II. W. N. 

324; 14 Bom. L. E. 220; 15 C. L. J. 344; 22 M. L, 

462; 34 A, 234 iP. 0.). 
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We, therefore, dismiss this appeal with 
costs. 

A. N. A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1057 ok 1924. 


January 25, 1927. 

Present: —Mr. Justice Lindsay. 
KHUDA BAX and others—Defendants— 

Appellants 

versus 

RAGHUNANDAN LAL and others — 
Plaintiff and Defendants—Respondents. 

Provincial Small Cause Courts Act {IX of 1SS7), 
Sch. //, Ai't. 35 (u’) —for damages for wrongfully 
cutting trees—Assertion of acts amounting to mischief 
— Suit, whether of Small Cause nature—Burial ground 
— Dedication—Presumption against reseriation in 
favour of grantor. 

A suit for recovery of flamages for wrongfully 
cutting and misappropriating a tree falls within the 
purview of Art. {li) of Sch. If of the Provincial 
Small Cause Courts Act and is consequently exempt¬ 
ed from the cognizance of a Small Cause Court where 
the allegations in the plaint amount to an assertion 
that the defendants have committed acts which, if 
proved against them in a Criminal Court, would 
render them liable to conviction on a charge of mis¬ 
chief. fp. 623, col. 2; p. 624, col. 1..] 

Raghubar Dayal v. Mulwa (1), distinguished. 

It is reasonable to presume that where land is given 
for a cemeterj’^ there is no reservation by the grantor, 
[p. 624, col. 2; p. 625, col. l.J 

Second appeal from the decree of the Ad¬ 
ditional District Judge, Aligarh, dated the 
19th of May, 1924. 

Mr. M. A. AziZyior the Appellants. 

Mr, S. K. Dai\ for the Respondents. 
JUDGMENT. —The suit out of which 
this appeal has arisen was brought by one 
Raghunandan Khattri to recover a sum of 
Rs. 100 from the defendants as damages 
on account of the price of wood of a pipul 
tree which, it was alleged, these defendants 
had wrongly cut and appropriated from a 
plot No. 493, said to be situated in the 
plaintifE’s zemindari. There were three 
Bets of defendants in the case. In the 
plaint it was said that the first and third 
Bet of defendants had colluded and cut the 
pipul tree without any right and had sold 
the timber to the second set of defendants. 

The main defence to the suit was that 
plot No. 493 on which this pipul tree was 
situated w&swakf property, being apiece 
of land dedicated as a graveyard and which 
■was used hy the hhatiyara residents of the 
, of Atrauli for burying their dead. 


The Court of first instance dismissed the 
plaintiff s suit. Tlie Munsif was of opinion 
that there was evidence that the property 
had been dedicated for the purposes of a 
cemetery and that the plaintiff had lost all 
right to this land and was, therefore, not 
in a position to assert that he had any 
title to the pipul tree. In appeal this judg¬ 
ment has been reversed and the plaintiff’s 
claim has been decreed for a portion of the 
sum claimed. The defendants have now 
come here in second appeal, and it is 
argued that the decision of the Court 
below is wrong because a certain document 
of agreement of the year 18C7 has been 
wrongly construed by the learned Addi¬ 
tional Judge of Aligarh. 

When arguments were opened here a 
preliminary objection was raised on behalf 
of the plaintiff-respondent to the effectihat 
no second appeal layby reason of the pro¬ 
visions of s. 102 of the C6de of Civil Pro¬ 
cedure. The plea was that the suit as 
framed was a suit of a Small Cause Court 
nature. I am of opinion that this prelimi¬ 
nary objection was not well taken for it 
seems to me that on the case disclosed in 
the plaint, the plaintiff was asserting that 
these defendants had done acts which 
would amount to an offence punishable 
under Ch. XVII of the Indian Penal Code. 

In this connection Art. 35 (u) of Sch. II 
to the Provincial Small Cause Courts Act 
has to be referred to. There was a good 
deal of argument as to the applicability 
of this Article, but I am satisfied that the 
Article does apply and that, therefore, it 
is not possible to maintain that the suit 
was a suit of a Small Cause Court nature. 
It seems to me that, having regard to what 
is set out in the Article just referred to, 
the suit was one which could not have 
been tried by a Small Cause Court, I may 
mention here that the judgment of a Bench 
of this Court in Raghubar Dayal v. Mulwa 
( 1 ) was cited on behalf of the respondents. 
I find there the principle laid down in the 
following terms:— 

“We have already decided to- day, agreeing 
with Mr. Justice Daniels and dismissing an 
appeal from him, that where the plaint dis¬ 
closes no allegation of a crime, this Article 
i. e., 35 (it), did not apply.” ’ 

Having regard to the allegations in the 
plaint here I am satisfied that they amount¬ 
ed to an assertion that the defendants had 

(1) 100 lud. Oae. 38. 
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commiti' '1 acts which, if proved against 
them in a (’rimiiiai Court, would have 
rendered them liable to convictiou on a 
charge oi mischief. 

Passing onto the merits of th.e case I 
have, aider some consideration, come to the 
conclusion that the judgment of the 
first Court is to be preferred and that the 
judgment of the lower Appellate Court 
should be set aside 

It is not to be denied that this plot in 
suit has been used as a graveyard for a very 
long time. In the khasra prepared in the 
yearlbil A. D. this field is described as 
No. 447. It is stated there that the 
name of the field is "kabristan u'ali," that 
is to say, the field used as a burying 
ground. It is described as being situated 
in the of Kishan Lai who was the 

owner, -nd the occupiers and LhaiJitkars 
are described as‘‘being all the bhatiyaras 
residing in town of Atrauii who are 
muafidars." In the remaiks column it is 
said that this plot contains a. pakka well, 
two trees and a viakan idgah, that is to 
say, a place used for purposes of prayer. 

In the intikhab jamabaiiii of the same 
year we find the plot described in similar 
terms. It is there repeated that all the 
bhatiyaras in the town of Atrauii aremuafi- 
dar 5 holding from the zemindar.r, and in the 
remarks column it is stated that this plot 
^'wastekabristayi muaf hai." The plaintiff, 
however, laid great stress upon a document 
executed in the year 1867. It appears that 
this plot is situated in a patti known as 
Patti Sher Singh, ivasba Atrauii. In some 
way or other, which is not clear, this patti 
came to be auctioned after the mutiny and 
was purchased by the predeces.'Or in-title 
of the present plaintiff who is akhattrihy 

caste. In the year 1867, a document was exe¬ 
cuted as between the plaintiff’s predecessor 
and a number of the bhatiyaras in the town 
of Atruali. This document began by stat¬ 
ing that in the town of Atrauii in Patti 
Sher Singh there was situated a poor man’s 
cemetery (gov gariban) close to the Shah 
Wilayet. The Shah Wilayet obviously 
means the tomb of some saint. The docu¬ 
ment went on to recite that before this Patti 
Sher Singh had come to be purchased by 
auction the former zemindars, and after 
them the succeeding zemindars, had appoint¬ 
ed, or set apart, this land for the purpose 
of a poor man’s cemetery (mnqarrar kar 
rakhihai). The document went on to state 

that the ancestors of the bhatiyaras also had 
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their cemetery in the land in question. The 
document then went on to provide for am 
agreement between the zemindars and the 
bhatiyaras. The latter were anxious to 
plaut trees for the purpose of giving 
shade over the graves, and it was agreed 
that they should be allowed to plant trees 
but they should not be allowed to sell 
them. Provision was made for cases in 
which the trees fell down, in which event, 
the timber was to be shared between the 
zemindar and the bhatiyaras. The Court 
of first instance too.k this document to be 
evidence that this land had for a very 
long time been dedicated as graveyard, and 
it was held, therefore, that having been so 
dedicated the plaintiff had no right to 
claim any proprietary interest in it. The 
view taken by the lower Appellate Court 
was that the document was not evidence 
of a complete dedication. The learned 
Judge seems to have been of opinion that 
the persons who handed over .this plot 
for the purposes of graveyard reserved some 
rights in themselves and he treated the 
document, therefore, as showing only that 
the bhatiyaras in the town of Atrauii had 
a right to bury their dead in the land in 
question by pei mission of the zemindars 
but had no higher rights. 

I do not think that this is a reasonable 
construction of the evidence in the case. 
The document of 1867 does not show that 
the burials in this plot were made by 
permission of the zemindars. What was 
stated was that the old zemindars, that is 
to say, the zemindars before the time of 
the auction-sale and those who had ac¬ 
quired title afterwards, had recognised this 
plot as a place set apart fora poor man’s 
burying ground. The words, as 1 have said, 
are viuqarrar kar rakhi hai. These words 
to my mind indicate complete dedication of 
the property not only for the benefit of the 
bhatiyaras but also for the benefit of the 
poor of Atrauii. It is distinctly stated in 
the deed that any poor man who is to be 
buried in. Atrauii is buried in this burying 
ground. Again I do not agree with the 
learned Judge of the Court below who 
seems to think that the words zemindaran 
sabiq must necessarily mean the immediate 
predecessors-in-title of the persons who 
purchased Patti Sher Singh after the 
mutiny. The words are perfectly general 
and may refer to the zemindars of seven 
generations back. 

I think it reasonable to presume tha| 
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where land is givea for a cemetery there 
would be no reservation by the grantor. 
There is just another point which may be 
mentioned, and that is this, it is proved 
from a reference to the Gazetteer of the 
Aligarh District that Atrauli has had a large 
Muhammadan population for a very long 
time. Tne history of the town goes back 
for a great many years, and it is stated, in 
the Gazette, that this town contains a num- 
bsrof, what are called, Rajput Muhammadan 
inhabitants- It is well known that in 
Aligarh there are a great many Rajput con¬ 
verts to Muhammadauism. It seems likely, 
therefore, from the history of the town that 
there must have been a cemetery for the 
Muhammadan poor for a very long time. 
Moreover, it need not necessarily be assum¬ 
ed that because this property is situate in 
Patti Sher Singh that Sher Singh was 
necessarily a Hindu. He may, for all we 
know, have been one of these Rajput 
Muhammadans. 1 have come to the con¬ 
clusion, therefore, that the rights of this 
case are with the defendants and that the 
Court of first instance was right in holding 
that there had been a complete dedication 
of this plot for the purposes of a cemetery. 

It only remains to mention that there was 
a previous suit between this plainlil! and 
Borne of these defendants, in which the 
plaintiff recovered damages for the cultiog 
and removal of one of the branches of the 
pipul tree now in dispute. An attempt 
was made in the Court below to hold this 
previous judgment as res judicata, but as 
the decree in the earlier suit was only given 
against three of the defendants in the 
present suit, obviously the question of the 
title is not res judicata under the earlier 
judgment. I, therefore, allow this appeal, 
set aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance. The defendants will bs 
entitled to their costs both in the lower 
Appellate Court and in this Court, in this 
Court the costs will include fees on the 
higher scale. 

A. N, A. Appeal allowed. 
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LAHORE HIGH COURT, 

Letters Patevt Appeal Xo. 128 of 1920. 

January 25, 1927. 

Present:—Sir Shadi Lai, Kt., Chief Justice, 
aud Mr. Justice Broadway. 

RAHMAT ALI— Plaintiff—Appellant 

versus 

SHADI RAM AND oniERs—D efendants 

—Re-pondents. 

Mnrtijaiji!—Redemption Rijli> to redeem and to 
forectos'C, co^exteusiic—A'jrcenient poslponinj rijht to 
redeem —C/ 0,7 o>i rale }npi ion. 

The right of redemption is co-oxtensivc with tho 
riglit of foreclo.siire ami whtMO a mortgagee has i) 0 \Vfr 
to foreclose at any tim.*. I lie Court wouhl ref use to 
give elYecl to a unilateral agreement po.st|)i>ning the 
mortgagor's right of redemiition. i^p. hjlG, eol, l.J 

Letters Patent appeal against the 
judgment of Mr. Justice LeR'Xssigiiol, 
in Civil Appeal No. 2221 of 1922, dated the 
24th March, 1925, affirming that of the 
District Judge, Gurdaspur, at Dalhousie, 
dated the 21st June, 1922, reversing 
that of the Munsif, First Class, Batala, 
District Gurdaspur, dated the Idth June, 
1921. 

Mr. Fakir Chand, for the Appellant. 

Mr. Jagan Nath Aggarwal, for the Res¬ 
pondents. 

JUDGMENT. 

Broadway, J.— On the 3lst Julj^ 
1916, one Allah Ditta executed a mortgage 
of certaiu property for Rs. 5L)0 in favour 
of Gangu. Out of the consideration a 
sum of Ks. 200 was to be paid to prior 
mortgagees. On the 10th November, 1919, 
Gangu having died, his sons sued to re¬ 
cover the money due under the mortgage 
and obtained a decree. In execution of 
the decree they had the property attached 
and sold, the decree-holders purchasing 
it at the auction. One Rahmat Ali object¬ 
ed to the sale on the strength of a mort¬ 
gage in his favour dated the 17th April. 
1916, for a sum of Rs. 250. Under this 
mortgage Rahmat Ali claimed to be en¬ 
titled to retain possession of the property 
for five years. His claim to the money 
due under the mortgage was allowed but 
it was held that the purchasers were not 
bound to leave him in possession for five 
years. 

On the 6th March, 1921, Rahmat Ali 
instituted a suit asking that he should be 
declared to be the mortgagee of the pro¬ 
perty and entitled to hold possession 
thereof for a period of five years from 
the date when certain prior mortgages 
should be redeemed. The suit having been 
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dismissed on the ground that the condition 
in his mortgage that after redemption 
from prior mortgagees he should be allow¬ 
ed to retain possession cf the properly for 
a term of five years was a clog to redemp¬ 
tion and. therefore, void, he preferred a 
second appeal to this Court which was dis¬ 
missed by Mr. Justice LeKossignol who 
airreed with the view taken by the Court 
below. 

Rahmat Ali has preferred this appeal 
under the Letters Patent through Mr. 
Fakir Chand who contended that the mort¬ 
gage in the appellant's favour was not 
open to any objection and did not contain 
any condition which in any way postponed 
or barred redemption and which could be 
regarded as a clog. Mr Jagan Nath on 
behalf of the respondents urged that the 
view taken by the learned Judge i[i Cham- 
beis was correct and that in order to de¬ 
cide whether tiie condition under con- 

sideialicn in the moitgage-deed in favour 
of the appellant was a clog to redemption 

it was necessary and allowable to examine 

the piior mortgages referred to in the 
mortgage deed and that a reference to 
the said prior mortgages made it perfectly 
clear that the condition in question was 
a clog to redemption. He also urged that 
a condition existed which created a com¬ 
pelling equity in the respondents’ favour, 
and, finally, that inasmuch as the appel¬ 
lant under his mortgage is entitled to the 
recovery of his money at any lime, the 
mortgagor’s right to redeem was co ex¬ 
tensive and entitled him to pay off the 
mortgage without being compelled to carry 
out the provision as to giving the appellant 
possession for a period of five years. 

Under the appellant s mortgage the mort¬ 
gagor undertook to' .redeem the previous 
mortgages which had - be?n executed in 
favour of the appellant.’s brothers and, 
after redemption to place the appellant in 
possession for a period of five years dur¬ 
ing which the mortgagor *,would not he 
entitled to redeem. On the hand, the 
appellant was given the right Jo call in the 
mortgage money at any tim^. Now the 
right of redemption is generall-^' cc-exlen- 
eive with, the right of foreclosuKp and it has 
been held that where the morhgagee has 
power to foreclose at any time (the Court 
would refuse to give effect to a lunilateral 
agreement postponing the mortgai:orsright 

of redemption. In Sayad Eak v. 
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GIndam Jilani (1), it was held that the 
right of redemption and the right of fore¬ 
closure are always cc-extensive and that a 
Court of Equity will not enforce any agree¬ 
ment in restraint of the right of redemp¬ 
tion^ which is oppressive an^d unreasonable 
as giving the mortgagee an advantage not 
belonging to the contract of mortgage. To 
the same effect was the decision in Sari v. 
Motlram Maliadxi (2), where it was held that 
“a stipulation postponing the mortgagor’s 
right to redeem beyond the time when the 
mortgagee can call in his monej^ is inopera¬ 
tive. As has been said above, under the 
terrns of the appellant's mortgage he was 
entitled to call in his money at any lime, 
and after examination of the mortgage-deed 
in question I am unable to see that there 
was any condition restraining the mort¬ 
gagor from redeeming his mortgage with¬ 
out first redeeming the mortgages prior to 
it. As the appellant was expressly allowed 
to call in his money at any time, the right 
of the moitgagor to redeem at any time 
must be held to be co-extensive and I 
w’ould, therefore^ dismiss this appeal with 
costs. 

Sha,di Lai, C, J.—I concur. 

L. Appeal dismissed. 

(1) 20 H. G77; 10 Ind. Dec. (x. e.) 1021. 

(2) 22 B. 375; 11 Ind. Dec. (x. s.) 834. 


ALLAHABAD HIGH COURT. 

Keconi) Civil Appeal No. 1141 of 1924. 

January 7, 1927. 

Present Mr. Justice Iqbal Ahmad. 

IRSHAD HUSAIN —Plaintiff— 

Appellant 

versus 

MAKUT MANOHAR and others— 
Defendants—Respondents, 

V. P. Land Revenue Act (111 of 1001), s. 
Entry in Recoi'd of Rights—Prcfnimpticn of correct- 
ness, nature of—Muhammadan Law—Waqf—User- 
Question of fact — Appeal, second—Interference by 
High Court. 

An entry in an annual Record of Rights must be 
presumed to be true under s. 44 of the U. P. Land 
Revenue Act but the presumption is rebuttable, 
[p. 627, col. 2.] 

A ^caqf may be presumed by user, but the question 
whether such user has been established is a question 
of fact to be decided upon the evidence adduced in 
the case on either side. Where it is found that such 
user is not established and the finding is based upon 
legal evidence, it cannot be interfered with in second 
appeal. [t6id.] 

Second appeal against the decree of the 
District Judge, Budaun, dated the 5th of 
April, 1924. 
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Mr. M.A. Aziz, for the Appellant. 

Messrs. 5. B. Johari, Harnandan Pi'cisad 
and Saili Nath Mukerji, for t.ie Respond¬ 
ents. 

JUDGMENT* —This is a plaintiffs’ 
appeal and arises out of a suit brought by 
them for a declaration that a certain house 
situate in the City of Budaua was an Imani- 
hara and that the muafi landspecified at the 
foot of the plaint was waqf properly, and 
that neither the house nor the iniiifi was 
saleable in execution of a decree for sale 
obtained by defendant No. 1 against de¬ 
fendant No. 2 on the 8th of February, 192:1 
The plaintiffs describe themselves as 
members of the Muhammadan public in the 
City of Budaunand alleged that the house 
and the muaA iu dispute being waqf pro¬ 
perty, defendant No. 2 had no right to 
mortgage the same, and as such the pro¬ 
perty in dispute was not saleable in execu¬ 
tion of the decree obtained by defendant 
No. 1. The defence to the suit was that the 
property in dispute was not waqf property 
but was the persontl property of Intizam 
Ali. 

The defence found favour with the trial 
Court and it accordingly dismissed the 
plaintiffs' suit, and the learned District 
Judge on appeal by the plaintiffs has 
affirmed the decision of the trial Court. 

The decrees of the Courts below have been 
assailed before me on the ground that the 
fact of the property being waqf was con¬ 
clusively proved by the documentary 
evidence, and the Courts below misdirected 
themselves in not treating that docu¬ 
mentary evidence as conclusive and in 
holding, on the basis of the documents and 
judgments relied on by the defendants- 
respondents, that the property in dispute 
was not waqf property. It is urged that it 
was not at all necessary for the plaintiffs 
to prove an actual dedication at a particular 
time of the property in dispute, and that 
according to Muhammadan Law mere user 
is sufficient to stamp a particular property 
with the character of waqf property. In 
support of these contentions reliance has 
been placed by the learned Counsel for the 
appellants on the case of Salig Ram v. 
Amjad Khan (1) and on the case of Court 
of Wards v. Ilaki Bafdish ( 2 ). 

The question that th^ Courts below had 

(U 3 A. L. J. 516; A. W. N. (1900) 1.59. 

(2) 17 Ind. Cas. 744; 40 C. 297; I P. W. U. 1913; 11 
A. U J. 265; 1.3 M. L. T. 318; (1913) M. W X. 270; 17 
p. L. J 360; 27 P. R 1913; S3 P. L. R. 1913; 15 Bom. 
U R. 438; 25 M. h. J. 61; 40 I. A. 18 (P. 0.). 


to decide in this case was whether or not 
the property in dispute was vuiqf property. 
This was essentially a question of fact. In 
coming to a decision on this point the 
evidence adduced by both the parties had 
to be considered. The lower Appellate 
C'ourt liad given due weight to the docu¬ 
mentary evidence produced by the plaintiff- 
appellants and has, as a matter of fact, 
before proceeding to consider the docu¬ 
mentary evidence relied on by the de¬ 
fendant-respondents observed that “so far 
then the documentary evidence lends very 
great colour to the contentions of the plaint¬ 
iffs.” But after considering the docu¬ 
mentary evidence adduced by the defend¬ 
ants the lower Appellate Court came to the 
conclusion that the documentary evidence 
of the defendants was entitled to greater 
weight and pointed to the conclusion ihat 
the property was not lujqf. After taking 
all the facts into consideration the learned 
District Judge has summarised his con¬ 
clusion in the following words “I am of 
opinion that no laatj/ was ever created or 
that any attempt has been made to give 
any uiaq'/effect." This appears to me to be a 
findingof fact based on legal evidence and as 
such, cannot be challenged in second appeal. 
Itis argued by Mr. Aziz that, in view'of the 
decision in the Court of Wards v. I’ahi 
Bakh^h (2), referred to above, the lower 
Appellate Court should have treated [the 
entries favouring the waqf in the revenue 
papers relied on by the plaintiffs as con¬ 
clusive, and in this connection he naturally 
draws my attention to the fact that s, 44 
of the Land Revenue Act (Act III of 1901) 
is practically identical with s. 44 of the 
Punjab Land Revenue Act which formed 
the subject-matter of consideration by their 
Lordships of the Privy Council in the case 
of the Court of Wards v. Ilahi Bakhsh (2). 
By 8. 41 of the Land Revenue Act (Act III 
of 1901) the Courts are enjoined to presume 
the entries made in an annual register 
prepared under sub-s. (3) of s. 33 to be true 
until the contrary is proved. In the present 
case no such register has been produced in 
which the property in dispute is entered 
as waqf property, and even if there was 
any such entry in any such register, tha 
accuracy of such an entry could be chal¬ 
lenged by other evidence, as has been 
done in the present case by the defend¬ 
ants. The entry in an annual register is 
presumed to be true but the presumption 
is always a rebuttable presumptioa. 



Ibe learned Counsel for the respondents 
does not quarrel with the proposition of 
law upon which stress has been laid by 
Mr. AZ;Z, viz., that a waqi may be pre¬ 
sumed by user, but on the hndings of the 
lower Appellate Court a uaqf by user has 
not been {'roved. Indeed the finding is 
that “there is no evidence of any kind to 
show that they have ever spent any money 
at all on religious purposes.” 

It may be that after making representa¬ 
tions to the Government that they intended 
to spend or did actually spend the income 
of the mitafi for the maintenance of the 
Imimhara,the predecessors-in-title of de¬ 
fendant No. 2 succeeded in securing the 
remission of revenue from the Government 
and the Government may have actually 
remitted the revenue as it appears to have 
done for the expenses of the Imambara, but 
that by itself, in the absence of a clear 
proof of the fact that the revenue so re¬ 
mitted was actually spent for the purpose 
for which it was remitted by the Govern¬ 
ment, cannot in law be effectual to make 
the property a waqf property. 

For the reasons given above, in my judg¬ 
ment, the decisions of the Courts below are 
perfectly correct and I dismiss the appeal 
with costs including in this Court fees on 
the higher scale. 

If this decision of mine becomes final, a 
copy of this judgment is to be sent lo the 
Collector of the district with a view to his 
taking such action as he thinks desirable 
for the purpose of assessing revenue on the 
muafi in dispute. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal Sdit No. 352 of 11)25. 

November 17, 1926. 

Presevt.'—Mv. Justice Krishnan and 
Mr. Justice Odgers. 

F. G. NATESA IYER and otheks— 
Claimants Nos. 3, 4, 5— Appellants 

versus 

KAJA MARUF SAHIB— Claimant No. 1— 

Respondent. 

Land Acquiaition Act (I of ISOI/), s. Il--Compensa‘ 
tion — Apportionment — Landlord and permanent 
leetee. 

Where a person granted a permanent lease of his 
land on receipt of Ks. 150 from the tenant and on 
condition of payment of Rs. 4 per year reserving to 
himself the vielwaram interest in the land and the 
land was subsequently acquired under the Land 
Acquisition Act; 


[1001. C. 1927] 

Held, (i) that the interest of the landlord or meU 
n'aramdar was not confined to the right to receive the 
rent and could not, therefore, be valued merely at 
IlO years purchase of the rent reserved in the lease; 
[p. 0:^9, col. l.J 

(«i) tliat the apportionment of the compensation as 
between the landlord and tenant at I and was not 
erroneous, [ibid.} 

Appeal against the decree of the Court 
of the Subordinate Judge, Trichinopoly, 
dated the 23rd December, 1924, in 0. P. 
No. 7 of 1924 (0. S. No. 163 of 1922 on the 
file of the District Court, Trichinopoly). 

Mr. T. V. Muthxikrishna Iyer, for the 
Appellants. 

Mr. K. Aravamada Iyengar, for the Re¬ 
spondent. 

JUDGMENT. 

Krishnan, J. —This is an appeal in a 
laud acquisition matter as between the 
landlord and the persons who claimed the 
land under him under a permanent lease. 
The actual appellant is said to be a pur¬ 
chaser from a purchaser of the permanent 
lease. The case has come before the Courts 
because the parties did not agree to the 
apportionment between them of the com¬ 
pensation awarded which came to about 
Rs. 1,400 and odd. Out of this the Subordi¬ 
nate Judge has granted about f to the per¬ 
manent tenants and about a third to the 
landlord. Now, it is very strongly con¬ 
tended before us by Mr. Muthukrishna Iyer, 
for the permanent tenants, that the land¬ 
lord is only entitled to have a capitalised 
value of theRs. 4 rent payable by the per¬ 
manent tenant to the landlord for the land 
and, therefore, the amount given to him 
should be reduced to Rs. hO taking the 
capitalisation at 20 years’ purchase the 
balance should be given to the permanent 
tenants. The rights of the parties really 
depend upon the document executed by 
the landlord under which he parted with 
his rights in this land to the permanent 
tenant. That document is Ex. A. It is a 
sale of the landlord’s feudivaram interest 
in the land to certain individuals. The 
value put upon over 8 acres of this land 
under Ex. A is Rs. 150. Besides paying 
the Rs. 150 the permanent tenants were to 
pay also Rs. 4 every year to the landlord. 
Ihe document speaks of itself not as a 
sale of the land itself but as a sale of 
the kudivaram interest. Now, it is contend¬ 
ed that all the interest that the landlord 
has reserved to himself at the time of the 
acquisition of this land is the right to 
receive Rs. 4 from the tenants and that he 
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has only a right to be compensatei for 
that sum of money; in other words if we 
give him a capitalised sum which would 
bring him Rs. 4 at a reasonable rate of 
interest say 5 per cent, that will be the 
only compensation that he is entitled to. 
This argument overlooks the fact that the 
landlord does not part with all his inter¬ 
ests in the land by this sale. He has only 
sold the kudivaram interest. The melvaram 
interest is with him. It is difficult to say 
exactly what these two interests are. 
Kudivaram interest, one understands, is 
the interest the man in occupation of the 
land gets in the land for cultivating the 
land or utilising the land for any purpose 
for which it has been given. He gets 
possession of the land and he has also 
the user of the land. The melvaramdar 
has the rest of the interest in the land in 
himself. It is not merely a right to 
receive rent; he has got several other 
rights. For example, he could recover the 
land itself from the tenant, e.g.^ if the tenant 
denies his title there might be a for¬ 
feiture of the permanent tenancy. In that 
case the landlord would get back the land. 
There are other rights which the mel- 
waramdar has in the land. To value the 
melwaramdars interest merely at 20 years’ 
purchase of the rent that is reserved in 
his favour would, it seems to me, be 
quite unfair, so far as he is concerned. It 
is not an easy thing in any case to appor¬ 
tion the value of the land between two 
persons who have got somewhat indefinite 
rights in the land such as the melwaramdar 
and the kudivavamdar. The Subordinate 
Judge has divided the compensation as 
between the landlord and the tenant at 
^ and f. I am not satisfied that it is 
really erroneous. The suggestion made by 
the learned Vakil for the appellant seems 
to me on the face of it inequitable. When 
the land was leased out under Ex. A it 
was apparently a waste land fit only for 
pasturage of cattle and consequently 
valued at a very low figure. Now that 
the Railway Company has come forward 
and acquired the land, compensation 
has been given for it apparently on the 
footing of a building site. This enhanced 
value is not due to the exertion either of 
the landlord or the tenant. It is a sort 
of wind fall which has come to both the 
parties. There is no reason why one alone 
should have the whole of it and nottheother. 
If we give the landlord only Es, 80 we will 
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be ignoring altogether the general right 
as melwaramdar which is in him. It 
seems to me, therefore, that this is not a 
fit case for interference in appeal. I would, 
therefore, dismiss the appeal with costs. 

Odgeps, J.“I agree. What we have to 
do is to see what the interests of the respec¬ 
tive parties are under Kk. A in the lands 
which have been acquired compulsorily 
under the Land Acquisition Act and as far 
as possible to value those interests equitably 
between the parties. Now the difficulty 
in this case is largely caused by the e.xpres- 
sion used in Ex. A, 'kudivaram' and 'mel- 
waram' because it is only faintly suggested 
that this is a settled estate such as would 
fall under the Act of 19t8. There was no 
question that it is not so. The landlord 
reserved a certain interest in this property. 
I think it is incorrect to say that Ex. A is 
an out and out sale subject to the reservation 
of a quit rent in favour of the landlord. In 
fact, it, in terms, purports to be an absolute 
sale of the kudivaram right. It may be 
that other rights are inherent in the land¬ 
lord who is styled the melwaramdar in Mb 
document. In any case, the land in 1909 
was practically waste land. It has now 
increased enormously in value owing to 
its proximity to th&new railway works of 
the South Indian Railway now being erected 
near Trichinopoly. As my learned brother 
has said it is not owing to any exertions 
or expenditure on the part of either the 
landlord or the tenure-holder that this 
increase in value has come about. It is 
a pure piece of good fortune. Had Ex. A 
been an absolute sale of the land, of course, 
there would have been no question, but 
that the whole of the money paid by Gov¬ 
ernment would go to the purchaser. But 
that it is not so. And it seems to me it 
would be eminently unfair to say under 
the circumstances that all that the melwa- 
ramdar is entitled to is the capitalised 
value of R3. 4 a year. The case in Dinen- 
dra Narain Roy v. Tituram Mukerjee (1) 
was pressed upon us, but as pointed in Bom- 
madevara Venkata Narasimha Naidu v. 
Atmuri Subbarayadu (2) it is not clear 
exactly what was the tenure and its terms 
which existed between the parties in 
that case. Here. I think, it is quite 
clear from Ex. A that something more than 
a mere quit rent of Rs. 4 a year was 

a) 30 C. &0l;7C. W. N. 810. 

(2) 12 Ind. Cas. 43G; 36 M. 395; 10 M. L. T. 319 
1911) 2 M. VV. N. lOlj 25 M. L. J. 17. i 
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intended to be reserved to the landlord. I 
aninot satisfied that the Subordinate Judge 
was wrong in law and 1 consider it would 
be unfair to disturb his decision unless 
one was really satisfied that it was wrong 
HI law and could not be sustained. I, there¬ 
fore, agree that the appeal fails and should 
be dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Kules Nob. 902, 9J2 and 913 


V. JA-vlM KANTH DEWAN. [100 1. C. 1927J 

the petitioners to deposit stamp duty and 
penalty ^ in respect of three documents. 
The petitioners had instituted three suits 
for recovery of money due upon the said 
documents and filed the same along with 
the plaintiffs. A Commissioner was appoint¬ 
ed for the examination of one of the 
plaintiffs and the documents were proved in 
the course of the deposition of that witness 
taken by the Commissioner. Thereafter 
the suits were adjourned from time to time 
and ultimately resulted in a compromise on 
the basis of which decrees were passed on 
the 25th May, 1926. On the 3rd June. 192t), 
the decrees w'ere signed and sealed. On the 
2nd July, 1926, the sheristadar made a 
report stating that the documents were not 
promissory notes but bonds wuthin the 
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January 5, 1927. 

P?*e5e7U;—Mr. Justice Mukerjee and 
I^Ir. Justice Graham. 

KHETRA MOHAN SAHxA. and others 
—Plaintiffs—Petitioners 

versus 

JAMINI KANTA DEWAN /nd others— 
Defendants—Opposite PA-iTiEs 

Stamp Act (II of 1800), ss. 2 (o) (6), SJ~'Bovd'- 
KegoUahle Instniments Act {XXVI of 18S1) as 
amended by Act VIII of 1010, s. IS, Expl (t)—LV- 
planatwn, whether can he read into definition of bond 
^Imposition of stamp duty and penalty after decision 

of case, legality of. 

Explanation (i) introduced to 6. 13 of the Negotiable 
Instruments Act by Act VllI of 19)9 cannot be 
read into the definiticn of a bond as contained in 
8. 2 (5) (h) of the btsmp Act so as lo make an 
instrument which on the face of it is not payable to 
order, one payable to order by yiitue of ibe ^aid 
Explanation and thus to take it out of the said de¬ 
finition. For the purposes of ll;c Stamp Act docu¬ 
ments. as they apiicar on the face of them hare to 
be considered, [p. G31,col. l.j 

A Court has no jurisdiction after a case has been 
finally disposed of to pass an order under s 35 of 
the Stamp Act directing a party to deposit stamp 
duty and penalty in respect of an insufficiently stumc- 
ed document tiled in the case, [ibid.] ' 

Rules against an order of the Sub-Jud<^e, 
First Court, Faridpur, in Money Suits Ncs’ 
28, 29 and 30 of 1925. 

Babus Rajendra Chandra Guha and 
Debendra Nath Bhattacharjee, for the Peti¬ 
tioner. 

Babus Duarka Nath ChakravarUj and 
Surendra Nath Guha, for the Opposite 

Party. 

JUDGMENT. —These three Rules are 
directed against as many orders passed by 

theSubordinate Judge, First Court, Faiid- 
pur, by which that learned Judge directed 


meaning of the Stamp Act and accordingly 
should have been stamped as such. On the 
said report the Subordinate Judge passed 
the orders against w'hich these Rules are 
directed. 

The two contentions urged on behalf of 
the petitioners are ; First, that the Subordi¬ 
nate Judge had no jurisdiction to make 
these orders, and second, that the documents 
are promissory notes and not bonds within 
the meaning of the Stamp Act 

It w'ill be convenient to deal with the 
second contention first. The documents are 
addressed to a particular person, namely, 
the plaintiff No. 1. Each of them contains an 
unconditional undertaking signed by the 
maker to pay on demand to the person in 
whose favour it is executed, a certain sum 
of money, principal together with interest. 
They are attested by a number of witnesses. 
The definition of promissory note as given 
in s. 2 (22_) of the Stamp Act adepts the 
definition as given in .s. 4 of the Negotiable 
Instruments Act of 1881 and includes some 
instruments not covered by that definition. 
The petitioner’s contention is that as 
these documents are all dated subsequent 
to 1919, (he amendment introduced by Act 
VIII of 1919 lo s. 13 of the Negotiable 
Instruments Act of 1881 has to be taken into 
account in reading this definition, and if 
so read, these documents would be instru¬ 
ments payable to order as they do not con¬ 
tain words prohibiting transfer or indicat¬ 
ing an intention that they shall not fce 
transferable. They would thus be instru¬ 
ments attested by witnesses but payable to 
order and consequently would not satisfy 
the definition of bond as given in e. 2 (5) (6) 
of the Stamp Act. In my opinion thii^ 
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argument is not sound. Explanation (i) 
which amongst other amendments, was 
introduced by Act VIII of 19iy to s. 13 of 
the Negotiable Instruments Act of 1881, 
was meant to enlarge the definition of a 
negotiable instrument. By this amendment 
a promissory note not payble to order, 
which previously was not negotiable, was 
brought within the class of negotiable 
instruments; and the amendment, in my 
opinion, cannot be read into the definition 
of a bond as contained in s. 2 (5) (b) of the 
Stamp Act so as to make an instrument 
which on the face of it is not payable to 
order, one payable to order by virtue of 
the said Explanation and thus to take it 
out of the said definition. For the pur¬ 
poses of the Stamp Act the documents, 
as they appear on the face of them, have 
to be considered. They are attested by 
witnesses and are not payable to order or 
bearer. In my judgment they are bonds 
within the meaning of the Stamp Act and 
should have been stamped as such. The 
second contention, therefore, must fail. 

The arguments advanced on the first 
contention shortly put, are as follows: It is 
said that the documents were never admit¬ 
ted in evidence by the Court as the 
depositions recorded by the Commissioner 
had not yet been brought on the record by 
reading them in Court, and that the suit 
never reached the stage at which the 
documents could be sought to be used in 
Court and consequently the Subordinate 
Judge had no jurisdiction to act under 
s. 35 of the Stamp Act. It is also said that 
if the documents are treated as having 
been admitted in evidence by the Subordi¬ 
nate Judge he was not entitled to re-open 
the matter and deal with the documents 
again under s. 35 of the Stamp Act by 
reason of the provisions of s. 36. I am of 
opinion that it is not necessary to deal 
with the first branch of this contention 
because as the suits had already been 
disposed of and the decrees signed and 
sealed the provisions of s. 35 of the Act 
were wholly inapplicable to the case. 
The Subordinate Judge had no jurisdiction 
to proceed in the way that he did. 

The Rules should be made absolute and 
the orders complained of set aside. In 
view of the fact that the petitioners have 
not been successful in their second and 
main contention there will be no order as 
to costs in their favour. 

A. M. RuU made aiioluU. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 206 of 1926, 

January 27, 1027. 

Priseuf-—Sir Louis Stuart, Kt., 

Chief Judge, and Mr. Justice Raza. 

BADRI SINGH— Defendant—Appellant 

versus 

BAM BAHADUR SINGH— Plaintiff- 

Respondent. 

Civil Procedure Code {Arf V of W0S),s. 100—Second 
appeal—Finding upon coii'ttructiioi of documeyit’ 

ary evidence, whether decision of fact. 

A finding ba.sed upon the construction of or in¬ 
ferences drawn from documentary evidence hut in 
no sense based upon the legal elTecl of tlie documents 
cannot be questioned in second appeal, [p. C32, col. 

The decision, therefore, in a pre-emption suit 
that a certain mahal is not a portion of or identical 
with another mahal based upon the construction of 
certain documents is a decision of fact and cannot bo 
disturbed in second appeal, [ibid.] 

Chatenay v. liracilian Siih-marine. Telegraph Co., 
Ltd. (1) and Midnapur Zeminary Co., Ltd. v, Vma 
Charan Mandal (2), relied on. 

Second appeal against a decree of 
the Additional Subordinate Judge, Gonda, 
dated the 29th March, 1926, upholding that 
of the Muiisif, Tarabganj at Gonda, dated 
the 5th February, 1926. 

St. George Jackson and Mr. H. D. 
Chandra, for the Appellants. 

Mr. S. M. Ahmad, for the RBSpondent. 

JUDGMENT. —This second appeal is 
based upon a plea that there is no right 
of pre emption in Mahal Azmat Singh in 
village Rampur Kharahta in the Gonda 
District. In order to establish that there 
is DO right of pre-emption in any village 
community in Oudh ; it is necessarv under 
the provisions of s. 7 of Act XVIH of 
1875 to rebut the presumption that such 
a right does exist, and it was, therefore, 
unnecessary for the plaintiff who wasassert- 
ing a right of pre emption to do more than 
rely upon the presumption, in order to es¬ 
tablish that the right of pre-emption existed 
in the village of Rampur Kharahta. Upon 
facts the appellant succeeded in showing 
fromthewajib ul ar^oftheadjoiningvillage 
Kheriya Khas, that no right of pre-emption 
exists in the village of Kheriya Khas, and 
he was also able to show that in the 
village of Rampur Kharahta there is a 
mahal known as Ma/ial Khareya, in which 
as in Kheriya Khas, there is no right of 
pre emption. We thus have it established 
at the commencement that under the pro¬ 
visions of e. 7 of Act XVIII of 1876 a right 
of pre-emption must be presumed to exist in 
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the village of Rampur Kbarahta with the 
exception of that portion of the village 
which is known as Mahal Khareya, and 
this narrows down the question for our 
decision to a determination as to whether 
Mahal Azmat Singh is or is not identical 
with or a portion of Mahal Khareya. The 
Courts below have decided that Mahal 
Azmat Singh is not a portion of or identi¬ 
cal with Mahal Khareya. This decision 
of the Courts below is a decision of fact. It 
is based upon the lower Courts’ construc¬ 
tion of certain documents, but it is not in 
any. sense based upon the legal effect of 
those documents. The documents were 
here pieces of evidence which were con¬ 
sidered in determining the question of fact. 
Findings, therefore, based upon the con¬ 
struction of or inferences drawn from such 
documentary evidence cannot be question¬ 
ed by us in second appeal. This principle 
which is the same principle that was 
enunciated in 1891 in Chatenaijv. Brazilian 
SubmarincTclegraph Co. Ltd. (1), has been 
enunciated again by their Lordships of the 
Judicial Committee in Midnajmr Zemin- 
dary Co. Ltd. v. Uiyia C/iara?i, Mandal ('>). 
We are thus precluded from entering into 
the point at all. So far as this Court is 
concerned we arrive at no finding as to 
whether Mahal Azmat Singh is a part of or 
identical with Mahal Khareya in village 
Rampur Kharahta. Our d'ecision upon 
this point is that we are precluded under 
the law from disturbing the finding of the 
Courts below upon this point. As a result 
we dismiss this appeal with costs. 

Apj)eal di.smissed 

(\) (I8f)l) 1 13. 79; GO L. J. Q. B. 295; G3 L’t 

(2)VlInd. Cas!‘l8-?: 21 A. L. J. 72.3; A I. R. 192;! 

V. C. 187; 4 1’. L. T. G27; M. I, T. 291; i'I92;!) il 

W. N. 8.12; 45 .M. L. J. fiG;}; 25 Bojn. R 1*5S7- (q 

C. L, J. 10 ; 29 C. W. X. 131 (P. C.). ’ 
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PATNA HIGH COURT. 

Civil Revision No 424 of I92t). 
January 17. 1927. 

.—Justice Sir B. K iMullick Kt. 
SITA RAM— Petitioner 

versus 

HANUMAN PRASAD AND OTHEliS— 

Oppositk Pahty. 

Hindu Law — Partition--Manager how far liable to 
render account. 

A member of a joint Hindu family in askino- for an 
account in a i)artilioa suit cannot object the 


various items of past expenditure by the kartn bnt 
he can call for aa account for the puVose of ascer^ 
taming hoiv much was saved each year out of the 
income m order that it may be at the disposal of the 

joint family for partition, [p. 633, col. l.J^ 
Application against an order ot the 8ub- 
ordinate Judge, Second Court, Arrah, dated 
the 2nd August, 1926. 

Mpsrs. S M. Mullick, N. N. Sen and 
Haghosaran Lai, for the Petitioner. 

Slessrs. N C. Sinha, Nawal Kishore Pra¬ 
sad 11 and Kedar Nath Varma, for the Op- 
posite party. ^ 

JUDGMENT.—This is an application 
under 8. lo7 of the Government of India 

Act asking the Court to direct the Subordi¬ 
nate Judge to make certain amendments 

June, 19hfi. The plaintiff sues his two bro¬ 
thers for partition of joint family property. 
In January, 1924, there was a previous 
partition by an indenture duly registered. 
Ihe plaintiffs case now is that this parti¬ 
tion deed was fraudulent and he asks that 
it may be set aside and a fresh partition 
made of all the joint family properties. 
Ihe hrst amendment to the plaint for 
^nich he asks is that the defendants should 
be directed to furnish a list of the entire 
ancestral joint property. 1 cannot see anv 
objection to this prayer except the general 
ground which the learned Subordinate 
Judge takes, namely, that none of the 
prayers are bona fide. 

J he third amendment is similar to the 
first and it asks that the defendant No. 1 
he directed to file in Court a complete list 
of the properties in the golci and a receiver 
be appointed to look after the business of 
the gola. It is a fact that the defendant 
No. 1 is^ in possession of the gola which 
is described in the deed of partition as 
being the separate property of this defend¬ 
ant. d he application to appoint a receiver 
in respect of it cannot be entertained 
but I see no reason why the defendant 
No. 1 should not be required to disclose 
the properly that is in it and which he 
claims to be his separate property. The 
case of the plaintiff is that the property in 
that gola is joint family property, ftseems 
to me that the defendant is bound to make 
discovery. The learned Subordinate Judge 
thinks that a list of the ancestral joint 
property, both moveable and immoveable, 
was made long ago at the time of the 
partition deed and that it is merely for 
the purpose of harassment that the plaint¬ 
iff now asks for another list. Aa the 
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plaintiff attacks the partition deed asfraudu- 
lent and claims that not only is it wrong 
in its details but that properties which 
belonged to the joint family have been 
omitted from it altogether I think he is 
entitled to ask for a fresh list. 

With regard to the second prayer, namely, 
that the defendant No. 1 who is in posses¬ 
sion of the properties should be directed 
to submit in Court an account and buj~ 
karat of the income and expenditure since 
1957 Sambat, the objection taken by the 
learned Subordinate Judge is that the 
addition of this prayer will alter the 
nature of the suit. I do not think so. A 
member of a joint family in asking for 
an account in a partition suit cannot object 
to the various items of past expenditure 
by the karta^ but he can call for an account 
for the purpose of ascertaining how much 
was saved each year out of the income in 
order that it may be at the disposal of 
the joint family for partition. I think, 
therefore, that the prayer should be 
allowed. 

The learned Vakil for the opposite-party 
suggests that the plaintiff, instead of 
making the amendments in the plaint 
that has been filed, should file a fresh 
plaint with fresh Court-fee. There is no 
object in subjecting him to this extra ex¬ 
penditure, but what the plaintiff will 
have to do is to pay the necessary Court- 
fees when the proper time comes upon 
the prayer to set aside the partition deed 
as well as upon the prayer for accounts. 
He must give an estimate of the amount 
at which he values the relief for account 
and pay whatever Court fee is legally pay¬ 
able thereon. 

The application is allowed with costs 
hearing fee three gold mohurs. 

A. N. A. Application allowed. 


ALLAHABAD HIGH COURT. 

Sb;ond Civil Appeal No. 1113 of l9^4. 

January 6, 1927. 

Pi'esent: —Mr. Justice Iqbal Ahmad. 
DWARIKA TKWARI AND uTHEHS— 
PL4 INTIFFS—Appellants 

versus 

MATA BADAL MALI and otheus— 
Dufbndants—Respond KNT3. 

Mortgage—Redemption, suit for—Failure to prove 
■mortgage, effect of. 

Where in a suit for reriemption of a mortgaaje the 
pUintin faili to prove that the property iu dispute 


MATA BADAL MALI. 033 

was mortgaged to the defendant, the suit must ho 
dismissed, [p. 034, col. 1.1 
Ganeshi Lai v. Basanti Lai (1; and Bala v. Shiva 
(2), distinguished. 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Jaunpur, dated the 9th of 
April, 1924. 

Mr. Haribana Sakai, for the Appellants. 

Mr. A. Samjal, for the Respondents. 

JUDGMENT.— This is a plaintiffs’ 
appeal and arises out of a suit for redemp¬ 
tion of a mortgage. The plaintiffs’ case 
was that half of old plot No, 5 correspond¬ 
ing to plot No. 11 of the recent settlement 
was mortgaged by Sheo Sahai, grand¬ 
father of plaintiffs Nos. 1 and 2 and great 
grand-father of plaintiff No. 3 to Ram 
Prasad Mali grand-father of defendant 
No. 1 about 45 or 46 years prior to the in¬ 
stitution of the suit for a sum of Rs. 49-15-0 
and that the plaintiffs were entitled to 
redeem the mortgage. 

The defence to the suit was that the plot 
in dispute never belonged to the plaintiffs 
and was never mortgaged to defendants’ 
ancestor and that the defendants were in 
possession of the plot in dispute not as 
mortgagees but as fixed rate tenants. 

Both the Courts below have accepted 
the pleas urged in defence and have dis¬ 
missed the plaintiffs’ suit. 

The lower Appellate Court has found as 
a fact that a portion of plot in dispute was 
made a gift off by one Thakur Narain 
Singh, who was the zemindar of the plot 
in dispute, to two persons Mata Din Tewari 
and Sheo Sahai in 1248 F., and that the plot 
in dispute all along continued in possession 
of Ram Prasad Mali as a tenant, and that the 
donees under the deed of 1248 F. never got 
actual possession of the same. It has fur¬ 
ther held that the plaintiff failed to prove 
that the plot in dispute was ever mort¬ 
gaged to Ram Prasad Mali, and that the 
specific mortgage set up by the plaintiffs 
has not been proved. It has also held that 
the only right of Sheo Sahai as one of the 
donees under the deed of 1248 F was to 
realise a certain amount of rent from Rath 
Prasad Mali who was tenant of the plot 
io dispute and it was this right to realise 
rent that was actually mortgaged by Sheo 
Sahai to Ram Prasad Mali. These findings 
of the lower Appellate Court are based upon 
entries in the revenue papers and the 
learned Counsel for the appellants has 
failed to satisfy me that the lower Appel¬ 
late Court has in any way miaconstruad 



TIMMiSaTTI SA.NJIVAP.'A V. FIN’NU VEaKaTANAHAPPA. [100 1. C. 1927] 


634 

the entries in the revenue papers. It is true 
that a perusal of the deed of 1:^48 F. leads 
to the conclusion that what was gifted by 
Thakur 2Narain Singh was not the right 
to realise rent but was a right to actual 
occupation of a portion of the plot in dis¬ 
pute, but even then Ram Prasad Mali, 
having continued in possession as a tenant 
after the gift, would acquire in the plot 
in dispute either the rights of an occupancy 
tenant or the rights of a fixed rate tenant. 
In either case the right to the possession of 
the plot would be with him and the plot 
itself could not have been mortgaged by 
Sheo Sahai. 

On the finding arrived at by the lower 
Appellate Court that the plaintiffs failed to 
prove that the plot itself was mortgaged to 
Ram Prasid Mali and that the plaintiffs 
failed to prove the mortgage set up by 
them, the suit for redemption had been 
rightly dismissed by both the Courts below. 

It is next urged by the learned Counsel 
for the appellants that the lower Appellate 
Court having held that what was mort¬ 
gaged to Ram Prasad Mali was the right 
"to receive Rs. 2 3-3 as rent," a decree for 
redemption of that right at least ought 
to have been passed in the plaintiffs’ favour. 
In support of this contention reliance has 
bem placed by the learned Counsel for 
the appellants on the case of Ganeshi Lil v. 
Basanti Lai (\) d^nd on the case of Bala v. 
Shiva {2). la my opinion, there is no force 
in the contention advanced on behalf of 
the appellants, and the authorities cited 
are distinguishable. All that was decided 
in the case of Ganeshi Lai was that though 
in a suit for redemption it lies in the , first 
instance on the plaintiff to prove the mort¬ 
gage set up by him, still if the plaintiff 
has given a prima/acie proof of the same 
the burden shifts on the defendant. In the 
preseot case the mortgage set up by the 
plaintiffs has been definitely found not to 
have been proved. It is not the case here 
that the plaintiffs succeeded in adducing 
some prima -facie proof of the existence 
of the mortgage which they sought to 
redeem and tue defendants did not succeed 
in rebutting the case made out by the 
plaintiffs. The plaintiffs’ allegation as to 
the mortgage of the plot itse'f has been 
found to be false by the lower Appellate 
Court. In the Bombay case relied on by 
the learned Counsel for the appellants it 

. ( 1 ) 20 Ind. Cas. 29. 

5BomrL.B.85» 


^asneldthat where‘‘the plaintiff did not 
tie himself down to a specific mortgage 
maie at a particular time, he was entitled 
t^o succeed if he proved that the land was 

held by the defendants as mortgagees." In 
the case giving rise to the present appeal 
it has been found by the lower Appellate 
Court that the plaintiffs have failed to 
prove that the defendants are the mort¬ 
gagees of the land sought to be redeemed, 

and as such, the Bombay case is distin¬ 
guishable. 

For the reasons given above, in my 
judgment, the decision of the lower Appel¬ 
late Court is perfectly correct and I dis¬ 
miss the appeal with costs. 

Appeal dismissed. 


madras high COURT- 

Civil Rbvisio.v Petitio.v No. 582 of 1925. 

December 16, 1926. 

Present: —Mr. Justice Srinivasa Iyengar. 
TIMMA8ETTI SANJIVAPPA AND OTHERS 
—DEFeNDANTs—P etitioners 

versus 

PINNU VENKATA NARAPPA— 
Plaintiff—Respondent. 

amended by Act 

C;^j t>ch. I, Art. 158—Civil Procedure 

Code (Act V of WOS), s. 115, Sck. II, para. Ufc)- 
Application to set aside award. — Limitation—Dismissal 
of application without advertence to amendment of 
ArL 15S Revision—Intenfional absence of dissenting 
arbitrators —I alidity of award of majority. 

Art. 1.53 of Sch. I of the Limitation Act of 
1908 as amended by Act XVIII of 1919 the period of 
ten days prescribed for hling an application in Court 
t^o set aside an au'ard must be computed from the 
date when the award is filed in Court and notice of 

cof 1 ] ^ parties, [p. 635, 

omission of a Court in decidiug a point of 
limitation to have advertence to an amendment of 
the. Article concerned, is not a mere error in the 
decision of a question of law and affords good ground 
^r interfering in revision under s. 115, Civil Procedure 
Code. [p. 635. col. 2.] 

\Vhere a matter is not really heard by all the 
arbitrators appointed, there is material on which the 
Court may fiud the award to be bad on its face. But 
if the dissenting arbitrators merely absent themselves 
in order to render infructuoiis a contemplated award 
by the majority of the arbitrators, the Court will not 
set aside the award merely on that ground, fp. 636, 
col. l.j 

Petition, under e. 115 of Act V of 1908 
and 8. 107 of the Government of India Act, 
praying the High Court to revise a decree 
of the Court of the District Munsif, 
Penukondaj in 0. S. No. 626 of 1923. 
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Mr. G. Musalappa Reddi, for the Peti¬ 
tioners. 

Mr. N, Chandrasekhara Iyer, for the Re¬ 
spondent. 

JUDGMENT, —I am satisfied in this 
case that the learned District Munsif dis¬ 
missed the application of the defendants 
objecting to the award on the ground that 
it was barred by the law of limitation 
without any reference even to the actual 
Article of the Limitation Act applicable or 
the wordingof it. This is what he states : 
“The award was submitted on 8th Decem¬ 
ber, 1924, and this application is made to¬ 
day" and then, because the application to 
set aside the award was made on grounds 
of corruption, misconduct, etc., he comes 
to the conclusion that the application must 
be made within ten days after the award 
is submitted to the Court under Art. 158 
of the Limitation Act and says, “This peti¬ 
tion comes in too late and so is dismissed." 

The present Art. 158 of the Limitation 
Act is in these terms:—“Under the .Code 
of Civil Procedure, 1908, to set aside an 
award, ten days," and in the third column 
it is provided that the ten days should 
be computed from when the award is 
filed in Court and notice of the filing has 
been given to the parties. The former 
Art. 158, is, “Under the Code of Civil 
Procedure, 1 08, to set aside an award, ten 
days, from when the award is submitted to 
the Court." Having regard to the language 
used by the learned District Munsif in bis 
order, particularly the expression “after 
the award is submitted to the Court," I 
have not the slightest dcuht that the 
learned District Munsif was referring to the 
Articles of the Limitation Act as it stood 
before the amendment which was made I 
believe in or about 1919 or 1920 and did 
not even refer to the Article as amended and 
as it stood on the date on which the appli¬ 
cation of the order was made. It has been 
strenuously contended by Mr. Chandra- 
sekara Iyer for the respondent that 
having regard to the fact that it is 
provided that there should be no appeal 
against the judgment directing a 
decree to be passed in terms of the award 
except when the order of the Court goes 
beyond the terms of the award, the pre¬ 
sent petitioner has no right to ccme to 
this Court by way of a civil revision 
petition to have such order revised and 


wrong view of the law, that mere fact is 
no ground for interference of this Court 
in revision. Assuming it to be so, I am 
not inclined merely to regard as an error 
in the decision of a question of law the 
omission of the lower Court to have 
advertence to the proper Article of the 
Limitation Act as it stood amended on the 
particular date. If the lower Court had 
considered the terms of the Article and for 
some reason concluded that having regard 
to the terms thereof the application for 
setting aside the award was barred by 
limitation, it may be that this Court may 
refuse to interfere. But this is not such a 
case. The lower Court has net even con¬ 
sidered the question and, therefore, I can¬ 
not regard it merely as a case where the 
lower Court in considering a question 
has come to a wrong decision. I am, there¬ 
fore, satisfied that this is a case in which 
this Court should properly interfere and 
set aside the order. No doubt the peti¬ 
tioner has nowhere stated that he was 
served with the notice of the award on a 
date computing from which his application 
would not be barred by the law of limita¬ 
tion. I have a sort of an idea that the 
petitioner’s advisers were also probably 
labouring under the same mistake as the 
learned District Munsif. However, that may 
be, as it is clear that the lower Court has 
not had advertence even to the proper 
Article of the Limitation Act, in deciding 
this question and as there are no materials 
before me on which 1 can now say whether 
or not having regard to the terms of the 
Article the application is or is not barred 
by the law of limitation, it is necessary 
that the case should be sent back to the 
lower Court for being disposed of accord¬ 
ing to law. If the lower Court should come 
to the conclusion that having regard 
to the dale on which the notice, if any, 
has been served of the filing of the award 
on the petitioner the application is barred 
by the law of limitation, then it may deal 
with it accordingly. But if it is not barred 
by the law of limitation, then of course 
it will go on to hear the application on 
the merits and dispose of the same accord¬ 
ing to law. 

The learned Vakil for the petitioner also 
argues that the award is on the face of it 
wrong, because only three out of five 
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arbitrators have purported to act m v... 
set aside. It has been argued that even matter of the arbitration. As against thi( 
whea. the lower Court has proceeded oa a" Mr. Chandrasekara Iyer has argued tha 
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the whole of the hearing was conducted 
by or before all the five arbitrators and 
that it was only when it became clear to 
the two arbitrators who were siding with 
the defendants and dissenting from the 
other arbitrators that the award of the 
majority was likely to be the other way that 
they purported to have nothing more to do 
with the further proceedings in arbitration. 

This would also, therefore, be a matter for 
the lower Court to consider in deciding on 
the application. If the lower Court should 
come to the conclusion that the case be¬ 
fore the arbitrators was not really heard by 
all the arbitrators appointed, then of course 
it follows that there may be material on 
which the Court may find the award to 
be bad on its face. But if on the other 
hand what the two dissenting arbitrators 
did was merely to render infructuous the 
contemplated award by the majority of 
the arbitrators, then the Court will not set 
aside the award merely on that ground 
but consider the other grounds on which 
if any, the applcation is based. 

Costs of this petition will abide and 
follow the result. 

V. N. V. Order set aside. 


minor — 


ALLAHABAD HIGH COURT. 

SECOND CiTiL Appeal No. 1538 of 1924. 

January 28, 1927. 

Present Mr. Justice Dalai and 
Mr. Justice Fullaii. 

MUHAMMAD SIDDIQ and another — 
Plaintjffs—Appellants 

ve 7'$us 

SHAHAB-UD-DIN and ANOTHER— 
Defendants—Respondents. 

Muhammadan Law — Dower—Marriage of 
Guardian whether liable for dower. 

Under the Muhammadan Law a father does not, by 
merely giving his consent to the marriage of his minor 
son, become automatically a surety for the payment 
of the dower-debt. [p. 636, col. 2.] 

Second appeal from a decree of the 
District Judge, Budaun, dated the 3rd of 
July. 1924. 

Akhtav Husain Khan and A, M. 
Khwaja, for the Appellants. 

Mr. Mvshtaq Ahmad, for the Respondents. 

JUDGMENT. —The parents and heirs 
of a deceased , wife sued the deceased’s 
husband and the husband’s father for 
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recovery of their share of the dower-debt. 
Idesuit was decreed against the son alone 
^no does not appear to own any property, 
ine plaintiffs have come here in second 
appeal to obtain a decree against the 
lamer, lioth the subordinate Courts have 
Held It as a finding of fact that the father 
was not a surety for the payment of the 
debt at the time of the marriage. The 
husband was a minor at the date of the 
marriage, which was arranged by the 
father The question which arises is whe¬ 
ther the father by his consent to the marri¬ 
age becomes a surety for the payment of the 
dower-debt fixed at the time. It would 
appear trom a statement in Mr. Tyabji's 
Principles of Muhammadan Law, Second 
Edition, page 179, s. 101 {1} that his becom- 

w? ^ be presumed. 

What he says is that where the marriage 

has been contracted on behalf of a minor of 
the male sex by his guardian for marriage, 
the property of the minor is liable for the 
dower, and, if he has no property, the guar¬ 
dian 19 liable to pay it to the wife. The 

statement is not very clear, but possibly it 

means that the guardian would be per¬ 
petually liable and not only till the minor 

attains the age of majority according to 
Muhammadan Law. i on his reaching 
puberty. Unless such were his opinion, it 
will not help the appellants because obvi¬ 
ously the son was sixteen years of age at the 
time of the death of the plaintiffs’ daughter 
and was a majoraccording to Muhammadan 

« T pointed out by the learned Judge 
of the lower Appellate Court, Mr. Tyabji, 
who as a rule gives Baillie for his authority, 
has not given any reference in support of 
this particular opinion of his to thatauthor- 

iQ^ 7 ^ referred to Baillie’s Edition, 

1875. What he says at page 141 is that 
when a man has married his infant son to 
a woman, and becomes his surety for the 
dower, and the transaction has taken place 
while the father was in good health, the 
suretyship is valid if accepted by the 
woman. The conditions for the liability of 
the father according to this authority are 
his becoming a surety, his being in good 
health and the acceptance by the bride. 

We are of opinion that if this authority had 
desired to lay down in accordance with the 
text that a father simply by giving his 
consent to the marriage automatically 
becomes a surety for the payment of the 
dower-debt, he would not have laid down 
this rule of the father becoming a surety at 
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the time of the marriage and the other con¬ 
ditions attached to the validity of such 


surety. It may be admitted that the pass¬ 
age from Amir Ali quoted by the lower 
Appellate Court is not helpful, because 
there the question considered is only of 
the death of the son without leaving any 
property and no statement is made as to the 
liability of the guardian, who gave the 
consent if the son did not happen to 
possess any property. At the same time if 
there had been such a tenet of Muham¬ 
madan Law as to make a guardian of the 
minor ibridegroom liable for the payment 
of dower-debt simply because he arranged 
the marriage and gave his consent, a state¬ 
ment to that effect would have been found 
in Amir Ali's book. In consideration of 
all these points we are not prepared to 
follow the principle of law laid down in 
s. 104 of Mr. Tyabji's book. 

We dismiss this appeal and make no 

order as to costs. 

A. N. A. Appeal dismissed. 


OUDH CHIEF COURT. 

SfiCoND CiViL Appeal No. 6l op 1926. 

January 17, 1927. 

Present :—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan. 

MATA GHULAM SINGH— Plaintiff- 

Appellant 

versus 

KALI DIN SINGH AND another— 
Defendants—Respondents. 

Pr6‘emption—Transfer of land by Crown Riyht of 
pri-emption—Oudh Laws Act (XVIII of 

Where the Crown‘grants and transfers land to an 
oflicer the transfer is not a sale pure and simple but 
there is an outstanding element of grant and no right 
of pre-emption arises under the Oudh Laws Act. 

Second appeal from a decree of 
the Sub-Judge, Partabgarb, dated the 14th 
December, ly25, in Civil Appeal No. 381 of 
1925, confirming that of the Muueif, Par- 
tabgarh, dated the 19th September, 1925, in 
Civil Suit No. Ibl of 1924. 

Mr. Ali Za/ieer, for the Appellant. 

Mr. A. P. Sen, for the Respondents. 
JUDGMENT.— This is the plaintiff’s 
appeal from the decree of the Subordinate 
Judge of Partabgarb, dated the 14th of De¬ 
cember, 1925, affirrhing the decree of the 
Munsif of the same place dated the 19th of 

September, 1925. 


The appeal arises out of a suit forpre-emp. 
tion. The facts are as follows:— 

The claim relates to certain specified 
plots of land situate in the village of 
Pura Ajmer Shah, Pargana and District of 
Partabgarb. The total area of the plots 
in suit is 2 bighas 5 bisicas and. 12 bisican.' 
sis. These plots together with other im¬ 
moveable properly were originally acquired 
by the Secretary of State for India in 
Council for public purposes under the pro¬ 
visions of the Land Acquisition Act, 1894. 

The plots in suit, however, remained 
unused and under the deed of the 12th of 
May, 1924, the Secretary of State has trans¬ 
ferred them to the defendants, Kalidin 
and Lakpat Singh, for an ostensible con¬ 
sideration of Rs. 58. 

On a plea raised by the defendants the 
Courts below dismissed the suit for pre¬ 
emption on the ground that the trans¬ 
feror, the Secretary of State, was not a 
“co sharer" and that for the purpose of a 
claim for pre-emption it was necessary 
that the transferor must be a co-sharer. In 
support of this view they have relied on 
a decision of a Bench of the High Court at 
Allahabad in the case oiGaya Singh v. Raja 
Ram Singh (1). 

We are of opinion, that the appeal can 
be disposed of on a short ground. The pro¬ 
visions of the law of pre-emption as enacted 
in 8. 9 and the sections following it in 
the Oudh Laws Act, 1876, are abundantly 
clear on the point that a claim for pre¬ 
emption arises only when the transfer is 
either by way of sale or a mortgage end¬ 
ing in a decree for foreclosure. It is ad¬ 
mitted that there is no case of foreclosure 
before us On a proper construction of 
the deed of transfer of the i2th of May, 
1924, we are of opinion, that the transfer 
evidenced by that deed is not a transfer by 
sale pure and simple. It has an outstand¬ 
ing element of grant by the Crown in 
favour of a jamadar of the army, as one 
of the defendants is. Indeed the deed says 
that “the Secretary of State hereby grants 
and transfers." While the lands in suit 
were held by the Secretary of State it 
must be presumed that they bore no 
liability for payment of revenue. In the 
hands of the transferees, however, the 
lands are clearly assessed with revenue 
and the liability is imposed on the trans¬ 
ferees. 

(1) 28 A. 335; 2, Ar L. J. • 787^ A. W. N. (1905/-259,: X 
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On the above grounds we dismiss this 
appeal with costs. 

A. Appeal dismissed. 


V. MrNN’A LAL. 


ALLAHABAD HIGH COURT. 

Civn. Hevision No. yo of I'Ji'O. 
January t), 1927. 

Present:—Mr. Justice Ashworth. 

BABU RAM AND anotber—Plaintiffs— 

Applicants 

versus 

MUNNA LAL and others—Defendants— 

Opposite Party. 

Civil Procedure Code (Uc/ V of I'JOS,, s. Il-j, 0. IX. 
r. lo—Application to set aside ex. parte decree'—Ordcr 
erro7icoiisly treating application as u'itlun limitation 
— Revision, uUetlier competejit. 

An erroneous decision that an application to set 
aside an ex parte decree is wiiliin limitation is not 
open to revision under s. 115 of the Civil Procedure 
Code. [p. 638, col. 2.J 

Section 115 of the Civil Procedure Code is not 
directed against conclusions of law or fact in which 
the question of jurisdiction is not involved, [p. 639, 
col. 1.1 

Civil revision from an older of the 
Munsif, Pilibhit, dated the let of Mav 
1926. 

Messrs. S. C. Das and S, N. Gupta, for the 
Applicants. 

Mr. Saila Nath Mukerji, for the Opposite 
Parties. 

JUDGMENT*—This is an application 
in revision against an order of the Munsif 
of Pilibhit, dated the 20lh May, 1926, setting 
aside an ex parte decree. The present 
applicants brought a suit against the father 
of the non applicant. A written statement 
was filed in the suit by the father which 
shows that he must have been served with 
the summons referred to in Art. 164 of the 
Limitation Act, The father then died. Pre¬ 
sumably the non-applicant was brought 
on the record as a son of the defendant. 
He, however, failed to appear on the date 
fixed for the hearing of the case and a 
decree was passed ex parte against him on 
the 16th December, 1925. On the 19th 
April, 1926 the non-applicant applied for 
setting aside of the ex parte decree against 
himself on the ground that, although he was 
aware of the case against his father being 
fixed for the 15th December, he had been 
under the impression that this date was 
not for final disposal but merely for 
bringing his name on the record and 
reached the Court late that day, The Munsif 
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wrote the following order on the application 
lor restoration: 

l^hesuit restored. The applicant to pay 
■K^. I as costs subject to which the case is 
restored. Fix 20th, May, 1926, for the final 
hearing. 1 believe the appellant." 

It may be mentioned that the case has 
never been heard owing to this application 
against the order of restoration. 

1 he Munsif 8 order restoring the case 
IS impunged on two grounds. One is, that 
the application for setting aside the ex 
parte decree was beyond time under Art. 
194 of the Limitation Act. This appears 
0 be correct but it affords, in my opinion, 
no ground for revision. The plea of limita¬ 
tion presumably was not raised by the 
present applicant because no reference is 
made to it by the Munsif. It must, how¬ 
ever, be held that the Munsif’s granting of 
the application on the 1st of "May 1926, 
amounted to a decision in law that 
the application was within time. Such a 
decision even if wrong does not fall under 
either cl. (a), (h) or (ci of s. 115 of the 
Lode of Civil Procedure. There has been 
no illegal or irregular exercise of jurisdic¬ 
tion within the meaning of cl. (c). In 
Sarman Lai v. Kkuban (1) it w’as held 
that It is no ground for revision under 
of the Small Causes Court Act that 
the Court whose order it is sought to revise 
may have come to an erroneous deci¬ 
sion on a point of limitation and in a 
^ ull Bench case Sarman Lai v. Khuhan 
(2) it was held that the considerations to 
be applied to applications under s. 622 
of the then Civil Procedure Code, which 
IS now re-placed by s. 115, were practic¬ 
ally the same as those applicable to s. 25 
of the Small Causes Court Act. In brief 
It was held that an erroneous decision on 
a point of law not connected with the 
exercise of jurisdiction would not give a 
right to apply in revision. It has been 
urged by the applicants* Counsel that under 
the law of limitation the Court had no 
power to set aside an ex parte decree and 
jp '^oing so it exceeded its jurisdiction. 

This appears to me to be a wrong use 
of the word jurisdiction. I am not aware 
that it has ever been held that a Court 
wrongly allowing a time-barred applica¬ 
tion can be said to be acting without 

^ (1) IJ A. 422; A. W. N. (1895) 112; 8 Ind. Vec. 

(N" S / 

, (2) 16 A. 476; A. W. N. (1894) 183; 8 led. Dec, 

(N. a.) 309, 
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jurisdiction. In the Privy Council case 
Balakrishna Udayar v. Vasudeva Aiyar 
it is stated that s. 115 of the Civil 
Ffocedure Code is not directed against 
conclusions of law or fact in which the 
question of jurisdiction is not involved. 

Another ground taken is that the lower 
Court decided the application merely on 
the opposite party’s statement without re¬ 
quiring him to produce any further evi¬ 
dence. The lower Court has stated that 
it believed that party's statement. There 
is nothing in law to require further evi¬ 
dence in such circumstances. 

For the above reasons I dismiss this ap¬ 
plication with costs. 

z. K. Application dismissed, 

(3) 40 lad. Cfis. 650; 40 M. 793 at p, 790; 15 A. L. 
J. 645; 2 P. L. W. 101; 33 M. h. J. 69; 26 C. L. J. 
143; 19 Bom. L. R. 715: (1917) M. W. N. 62S; G L. W. 
501; 22 C. W. N. 50; 11 Bur. L. T. 48; 44 1. A. 261 
0 .). 


MADRAS HIGH COURT, 

Leiters Patent Appeal No. 142 of 1925, 

December 9, 1926. 

Present: —Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 

VANKA RAMAYYA— Appellant 

versus 

VENKA NARAYYA and others— 

Respondents. 

Hindu. Law — Widow — Alienation—Surrender to 
next reversioner — Reversioner's ri^jht to sue alienee for 
possession during life-time of widow—Surrender by 
daughter succeeding widow, effect of. 

When & reversioner obtain.s the estate through 
surrender by the life-estate-holder of her estate he is 
not entitled to question her alienations during her 
lifetime but must wait till her death to do so, the 
reason for the rule being tlmt an alienee for consi¬ 
deration from a widow is reasonably entitled to cal¬ 
culate that the alienation which sbe has made to him 
will hold good at least during her life-time. [p. 640, 
col. ].] 

This rule is equally applicable where the aliena¬ 
tion is made by a widow and the daughter who suc¬ 
ceeds after her death surrenders the estate to the next 
reversioner without having questioned the alienation 
within the period of limitation; in such a case the 
/ daughter must be doomed to have acquiesced in the 
alienation made by her mother and treated it as if 
it was her o^vn, so as to render the alienation not 
liable to be questioned during the daughter’s life-time 
also. [p. 640, col. 2.] 

Letters Patent appeal against the judg¬ 
ment of Mr. Justice Jackson, dated 
the 27th of August, 1925 in C, M. 
A. No. 303 of 1925, preferred against a 


decree of the Court of the Suboruinute 
Judge, Kajiimundry, in A. 8. No. JO!) of 
1924, (A. 8. No. 2(i of 192-1, on the lile of 
the Court of the Additional Subordinate 
Judge, Cocunada), preferred against (hat 
of the Court of the District Munsif, Rama- 
chandrapur, in 0. 8. No. 551 of 1919. 

Mr. C Rama Rao, for the Appellant. 

Mr. B. iS’o^na (///a, for the Respondents. 

JUDGMENT.—The fads are these. 
The plaintiffs are reversioners to the estate 
of one Venkayya. When he died, his 
widow Papadu succeeded to his estate and 
alienated certain of his pro]:)erties. Item 
No. (1) was purchased by the 1st defendant 
from the father of the defendants Nos. 2 
to 5 to whom Papadu liad sold it. Item 
No. (3) was sold to defendants Nos. 2 and 
3 by Papadu herself. Papadu died more 
than 25 years ago. Her daughter Mani- 
ckkam who then succeeded to the proper¬ 
ties of her father executed a surrender- 
deed, Ex. A, dated 29th January, 1919, in 
favour of the present plaintiffs and they 
have sued for recovery of possession of 
these properties from the defendants. 

The plaintiffs’ case is that the aliena¬ 
tions are not binding on the reversioners 
and their right to succeed by inheritance 
is accelerated by the surrender effected by 
Manickkam. The District Munsif held that 
the surrender was neither valid nor bona 
fide. The learned Subordinate Judge, 
holding that the surrender is valid, re¬ 
manded the suit for a fresh consideration 
of the question whether the surrender was 
real and bona yide. The let defendant ap¬ 
pealed. 

Mr. Justice Jackson dismissed the ap¬ 
peal in a short judgment stating that it 
does not appear “that the point now argued 
was taken in the lower Court, though it 
may well be taken in future.” The point 
argued before the learned Judge was that 
according to the decisions of this Court, it 
was not open to the plaintiffs to institute 
their suit for possession of the properties 
during the lifetime of Manickkam. The 
same point has again been argued before 
us in Letters Patent Appeal. It appears to 
us that this question must have been 
argued before the lower Courts, since the 
decisions bearing upon it are referred to 
in the appellate judgment. We must, 
therefore, allow the appellants’ learned 
Vakil to argue this question before us. 

In this Court, it has been held that 
when a reversioner obtains the estate 
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through the surrender by the life estate 
holder of her estate, he is not entitled to 
question her alienations during her life-time 
but must wait till her death to do so. f^^ee 
Subbammi v. Subramanyam (1) and Nela- 
kanti Sutidarasiva Rao v. Ivatuary Viyammi 
(2)]. The reason for the rule is that an 
alienee for consideration from a widow is 
reasonably entitled to calculate that the 
alienation which she has made to him 
will hold good at least during her life¬ 
time. In this case, Manickham never filed 
any suit for a declaration that the aliena¬ 
tions of Papadu would not bind her nor 
did she file a suit for possession of these 
properties. It was long after the period 
of limitation that Ex. A was executed. It 
is clear from the recitals in Ex. A that 
the express object of the surrender was 
to enable the plaintiiTs to sue for posses¬ 
sion. The enforcement of the rule just re¬ 
ferred to will entail a dismissal of the 
plaintiffs’ suit; but Mr. Somayya contends 
that the rule should be applied only in 
cases where the surrender has been made 
by the widow and not by her daughter 
as in this case, and that, being a rule of 
equity, it should never be given effect to 
in favour of transferees (like the defend¬ 
ants here) who by force of law of limita¬ 
tion are in the position of trespassers who 
have become owners of property. We can¬ 
not accept this contention. The alienations 
by Papadu in favour of the defendants 
were voidable. Manickkam who had the 
right to complain against the alienations 
did not take any steps to do so; in fact 
she allowed her right of action to become 
barred. Not having sued in time we think 
she must be deemed to have acquiesced 
in the alienations made by her mother 
and treated them as if they were her own. 
In these circumstances, the alienees are 
reasonably entitled to expect that during 
Manickkam’s life-time also the alienations 
will not be questioned. The reason for 
the enforcement of the equitable rule exists 
in this case also. The suit by the plaint¬ 
iffs is, therefore, premature. We allow the 
Letters Patent appeal and dismiss the 
plaintiffs’ suit with costs throughout except 
of the second appeal. 

V. N. V. Appeal allowed. 

(1) 32 Inci. Cas. 813; 39 M. 1035; 30 M. L. J. 260. 

(2) 91 Ind. Cas. 401; 49 M. L. J. 266; (1925) M. W. 

N. 643; 22 L. W. 398; A. I. R. 1925 Mad. 1267; 48 M. 
933. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. lIOoFlOffi. 

February 3, 1927. 

Present .-—Mr. Justice Mukerji. 

The SECJRETARY of STATE itor INDIA 
i.M COL NOIL AND another—Defendants 

—Applicants 
versus 


DM ARKA PRASAD— Plaintiff— 

Opposite Party. 

^i jliotnct—Firt—Emission of sparks from Railway 
enpim Liability of Company for damages—Burden 
of proof of want op negligence. 

Wliere lire is caused by a spark from a Kaihvay 
engine, the Company will be liable for damages 
caused by such lir.^ in tlie absence of evidence to 
show that the Company had taken all reasonable 
piecautions to avoid the emission of such sparks as 

are likely to destroy the adjoining property. Jn such 

cases it is not on the injured party to prove negli¬ 
gence on the part of the Company, but the onus is 
on the Railway Company to prove'that it had taken 
the necessary precautions, [p. Gil, col I.] 

Civil revision from an order of the 
Judge of the Court of Small Causes at Ali¬ 
garh, dated the 6th August, 1926. 

Mr. G. W. Dillon, for the Applicants. 

Mr. G. Agarwala, for the Opposite Party, 


JUDGMENT. —This is an application 
to revise a judgment of the Court of 
Small Causes at Aligarh by which the 
respondent’s suit for damages was de¬ 
creed against the Secretary of State as 
represented by the Agent of the East Indian 
Railway. 

The respondent’s case is that his dhobi 
lived near the Railway line. On the 
morning of the 27ih of May, 1925, two 
trains were running a race on the Railway 
lines that ran by the dhobi's house. One 
of the trains was going to Delhi and the 
other to Bareilly and for a short distance 
the two trains ran parallel to each other. 
A spark from one of the engines burnt the 
thatched hut of the dhobi and along with 
the hut the plaintiff's clothes that had 
been given to the dhobi for being washed. 

The Court below found that the two 
drivers were driving the two trains at a 
furious speed and the spark which caused 
the fire came out of one of the engines. 
It also found that no precaution had been 
taken to protect the flying of sparks from 
the engine. 

In this Court it has been contended 
that the finding of the learned Judge on 
the question of race is perverse and that 
it had been established that the engines 
were fitted with spark protectors and the 
Railway was not negligent. 
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On the first point. On the evidence it 
is difficult to believe that the two trains 
were really running a race. The dhobi's 
hut was situated only a furlong otY the 
Railway Station and the Station Master’s 
evidence is to the effect that the two 
trains left within three minutes of each 
other. In the circumstances it is difficult 
to believe that the trains could raise up 
speed so as to run a race within a furlong 
of the Station. 

But the main question is whether there 
was negligence on the part of the Railway. 
There can be no doubt that the fire was 
caused by a spark from an engine, so 
race or no race the Railway’ would be 
liable, if it had failed to take all reason¬ 
able precaution to avoid emission of such 
sparks as are likely to destroy the adjoin¬ 
ing property. Mr. Dillon, the learned 
Government Advocate, argued on the 
authority of a statement of law contained 
at page 501 of Pollock’s Law of Torts, 12th 
Edition, that the burden of proof lay 
initially on the plaintiff to establish that 
proper precaution had not been taken by 
the defendant Company. My reading of 
the book is that it has not been sufficient¬ 
ly established, by authority, that the bur¬ 
den of proof would be on the party in¬ 
jured. On the other hand, the majority 
of authority is to the effect that the 
burden of proof is on the Railway Com¬ 
pany. The provision of the Indian Evi¬ 
dence Act. s. 108, would also lead to the 
same conclusion, as nobody but the Rail¬ 
way Company would be in a position to 
show what was the precaution taken by 
them. In this case the Railway Adminis¬ 
tration did take up that burden and ad¬ 
duced evidence in the person of wit¬ 
nesses to show that the engines were fitted 
with ‘spark protectors’. The lower Court 
has not believed that evidence. Two 
witnesses were examined on the point. 
Ram Lai was one of the engine drivers. 
According to him, his engine was fitted 
with a spark protector. But there does 
not seem to be any reason why the driver 
of the other engine was not examined. 
The Guard was not in a position to give 
ftny definite evidence and, therefore, hie 
evidence on the point is not useful. Some 
better authority than an engine driver 
could have been examined by the Railway 
to show that at the date in question the 
Ppark protectors were used with all the 
pngines. Ram Lai says that for some 
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time, when lie was giving his evidence 
the spark protectors had been removed 
from the engines. On the ({uestion of fact, 
therefore, I am not disposed to differ from 
the Court below. 1 hold, tlnu'efore, that 
the Court below was right in finding negli¬ 
gence on the part of the liailwav Company. 

I, accordingly, dismiss the application with 
costs. 

A ^ Application dismissed. 


CALCUTTA HIGH COURT. 

Appeal kkom Appell.ate Decueb \o 1159 

OF 1921. 

November 30, 1;.2G. 

Present:—Mr. Justice Suhrawardy 
and. Mr. Justice Cammiade. 

RAJANI KANTASIIAHA BANIK— 
Plaintiff—Appellant 

rersus 

RAMANl MOHAN GOSWAMI 

Receiver to the Estate of CHUNILAL 
SHAHA, Insolvent and others-- 
Defendants—Respondents. 

Specific Relief .Id (/ of ISr?), s. -Sale of pco- 
pertif Oil Insolvency Court-Suit hy claimant for mere 
declaration, maintainability of—Cons€ijuential relief 

An Insolvency Court ordered eertaiii projxu ty to be 
sold as that of the insolvent. Plnintill applied to that 
Court for determination of his title, to the proiiertv 
but the Court upheld its order for sale Plaintih' 
sued for declaration of title. In the course of tlie suit 
tlie properties were sold by the. Insolvency Court 
and purchased by a tliird i)arty; 

Held, tint the plaiiitilT was‘bound to "et rid of 
the sale of the property as belonging to the insolvent 
and could not maintain a suit for a mere declaration 
of title, [p. G12, col. 1.] 

Appeal against the decree of the First 
Additional District Judge, Dacca, dated the 
2oth of February, 1923. affirming that of the 
Subordinate Judge, Fifth Court of that 
District, dated the Istof May, ly22. 

Babu Hemendra Kumnr Das, for the Ap- 
pellant. 

Babu Rajendra Chandra Guha, for the 
Respondents. 

JUDGMENT* The question raised in 
this appeal is that the decision of the lower 
Appellate Court is wrong by which that 
Court has confirmed the decree of the 
Court of first instance which dismissed the 
plaintiff’s suit on his failure to put in proper 
Court-fees on the plaint. The property is 
claimed by the plaintiff under a mortgage- 
decree and the subsequent purchase by 
him in execution of the mortgage-decree 
against the insolvent who is his father-in-, 
law. His case is that subsequent to hig 
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purc^T.'^c 1ns f dt li 01 -in - Id, w took. <i l€<is6 of of Judic 3 .t 
the house an.i has been living in it. The nary Orio-i 
Insolvency Court ordered the property to be ^ir. G.°i 
sold as that of the insolvent. The plaintiff lanl. 
app ie ito that Court for determination of Mr T. 
his title to the properly but the Insolvency Uespondei 
Court uph dd the order passed by it for the 
sale of the tiroperty and refused to go Kuma 
minutely into the question of title. There- an'appeal 
upon the plaintifTbrought the present suit Iyengar, J 
for a mere declaration of his title to the certain acc 
property. Both the Courts below have found affidavit c 
thatthe suit is birred under s. 42, Specific preliminai 
Relief Act, and that the plaintitY is bound to an appeal 
sue for consequential relief and properly to the questi 
stamp the [ilaint. We think that this view interlocutc 
is correct. The plaintitY must get not only tion is aji 
a declaration of his title but must get rid cl. ISoftl 
of the sale of the property as belonging swami lye. 
to the insolvent by the Insolvency Court, unable to < 
There has been a further complication since his argumt 
the institution of the suit, viz , the property his content 
has been sold under order of the Insoi- order is m 
vency Court and purchased by a third procedure 
party. The suit in our opinion, even if stantive ri; 
it be held to be properly stamped, will be I am uiiab] 
fruitless. The learned Vakil for the appel- The defii 
iant asks for permission to withdraw the within the 
suit We think that we should give him Patent has 
that permission but he must pay the costs concerned, 
of the respondeat in all the Courts. the h'ull E 

A. N. A. Order accordingly. qapva Chet 
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of Judicature in the exercise of its Ordi¬ 
nary Original Civil Jurisdiction. 

Mr. G. Krishnaswami Iyer, for the Appel¬ 
lant. 

Mr T. Krishna swami Iyengar, for the 
Respondent. 

JUDGIV7ENT. 

Kumarasvyami Sastri, J.—This is 
an appeal against an order of Srinivasa 
Iyengar, J , refusing to allow inspection of 
certain accounts which were disclosed in the 
affidavit of documents of the defendant. A 
preliminary question arises as to whether 
an appeal lies against such an order and 
the question is whether an order in an 
interlocutory application refusing inspec¬ 
tion is ajudgment within the meaning of 
cl. 15 of the Letters Patent. Mr. G. Krishna- 
swami l 3 ’er who appears for the appellant is 
unable to cite any authority in support of 
his argument that an appeal lies. He bases 
his contention on the ground that such an 
order is not an order on a mere matter of 

procedure but deprives the party of a sub¬ 
stantive right and is, therefore, a judgment, 

I am unable to agree with him. 

The definition of the word “judgment” 

within the meaning of cl. 15 of the Letters 

Patent has, I think, so far as. Madras is 
concerned, been settled bj^ the decision of 
the E'ull Bench in Tuljaram Row v. Ala- 
gappa Chettiar(i) where Sir Arnold White, 
C. J., observes as follows 

“The test seems to me to be not what is 


MADRAS HIGH COURT. 

OaiGiN.u. 8 iijb Appeal No. lUi of 192G. 

December 1, 1920. 

Present :—Justice Sir Kumaraswami Sastri, 
ICr., and Mr. Justice Reilly. 

D. K. ASHER— Defendant No. 2— 

Appellant 

Lcrsus 

V. C. GOPALARATNAM-PL4I^TIFF- 

Respondent. 

j.ji'.Hers Palenl (Madras), cl. lo — 'Judgment'—Order 
nf Judge, on Original Side refusing inspection of docu¬ 
ments disclosed in aijidavit Appeal. 

An order of a Judge of the Higli Court sitting on 
the Original Side refusing to allow inspection of cer¬ 
tain accounts disclosed in the afhdavit of documents 
tiled by a parly to the suit is not a judgment within 
the meaning of cl. 15, Letters Patent, and no appeal 
lies against that order, [p. (144, col. 1.1 

Appeal from the order of Mr. Justice 
Srinivasa Iyengar, dated the 12th Oc¬ 
tober, 192G, and made in C. S. No. 421 
of 1925 on the file of the High Court 


the form of the adjudication but what is 
its^ effect in the suit or proceeding in which 
it is made. If its effect, whatever its form 
may be, and whatever may be the nature 
of the application on which it is made, 
is to put an end to the suit or proceeding so 
far as the Court before which the suic or 
proceeding is pending is concerned, or if 
its effect, if it is not complied with, is to 
put an end to the suit or proceeding, I 
think the adjudication is a judgment within 
the meaning of the clause. An adjudi¬ 
cation on an application which is nothing 
more than a step towards obtaining a final 
adjudication in the suit is not, in my opin¬ 
ion. a judgment within the meaning of the 
Letters Patent. 

“X think, too, an order or on independent 
proceeding which is ancillary to the suit 
(not instituted as a step towards judgment, 
but with a view to rendering the judg¬ 
ment effective if obtained) e. g., an order 

(1) 8 Ind. Ca3. 310; 35 M. 1; (lOlO; M. \V. X. 697; S 
*M. L. T. 453; M. L. J. 1 
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on an application for an interim injunc¬ 
tion, or for the appointment of a Receiver 
is a‘j'idgment'within the meaning of the 
clause,” 

This view has heen followed in iheOfficial 
Assijnee of Madras v. Ramalinonppa (2) 
where the learned Chief Justice after refer¬ 
ring to Tuljnram Row v. Alagappa Chettiar 

(1) observes as follows: — 

•‘Appljdng that and endeavouring as best 
as I can to see what is its true application, 
I think it is this, that a determination, call 
it what you will, which has the elTect, 
whether on a technical ground or on the 
merits of putting an end to the proceed¬ 
ings as regards the particular people or in 
toto is a judgment and is appealable, but, 
if the pronouncement leaves the suit free 
to go on, then it is not a judgment within 
the meaning of the clause.” 

In Mahalingam v.Natesa Iyer (3) Sir John 
Wallis, C. J., and Seshagiri Iyer. J.. follow¬ 
ing Tuljaram Row V. Aliigappa Chettiar (1) 
held that no appeal lies agiinst an order 
refusing leave to amend a plaint. In Savan 
Darga Bai Ammal v. Ramanatha Rao (4) 
it was held that an order refusing leave 
to amend a written statement is not appeal- 
able. 

It is difficult to see how if an order 
refusing a commission, or an order refusing 
to raise an issue or an order refusing leave 
to amend pleadings which very often may 
have far-reaching effects on the defendant’s 
conduct of the suit are not appealable as 
judgments, an order refusing inspection 
can amount to a judgment. I may point 
out here that it is always open to a party 
to take out subpoena or give notice for 
the production of the document of which 
inspection is refused and have the matter 
as to its relevancy discussed when tender¬ 
ing the document in evidence. The only 
right which is denied to him is the right 
to seethe document in advance and pre¬ 
pare his case after such inspection. This 
is, no doubt, often a very important matter 
for the plaintiff or the defendant but that 
by itself could not make the order of re¬ 
fusal a judgment within the meaning of 
the Letters Patent. I think an order like 

(2) 91 Ind. Gas. 456; 49 M. 539; 50 M. L. J. .361; 23 
L. VV. 592; (1926) M. W. N. 3GG; A. I. R. 1926 Mad. 
551. 

(3) 32 Ind. Gas. 423; 3 L. W. 107; (1916) 1 M. W. 
146. 

(4) 91 Ind. Gas. 566; 49 M. h. J. 632; (1925) M. W. 

783; 22 L. W. 86 >; A. I. K. 1926 Mad. 64, 


the present, is to use the words of Sir 
Arnold White. 0. J., merely an adjiulic;;ition 
on an application which is nothing more 
than a step towards obtaining a liinl ad¬ 
judication in tiie suit and which does not, 
therefore,amount to a judgmenl. 

Reference lias been iinde by .AFr. G. 
Krishnaswami lyerto Sonachalam Filial v. 
Kinnaravelu Chettiar {O) where Krishiian and 
Wallace, JJ., held that an order of a Single 
Judge of the High Court refusing to stay 
execution of a decree of a Muffas.al Court 
pending an appeal therefrom to the High 
Court is a “judgment” within the meaning 
of cl. 15 of the Letters Patent. It is only 
necessary to point out that the application 
was not in any matter in a pending suit and 
Krishnan, J., at page 321*, while refeiring 
to the cases observed that the cases where 
Letters Patent Appeals were refused fell 
under the second part of the definition of 
Sir Arnold White, C. J., in Tuljai'am Row 
V. Alagappa Chettair (i)a3 being an ad¬ 
judication on an application which was 
merely a step towards obtaining a final 
decree in the suit. Waller, J., though 
inclined to proceed on the wider definition 
of Bitlleston, J., in De Souza v. Coles (6) 
thought that he was bound by the decision 
of the Full Bench in Taljaram Row v. Ala* 
gappa Chettair (1). Babu Sah v. Purusho* 
thama Sah (7) was also referred to. In that 
case it was held by Spencer, O. C. J., and 
Srinivasa Iyengar, J., that the final order of 
a Judge of the High Court sitting on the 
Original Side allowing or refusing to allow 
a plaintiff to sue as a pauper is a judg¬ 
ment under cl. 15 of the Letters Patent. 
But this case has no application as the 
learned Judges were of opinion that the 
order was not an interlocutory one but 
was an adjudicatipn of the substantive 
right of a party given under the Code. I 
may point out that the learned Judges de¬ 
clined to follow the decision of another 
Bench in Appasami Pillai v Somasundra 
Mudaliar (8) where a contrary view was 
taken. In view of the observations of their 
Lordships of the Privy Council in Bindesh* 
wari Prasad Singh v. Kesko Prasad Singh 


(5) 79 bid. Gas. 109; 47 M. 316; 40 M J \‘]a- 
Mad. 597. 


(6) 3 M. H. C, R. 364. 

(7) 85 Ind. Gas. 201; 48 M. 700; 20 L \V 845‘ 
M h T. 136; 47 M. L. J. 932; A. 1. R. 1925 M 
167. 



(8) 26 M. 437. 

•Page of 47 M.‘- Lfi’d.] 
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(9) as to the drsiral)ility of following the 
constitutional iiractice of a reference to a 
Full Bench where one Bench thinks itself 
constrained to differ from another Bench the 
question is likely to be settled by a Full 
Bench should it arise again. 

I am of opinion that the order refusing 
inspecticn is not a judijment within the 
meaning of s. 15 of the Letters Patent and 
that no appeal lies against that order. 

4'he appeal is dismissed with costs. 

Reilly, J agree. 

V. N. y. Appeal dismissed. 

95 Ind. Cas. lOl’o; 53 I. A. 164 at p. 171- A I 
R. 1026 P. 7!); 7 P. L. T. 553; 41 C. L. J 80- 5 
Pat. 631; 51 M. L. J. 587; 31 C. W. X. 74 C.). 


ALLAHABAD HIGH COURT* 

Second Civil Appeal No. 1381 of 1924. 

January 21, 1927. 

Present: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

Miisammat AHJIADI BEGAM— Plaintiff 

Appellant 

versus 

ABDUL AZIZ AND OTHERS — Defendants 

ReSPHN'DRSTS. 

Muhammadan Law—Gift—Didicery nf po.'i.-iession — 
Donor out of possession- Validity of <jift- -Doctrine of 
miisha— Lvasi'Oi of the doctrine. 

Th'^ mere fact that the donor was out of posses¬ 
sion at the time of the gift and that consequently 
there was no delivery of possession to the donee does 
not invalidate a gift under Muhammadan Law, pro¬ 
vided the donor did all that he could do to perfect 
the gift. [p. 614. col 2.j 

Mahomed Biiksli Khan v. Ilosscini ISihi (1), follow¬ 
ed. 

A gift which is invalid under Muhammadan T.aw 
under the doctrine of musha becomes a valid gift if 
the d)nee obtains possession, [p, 645. col. 1,] 

Muhammad Mumtaz Ahmad v. Zubaida Jan (3), 
followed. 

This princdple applies not only where the gift is 
impugned by tlie donor himself but also as against 
strangers, 

MahihVllali v. Abdul Khalik (2), approved. 

A gift of an undivided portion of a house can be 
validly effected by the donor selling it first at a 
fixed price and tlien absolving the debtor from pay¬ 
ment of the price. 

Second appeal from the decree of the Dis¬ 
trict Judge, Bareilly, dated the6th August, 
of 192 L 

Dr. S. M. Sen and Mr. B, Mallick, for the 
Appellant. 

Mr. Akktar Husain Khan, for the Re- 
flpondenls. 

JUDGMENT. —Tiieplaintiff, Musammat 
Ahmidi Begam, sued for partition of her 
share of 8 shops and a yard for the collec¬ 
tion of wood. This property belonged to 


her father and the defendants are the other 
heirs. She claimed a share specified as 
1974 out of 6,502. The dispute between 
the parties related to a gift made by the 
father in his lifetime to the plaintiff of 
1000 sihams. The gift was objected to 
on two grounds: fl) that the father himself 
not having been in possession at the time, 
could not have given possession to the 
daughter, and so the gift was invalid for 
want of possession, and (2) that the gift was 
an invalid one of musha, i. e , an undivided 
share of joint property. 

Both the Subordinate Courts upheld the 
contention and held the gift to be inopera¬ 
tive. They further declared plaintiff's title 
in the property in accordance with the 
right as an heir, ignoring the gift. This 
IS a second appeal by the plaintiff. The 
learned Judge of the lower Appellate Court 
has not quoted any ruling in support of 
his view. The father himself w'as out of 
possession at the time of the gift and he 
did all that was possible for him to do in 
putting his daughter in the same position 
in which he was. He and his daughter 
subsequently jointly sued the other co¬ 
owners of the property and obtained a 
decree. 

Under these circumstances want of pos¬ 
session at the time of the gift would not 
render the gift invalid, in the case of 
Muhammad Buksh Khan v. Ilosseini Bihi 
(1) their Lordships observed at page 7l'2*; 
“In this case it appears to their Lordships 
that the lady did all she could to perfect 
the contemplated gift, and that nothing 
more was required from her. The gift was 
attended with the utmost publicity, the 
hibanama itself authorised the donees to 
take possession, and it appears that in fact 
they did take possession. Their Lordships 
hold under these circumstances, that there 
could be no objection to the gift on the 
ground that the donor had not possession, 
and that she herself did not give possession 
at the lime.” 

This ruling fully supports the claim of 
the plaintiff that the gift cannot fail 
for want of possession at the time of the 
gift. 

There is a Single JuJg^ ruling of this 
Court [Mohib Ultak v. Abdul Khalik (2)] in 

CD 15 C. 681; 15 T. A. 81; 12 Incl. Jur. 291; 5 Sar. 

P. C. J. 175; 7 Ind. Dsc. f.s*. s } 1010 (P. C.). 

(2) 30 A. 250; A. W. X. (1908) 101; 5 A. L. J. 

566. 

•Page of 15 C.—[L'd.J ~ “ 
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which the principle enunciated by their 
Lordships of the Privy Council in the case 
of Mu/iam7nad Mututaz Ahmad v. Zubaida 
Jan (d) was applied to a house. Possibly 
the case which was before their Lordships 
was one where the donor himself question¬ 
ed the validity of the "ift, and it may be 
argued that it could not be applied general- 
Iv where no such question of equity arose. 
This is how Mr. Tyabji interprets the 
ruling in his book on Muhammadan Law 
at page -122. This Court, however, has gone 
further^ in the matter and held the gift to 
be valid even where it is not the donor 
himself who questions it. We are in 
agreement with that view. Mr. Ameer Ali 
in his Muhammadan Law has stated the 
principle to be that a hiba-bU musha, i. e., 
gift of an undivided joint property is not 
void, but only invalid, and possession re¬ 
medies the defect. Mr. Tyabji does not 
appear to accept that view, but he has sug¬ 
gested a device by which the operation 
of the doctrine may be cendoned, and that 
device was adopted in the present case. 
At page 403 be quotes a Hanafi lawyer 
as laying down that a gift of a moiety of 
a house can validly be effected by the donor 
selling it first at a fixed price and then 
absolving the debtor of the debt which 
was the price. This was exactly what 
the plaintiff's father did, and on this 
ground also the doctrine of musha will not 
apply. 

For these reasons we decree the appeal 
and declare the share of the plaintiff to 
be that which she claimed in her plaint. 
This is a preliminary decree for partition 
and this declaration will be sufficient. The 
plaintiff shall receive her costs of all Courts 
including costs in this Court on the higher 
scale. 

A. N. A. Appeal allowed. 

(3) 16 I. 205; 11 A. 160; 5 Sar. P. C. J. 433; 6 
Ind. Dec. (x. s.) 721 (P. G ). 


MADRAS HIGH COURT. 

Seco.sd Civil Appeal No. 717 of 1924. 

November 2, 1926. 

Present: —Mr. Justice Curgenven. 
CHAIRMAN, MUNICIE^VL COUNCIL, 
MASULIPATAM— Defendant—Appellant 

versus 

OHITTA VENKATA LAKSHMANNA— 

Plaintiff—Respondent. 

Ha<lra$ District i\Sunicipalitics Act (7 of l88Jf), ss. 


207, 2J.f—Po c')' t ) diyfict removal 'if Inlrcf'' i‘'(‘ 

not speci/!/ln:i }>l(v:e to irhirh it must 
whether dc rVrOf r. 

S 2 CU 0 U L’i)7. Disirict .Mnuii'iji.ilihes Aft of 

18'<4, empo'Avr.^ :i .Mmiifipality to take order with 
litriues ill t!i ■ inl'-r • as of tlif i^- nfral jaihlic :ind in 
pirticiilar of th ' iV'-idcnls and sneii 

alt.M'ation need not he intlie iuler>*sts of the owiun’ 
or oecujiier of the hnildin^^s. Ifi, 010, ool. 1.] 

A notice whi<di r-Mpiircs the owner of a house to 
remove a latrine from its existing j)laee and con.^triicL 
it in anotlier place h'aviiiii' to the owner to decide at 
his own j>eril wheth*r that other j)laf • is or is not 
equally open to ()bje<;tioji, i.s not beyond the eompe- 
tenceof a .Municipal Council under s. 214 (2) of the 
Act. [ibid,] 


Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Masulipatam, in A. 8 No 15 of 1923, A. S. 
No.59of 1923,on the fileof tlieDistrictCourt, 
Kistna, preferred against that of the Court 
of the District Munsif, Misulipatam, in 0. 
8. No. 197 of 15:21. 


Mr. V. Ramadoss. for the Appellant. 

Mr. C. Venkatasubbaramiahy for the Re¬ 
spondent. 

JUDGMENT.-Plaintiff who is the 
owner and occupant of a house within the 
Masulipatam Municipality, was served with 
a notice issued in pursuance of a resolution 
of the Municipal Council to remove the 
latrine attached to her house and have it 
constructed in anotlier place. Slie there¬ 
upon filed the suit, out of which this 
second appeal airses for an injunction re¬ 
straining the Municipal Council from en¬ 
forcing the order. On behalf of the plaint¬ 
iff questions were raised whether the order 
was within the competence of the Munici¬ 
pality and if it were within its competence, 
whether on the merits it was an order 
which in the circumstances should have 
been given. The defendant, on the other 
hand, contended that a suit of this character 
would not lie. This point, however, as 
well as the contention that this Court can 
enter into the merits of the case for remov¬ 
ing the latrine, has now been given up and 
we are only concerned with the question 
whether the notice was intra vire*?. 

At the time when it was issued Madras 
Act IV of 1881 was still in force. There 
are two sections which deal with private 
latrines, 8. 207 and s. 214. The drafting 
of the Act seems in respect of this topic 
to have been somewhat defective because 
not only is the issue of notice dealt with in 
each of these two separated sections but the 
latter section is to be found under a por-, 

tion of the Act which is headed “drains/' 
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Inasmuch, however, as s. 214 expressly 
deals witli private latrines and privies, I do 
not think that the presence of that head¬ 
ing can affect the application of this section 
to any case to which it might otherwise 
apply. Section 207 empowers the Municipal 
Council by notice to require the owner or 
occupier of every building to provide a 
latrine or alter any existing latrine in ac¬ 
cordance with any directions contained in 
such notice. The learned Subordinate 
Judge appears to entertain the view that 
the alteration to be ordered by such notice 
should be in the interest of the owner or 
occupier of the building, but, I think it is 
quite clear that this is a misreading of the 
section and that the intention is to empower 
the Municipality to take order with latrines 
in the interests of the general public and in 
particular of the neighbouring residents. 
If this were the only provision in the Act 
which empowered the Municipality to inter¬ 
fere with private latrines, 1 should be in¬ 
clined to hold, even assuming that the 
word ‘‘alter" refers to locality as well as to 
structure, that it was incumbent on the 
^Municipality to give directions as to what 
kind of alteration should be effected; 
because the words “in accordance with 
directions contained in such notice" seem 
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mav be erected in some other place. It is 
sufficient in order to justify the notice 
issued to the plaintiff that the Municipal¬ 
ity should have a statutory' power to direct 
her to close or demolish the latrine and 
since it has that power I cannot say that it 
has acted beyond its authority in directing 
her to remove it to some other place not 
specified. Although, therefore, I think that 
the notice can be brought within the terms 
of s. 214 (2j of the Act, I cannot help think¬ 
ing Uhat it would have been more consid¬ 
erate on the part of the Municipal authori¬ 
ties to have assisted the plaintiff with 
advice or directions as to where the re erec¬ 
tion was to be made, before requiring the 
demolition of the latrine. It is, of course, 
open to the owner to obtain approval of 
the JIunicipal Council before re construct¬ 
ing the latrine elsewhere. 

1 set aside the decree of the lower Appel¬ 
late Court and dismiss the suit; but in view 
of the practical defect which 1 have advert¬ 
ed to in the action of the Municipal Council 
I direct that each party bears its own costs 
throughout. 

V. N. V. Appeal allowed. 


to me to lay it upon the Municipal Council 
to decide upon the exact nature of the 
alteration necessitated by the case. The 
lower Courts have made a point that the 
notice in this respect is ineffective. It 
merely requires that-the latrine should be 
removed from its existing place and be con¬ 
structed in another place leaving to the 
owner to decide at his own peril whether 
that other place was or was not equally open 
to objection and liable to be again condemn¬ 
ed by the Municipal Council on a further 
occasion. But 1 have further to consider 
the application of s. 214, sub s. (2) of which 
empowers the Municipal Council by notice 
to require the owner of any land or build¬ 
ing to which any latrine belongs to close or 
demolish it or to alter or repair in such a 
manner as the Municipal Council may think 
necessary. It will be seen that the 
latter part which 1 have quoted substantial¬ 
ly reproduces the provision of s. 207; but 
the section also enables the Council to 
direct that the latrine be closed or demo¬ 
lished altogether, and it is an argument 
dilTicult to resist that if it possesses such a 
power it may couple with that power the 
pondition or the permission that a latrine 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. llfiO of ly2l. 

January 7, 1927. 

Fresent: —Mr. Justice Iqbal Ahmad. 

Kuar SAKDAR SINGH and others— 
Plaintiffs—Appellants 

ve rsus 

MAN SINGH— Defendant—Respondent. 

Trayisfer of Property Act {IV of 1SS2), s. Ill (g )— 
Landlord and teyiant—Denial of landlord's title — 
Forfeiture of tenancy — Denial, equivocal, effect of. 

The denial of a landlords title by a tenant in 
order to work a forfeiture under s. Ill of the Transfer 
of Property Act. must be an unequivocal and un- 
ambi^ous denial, [p. 647, col. 2.] 

Plaintiff instituted a suit in the Small Cause Court 
to recover rent of a house from the defendant. De¬ 
fendant pleaded that the h,ouse did not belong to the 
plaintiff and the Court thereupon returned the plaint 
to the plaintiff. The plaintiff, then, instituted a suit 
for ejectment of the defendant on the ground that he 
had denied the plaintiff's title to the house. It was 
found that the site of the house belonged to the 
plaintiff and that the house itself belonged to the 
defendant: 

Held, that the plaintiff not being the owner of the 
house itself there could be no question of the denial 
of his title by the defendant in the previous suit and 
that inasmuch as there was no specific denial by 
the defendant in the previous suit of the title of the 
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J)lJuntifT to the site of the house, the plaintiff, wns not 
entitled to eject the defendant from tlie site. fp. 617, 
eol. 2.J 

Second appeal from tlie decree of the Ad¬ 
ditional Subordinate Judge, Mcradabad, 
dated thelASth April. 1024. 

Messrs. Naraiii Malaviya and R. 

K. Malaviya, for the Appellants. 

Mr. Shahd Saran^ for the Respondent. 

JUDGMENT.-This is a plaintiffs’ 
appeal and arises out of a suit for posses¬ 
sion of a house. 

It appears that the plaintiffs brought a 
suit in the Court of Small Causes for rent 
of the bouse in dispute against the defend¬ 
ant-respondent, on the allegation that the 
house in dispute belonged to the plaintiffs, 
and that the defendant was in occupation 
of the same as a lessee on behalf of the 
plaintiffs. This allegation of the plaintiffs 
was denied by the defendant in the written 
statement filed in the Court of Small 
Causes, and the defendant asserted that he 
was the owner of the house. Thereupon 
the plaint filed in the Court of Small 
Causes was returned to the plaintiffs, and 
the plaintiffs then filed the suit that has 
given rise to the present appeal. 

The plaintiffs’ case was that the house in 
dispute belonged to them and that as the 
defendant, who was a mere lessee on behalf 
of the plaintiffs, had denied the plaintiffs’ 
title to the house in dispute in the written 
statement filed by him in the Court of 
Small Causes, he was liable to ejectment. 

The defendant lespondent resisted the 
Buit on the very grounds which he had 
taken in the written statement filed by him 
in the Small Cause Court. The trial Court 
held that though the site of the house be¬ 
longed to the plaintiffs and the house itself 
belonged to the defendant, but as the de¬ 
fendant had 'denied the plaintiffs’ title he 
was liable to ejectment, and accordingly 
passed a decree for possession of the site in 
favour of the plaintiffs and allowed the de¬ 
fendant to remove the materials within four 
months from the date of its decree. The 
lower Appellate Court has reversed the 
decree of the trial Court and has dismissed 
the plaintiffs’ suit It has pointed out that 
on the finding of the trial Court, the house 
in dispute belonged to the defendant, and 
as the plaintiffs in the Small Cause Court 
had claimed not only ground rent but rent 
for the house itself, the defendant was 
right in denying the allegation of the plaint¬ 
iffs and ijx assorting a propiietary right in 


himself to the house in dispute. It further 
pointed o\it that the defendant never claim¬ 
ed any title to the site in himself, and as 
such the lease, if any, of the site c uld not 
be determined bv forfeiture It also held 
that the suit was l)a!'ie(l by cl. (g) of s. Ill 
of the Transfer of Propeily Act, inasmuch 
as prior to the i’lstnictioii of tlie suit the 
plaintiffs had not d('nc any act showi.ig 
their intention to determine the lease. It 

has been held bv tliis (''onrt in the case of 

% 

Prag Xarain v. Kadir Bah'hsh (1) that “a 
lanalord wishing to take advantage of his 
tenant’s denial of title to determine tlie 
lease must do some act showing his inten¬ 
tion to do so before he can file a suit for 
ejectment.” But it is argued by the learn¬ 
ed Counsel for the appellants that s. 111 (y) 
of the Transfer of Property Act can only 
apply to leases granted after the passing of 
the Transfer of Property Act and insupi)ort 
of this contention reliance has been placed 
by the learned Counsel for the aj)pellant8 
on the case of Padmanabaya v. Ranga (2). 

In my judgment no question of law arises 
in the present case. On the finding oL the 
trial Court that the house itself did not 
belong to the plaintiffs—a finding which has 
not been challenged before me—the defend¬ 
ant was perfectly within his rights to con¬ 
test the suit of the plaintiffs filed by them 
in the Small Cause Court for recovery of tlie 
house rent on the allegation that they were 
the owner-j of the house. The plaintiffs not 
having any title to the house itself, there 
can be no question of the denial of their 
title to the same The defendant has never 
specifically^ denied the title of the plaintiffs 
to the site of the house and as pointed out 
in the case of Prag Naram v. Kadir 
Bakhsh (1) ”The denial of his land¬ 
lord’s title by a tenant in order to work a 
forfeiture under s. Ill (g) of the Transfer of 
Property Act, 18ti2, must be an unequivocal 
and unambiguous denial.” There being no 
such denial in the present case by the de¬ 
fendant of the title of the plaintiffs to the 
site in dispute there has been no forfeiture 
of the lease. 

For the reasons given above, in my judg¬ 
ment, the decision of the lower Appellate 
Court is perfectly correct and I dismiss the 
appeal with costa including in this Court 
fees on the higher scale. 

z K. Appeal dif^misfed. 

(1) ISlnd.Cas. 728; 35 A. l-JS; Jl A. L. J. 115. 

(2) (Wml. CaB. 447; 34 II. 101; 8 M. L. T. 110; (1910) 
M. W. N. l(2; 20 M. L. J. 930. 


SIVARAJJAKfilSHNA 

^ MADRAS HIGH COURT. 

hlii UM) Civil Apleal Xo. 1129 ok 1923. 

September 23, 192f^. 

I resent: Mr. Justice Wallace and 
Mr. Justice Madhavan Xair 

R. SIVARAMAKRISHXA IYER— 

Plaintiff —A p p e l l a n t 
versus 

SIA AKAMI ACHI —Defendant 
—Respondent. 

TriK=it—Execution of trust deed appointuiq trustee 
for fixed period—Revocation of trust bij^orinival 
oinur—.'^uhsequent sale to third persnn-Suit /or 
possession hy vendee, dismissal of, on around 0/ iuvafid- 
ny of runc.ation—^^ulst'iuent suit for recovery of 
income and accounts, ynointainability of. 

A pei.'-fin executed a trust deed appe^inting anollier 
as his tnistCM and empowering liim to mana^re 
the proi»rrti(-s for a fixed period, to collect the in¬ 
come, pay maintenance to named persons and hand 
ov(*r the balance to the ori-inal owner. He then 
revoked the trust and executed a sale-deed to a 
third person of the lands comprised in the trust 
deed. A suit by ihc vendee for possession was clis- 

missed on the prennd that the revocation of tlie trust 

deed was invalid. In a secoinl suit ajrainst the trustee 
for recovery of the net income from the i)roperties- 

Held. ( 1 . that at the date of the sale-deed the vendor 

had no ownership or saleal.le interest in tlie propertv 
which was vested in the trustee, the revocation havin- 
been held to he invalid; [p. GH), col. 2.] 

(2) that the iiitere.st of the cestui gue trust whicli 
was only a minor interest could not in law be and 
was not in fact conveyed under the sale-deed which 
Iinrportcd to transfer tlie absolute properivand not 
any interest therein apart from it; [p. CaO'col. L’ 

f3) that the vendee having repudiated the trust deed 
oupht not to be allowed to claim any benelit there¬ 
under. [ibid,] 


Second appeal against the decree of the 
District Court of East Tanjore at Nega- 
patam, in A. S. No.247 of 1921 (A. S No 65 
of 192U on the file of the Court of the Sub¬ 
ordinate Judge, Tanjore and A. S. No. 1061 
of 1919 on the file of the District Court 
ol West Tanjore) preferred against that 
of the Court of the District Munsif Mavava- 

ratn, dated the 16th June, 1919, in'O S 
No. IKl of 1915. . w. o. 

Mr. T. R. Ramachandru Iyer, for the Ap- 

pellant. 


Mr. T. V. Muthukrishna Iyer, for the 
Respondents. 

JUDGMENT.— Plaintiff is the appel¬ 
lant One Sivaraman Chetly the eon of the 
defendant executed a trust deed appoint¬ 
ing the defendant, his mother, as trustee 
and empowering her to manage his pro¬ 
perties for a period of 15 years. Under 
the provisions of the deed, the defendant 
was to collect the income from the pro¬ 
perties, pay maintenance to persons men¬ 
tioned in the tfust dcod snd hand over 
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the balance to her son. The deed also 
provided that at the end of the term men¬ 
tioned in it the defendant w^as to place 
Sivaramanchetty in possession of the pro¬ 
perties covered by it. On 14th September, 
1^09. this trust deed was revoked by 
Sivaraman Chetly by a registered document 
and 4 days thereafler properties covered by 
the deed, about 5 velis of land were sold bv 
him to the plaintiff. Original Suit No. 366 
of 1909 was instituted by the plaintiff to 
recover possession of the properties cn 
the strength of the sale deed executed to 
him Jn that suit the present defendant 
contended amongst other things that 
Sivaraman Chetly had eo power to revoke 
the trust and the plaintiff was not entitled 
to^ possession of the properties. The Dis¬ 
trict Munsif overruled the contentions of 
the defendant and gave the plaintiff a 
deciee for possession. This decree was 
set aside on appeal by the Subordinate 
Judge who decided that the trust was not 
capable of revocation. In second appeal 
the decree of the Subordinate Judge was 
confirmed. After the decision of the High 
Court the plaintiff instituted the suit out 
of which this second appeal arises for a 
declaration of his right to the properties 
sold to him under Ex. A after the expiry 
of the period mentioned in the trust deed 
and also for the taking of an account 

according to the terms of the trust deed. 
To this suit only the trustee was made a 
party. Amongst the various issues raised 
in the suit Issues Nos. 1 to 3 related to the 
validity of the sale-deed under which the 
plaintiff claims. The 4ih issue is to that 
effect, whether the plaintiff is entitled 
by virtue of his sale-deed to claim the 
net income from the suit properties till 
the period fixed in the trust deed or to 
recover possession thereof at the end of 
that period.” After the decision by the 
High Court that this suit was not barred 
by res judicata by reason of the decision 
in the prior suit, the District Mucsif, 
heard the case and without taking any 
oral evidence decided it in favour of the 
plaintiff mainly on the ground that the 
sale-deed was admitted by the defendant. 
Holding that there was no such admis¬ 
sion, the Subordinate Judge on appeal 
directed the District Munsifto decide the 
Issues Nos. 1 to 3 after taking evidence and 
to submit his findings. The District 
Munsif found on an exhaustive examina¬ 
tion of the evidence that the sale-deed 
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was not a hoiia fide transaction and that 
it was not supported by proper considera¬ 
tion (see para, ill Accepting the finding 
the Subordinate Judge set aside the decree 
of the District Munsif and dismissed the 
plaintiff’s suit. Against this decree the 
plaintiff has preferred this second appeal. 

Mr. Ramachandra Iyer on behalf of the 
appellant argued that in the circumstances 
of the case it was not open to the Appel¬ 
late Court to call for a finding on issues 
of undue influence and consideration as 
regards the sale-deed and that, therefore, 
the appellate decree should be set aside. 
It appeared to us even if we accept Mr. 
Ramachandra Iyer's view regarding the 
decision by the Appellate Court on issues 
Nos. 1 to 3, still, the plaintiff's suit will 
have to be dismissed, if the defendant's 
plea raised in the 4th issue is found in 
her favour. The 4th issue as already 
pointed out raised the question whether 
the plaintiff is entitled by virtue of his 
sale-deed to claim the net income from 
the suit properties till the period fixed 
in the trust deed or recover possession 
thereof at the end of that period. In pass¬ 
ing it may be pointed out that the plaint¬ 
iff confines his relief in his second appeal 
to get the income from the properties till 
the period fixed in the trust deed is over. 
When the suit was instituted, the 15 years’ 
period provided for in the deed has not 
run and neither Sivaraman Chetty nor his 
reversioners had been made parties to the 
suit. Sivaraman Chetty is now dead. The 
question as regards the possession of the 
properties at the end of the 15 years, 
namely, the latter part of Issue No. 4, can¬ 
not, therefore, now be decided. The first 
part of the issue is mainly a question of 
law. The respondent in her memorandum 
of appeal to the lower Court had pointed 
out that the District Munsif had erred in 
law in not deciding this issue in her 
favour. In the view that the Subordinate 
Judge took of the case as regards the 
Issues Nos, 1 to 3 he also did not consider 
it necessary to decide the 4th issue. We 
came to the conclusion that arguments 
should be heard on this issue before con¬ 
sidering the Subordinate Judge’s judg¬ 
ment on the other issues; for, as already 
observed if the defendant succeeds oq the 
question raised in this issue the plaint¬ 
iff's suit will have to be dismissed, irrespec¬ 
tive of other considerations. This course 

wasapcepted by the Jearped Vakils appear^ 
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ing for tlie plaintiff as well as the defend¬ 
ant. 

The appellant's claim in this sccona 
appeal is a very simple one. His right to 
recover possession of the properties under 
his sale-deed based on the revocation of 
the trust deed by Sivaraman Chetty hav¬ 
ing been found against he says now that 
he is entitled to get at least the income 
reserved in the trust deed in favour of 
his vendor, the vendor being entitled to 
deal with it as he liked. The trust deed, 
no doubt, states that the surplus funds 
after meeting all payments mentioned in 
it shall be paid to vendor of the plaintiff 
Whether the plaintiff would be entitled 
to get this or not would depend mainly 
upon the construction of the document 
Ex. A and the intention of the parlies that 
can be gathered from it and the surround¬ 
ing circumstances. Exhibit A begins by 
saying that “it is an absolute sale deed 
of nanja and punja lands described later. 
It is stated that the specified properties 
have this day been absolutely sold unto 
you for Rs. 10,000, being the price money 
settled bv mutual consent.’’ After de- 
scribing the details of consideration the 
document runs as follows: “As thus 1 
have ui all received Rs 10,000 as per the 
aforesaid particulars, and I have left it 
to you all the rights, interests and en- 
joyment.s belonging to me in the said pro- 
perfies, with all absolute rights derivable 
under an absolute sale, you shall, there¬ 
fore. hold and enjoy tlie said properties 
with all the absolute rights derivable 
under an absolute sale, those of alienating 
the same by means of gift, sale or other¬ 
wise, and as long as the sun and the moon 
exist." It appears to us that the initial 
difficulty in the ^vay of the appellant is 
that at the date of the sale his vendor 
had no ownership in the property at all 
because it was vested in the trustee by 
the deed. Under the law the trustee is 
the absolute legal owner of the property; 
the revocation of the trust being found to 
be invalid Sivaraman Chetty had no saleable 
right on the property covered by the 
deed. Mr. Ramachandra Iyer's argument 
that notwithstanding the trust deed some 
ownership still remained with the plaint¬ 
iff’s vendor and he could convey the interest 
assumes that the trust deed is oulv a 
power-of-attorney for managing the pjo- 
perties but this assumption is unwarrant¬ 
ed in view of the High Court decision in 
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the prior suit. That being so and there 
being no specific transfer of interest in 
immoveable property it is argued by the 
learned Vakil for the respondent that the 
interest of the cestui que trust which is 
only a minor interest cannot be conveyed 
under Kx. A. Assuming it can be trans¬ 
ferred. it is clear that the document does 
not convey the interest of the cestui que 
trust- It is equally clear that it was not 
at all the intention of the plaintiff’s vendor 
to convey any such interest. This is evi¬ 
dent from Ex. A itself. A bare perusal of 
the deed is enough to show that what was 
intended to be conveyed was the absolute 
propel tu in the lands and nothing else. 
The deed is called an absolute sale and it 
purports to convey all the rights, interest 
and enjoyment belonging to the vendor 
on the said properties. It is, therefore, 
clear that the vendor did not intend at 
the time when he executed the sale-deed 
that if it failed to take any effect the 
vendee should get something else in its 
place. AVhat the appellant claims is a 
benefit under the trust. It appears to us 
that it is not open to him now to say that 
he should be allowed to receive this benefit 
under the trust when he himself has re¬ 
pudiated the trust deed. It will be posses¬ 
sion of the property based on the assump¬ 
tion that the trust deed is not binding on 
his vendor and that it had been revoked by 
him. How can the plaintiff then claim 
any benefit under a document which he 
had repudiated? 

For these reasons we are of opinion that 
the appellant is not entitled by virtue of 
the sale-deed to claim the net income from 
the suit properties till the period fixed in 
the trust deed. In this view, the other 
questions raised in the second appeal need 
not be considered and we dismiss the second 
appeal with costs. 

We do not say anything here about the 
appellant’s right to recover the suit pro¬ 
perties after the 15 years as that period 
though now over, had not run at when the 
suit was first instituted and persons whose 
presence would be necessary for the deci¬ 
sion of the question have not been made 
parties to this suit. 

V. N. V. Appeal dismissed. 


LAL sahai. [1001. 0. iyi;7] 

ALLAHABAD HIGH COURT. 

Secon'I) Civil Appeal No. 1252 of 1924. 

January 2fi, 1927. 

Present: —Mr. Justice Iqbal Ahmad. 
MEWA RAM— Pla i.NTiFF—A ppellant 

versus 

AL SAHAI AND ANOTHER—DEFENDANTS— 

Respondents. 

Co-owners — Advci'se possession— Mere non-partici-- 
pation hi cultivation, e^'ect of —.•1^7*0 Tenancy Act 
\1I of 1901), s. Succession to tenancy—'Male 
lineal descendant', whether includes illegitimate son 
o/ jat—Jats, whether Sudras—Practice— Omission to 
raise clear issue—Parties not prejudiced — Procedure. 

In the absence of an ouster coupled with a denial of 
title the mere non-participation of a co-owner in the 
cultivation of the joint holding does not enable the 
other co-owners to prescribe a title bv’ adverse pos¬ 
session for 12 years, [p. G5I, cols. 1 & 2 ] 

Jats are Sudras. [p. 651, co] 2.] 

An illegitimate son of one belonging to a Sudra 
caste by a kept woman is entitled to succeed to the 
holding of his father as a ‘male lineal descendant’ 

within tlie meaning of s. 22 of the Agra Tenancy Act. 
[ihid.\ 

The omission of a clear issue on a point is not 
very material when the parties have adduced evi¬ 
dence on the point and have not in anv way been 
prejudiced thereby, [p. 651, col. 1] 

Second appeal from the decree of the 
Third Subordinate Judge, Moradabad, dated 
the 7th of July, 1924. 

MessTB.Shabd Saran and Benod Behari 
Lai, for the Appellant. 

Mr. U. S. Bajpai, for the Respondent. 

JUDGMENT.- This is a plaintiff’s 
appeal and arises out of a suit for a decla¬ 
ration that he and defendant No. 1 are 
the sons of Kundan, and as such entitled in 
equal shares to the holding in dispute that 
belonged to Kundan, and in the alternative 
for recovery of joint possession of the same 
along with defendant No. 2. 

The plaintiff's case was that the holding 
in dispute belonged to Kundan and that 
he, as one of the sons of Kundan, was entitl¬ 
ed to a half share in the holding in dispute, 
but defendant No. 1 had got the holding in 
dispute entered in the revenue papers in 
the name of son-in-law, defendant No. 2, 
without the plaintiff’s consent. 

The defence to the suit was that the 
plaintiff was not the son of Kundan, and 
that the holding in dispute was acquired 
by defendant No. 1 and not by Kundan and 
as such the plaintiff in no case was entitled 
to the reliefs prayed for by him. It was also 
contended by the defendants that the suit 
was time-barred. 

The trial Court held that the plaintiff 
was the son of Kundan and that the suit 
wae apt tiaae-barred. It further held that 
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only some of the plots claimed by the 
plaintiff belonged to,Kundan and passed a 
decree with respect to the same in the 
plaintiff’s favour. 

On appeal by the defenrlants the lower 
Appellate Court has moditied the decree 
of the trial Court and has dismissed the 
plaintiff’s claim in full. The lower Appel¬ 
late Court has held that the plaintiff *' is 
not the son lawfully born of Kundan”aod 
that the karao marriage alleged to have 
taken place between the plaintiff’s mother 
and Kundan was not proved. It has fur¬ 
ther held that the plaintiff and the defend¬ 
ants “have never been joint in family or 
cultivation ” and as such the suit was time- 
barred. 

It is abundantly clear from the perusal 
of the written statement that the assertion 
of the defendants was that the plaintiff 
was not the son of Kundan. It was never 
the defendants’ case that the plaintiff, 
though born of Kundan, was illegitimate, 
because the plaintiff’s mother was not mar¬ 
ried to Kundan. That accounts for the 
fact that no clear issue o i the question of 
a karao marriage between the plaintiff’s 
mother and Kundan was framed by the 
trial Court. In the absence of a clear issue 
on that point, I would have been pre¬ 
pared, in view of the case of Balkaran 
Singh v. Dulari Bibi (1), to remit an issue 
to the lower Appellate Court for a finding 
thereon, after giving the parties an oppor¬ 
tunity to adduce further evidence as to 
whether or not the plaintiff's mother was 
married in karao form to Kundan. But I 
have refrained from adopting that course, 
as on the perusal of the record, I find that 
the plaintiff did adduce evidence on that 
point. It is thus clear that, by the omis¬ 
sion of a clear issue on the point, the plaint¬ 
iff has not been prejudiced in any way. 
The finding as to the legitimacy of the 
plaintiff is a finding of fact and I must 
accept it in second appeal. 

But I cannot accept the finding of the 
lower Appellate Court that the present suit 
was time-barred. If the plaintiff was a co¬ 
owner with the defendants in the holding 
in dispute, the mere fact of the non-parti¬ 
cipation of the plaintiff in the cultivation 
of the holding could not enable the defend¬ 
ants to prescribe a title by adverse posses¬ 
sion. for more than 12 years, unless it was 
proved that there was an ouster of the 

{1} 97 Ind. Cas. 202; 24 A. L. J, 020. 
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plaintiff coupled with the denial of tlie 
plaintiff's title to the holding in dispute. 
This fact has not been proved in the present 
case. As such, I am unable to accept the 
finding of the lower Appellate Court on 
this point. 

Itappears to me that, notwithstanding the 
fact that the plaintiff is the illegitimate sen 
of Kundan, the jdaintiff is entitled to a 
decree for joint possession of such plots as 
belonged to Kundan. The yiarties to the 
suit are Jats and it has been held in Bhag- 
ivani V. Khushi Ram (2) that flats aie 
S^idras. An illegitimate son of one belong¬ 
ing to a. Sudra caste by a kept woman is 
entitled to succeed to the holding of his 
father as a “ male lineal descendant " with¬ 
in the meaning of s. 22 of the Agra Tenancy 
Act, 1901, vide Ram Kali v. Jamma 
It has not been argued before me that the 
plaintiff is not even an illegitimate son of 
Kundan. 

The lower Appellate Court has not re¬ 
corded any finding on the point as to which 
of the plots in dispute belonged to Kundan. 
Before finally deciding this appeal, I must 
have a finding from the lower Appellate 
Court on the following point : — 

Which of the plots in dispute constituted 
the holding of Kundan ? 

Nofuither evidence will be allowed. On 
receipt of the finding, the usual ten days 
will b^ allowed for filing objections. 

A N. A. Order accordingly. 

i2» 24 Ind. Cas. 982 

^3) 30 A, 50S; A. W N. (1008) 229; 5 A. L. J. 629. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 396 of 1926. 

January 17, 1927. 

Present: —Mr Justice Raza. 

Pandit SHEO DUTT— Plaintiff— 

Appellant 

versus 

GANGA CHARAN— Defendant— 

Respondent. 

Transfer of Property (Amendment) Act (XXVII of 
1026)—Act not veti'o.^pective. 

Transfer of Property (Amendment) Act XXVJI 
of 1926 is not retrospective in its nature so as to 
apply to documents executed prior to its coming into 
force, [p. 652, col. 1.] 

Girja Xandan v. Ilanuman Das (1), followed. 

Second appeal again^^t Ihe decree and 
order of the Additional Subordinate Judge, 
XJnao, dated the Hth August, 1926, passed 


SHEO DUTT V. OANQA CHaRAN. 


ABDCL KARIM 'j. GAtRl SHANKAR, [(00 1. U. 1927] 


in Appeal Xo (.0 of 1926. reversing the 
decision of the Munsif, Safipur, dated the 
Kith January. 1^26. 

Mr. Ram Bhnrose Lai, for the Appellant. 

'Siv. Putto LaK for the Respondent. 

JUDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 
Judge, Unao, dated the 14th August, 1926, 
setting aside a decree of the Munsif, Safi- 
pur at Unao, dated the i6th January, 1926. 

The dispute in this case relates to a 
TTUths share in two houses numbered 2185 
and 1214 in Safipur. I think this appeal 
is concluded by findings of fact. The 
plaintitT bases his claim on a deed of gift 
alleged to have been executed by Darshan 
and certain other per.soii.s. The learned 
Additional Subordinate Judge has found 
that the deed is not duly proved. I have 
gone through the evidence on record on 
that point. 1 am not prepared to disagree 
with the finding of the learned Additional 
Subordinate Judge. It is not satisfactorily 
proved that the marginal witnesses had 
signed their names after seeing the actual 
execution of the deed. None of the exe¬ 
cutants has been examined and due attest¬ 
ation of the deed is not also proved. The 
deed in question must, therefore, be reject¬ 
ed. 

The appellant's learned Counsel has 
drawn my attention to the Transfer of Pro¬ 
perty (Amendment) Act (XXVII of 1926), 
but that Act is not retrospective in its 
nature so as to apply to documents execut¬ 
ed prior to its coming into force [see the 
Full Bench decision of the Allahabad High 
Court in the case of Girja Nandan v. 
Jlamiman Das (1)]. 

AVhen the plaintiff’s title-deed is not 
duly proved his claim must be rejected. 

I should like to note that the plaintift’s 
possessory title is not also made out as held 
by the lower Appellate Court. We may 
leave the question of adverse possession out 
of consideration, but it has been found 
at least that the plaintiff has not been in 
possession of the properly in suit within 
limitation. 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. The decree of the lower Appel¬ 
late Court is confirmed in all respects 

G. H. Appeal dismissed, 

( 1 ) 99 Ind. Cas. 161; 24 A. L. J. 921; A. I. K. J927 
All 1. 


ALLAHABAD HIGH COURT. 

Fik.-t CivjL Appr.als Nos. 124 a.vd 125 

OF 1923. 

January 7, 1927. 

Present.'—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

ABDLL KARIM a.vu otheks — Defendantj 

—Appellants 


versus 

GAURl SPLVNKAR and others— 
Plvintiffs and others—Defendants 

—Respondents. 

Pre-empa’on— Wajib-ul-arz— ConsD-j/cnon— ‘Intiqal, 

meaning of—Perpetual lease, whether can be pre^ 
empted. ^ 


iJje word intiqal used with reference to the cus¬ 
tom of pre-emption in a wajib-ul-arz. is a word of 
wide import and includes a transfer bv wav of per¬ 
petual lease. Ip. t5o.3 col. 1] ‘ ^ 

^lisir V. Jaggu Tiwari (1; followed. 

First appeals from the decrees of the Sub¬ 
ordinate Judge, Ghazipur, dated the 22nd 
December, 1922. 


Mr. }htkhtar Ahmad, for the Appellants. 
Mr. P. L. Banerji, for the Respondents. 


JUDGMENT. —Both these appeals 
arise out of two pre-emption suits. The 

\ u both appeals are 

Abdul Karim and others. They were im¬ 
pleaded in both suits for pre emption on 
the ground that they were the perpetual 
lessees of 33 bighas of sir land included in 
a four anna share which was sold to the 
vendees under a deed of sale executed by 
Raja Madho Lai on the 2l9t of December, 

1 fi n 1 ' 


The perpetual lease in favour of these 
appellants was executed by Raja Madho 
Lai on the 4th of October, 1921. The lease 
was granted in consideration of a premium 
of Rs. 1,000. The document of lease reserv¬ 
ed an annual rent of Rs. 100 per annum. 

The pre-emptors came into Court alleg¬ 
ing that the two transactions, dated the 
4lh of October, 1921, and the 2Ist of De¬ 
cember, ly21, were in fact part and parcel 
of one transaction of sale, and they sought 
pre emption on that footing. The Subordi¬ 
nate Judge who tried the suits was appa¬ 
rently in some doubt as to whether it could 
properly be held that the two transactions 
by way of lease and sale amounted in fact 
to a transfer by way of sale which was 
split up into two transactions in order to 
avoid a claim for pre-emption. He found, 
however, that in any case under the custom 
of pre-emption, as recorded in the village, 
the plaintiffs could pre-empt the lease. The 
language of tho wajih-ul-arz shows that the 
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custom of pre-emption in this village can 
be exercised in cases of all transfers 
{intiqal) of property. We think on the 
terms of the wajib ul-arz this decision of 
the Subordinate Judge cannot be question¬ 
ed. The word *intiqar as has been held 
by this Court, is a word of wide import 
and would certainly include a transfer by 
way of perpetual lease. [Lalji Misir v. 
Jaggu Tiivai'i (\)}. In our opinion, the de- 
fendants appellants cannot be heard to main¬ 
tain that under the custom of pre-emption 
prevalent in this village their perpetual 
lease was not liable to pre-emption. We dis¬ 
miss the appeals with costs. 

A- N. A Appeals dismissed. 

(1) 7 Ind. Cas. 930, 7 A. L. J. 1022; 33 A. 101. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 86 of 1925. 

January 26, 1927. 

.Present;—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Broadway. 
NATHC MAL— DECREE-HoLDEtt— 

Appellant 

VCl'SUS 

MOHAN SINGH and another— 
Judoment-Dedtors—Respondents. 

Decree — P^eliminar]i decree directing sale of pro¬ 
perty, whether executable—Execution proceedings — 
Appeal from final order—Right to challenge interlocu¬ 
tory orders not appealed against. 

An appeal need not be preferred against every 
order in e.xecution proceedings; it is open to the 
party aggrieved to clialleuge by an appeal against 
the linal order which determines the riglits of the 
parties, the propriety of an interlocutory order made 
in the course of the proceedings, [p. G51, col. 2.J 

Chandanbala Debi v. Probodh Chandra Uau d). 
followed. 

A decree which contains a clear direction that the 
judgment-debtors are to pay tlie sum mentioned 
therein and that in default of payment by them, the 
money is recoverable by attacliment and sale of cer¬ 
tain property is not a mere preliminary decree but is 
a decree capable of execution, [p. 054, cols 1 & 2.] 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Harrison, passed in 
Oivil Appeal No, 1199 of 1924, on the 12th 
January, 1925, reported in 92 Ind. Cas. 299, 
reversing that of the District Judge, Amrit¬ 
sar, dated the 24th January, 1924, (which 
reversed that of the Sub-Judge, P'irst Class, 
Amritsar, dated the 26th July, 1922. 

Mr. Jagan Nath Aggarivxl, for the Appel¬ 
lant. 

Mr, J, G. for the Respondents. 


6o3 

JUDGMENT. 

Broadway, J,— On the Gth Juat, 
1916, one Nathu JIal instituted a suit 
against riohan iSingli and Mohau Singh 
asking for a decree for a certain sum of 
money to 1)3 realised from certain specified 
property and from other property belonging 
to the judgment-debtors if the specilied 
property proved insufficient. On the 27th 
June, 1916, a decree was passed in plaint- 
ilfs favour for Rs. l,8y8-8-G and interest 
payable by the judgment-debtors and in 
default of such payment the specified jiro- 
perty was to be sold, and, if that proved 
insufficient, making the amount recoverable 
from other property of the judgment-debt¬ 
ors. 

On the 4th January, 1917, the decree- 
holder applied for execution of his decree 
by the attachment and sale of certain pro¬ 
perty specified in the application. Notice 
was issued to the judgment-debtors calling 
upon them to appear in Court on the 3l8t 
January, 1917, to “settle the terms of the 
sale." The judgment-debtors failed to 
appear on the date fixed and the sale was 
ordered to be held by the 13th March, lyl7. 
On that date proceedings were stayed as 
the judgment-debtors had obtained an order 
to that effect from another Court. 

On the 29th October, 1919, the decree- 
holder again applied for execution but this 
application was dismissed in default. A 
third application was filed on the IQth 
March, 1920, which met with the same fate 
on the 23rd April, lb21. 

After this, on the 4th July, 1921, the 
decree-holder again applied for execution 
of his decree by sale of the property. These 
proceedings continued to the 12th April, 
1922, when the executing Court held that 
the decree was a preliminary one and, there¬ 
fore, not capable of execution. 

On the Ist May, 1922, the decree-holder 
filed an application in the Court asking 
that the decree be made final and, at the 
same time, strenuously urged that, strictly 
speaking, the decree was final already ana 
therefore, capable of execution. The execut¬ 
ing Court issued notice and finally held 
that the application to make the decree 
final was barred by limitation. Against 
this order the decree holder preferred aa 
appeal to the District Court. In this appeal 
he again urged that the decree of wnicti 
he was seeking executiji was a finxl one 

already and as such capable of execiumn. 
At the same time he also urged tha*. tiis- 
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application to have it made final should bs 
treated as within time. The learned District 
Judge held that although the decree sought 
to be executed was not in the form for a 
preliminarv decree pre-cribed in Appendix 
iD) to the First Sdiedule of the Civil Pro¬ 
cedure Code, he thought it was intended 
to be preliminary, and that, in the circum¬ 
stances, time should be extended under 
s. 14 of the Limitation Act. He accordingly 
directed that the decree holder should be 
given a final decree in the proper form. 
Against this order the judgment-debtors 
preferred a second appeal to this Court 
and it was held by the learned Judge in 
Chambers that the decree in question was 
intended to be preliminary and was pre¬ 
liminary and that time could not be e-Ktend- 
ed under s. 14 of the Limitation Act. He 
accordingly accepted the appeal and re¬ 
stored the order of the first Court. Against 
this decision the decree-holder has pre¬ 
ferred this appeal under s. 10 of the Letters 
Patent through Mr. Jagan Nath Aggarwal 
who has contended, firstly, that the decree 
in question was a final one and capable of 
execution; secondly, that having regard to 
the fact that the decree-holder has asked 
for the sale of the property in his applica¬ 
tion of the 4th January, 1917, and notice 
had been issued to the judgment-debtors 
calling upon them to attend the Court to 
settle the terms of the sale, it should be 
held that the intention of the decree-holder 
was that the Court should, if necessary, 
make the decree a final one before directing 
a sale of the property. Finally, it was 
ur^ed that inasmuch as the judgment- 
debtors had notice of the application for 
sale made on the 4th January, 1917, and 
failed to appear they were now precluded 
from alleging that the decree was not cap¬ 
able of execution. 

Mr. Sethi on behalf of the respondents 
urged that the view taken by the learned 
Judge in Chambers was correct, that the 
points now raised were not raised before 
the learned Judge in Chambers and could 
not, therefore, be brought before this 
Court and that the only question was whe¬ 
ther the application to make the decree 
final was within time, a question on which 
there could be no two opinions. After an 
examination of the decree sought to be 
executed and a reference to Form 4 in 
Appendix (D) to the First Schedule of the 
Civil Procedure Code, I am of bpinion 
thit the decree is certainly capable of 


execution for it contains a clear direction 
that the judgment-debtors were to pay the 
sum mentioned therein and that in default 
of payment by them the money was re¬ 
coverable by attachment and sale of certain 
propert.v. It is perfectly clear that through¬ 
out the proceedings the position taken up 
by the decree-holder has been that this 
was the correct interpretation to be placed 
on the decree. No doubt it was possible 
for him to have preferred an appeal against 
the order of the Execution Court dated the 
12th of April, 1922. Instead of doing this, 
however, he complied with the order pas.sed 
by that Court and on the 1st May, 1922, 
asked that the decree be made final. At 
the same time in the same application he 
clearly reiterated the fact that the deciee 
was already capable of execution. In Chan- 
danbala Debi v. Probodh Chandra Ray (1) it 
was held by a Division Bench of the Calcutta 
High Court that an appeal need not be 
preferred against every order in execution 
proceedings and that it was open to the 
party aggrieved to challenge by an appeal 
against the final order which determines 
the rights of the parties, the propriety of 
the interlocutory orders made in the course 
of the proceedings. 

In the present case, as in Chandanbala 
Debi V. Probodh Chandra Ray (1) when an 
appeal was preferred against the final 
order, the previous interlocutory order 
was specifically attacked as bein" bad. The 
decree-holder has throughout challenged 
the correctness of the order passed on the 
12th April, 1922, and having regard to the 
authority cited above, in my opinion, it 
was open to him to challenge the said 
order in the manner that he has done In 
my judgment the decree being capable of 
execution this appeal should be accepted 
and execution proceeded with. The appel¬ 
lant is entitled to his costs. 

In view of my conclusion I do not think 
it necessary to discuss the other points 
raised. 

Shadl Lai, C. J. —I concur. 

R. L. 

A. N. A. Appeal accepted^ 

(1) 2 Ind. Gas. 333; 36 C 422; 9 C. L. J. 251. 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 105 of 1926. 

January 1?^, 1927. 

Present :—Sir Louis Stuart, Kx., Chief 
Judge, and Mr. Justice Hasan. 

Musammat GAURA— Defen'dakt— 

Appellant 

versus 

RAM CHAR AN— Plaintiff—Respondent. 

Limitation Act {IX of lOOS). Sch. L Art.TJt—Bond 
payable by instalnients—Limitation. 

A boQcl provided that the money due under it would 
ba payable within 18 years by 18 annual instalments. 
The creditor, on the expiry of the period, brought a 
suit to recover the entire sum due: 

Held, th<at the plaiutifl would be entitled to recover 
the last three instalments only under Art. 74 of the 
Limitation Act as the claim in respect of the other 
instalments was barred by time. 

Phcrai v. Pudai Ram, 1 1), followed. 

Appeal against the decree of the Sub¬ 
ordinate Judge, Hardoi, dated the 25th 
of January, 1926, affirming that of the 
Munsif, Hardoi, dated the 18th September, 
1925. 

Mr. Naim Ullah for Mr. Ryder Husein, 
for the Appellant. 

Mr. Hakim-ud-din, for the Respondent. 

JUDGMENT.— This is a defendant’s 
appeal from the decree of the Subordinate 
Judge of Hardoi, dated the 25th of January, 
192l3, affirming the decree of the Munsif of 
the same place dated the 18th of September, 
1925. The appeal arises out of a suit for 
recovery* of Rs. 566 odd on the basis 
of a bond dated the 22nd of September, 
19U5. It was executed by the deceased 
husband of the defendant-appellant in 
favour of the plaintiff. The principal sum 
borrowed thereunder was Rs. 99 and it was 
agreed that it would be paid back within a 
period of 18 years. The entire principal 
amount was divided into 18 instalments, each 
instalment to be payable annually and 
interest at the rate of Rs. 2 per cent, per 
mensem was also provided for. The claim 
has been decreed by the Courts below in its 
entirety. The sole point in second appeal 
is as to whether any portion of it is or is not 
barrred by the rule of limitation. 

On the construction of the bond we are 
clearly of opinion that it is a bond payable 
by instalments and the proper Article 
applicable to it is Art. 74 of the First 
Schedule to the Indian Limitation Act, 
1908. Under that Article the plaintiff- 
respondent would be entitled to recover 
last three instalments with interest thereon 
at the stipulated rate. It was, however, 


(if. .5 

argued on behalf of the respondent th.it 
the Article applicable to the case was 
Art. 75 and that luider the bond in question 
the creditor had an opti'-u to waive the 
right to sue a.s each successive default in 
payment of the annual instalment was 
made and was given the right to sue for 
the whole amount at the expiry of the 
entire period of 18 years. We are unable 
to accept this argument. We think that 
the decision in Phcrai v. Pudai Ram (\), 
decided by a Bench of the late (.'’onrt of the 
Judicial Commissioner, is correct and is 
applicable to the facts of this case. Before 
we take leave of this case we may mention 
that their Lordships of the Judicial Com¬ 
mittee in the case of Panchani v. Ansar 
Husain (2) seem to have thrown some doubt 
on the point of view which was taken in 
the Oudh decision mentioned above, but 
they distinctly say in the judgment’ that 
they do not decide the point. We, there¬ 
fore, think that the decision in the Oudh 
case should be followed so long as it is not 
expressly overruled by their Lordships of 
the Judicial Committee. We accordingly 
allow this appeal and modify the decree of 
the Courts below by giving the plaintiff a 
decree for a sum of Rs. 16-8 0 and interest 
thereon at the rate of Rs. 2 per cent, per 
mensem for three years up to the date of the 

suit and the plaintiff will further be entitled 
to interest at£the rate of b pez’ cent, per 
annum till the date of realization. The 
parties will pay and receive costs accord¬ 
ing to their success and failure in all 
Courts. 

G. H. Appeal allowed. 

(1) 85 Ind. Cas. 280; 27 0. C. :U8: U) (). A- A L 

R. 1087; 1 O. W. N. G47; A. I. R. 1925 Oudh 502. ’ ‘ 

(2) 99 Ind. Cas. 650; 5:i I. A. 187: A 1 R 1926 P 
C. 85; 24 A. L. J. 756; (1926; M. W. N. 520’ 24'L 
241; 48 A. 457; 31 C. W. N. 324 (P. C.). 


MADRAS HIGH COURT* 

Original Side Apeeal No. 42 of 1925. 

December 6, 1926. 

Present:--Mr. Justice Krishnan and 
Mr. Justice Odgers. 

P. M. A. M. VELLAIYAPPA CHETTY 

AND OTHERS—Defendants— Appellants 

versus 

NATARAJAN and others—Pz.aintiffs— 

Responde.nt-?. 

Hindu Laiv—Johit family~-IU€i,itimatc sons and 
daughters of deceased member of family—Right 
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cUi-ii rna'uutiianct—Xatiukottai Chetties, whether 
Su'lnis. 

I’n'ler the Hindu Lau* the illegitimate son of a 
perannently k-'pt roncuhine of a deceased Sudra 
is iMititled to m lintcnaiici- from the co-parcLnarv 
prop rty --f th-- family t)f which his fatlier was a 
meml)fr i p (I(>'h col. 1 ’. 

Tne illoiritimaie dauglitt^r. iiowever, lias no such 
right of maintenance. N'o Hindu Law text makes 
any provision hu* her and she cannot be regarded 
as a member of the joint family of the father, fp. 
059. cid. 1.] 

^Case-law reviewed.] 

Xaltukottai Chetties are Stoiras. 

Appeal from the judgment and decree of 
Mr. Jiistice Kumaraswami Sastri, dated 
the ICth January, 1925, in Original Civil 
Suit No. 015 of 1919 and reported as 95 Ind. 
Cas. 972 

Messrs. A. Krishnaswamy Ayyar and S. 
Rangaswamy Ayyangar, for the Appellants. 

Mr. K. S. Krishnasicamt Iyengar (with 
him Mr. A. E. Rencontre)^ for the Respond¬ 
ents. 

JUDGMENT. 

Krishnan, J.—This is an appeal in a 
suit by certain minor plaintitTs-represented 
by their mother Ciiinnammal as their next 
friend for maintenance against the 1st de¬ 
fendant in the first instance. The learned 
Judge on the Original Side has given a 
decree to the plaintiffs at the rate of Rs. 105 
a month for each of the two boys, the first 
two plaintilTs, for their lifetime and 
Rs. 50 a month to the girl, the 3rd plaintiff, 
till she attains the age of 18. The appeal 
is against this decree by defendants Nos. 2 
to 5. 

The plaintiffs’ case is that they are the 
sons of the Ist defendant by their mother 
Chinnammal who was a continuously and 
exclusively kept concubine of the Ist de¬ 
fendant, Muthiah Chetty, and that as 
Siidras they are entitled to at least a right 
of maintenance against their putative 
father. Muthiah Chetty died after filing 
the written statement in which he denied 
that tliese plaintiffs were his children. He 
also denied that Chinnammal was a con¬ 
tinuously and exclusively kept concubine 
of his, though he admitted that he used to 
visit her occasionally as a dancing girl, 
Chinnammal being a member of the danc¬ 
ing gi'fi caste. Defendants Nos. 2 to 5 
were brought on record as his legal repre- 
Bentalivee, they being the co-parceners ia 
the joint family to which Muthiah Chetty 
belonged. The real question now is, whe¬ 
ther the plaintilTs can claim any mainte¬ 
nance against the joint family property ia 

^he hands of the defendants assuming that 
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they were the sons of Muthiah Chetty. 

The issues framed in the case are set out 
in the 5th page of the printed book, Part 1, 
and are as follows; — 

.1) Was Chinnammal kept continuously 
and_ exclusively by the defendant as con¬ 
cubine? 

(2) Are the pl tintiffs the children of the 
defendant by such continuous con¬ 
cubinage? 

(3) Is the defendant bound to pay any 
maintenance to the plaintiffs and'is the 
said maintenance a charge on the family 
property as alleged in the plaint? 

(4) Is the defendant a Vysia, and if so, 
are plaintiffs entitled to maintenance be¬ 
yond the period of their majority ? 

(5^ What maintenance, if any, are the 
plaintiffs entitled to ? 

No alteration was made in the form of 
these issues on account of the defendants 
Nos. 2 to 5 coming on record. 

Now, the main question of fact tried in 
the case is the first issue On that the 
learned trial Judge after taking the evi¬ 
dence and discussing it very fully in his 
judgment has come to a decided conclu¬ 
sion that Chinnammal was kept continuous¬ 
ly and exclusively by the 1st defendant as 
his concubine from 1904 or ly05 to about 
m9. The learned Judge has set out the 
circumstances at length and it seems hard¬ 
ly necessary, therefore, to do so once again 
in appeal in detail. 

[His Lordships then considered the evi¬ 
dence and proceeded:—] 

I have no doubt on a consideration of the 
whole evidence in this case that the plaint¬ 
iffs’ version that Chinnammal was a con¬ 
tinuously and exclusively kept concubine of 
the 1st defendant Muthiah Chetty, is true 
and would, therefore, confirm the finding of 
the learned Judge on that point. 

On this finding the question that arises 
for decision is what relief, if any, can be 
given to the plaintiffs in this case. So far 
as the two boys are concerned, namely, the 
first two plaintiffs there does not seem to 
be much difficultv in the law that has to 
be applied. In the Mitakshara there is an 
express text which deals with illegitimate 
children of Sudras. That Nattukottai 
Chetlies are Sudras has been settled by 
authority. In s. 12, Ch. 1, there is a text 
which says, “ Even a son begotten by a 
Sudra on a female slave may take a share 
by the father's choice. Bat if the father 
be dead, the brethern should make him 
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partaker of the moiety of a share, and one, 
who has no brothers, may inherit the whole 
property, in default of daughter’s sons.” 
(See Setlur’s translation of law books on 
Inheritance, page 35). 

As a commentary on this it is stated that 
“ the son begotten by a man of a regenerate 
class or a female slave does not obtain a 
share even by the father s choice, nor the 
whole estate after his death. But if he be 
docile, he receives only maintenance.” 

This is the text upon which the light of 
the illegitimate children among Sudras 
has been based. The present case is not 
one in which any share can be asked for 
and it is, therefore, that maintenance only 
is asked for by the two boys. The text 
does not expressly deal with maintenance 
of Sudras. It is true, but the authorities 
are quite clear that where the illegitimate 
son cannot ask for a share he is entitled 
to get maintenance from his putative 
father's joint family estate even in the 
hands of his co-parceners. 

It has now been settled that the children 
to get a share need not be the children of 
a dasi strictly speaking, but may be of any 
concubine provided that the concubine is 
a continuously and exclusively kept con¬ 
cubine and the children are not born in 
either alulterous or incestuous connection. 
The fact that the w’oman kept is a dasi 
or slave, or a dancing girl is immaterial. 
The children would take the right of 
illegitimate children under the text, that 
is, where they claim a share in the property 
of their father, but where they merely claim 
maintenance even this does not seem 
necessary. It is sufficient to show that they 
are the children of their putative father. 
It is recognised by a Bench of this Court 
in Subramanya Mudali v. Velu (1) that 
where the illegitimate son of an unmarried 
woman is claiming maintenance only out 
of the estate of his putative father it did 
not matter whether he was the result of 
adulterous intercourse or not. In the pre¬ 
sent case it is not necessary to go so far, 
for we have here evidence that Chinnam- 
mal was a continuously kept concubine 
of Muthiah Chetty. As pointed out by Sir 
John Wallis, C. J., in the Full Bench ruling 
in Soundararajam v. Arunachalam Chetty 

(2) “The limitation as to her being an 

(1) 5 Ind. Cas. 919; 34 M. 68; 7 M. h. T. 161; (1910) 
M. W. N. 138; 20 M. L. J. 350. 

(2) 33 Ind. Cas. 858; 39 M. 136 at p. 151; 29 M. L. 
J. 703; 2 L. W. 1217; 18 M. L. T. 552; (1916) 1 M. W. 

31. 


exclusive and continuous concubine is nut 
to be found in the texts and appears to liave 
been imposed by the Courts as necessary to 
secure due evidence of the paternity, just as 
the further restriction that the connection 
must not havebeen incestuousor adulterous 
was imposed on general grounds of 
morality.” As I have already stated we 
have here clear evidence to show that the 
children were born to Chinnammal who 
was kept in exclusive and continuous con¬ 
cubinage by Muthiah Chetty and there can 
be no doubt whatever about the palernily 
and the rights of the boys under the text 
of Mitakshara already cited. In Avaii- 
thaya v. Vishnu (3) it was held that under 
the Jlitakshara Law an illegitimate son is 
entitled to maintenance as long as he lives 
in recognition of his status as a member 
of his father’s family and the question is 
not one of giving maintsnance during the 
minority of the illegitimate son or anything 
of that sort, but the giving of maintenance 
is really in lieu of his rights in his father's 
estate. The case in Ananthaya v. Vishnu 
(3) is a case of the regenerate class and 
the commentary on the text in the Mitak¬ 
shara expressly applies to it nevertheless 
the further question as to what is the 
period for which the maintenance should 
be given is the same whether it is a case 
of the regenerate class or of a Sudra son. 
In the case of a Sudra son, the position 
seems to be that, because he could not be 
given a share that the text allows him to 
get in certain circumstances, he is given 
in lieu thereof a right to maintenance 
against his father's estate, very much in 
the same manner as a widow gets a right 
tomaintenanceagainst her husband's estate 
when he dies undivided from his co-parceners. 
There again the maintenance is given not 
for any particular period but for the 
whole lifetime. It has been conceded by 
Mr. Alladi Krishansami Ayyar that the 
authorities have invariably laid down that 
the illegitimate son of & Sudra is entitled 
to maintenance if be is not entitled to get 
a share in his father’s property and that 
it is too late for him now to argue that no 
maintenance could be given; but he tried 
to argue that the maintenance could 
not be enforced against the joint 
family property in the hands cf the 
father’s co-parceners. It seems to me that 
this argument is untenable; the maintenance 

(3) 17 M. 160; 6 Ind. Dec. (n. e. 110. 


it 
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vvi be a charge upon that estate for so long 
asthe illegitimate children are alive The 

been consider¬ 
ed rather fully in the Full Bench decision. 

^ uhramanm hjer v. Rathnavelu Chethj (i) 

i recognised that the 

ille.,itimate sons have a right to get 

maintenance if they do not get their share. 

n these circumstances it seems to me that 

tn f'’ maintenance 

to the sons for their life is correct 

As to the question of the claim for main- 

tenance by the illegitimate daughter, the 

some there is 

ir-Ti '“‘he matter. The learned 

trial Judge has given her also maintenance 
on he ground, so far as I can make out, 
that she IS a member of the joint family. 

Ihe learned Judge says that the father 
being bound to maintain his illegitimate 
daughter the co-parceners who take his 
property by survivorship are equally bound 

to me that there is no 
egal basis in Hindu Law for the view that 
the father is bound to maintain his illegiti¬ 
mate daughter; he is under no more than a 
personal obligation to do so under the 
^nminal Procedure Code. An illegitimate 

daughtergetsnokmd of right against her 

father s property so far as 1 can make out. 

J here is no te.xt in her favour, the .Mitak- 
shara being expressly confined to sons. 

The learned Advocate for the respondent 

tried to put it^ on the ground that joint 
family property is burdened with the liabil- 
ity to maintain all the members of the 
joint family and consequently that an 
illegitimate daughter being a member of 
the joint family the liability is on the joint 
family property to maintain her. The very 
fact that the learned Judge has found it 
necessary to restrict the maintenance up 
to the age of i8 indicates that, whatever 
her right of maintenance may be, it is very 
different from those of the sons. It seems 
to me that, whether the child is legitimate 
or illegitimate, it has got a personal right 
of maintenance against its father only 
during Its minority when it is unable to 
look after itself and that the right under 
tne Windu Law to get maintenance out of 
the father s estate in lieu of a share in it 
IS a different right. It is not possible to 
postulate that the illegitimate daughter of 
a person is a member of the joint family to 

w IqcI. Css. 556! 41 A 1 44' 22 ?ir t t' of. a 
(F. BA ^V.^N.'*68S 
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which he belongs. In fact it cannot be 
said even as regards illegitimate sons that 

tfiey are members of a joint family, for no 

rights exist between the illegitimate sons 
and the colbiterals or co-parceners of the 
lathei m the joint family. They cannot be 
rieated as relations of one another and 
they are not entitled ' to share and can¬ 
not ask for a partition against the co parce¬ 
ners, and except for the bare right of 
maintenance charged on the joint family 
propert}^ of their father the illegitimate 
sons have no right against the other co-par¬ 
ceners The cases cited to us have all been 
cases of iheguimate sons and not of iilegiti- 
mate daughters except one or two cases 
which 1 shall refer to presently. One is 
the case in Parvati v. Ganpatrao Balal (5) 
vyhere Sargent, 0. J., savs ' Unless, 
therefore, the expression ‘dasiputra' can 
be held to include ‘daughter’ there is 


no authority for a daughter having a 
Claim^ to maintenance. Jt was said that 
a son is to be construed as including a 
daughter, as 'brethren' was interpreted as 
including 'sisters’ by Nanda Pandita. But 
that mode of interpretation has been much 
controverted, as may be seen by thedis- 
cussion of the authorities in the judgment 
iti yinayak Anmidrav v. Lakshmibai (6), 
which was decided upon the authority of 

Ml Moreover, the right of 

illegitimate children to be maintained by 
the family is clearly an exceptional one as 
shown by the language of the text; and, as 
the right to maintenance is laid down in 
terms in favour only of illegitimate eons, 
the proper inference, from the absence of 
express provision for daughters is, we 
think, that they were not contemplated as 
having the same right." 

If it was contemplated by the text in the 
Mitakshara that besides the illegitimate 
sons, illegitimate daughters also should 
get some right of maintenance, such right 
would certainly have been extended by 
the commentator to regenerate classes as 
well. But it does not seem that, under the 
text, any right passes to the daughter for 
maintenance. This view of the Bombay 
High Court was supported and followed 
again in Bhikya Sakharam v. Babu Vedu 
{7} where it was held that an illegitimate 
daughter could not succeed to her father’s 
property in preference to the son of a 

(5) IS B. 177; 9 Ind. Dec. (s. s.) 626. 

(6) IB H. C. R. 117 at p. 123. 

(7) 32 B. 562; 10 Bom. L. R. 736. 
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divided brother among Sudras. The learn¬ 
ed Judges declined to construe the word 
‘son occurring in the text so as to include 
daughters. With all respect, it seems to 
me that this is the correct view. They 
even held that the illegitimate daughter 
had no right of succession at all. It would 
follow from this that she has no right of 
maintenance either which is something 
given in lieu of the right of succeision. 

The learned Advocate for the respondent 
tried to put the claim of the illegitimate 
daughter to maintenance on the ground 
that she was a member of the family as 
stated already. It seems to me impossible 
to support that view. No authority has 
been cited in support of it, nor indeed for the 
position that he is taking up thatthe illegiti¬ 
mate daughter has got any right to main¬ 
tenance at all. 1 have, therefore, come to the 
conclusion, though with considerable re¬ 
luctance, that the 3rd plaintiiT cannot be 
given any right to maintenance, she being 
only an illegitimate daughter of Muthiah 
Ohetty. Before concluding this case I may 
mention that though an issue was raised as 
to whether Nattukottai Chetlies were Vysias 
or not, it has been conceded that they are 
iSudraa The matter has been settled by 
authority in this Court. 

The last question that has been argued 
is as to the amount of maintenance which 
has been granted to the sons. It is urged 
by the learned V^akil for the appellants that 
Rs 100 a month for each boy is excessive 
and out of proportion to the property of the 
father. The learned trial Judge has dis¬ 
cussed this question and, no evidence hav¬ 
ing been given against the circumstance 
mentioned by him in his judgment, it is 
not clear how we can interfere with the 
amount that has been fixed by the learned 
Judge. If the defendants really meant 
to contest the point, they ought to have 
adduced proper evidence as to what the 
income of Muthiah Ohetty was and what the 
value of his share of the family property 
was. This they have not done. In these 
circumstances I think that it would not be 
right to interfere with the award of Rs. iOO 
for each of the boys. I have already stated 
that in my view the illegitimate daughter 
la not entitled to any relief in this suit. 

In the result, I would modify the decree 
of the lower Court and dismiss the suit of the 
3rd plaintiff and confirm the decree thathas 
been given to the 1st and 2ad plaintiffs. The 
defendants will pay costs of the plaintiffs 


Nos. I and 2 in this appeal, but as between 
the 3rd pi lint ill and themselves they will 
each bear tlieir own costs. 

Odgers, J.—This is an appeal from 
the decree of Mr. Justice Kutnaiaswaini 
Sastri sitting on the Original Side whereby 
he allowed a sum of Rs. 100 a month for 
each of the 1st and 2nd plaintiffs dui ing 
their lifetime and Rs. 50 a mouth for the 
3rd plaintiff till she attains the age of 
18. The suit was Ijrought by the mother 
of these minor plaintiff’s against the defend¬ 
ant claiming that she was the exclusive 
and continuously kept concubine of the de¬ 
fendant. The first point that has been 
iirged before us is that the continuous and 
exclusive intercourse between the mother 
of the plaintiffs and the 1st defendant 
alleged to have existed from 1901 to 1919 was 
not proved. The appellant alleged that 
from 1913 for about a year and a half inti¬ 
macy existed with a certain Muhammadan 
called Kadir Meera Sahib and that another 
man called Thiyaga.'ajn Pillai was also 
keeping her upto 1917. Mention was 
also made of certain others, Kannan and 
Swami. Mr. A. Krishnaswami Iyer for the 
appellants has in my view very properly 
not relied on the evidence of intimacy 
with other men very seriously except with 
regard to the Muhammadan and this only in 

so far as the oral evidence is corroborated 

by letters which passed between him and 
the plaintiffs' mother. I feel at a dis¬ 
advantage in judging of the character of 
these letters because I am naturally not in 
a position to judge of the average love 
letterof a Muhammadan to a Hindu woman 
or vice versa, but I am content to express 
my agreement in this matter with the 
opinion of the learned trial Judge, He 
came to the conclusion that these letters 
are nothing more than mere business 
requests or transactions and I must say 
the tone of the letters strikes me as the 
very reverse of amorous. These are letters 
from Chinnamaltothe Muhammadan as her 
Doctor and even more definitely as a magi¬ 
cian in whose spells Chinnamal relies to win 
back the affections of the Ohetty. I ought to 

add that I further state the doubts of both 

my learned brothers as to the genuineness 
of these letters and for the reasons stated 
by them. We have been taken through 
the evidence at great length and I have 
come to the conclusion that the attempt 
to show that the plaintiffs'mother was not 
the continuous and exclusively kept ooa-- 
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cuhinp of the defendant has failed. The 
bedroom incident referred to in my learned 
brother’s judgment is quite incredible. 

Then arises an interesting question of 
Jaw, ^or it is said, to begin with, that the 
illegitimate sons, though they may be 
entitled to maintenance from their putative 
father personally, have no right as against 
the joint family property of which their 
father was a member at the time of 
his death. This argument is now raised 
owing to the fact that the defendant is 
now dead and the allowance given to the 
male plaintiffs has been charged on the 
family property of which the deceased was 
a member. Texts referring to this matter 
are extremely meagre and they are con¬ 
tained in the Mitakshara Chap. I s. 12, 
Placita Nos. 1 to 3 There it is said that 
“a son begotten by a Sudro on a female 
slave may take a share by the father’s 
choice. But if the father be dead, the 
brethern should make him partaker of the 
moiety of a share; and, one who has no bro¬ 
thers may inherit the whole property in 
default of daughter’s sons.” The law deve¬ 
loped from the texts seems to be perfectly 
clear. In Krishnayyan v. Muttusami (8). a 
continuous concubine was held to be a da si 
within the meaning of the Mitakshara and 
an illegitimate son cannot take the interest 
of his father or succeed, as collateral heir, 
as there is no sapinda relationship as it is 
founded on a legal marriage. In Ranoji 
V. Kandoji (9), the texts are all examined 
and an illegitimate son is held not entitled 
to a share of joint family property at parti¬ 
tion but he is entitled to maintenance. In 
Parvalhi v. Thiruvialai (10), an illegitimate 
son of a Sudra is always entitled to main¬ 
tenance as a member of his father’s family 
by reason of his sunship even though he 
may be the son by a married woman. Yagna- 
valkya’s text applied to a separated 
house-holder. In Ananthaya v. Vishnu (3), 
thecaseofaBrahmin.an illegitimate son was 
held entitled to maintenance for life in re¬ 
cognition of his status as a member of his 
father’s family and by reason of his exclu¬ 
sion from inheritance among the regene¬ 
rate classes. This maintenance mav be 

V 

secured on the family property. In Annay- 

yan v. Chinnan (11), the rule is regarded as 

(8) 7 M. 407; 8 Ind. Jur. 427; 2 Ind. Dec. (n. s.) 
867. 

(9) 8 M. 557; 3 lad. Dec. (x. s) 382. 

(10) 83 M 334: 3 Ind. Dec. (x. s.) 986. 

( 11 ) 5 Ind. Cas. 84; 33 M. 366; 7 il. L. T. 140; 20 
M L. dt 355. 


well established in Madras that an illegiti¬ 
mate son of a Sudra by an unmarried Sudra 
woman is entitled to a share of the family 
property if the concubinage was continuous 
and if the connection was not incestuous or 
aduUerous or in violation of or forbidden 
by law. This rule was confirmed by the 
Full Bench in Soundararajam v. Aruna- 
chalam Chetty (2). There are other autho- 
ritie.s in Madras, as for instance, Kuppa v. 
Singaravelu (12), Gopalasami Chelti v. 
Arun^chelom Chctti (13) and Subrainanya 
Mudali V. T clu (1) and Muthusawmi Jaga- 
Vfra I cttappa Naicker v. Vencataswara 
1 cttaya (14). Therefore, it seems to me it is 
well established in Madras that though an 
illegitimate son may be entitled to a share 
of the family property if there are no col¬ 
laterals he is at least entitled to mainte¬ 
nance for life such as he has been awarded 
here. The learned Judge sitting on the 
Original Side was, therefore, in my opinion, 
quite right in awarding such maintenance 
and nothing has been shown to us to induce 
me to think that the rate of maintenance 
is excessive. The latest case appears to be 
Panchapakcsa Odayan v. Kanaka Ammal 
(lo), where it was held that the illegitimate 
son of a permanently kept concubine is 
entitled to maintenance against the co-par¬ 
cenary property of the family of which the 
father is a member. 

Turning to the daughter, 3rd plaintiff, 
more_ difficuty exists. From what has been 
said it is clear that the right of a son by 
a female slave in the case of Sudras' estate 
which is the heading of the section of the 
Mitakshara, is an altogether exceptional 
provision, and it is at least doubtful whe¬ 
ther one ought to assume that the same 
provision would have appeared to the an¬ 
cient sages fit to be made for an illegiti¬ 
mate daughter in the same way. An argu¬ 
ment has been addressed to us by the 
learned Counsel for the respondent, if one 
may say so in general terms, based on the 
fact that even an illegitimate daughter 
may be regarded as a member of the family 
and the duty of a father to provide for 
his infant children. In Parvati y.Ganpatrao 

(12) 8 M. 325; 3 Ind. Dec. (x. e.) 223. 

(13) 27M. 32. 

(14) 12 M. I. A. 203: 11 W. R. P. C. 6; 2 B. L. R 
P. C. 15; 2 Suth. P. C. J. 175; 2 Sar. P. C. J. 395; 20 
E. R 316; 4 Mad. Jur. 137; 1 lad. Dec. (.v. s.) 492. 

(15) 42 Ind. Cas. 344; 33 M. L. J. 455; 6 L. W, 
408. 
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Balal (5) Sargent, C. J. uses the following: 
words which 1 think are exceedingly useful 
in coming to a decision of the present 
nature : “Unless, therefore, the expression 
‘ dasiputra' can be held to include ‘daughter’ 
there is no authority for a daughter 
having a claim to maintenance. It was 
said that a ‘son’ is to be construed as in¬ 
cluding a daughter, as ‘brethern’ was inter¬ 
preted as including ‘sisters’ by Nanda 
Pandita. But that mode of interpretation 
has been much controverted, as may be 
seen by the discussion of the authorities in 
the judgment in Vinayak Anandi'am v. 
Lakshniibai (6), which was decided upon 
the authority of ]\rayukha. Moreover, the 
right of illegitimate children to be main¬ 
tained by the family is clearly an excep¬ 
tional one as shown by the language of the 
text; and as the right to maintenance 
is laid down, in terms, in favour only of 
illegitimate sons, the proper inference, from 
the absence of any express provision for 
daughters, is, we think, that they were not 
contemplated as having the same right.’ 
In Ghana Kanta Mohanta v, Gereli (16) 
the real point that was decided was that 
the order of the Magistrate under the 
Criminal Procedure Code was no bar to 
a civil suit for maintenance. The learned 
Judges said that under the Hindu Law 
the father of an illegitimate child is bound 
to provide for its maintenance. Whether 
the child was a daughter or not it does 
not appear. Further in Bhikya Sakharam 
V. Babu Vedu (7), a case of inheritance, it 
was held that the language of the texts 
and their context prohibits the idea that 
illegitimate daughters were intended to 
be included as heirs. Even illegitimate 
sons in order to inherit were expressly 
mentioned and among Sudras illegitimate 
daughters cannot succeed to their father’s 
property in preference to the eon of a 
divided brother of which the father is a 
member. One is, therefore, driven with 
some reluctance to decide that as the right 
of an illegitimate child under Hindu Law 
depends on the special text and that his 
recognition is of a somewhat exceptional 
nature the illegitimate daughter was not 
so recognised and there is no authority or 
justification for holding that she must 
stand in the same position as an illegitimate 
son There is no case that has been cited 
to us where an illegitimate daughter has 

(16) 2 Ifld. Ca8.550; 32 0. 479; 13 0. \V. N. 150. 
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been held entitled to maintenance from the 
joint family property of which the father 
was a member. I do not think we sliall 
be justified on the general ground that 
the father should provide for his infant 
children or by some generality of language 
that an illegitimate daughter is a member 
of the family ingrafting a further exception 
in Hindu Law in her favour. I, therefore, 
think that that part of the learned Judge’s 
decree must be varied and that the 
illegitimate daughter. 3rd plaintiff, must 
be declared not entitled to any allowance 
from the estate of the deceased father. As 
to the amount of the boys’ maintenance, I 
agree that we cannot now go into this. I 
agree with the order proposed by my 
learned brother. 

V. N. v. Decree modified. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 449 of 1923. 

January 20, 1927. 

Present : —Mr. Justice Dalai 
and Mr. Justice Pullan. 

ABDUL AZIZ KHAN and others 

—Defendants 
versus 

MUHAMMAD HUSAIN— Plaintiff 

AND ABDUL RAZZAQ KHAN and 

OTHERS —DeFESDASTS—RESPONDENTS. 

Muhammadan Law-Inheritance—Co-hehs — Mort¬ 
gage by co-heirs in possession, for ancestor's debt — 
Share of absent co-heir, whether linbU—Decree by 
absent co-heir against other heirs for his share effect, of. 

A mortjragft executed by the heirs of a deceased 
Miiliainmadan who were in actual possession of liis 
estate, for a debt of the deceased, can be enforced 
against the whole estate including the share of the 
co-heirs who were not in possession and who had 
not joined in the execution of the mortgage, [p. CC2, 
col. 2.j 

The fact that in a suit brought by one of the 
co-heirs against the executants of the mortgage for 
the recovery of his share in the estate, the ques¬ 
tion was not raised does not in any way debar the 
mortgagee from enforcing his charge against the 
entire estate, [p. 662, col. 1.] 

Jaffri Uegam v. Amir Muhammad Khan (1), fol¬ 
lowed. 

First appeal from a decree of the Subor¬ 
dinate Judge of Bulandshahr, dated the 
5th of July, 1923. 

Mr. P. Tj Bnnerji, for the Appellants. 

Mr. Mukhtar Ahmad, for the Respond¬ 
ents. 

JUDGMENT.—The question for deci¬ 
sion in this appeal is whether the whole 
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prop3 ty sLould be liable to pay the mort¬ 
gage- ebv. or only that portion of the 
property which belongs to the present ap¬ 
pellants. The property belonged to one 
,lusDiimcit Azizun-Nissa, who died in the 
year 1901, leaving as her heirs her two 
daughters Ghafurun-Xissa and Halimun- 
Xissa, and her brother Murad. The pro¬ 
perty was at that time subject to amort- 
gage in favour of one BehariLal. Murad 
made no claim for possession of the prc- 
pe’-ty and the whole property passed into 
the hands of the two daughters Ghafurun- 
Nipsa and Halimun-Nissa, who obtained 
mutation on the 27th February, 1902. Sub¬ 
sequently the mortgagee sought to recover 
his money, and the two daughters execut¬ 
ed a usufructuary mortgage in his favour 
of the whole property in 1910. Again on 
the 1st February, 1911, these two ladies 
executed a furthersimple mortgage in satis¬ 
faction of the usufructuary mortgage and 
recovered possession. It was after this 
namely, in 1913, that the heirs of Murad 
came forward for the first time and sued 
Ghafurun-Nissaand Halimun-Xissafor their 
one-third share in the property of their 
grandmother. In this suit they obtained 
a aecree. The present suit has been 
brought by the mortgagee on the basis of 
the mortgage of 1911 and he has impli- 
cated the present appellants who are donees 
from Ghafurun-Niesa and Halimun-Nissa 
and the heirs of Murad. The lower Court 
has given a decree exempting the share of 
the heirs of Murad. In appeal, reliance 
IS placed upon a Full Bench ruling of the 
Allahabad High Court reported in Jairi 
Begam v. Amir Muhammad Khan (1). "in 
that case the heir of a Muhammadan who 
was out of possession brought a suit against 
a decree-holder for recovery of the share 
of the property which had been sold in 
execution of a decree, and the Full Bench 
held that he was not entitled to recover 
his share of the property without first 
paying his proportionate share of tlie an¬ 
cestor s debt for which the decree was 
passed. The principle of this ruling would 
appear to apply to the case before us, but 
respondents urge that the question 
should have been raised in lyi3 when 
they brought their suit for recovery of 
^eir one-third share in the property from 
Ghafuran-Nissaland Haliraun-Xissa.* It is 
argued that as that question was not raised 

(1) 7 A. 822; A, W. N. (1S85; 248; 4 lad. Deo. (.v, ..) 
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then it cannot be raised now, and the pos* 
session ^of the respondents must be held 
to be free from any burden imposed by 
this mortgage which was executed by the 
two ladies in respect of the whole proper¬ 
ty before the respondents came forward to 
claim their share. We are unable to accede 
to this view. In our opinion the one-third 
share which was recovered by the respond¬ 
ents in 1913 was bound by the debt which 
was incurred to pay off a debt due by the 
ancestor from whom both parties claimed 
possession. It was not necessary that the 
defendants in that suit should make any 
reference to the mortgage and the mort¬ 
gagee was no party to the suit. In our 
opinion, the respondents obtained a one- 
third share in the property which was as 
much liable to pay the mortgage as the 
two-thirds share of the property which be¬ 
longed to the two ladies and which has 
passed to the present appellants. 

The plea of limitation referred to in the 
grounds of appeal has not been raised by 
the opposite part}^ and we see no reason 
to discuss it here. We allow this appeal 
with costs including costs in this Court 
on the higher scale and order that the decree 
of the lower Court be modified as desired 
by the appellants. 

A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 

Lette :s Patext Appeal Xo. 142 of 1925. 

January 8, 1927. 

Present.*—Sir Shadi Lai, Kr, Chief Justice, 
and Mr. Justice Broadway. 

NEKI RAM AND ANOTHER—Defendants 

—Appellants 
versus 

PIRBHLI DAYAL— Plaintiff- 

Respondent. 

Contract—Agriemtiit to lease shop—Possession not 
given to lessee — Damages, measure of—Profits deriv¬ 
able from business, whether recoverable—Contract Act 
{IX of 1873), s 73. 

The plaintiff, a commission agent, took a shop on 
lease from the defendant after paying him a certain 
umoun'; as advance. The defendant did not give 
him p )Sses9ion. The defendant did no business for 
S mouths although similar shops were available in 
the same locality, and sued the plaintiff for recovery 
of the advance amount and damages calculated on 
tlie basis of what he could have earned as a com¬ 
mission agent during those 8 months. His claim 
was allowed by the lower Courts. On Letters Patent 
Appeah 
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Held, th^t tho phintifl was not entitled to the 
damages claimed. 


Letters Patent Appeal against a decree of 
Mr. Justice Jai Lai, dated the 9lh Aoril, 
1925 in Civil Appeal No. 3143 of 1924. 
Mr. Shamair Chanda for the Appellants. 
Mr, Balwant Rai. for the Respondents. 

JUDGMENT. 

Broadway, J.— One Pirbhu Dial insti¬ 
tuted a suit against Neki Ram and Ramji 
Lai for the recovery of Rs 993, He alleged 
that the defendants had leased him a cer¬ 
tain shop in the Rui Maadi at Delhi at a 
monthly rental of Rs. 62-8, and that he 
had paid the sum of Rs. 193 in advance, 
further that they had refused to give him 
possession of the premises leased and that 
he was thus unable to carry on his busi¬ 
ness and claimed to recover the sum of 
Rs. 193 paid by him in advance and a sum 
of Rs. 800 as damages. 

The trial Court found that the amount 
paid in advance was Rs. 49 and granted the 
plaintiff a decree for that amount plus 
Rs. 800 as damages calculating damages 
at the rate of Rs. 100 a month for Smooths 
that being the amount which the plaintiff 
said he had been earning as a commission 
agent before he entered into this lease. 
The appeal by the defendants to the Dis¬ 
trict Judge having proved unsuccessful 
they preferred a second appeal to this Court. 
This appeal was heard by Mr. Justice Jai 
Lai, and was dismissed on the 9th April, 
1925. 

Against this order of dismissal the de¬ 
fendants have preferred this appeal under 
8. 10 of the Letters Patent. On their behalf 
Mr. Shamair Chand urged that the Courts 
had erred in granting the plaintiff a decree 
for Rs. 800, and the question for the de¬ 
termination is whether the view taken by 
the learned Judge in Chambers as to the 
principle on which the damages should be 
assessed is correct. The learned Judge in 
Chambers has based his conclusion on two 
cases decided by the Madras High Court. 
Those cases are, however, clearly distingu¬ 
ishable for they both dealt with land 
that had been leased out for purposes of 
cultivation. In those cases it was held that 
in a suit by a lessee against his lessor for 
failure to give possession of the lands leas¬ 
ed out to him, the measure of damages is 
the net profits which the lessee could have 
derived during the period he was out of 
possession, regard being had to the means 
^hich existed of mitigating the loss. That 
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principle cannot be applied in the present 
case for the plaintiff clearly intended to 
occupy the premises leased to him for the 
purpose of carrying on his business there. 
His income would depend on his own abil¬ 
ity and business capacity as a Commis¬ 
sion agent. It is also in evidence that 
there were two or three similar shops avail¬ 
able in the same Mandi and instead of oc¬ 
cupying one of these he apparently chose 
to do no business for 8 months, and it can¬ 
not, therefore, be said that he suffered a loss 
of Rs. 800 because of the failure on the 
part of his lessors to give him possession 
of the premises leased to him. I would, 
therefore, accept this appeal and dismiss the 
plaintiff’s claim for damages leaving him 
the decree for Rs. 49 In the circumstances 
the parties will pay their own costs through¬ 
out. 

Shadi Lai, C. J, —I concur. 

A. N. A. Appeal parthj allowed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 222 of 1926. 

February 1, 1927. 

Present: —Mr. Justice Hasan and 
Mr Justice King. 

The secretary of STATE for 

INDIA IN COUNCIL —Defendant— 

Appellant 

versus 

MURLI DHAR VARVIA— Plaintiff 

—Respondent. 

Railway- R^-servation of right of re-measurement, 
re-weighment, etc., effect of—Goods accepted at owner's 
risk at lower rate—Right to charge higher rate at 
place of destination. 

The reservation by the Railway of their right of re¬ 
measurement. re-weighment, re-classitication and re¬ 
calculation of rate on arrival of goods at the place 
of destination cannot be so interpreted as to permit 
any basic alteration in the terms of the contract, [p. 
GG5. col. l.| 

Where, therefore, goods are offered to and accepted 
by the Railway for being carried to a cerlam place 
at owner s risk and a lower rate of freight is charged, 
it is not open to the Railway to claim at the place 
of destination a higher rate on the ground that 
the goods carried on a certain section of the Railway 
should have been charged at a higher rate and that 
the booking clerk made a mistake iu charging them 
at a lower rate. fp. Pfi4, col. 2.] 

Chunni J.al v. Nizam's Guaranteed State Railway 
Company (1), Bombay, Baroda & Central India 
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Jicilufafi Co. r. Firm Budh Scn-Pusp Chand (2), 
(julab Dei v. Great Indian Peninsular Railway (3) 
and Finn Ram Xath-Ladhu Ram v. Xorth-Western 
Railway (4;. followed. 


the relief of damages to the extent of 
Rs. 1.425-2 0. 

The only defence, with which we are 


Second civil appeal against the judgment 
and decree of the Second Additional Sub¬ 
ordinate Judge, Lucknow, dated the 16th 
April. 1926, reversing those of the Munsif, 

South Lucknow, dated the 11th January, 
1926. 

Messrs. G. H. Thomas and H. K. Ghosh, 
for the Appellants. 

Messrs. G. N. Mukerji and Sri Ram, for 
the Respondent. 

JUDGMENT. —This is the defendant’s 
appeal from the decree of the Second Ad¬ 
ditional Subordinate Judge, Lucknow, 
dated the 16th of April, 1926, reversing 
the decree of the Munsif, (South), Lucknow, 
dated the _ 11th of January. 1926. The 
appellant is the Secretary of State for 
India in Council, representing the ad¬ 
ministration of the East Indian Railway, 
Oudh and Rohilkhand branch. 

The facts are as follows:— 

On the 2ath of August, 1924, the re¬ 
spondent offered 180 bags of castor-cakes 
(manure) weighing 270 maundsat the Oudh 
and Rohilkhand Railway Station Bholaganj 
for being carried to Chapra a station on 
the B. N. W. Railway. The offer was accept¬ 
ed by the appellant’s agent at the 
Bholaganj station and a railway receipt 
No. 3705 was granted to the respondent. 
This receipt carried with it the condition 
that the goods were to be despatched at 
the owner’s risk. It was in the well-known 
Risk Note form B. The rates for carrying 
the consignment were naturally lower than 
they would have been had the goods been 
undertaken to be carried at the Railway 
risk. The consignment was accepted as 
one of manure and at the rate mentioned 
above the entire freight was charged in 
respect of the consignment as such. The 
goods reached Chapra in due course. They 
- were, however, not delivered to the re¬ 
spondent and a claim for a higher rate of 
freight was made. The position taken up 
was that unless the respondent paid an 
additional sum of Rs. 40-1 0 the goods 
^vould not be delivered to him. He re¬ 
fused to pay the additional charge for 
which the claim was made and after some 
correspondence between him and the Rail¬ 
way Administration, the suit, out of which 

this appeal has arisen, was instituted with 


concerned, may be described as one of 
justification of the claim for the additional 
freight. The Court of first instance upheld 
the defence and dismissed the suit. The 
lower Appellate Court, on appeal by the 
respondent, has decreed the suit for a sum 
of Rs. 1.375-2. 

It is not disputed before us that if the 
appeal fails the decree of the Court below 
as to the measure of damages is correct. 
The case on the side of the appellant is 
that the goods carried on that portion of 
the Railway line, which was 0. & R. R. sec¬ 
tion, should have been charged at a higher 
rate as oil cakes and the booking clerk 
made a mistake in charging them as 
manure at a lower rate. The alternative 
case is that even df the goods were to be 
charged as manure the rate of freight on 
the B. N. W. Railway section of the journey 
is always a higher rate and the difference 
between the freight paid and the freight 
chargeable on that basis is more than what 
was claimed at the destination. The reply to 
this ar^jument is simple. It is argued that 
the claim in its original form as well as 
in the alternative clearly seeks to override 
the terms of contract under which the goods 
were accepted by the Railway Administra¬ 
tion to be carried to the place of destina¬ 
tion and this cannot be permitted. The 
argument of the learned Advocate for the 
appellant in reply is that his client is en¬ 
titled to ask for the payment of a proper 
freight on the basis of condition sixth 
printed on the reverse of the receipt. That 
condition, the learned Advocate argued, 
must be treated as a part of the contract 
and is binding, having regard to the pro¬ 
visions of s. 54 of the Indian Railways Act. 

The argument putforward by the learn¬ 
ed Advocate for the appellant must certain¬ 
ly prevail if it were applicable, but we are 
of opinion that it is not. The condition 
sixth is as follows: — 

“That the Railway Administration hare 
the right of re-measurement, re-weighnient, 
re classification and re-calculation of rates 
terminals and other charges at the place 
of destination, and of collecting before the 
goods are delivered, any amount that may 
have been omitted or undercharged”. The 
precise matter which has the effect of 
altering the contract is that the claim for 
undercharge necessarily carries with it the 
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alteration of that part of the agreement be¬ 
tween the parties which related to the 
carrying of the goods at the owner’s risk. 
The higher rate of freight on the 0. & R. 
section of the Railway will impose the legal 
liability of all risks to the goods on the 
Railway Administration. This will happen 
if the first aspect of the defence is accept¬ 
ed. From the alternative case of the 
appellant similar consequences follow. On 
the B. N. W. Railway manure as such is 
carried at a higher rate of freight and con¬ 
sequently at the Railway risk and not at the 
owner’s risk. There is a consensus of 


opinion that condition sixth cannot be so 
interpreted as to permit any basic altera¬ 
tion in the terms of the contract. The 
clause itself defines the scope within which 
alteration may be permissible. Those are 
the cases of mistakes in re-measurement, 
re weighment, re calculation and re-classi¬ 
fication of rate. The present case, as we 
have said above, is not of such a nature. 
The leading case on the subject is con¬ 
sidered to be that of Chunni Lai v. Nizarns 
Guaranteed State Raihvay Company (l). It 
has been repeatedly followed in the same 
Court, see the cases of Bombay Baroda & 
Central India Railway Co. v. Firm Budh 
Sen-Pusp Chand (2) and Gulah Dei v. Great 
Indian Peninsular Railway (3), but the 
most precise case on the point on which 
our decision proceeds will be found in 
Firm Ramnatk-Ladhu Ramv. North Western 
Railway (4). 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

Q H. Appeal dismissed. 

(1) ^9 A. 228; 2 M. L. T. 42; A. W. N. (1907) 21; 4 

A. U .7.80(F. B.). ^ , r ^ 

(2) 79 Ind. Gas. 562; 46 A. 55; 21 A. L. J. 830; 9 
0. & A. L. R 1074; k. I. R, 102t All. 180. 

(3) 90 Ind. Gas. 99; 48 A. 217; L. R. 6 A. 615 
Oiv.; 24 A L. J. 129; A. I. K. 1926 All. 146 

(4) 96 Ind. Gas. 904; 7 Lali. 412, A. I. R. 1926 Lah 
631; 27 P. L. R. 602. 


MADRAS HIGH COURT. 

SacjND Civil Ap^hal No. 644 of 1924. 

November 1. 1-^2 J. 

Present:— Mr. Justice Curgenven. 

P. SUNDARAMMAL— Plaintiff- 

Appellant 

versus 

ARUNAOtlALA MUDALl and others— 

Defkndants—Rbsponoe.nts. 
Traniftr of Property Act {IV of 1832), s, 


'Reasonable care'—Omission to scrutinise title-deeds, 

effect of. 

The mere fact that a bona fide purchaser of pro¬ 
perty did not scrutinise tlie title-deeds thereof is 
not conclusive evidence of want of rcasonai)le car© 
within the meaning of s. 41. Transfer of Property 
Act. so as to dis'=*utitie him to the benefit of the 
section, [p. GG5, col. 2.] 

In India the mere omission by a purchaser to call 
for title-deeds does not constitute constructiv© 
notice, [ibid.] 

The question whether a person lias exercised rea¬ 
sonable care under s. 41 of the Transfer of Property 
Act is one which must be decided uj)on tlic parti¬ 
cular circumstances of eacli case. [p. GGG. col. 1.] 

A criterion which would be reasonable in England 
cannot always be applied to circumstances in which 
sales take place in this country, [p. GG5, col. 2.J 

Second appeal against a decree of the 
District Court of North’ Arcot, in A. S. 
No. 129ofjl923, preferred against the decree 
of the Court of the District Miinsif, Tiru- 
pattur, in 0. S. No. 139 of 1922 (O. S. No. ficO 
of 1920, District Munsif’s Court, Ranipet, 
0. S. No. 164 of 1920, District Munsif’a 
Court, Chittor). 

Mr. C. V. Anaiitakri^hna lyer^ for the Ap¬ 
pellant. 

Mr. B. C. Seshachala Iyei\ for the Re¬ 
spondent 

JUDGMENT. —The respondent in this 
case purchased certain property from the 
husband and son of one Nagammal, who 
is the appellant's (plaintiff’s) mother. The 
property really belonged not to the vendors 
but to Nagammal, and the question is whe¬ 
ther the purchasers are entitled to the 
benefit of the provisions of s. 41 of the 
Transfer of Property Act. It is not dis¬ 
puted that they bought in good faith, and 
the only point for consideration is whether 
in so doing they exercised reasonable care. 
Admittedly, whatever else they did, they 
failed to scrutinize the title-deeds. It is 
argued on behalf of the appellant that 
this is conclusive evidence that they failed 
to exercise reasonable care. I do not think 
that in this country the argument in this 
unqualified form can be accepted. It is 
true that in certain Calcutta cases, Ram 
Charan Das v Joy Ram Majhi (1) and 
Radha Madhab Paikara v. Kalpatai'u Roy 
(2), the English rule has been quoted that 
an omission to call for title-deeds consti¬ 
tutes constructive notice. But it is obvious 
that a criterion which would be reasonable 
in England cannot always be applied to the 
circumstances in which sales take place in 

(1) 16 ImJ. Gas. 825; 16 C. L. J. 185; 17 C. W. N 
100 . 

(2) 16 Ind. Gas. 811; 17 G. L. J. 209. 
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this country. If, for instance, a Solicitor 
accepts responsibility for securing proof 
of clear title, his omission to call for and 
examine the' title-deeds would necessarily 
involve him in a charge of negligence. An¬ 
other case of the Calcutta High Court 
Nivas Purbe v. Tetri Pasin (3; has been 
referred to and in that case the Court 
accepted certain considerations as going to 
show that due care had been exercised not¬ 
withstanding the failure of the purchaser 
to require production of the deeds. The 
only principle, I think, thatrcan bej derived 
from the case-law is the general one that 
each case must be decided upon its own 
particular circumstances. It may be, as 
was heldinParfab Chanda. Saijida Bibi 
(4) and Ba/ht V Ram Kiahun (5). that 
mere verification that the property was re¬ 
gistered either in the revenue accounts or 
in the Municipal registers in the name of 
the ostensible owner would not be sufficient, 
especially where, as was found in those 
cases, suspicious circumstances existed 
which would have put the purchaser upon 
further enquiry. In the present case both 
Courts have concurred in finding that thpe 
were a number of circumstances which 
justified the purchasers in coming to the 
conclusion that the property belonged to 
the vendors. There was in the first place 
the fact that the paita for about 20 years 
had been registered in the father's name 
and that he had apparently been in posses¬ 
sion of it, as was shown by the ki&t receipts 
among other things. Further, in respect 
of the property covered by all the sales 
except one, there had been prior mortgages 
by the father and the son to certain banks. 
The sales were effected in the presence of 
Village Munsif and the karnam and ii was 
to be supposed that those officers must 
have known to whom the properly belong¬ 
ed, so that the purchasers were entitled to 
rely on their presence and their failure to 
interpose any objection as some proof of 
its ownership by the vendors. The vendors 
themselves were persons of some status. 
Lastly, the wife, who apparently could have 
been the only alternative owner and who 
must have known that the sales were tak¬ 
ing place was present at the sales and made 
no objection. These points have all been 
considered by the lower Courts and the 
conclusion which they have come to that 

(3) 32 Ind. Cas. 82; 20 C. W. N. 103. 

(4) 23 A. 442; A. W. N. 137. 

64 Ind. Cas. 14; 43 A. 263; 19 A. L, J. 11. 
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reasonable care was shown by the purchas¬ 
ers; appears to me to be a fair inference 
from the facts and certainly one which I 
am not prepared to interfere with in second 
appeal. The second appeal is accordingly 
dismissed with costs. 

V. N. V. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil AppeilNos. 1224 and 1225 

OF 1925. 

January 24, 1927, 

Present .'—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Risaldar Major BHAGWAN SAHAI— 
Defendant—Appellant 

versus 

NANAK CHAND and another—Piatntiffs 
AND RAM LAL AND others — Defendants — 

Respondents. 

Pre-emption—Transfer pending pre-emption suit — 
Lis pendens - U'u/idrau/ai of suit by rival pre-emptor, 
effect of. 

The doctrine of lis pendens applies to pre-emption 
suits, [p. C67, coi 1.] 

A and B who had equal right to pre-empt instituted 
separate suits for pre-emption. B got a transfer 
of the property from the original vendee and withdrew 
his suit. A impleaded as a party to his suit and 
claimed to pre-empt the entire property: 

Held, that A was entitled to pre-empt one half and 
one-half only of the property, [p. 668, col. l.J 

Second appeal from a decree of the Dis¬ 
trict Judge, Bulandshahr, dated the 27th 
19^0 

Mr. B. Mullick (for Dr S. N. Sen) and Mr. 
Ajudhia Nath, for the Appellants. 

Messrs. P. L. Banerji and K. C. Mital, 
for the Respondents. 

JUDGMENT.— Both these appeals 
arise out of a suit for pre-emption which 
was brought by one Moti Ram now repre¬ 
sented by Nanak Chand and others. It 
appears that on the l7th of October, 1922, 
the defendants Nos. 2 to 6 in the suit sold 
certain zamindari property to one Ram Lai 
for the sum of Rs. 4,830. 

On the 7th or 8th of October, 1923, Moti 
Ram filed his suit for pre-emption. 

On the 13th of October, 1923, a rival 
suit for pre-emption was filed by Risaldar 
Major Bhagwan Sahai who is the appellant 
before us. 

After this, that is to say, on the 20th of 
October, 1923, we find that Ram Lai the 
original purchaser sold the property to 
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the Riaaldar for the sum for which he hitn- 
Belf had purchased. 

Moti Ram having become aware of this 
transfer to the Riaaldar impleaded Risaldar 
BhagwanSahaias a defendant in his suit. He 
also amended his plaint and pleaded that 
the transfer to the Risaldar was collu¬ 
sive and that in any case he had a better 
right to pre empt the property than Bhag- 
wan Sahai. 

It is further to be noted that Bhagwan 
Sahai having obtained a conveyance from 
Ram Lai withdrew his suit on the 14th 
April, 1924. 

It has been found by the Courts below, 
and there is no dispute, that so far as the 
right to pre-empt was concerned Moti Rim 
and Bhagwan Sahai stood on the same 
footing; each had an equal right to pre¬ 
empt the sale in question. 

The first Court gave Moti Ram a de¬ 
cree for pre emption for half the pro¬ 
perty. Both parties appealed to the Dis¬ 
trict Judge and the learned District 
Judge has decreed the claim of the plaint¬ 
iff in its entirety differing from the Court 
below. The learned Judge was of opinion 
that the sale to Bhagwan Sahai on the 
20th of October, 1923, was a transfer pzn- 
dentc lite, and inasmuch as Bhagwan 
Sahai had withdrawn his suit he came to 
the conclusion that on the date the lower 
Court pronounced its decree it ought to 
have awarded Moti Ram the whole of the 
property, presumably because on that date 
Bhagwan Sahai was no longer in the 
position of a rival plaintiff for pre-emption. 

Bhagwan Sihai has come here in second 
appeal. As the memorandum of appeal 
stands it would seem that Bhagwan 
Sahai is still claiming that he was entitl¬ 
ed to retain the whole of this property 
and that Moti Ram’a suit ought to have been 
dismissed in toto. However, this attitude 
has been modified here and Mr. Mullick 
who has argued the cases on behalf of 
the appellant is constrained toaimitthat 
in no case can his client recover more than 
half the property if these appeals be decided 
in his favour. 

It is now definitely settled in the course 
of a number of decisions of this Pre-emp¬ 
tion Bench that the doctrine of iis pende/is 
does apply in pre-emption suits and con¬ 
sequently no transfer made during the 
pendency of a pre-emption suit can have 
any effect on the right of the plaintiff 


as it stood at the moment the sui. was 
brought. 

According to the respondents’argument 

here when Al^ti Rim brougut his suit on 
the 7th or 8th October, 1923, his right 
was a right to pre-empt the entire proper¬ 
ty, but wa think this is not a correct 
statement of the legal position. It is 
admitted as we have said, that Bhagwan 
Sahai hasjustas good a right to pre-empt 
this property as Moti Ram, and we know 
that on the 13th October, 1923, he brought 
a suit to enforce that equal right. It ap¬ 
pears to us, therefore, that when Moti 
Ram brought his suit on the 7th or 8th 
October, 1923, it could not be said that 
his right was a right to pre-empt the entire 
property for clearly his right of pre-emp¬ 
tion was subject to the rights of other pre- 
emptors with equal claims who might 
bring suits for pre-emption within the 
period of limitation. In other words, Moti 
Ram’s right of pre emption at the dale 
the suit was brought was a right to share 
the property under pre-emption with other 
pre-emptors of equal degree who might 
bring their suits within limitation. 

It cannot be denied that the transfer to 
Risaldar Bhagwan Sahai was made pen¬ 
dente lite, and we must give full effect to 
this principle, but it seems to us that it 
cannot really be said that this transfer 
made on the 20th October, 19:^3, necessari¬ 
ly affects the rights of Moti Ram, the 
plaintiff. Had the two rival suits for pre¬ 
emption been fought out it is quite clear 
that both parties would have been entitl¬ 
ed to take the property in equal shares, 
and w9 do not think that these rights 
were affected by the transfer which was 
made in favour of Bhagwan Sahai on the 
20th October, 1923. Bhagwan Sahai had 
asserted his right of pre emption by suit 
and he had satisfied his claim by taking 
over the property from Ram Lai. He had 
withdrawn his own suit but he had been 
joined as a defendant by Moti Ram. We, 
therefore, think that the situation was 

thit Bhagwan Sahai, by taking this trans¬ 
fer, could not improve the position in 
which he stood while he was still assert¬ 
ing his right of pre-emption as a rival 
plaintiff, and so we have come to the con- 
cludon thit, on the facta as they stand, 
Bhag wan Sahai could not be heard to say 
that he was entitled to retain the whole 
of this property. On the other hand, we 
think that Moti Ram, for the reasons 


R’DHA KISH0N U n-RA L-L SAH. 

given above, could not assert that he had George Loxi 

an absolute right to take the whole of the the Appellants 
property by pre-emption. The rights of Messrs. A. il/.’j 
the parties were to take the property in Respondents, 
equal shares and that is the right which 'jU 

ought to be enforced under these appeals. Lord Phillir 
Mr. Mullick in the course of his argu- defendants are re 
ment has referred to a Full Bench ruling bankers who an 
reported in Manpal v. Sahib Ram (1). had business rel 
That was a peculiar case and has been period, the biisin 
conimented upon in several subsequent Chait in the Fasl 
decisions. We refer in this connection in tions ending on t 
particular to the decision of the Pre-emp- year 1324. 
tion Bench in Kamta Prasad v. Ram Jag The account is 
(2) where the learned Judges state that mutual current at 
the Full Bench case just referred to was Lordships have b 
decided on a misapprehension of the facts, papers, it was a o 
For the reasons we have just given we made from time 
are of opinion that the proper order to firm and payment 
make in this case is that the plaintiffs whole or partial d 
were entitled to pre-empt a one-half share But the questior 
of the property on payment of one-half of material one 
the consideration. We, therefore, allow Plaintiffs ’sued 
these appeals, set aside the decrees of the account with com 
lower Appellate Court and restore the dec- of 8-annas per cei 
rees of the Court of first instance in each fendants claimed 
case. Parties will bear their own costs in interest by one pii 
all Courts, of compound inte 

A. N. A. Appeal allowed^ that all the earlie 

ri ) 27 A. 5U; 2 A. L. J. 428; A. W. N. (I9J5) 94 the Indian Limil 

(2) 22 Ind. Cas. 26G; 30 A. 60; 12 A. L, J. 9. which they put tl 


PRIVY COUNCIL. 

Appeal from the Patna High Court. 
November 2.'*, 1926. 

Present :—Lord Phillimore, Lord Sinha, 
Lord Blanesbnrgh and Lord Silve.seu, 
RADIIA KISHUN and otaeks— 


uuv n RA La SAH. [100 I. 0. 1927] 

Sic George Lowndes and Mr. S. Hyam, for 
the Appellants. 

Messrs, A. M. Dunne and B. Dube, for the 

Kespondents. 

^ JUDGMENT. 

Lord Phillimore.— The plaintiffs and 
defendants are respectively firms of Indian 
bankers who are close neighbours. They 
had business relations for a considerable 
period, the business beginning on the 5th 
Chait la the Fash year 130J and the rela- 

tions ending on the 27th Katik in the Fasli 
year 1324. 

The account is sometimes described as a 
mutual current account, but as far as their 

Bordships have been permitted to see the 

papers it was a one-sided account of loans 

made from time to time by the plaintiffs’ 

firm and payments from time to time in 

whole or partial discharge of the advances. 

tint the question of mutuality is not a 
material one. 

Plaintiffs sued for the balance of the 
account with compound interest at the rate 
of 8-annas per cent, per mensem. The de¬ 
fendants claimed to reduce the rate of 
interest by one pie and disputed the claim 
of compound interest, and further pleaded 
that all the earlier items were barred by 
the Indian Limitation Act. The way in 
which they put their case as to limitation 
was this : they said that in the Fasli year 
1321 they were in money difficulties, and 
that the plaintiffs refused to make them 
further advances; that there was an inter¬ 
val of about 16 months, and then a new 
arrangement was come to by which the 
plaintiffs agreed to make advances provid¬ 
ed that the sums advanced never exceeded 
Rs. 5,COO and provided that each advance 


Appellants 

versus 

•HIRA LA.L SAH AND others—Responde.nts. 

Debtor and creditor—Mutual current accounts, 

nature of—Appropriation of payments—Burden of 
'proof—Circumstantial evidence — Interest—Agreement 
to pay compound interest -Burden of proof, 
r A one-sided account of loans made from time to 
itime and payments from time to time in whole or 
partial discharge of the advances is not a mutual 
current account, [p. 668, col. 2.J 
The burden of proof that payments made by a 
debtor were towards a particular debt and not towards 
iearlier advances is upon the debtor. But the cir¬ 
cumstances of the various payments may imply that 
tbey were to be appropriated and were in fact appro¬ 
priated towards particular advances, [p. 669, col. 11 
The burden of proving .an agreement for compound 
interest is on the creditor, [p. 669, col. 2.] 

Appeal against the judgment of the 
JPatna High Court. 


was re-paid befoie another was made ; and 
the defendants claimed to appropriate their 
payments made, since the new arrangement 
began, to the new advances. 

The plaintiffs, on the other hand, con¬ 
tended that there was no such specific 
appropriation, and that they might, as the 
creditors, appropriate the payments made 
by the debtors to the earlier items, w'hich 
would otherwise be statute-barred. They 
denied that there was any change in the 
mode of transacting business from the 
start to the finish or any new arrangement 
made as suggested in the Fasli year 1323. 

The accounts were sent to a Commis¬ 
sioner, whose report, except in respect of 
one item, was not questioned, and the mat¬ 
ter then came before -the Subordinate 
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Judge for trial. The principal plaintiff and 
bis gumasta gave evidence on the one side, 
and the principal defendant and his gumasta 
gave evidence on the other. Some other 
witnesses were examined, but their evi¬ 
dence is unimportant; and, except the ac¬ 
counts, there were no documents to con¬ 
sider. 

Laying aside one disputed item, the 
books of both parties were in substanthd 
agreement. They showed a number cf 
entries at various intervals ; loans and pay¬ 
ments in discharge very frequently made, 
with a gap of approximately 1(> months, 
and then during the later peiiod advances 
of round sums never exceeding Rs. 5,000, 
always, except in one case which could be 
explained, paid off (but not necessarily in 
one payment) before another advance was 
made, and paid off so speedily that simple 
interest on all the advances during this 
period came to a smaller sum than Rs. 100. 
Defendants’ evidence was, as already stated, 
that in the Fasti year 1321 they had got 
into financial straits, and the plaintiffs’ 
firm refused to make them further advances, 
but that towards the end of 1323 their 
position had improved, and they then in¬ 
duced the plaintiffs to agree to finance 
them to the extent of Rs. 5,000, on the 
terms that each advance was specifically 
re-paid before another was made. 

The plaintiffs’ case was that they never 
knew that the defendants were in financial 
straits, that they never refused credit, that 
it did just so happen for no particular reason 
that they knew that the defendants had not 
come for advances during the 16 months, 
but that they never made any stipulation as 
to Re. 5,000. 

The Subordinate Judge came to the con¬ 
clusion that the defendants’ story was the 
true one. He came to this conclusion not 
so much because he thought the defend¬ 
ants' oral evidence mbre trustworthy, but 
because he thought that the circumstances 
of the various payments clearly implied 
that they were to be appropriated, and were 
in fact appropriated, each distinct debt 
being satisfied as shortly as possible after 
the date of the loan, and before a subse¬ 
quent debt was incurred. No doubt, the 
fact that the particularity with which these 
re-payments were made is not only remark¬ 
able in itself, but in strong contrast with 
the accounts in the previous years. In his 
view, it was unnecessary to decide whether 
there was a previous agreement. He 


thought that the circumstances indicated 
that each time the defendants made a 
payment, they appropriated it to discharge 
a particular advance Accordingly, he 
made a decree for Us. 52 12 8, being simple 
interest on the several advances in the 
later period. 

From this view, the High (''ourt differed. 
The learned Judges thought that there had 
indeed been a fresh agreement made in the 
Fasti year 1323 ; but it was an arrange¬ 
ment according to which the defendants 
were to bs allowed a further credit of 
Rs. 5,000 in addition to their old debt, 
whatever it was. Thev laid stress on the 
fact that only on 6 of the 23 occasions was 
the sum advanced re-paid in one re-pay¬ 
ment. But they seem not to have noticed, 
or, if they noticed, they failed to appreciate, 
the fact that in all the remaining 17 cases 
but one, the wliole previous advance was 
re-paid before afresh advance was sought 
for. It is to be noted that there are expres¬ 
sions in the judgment of Das, J , which 
would lead their Lordships to suppose 
that if he had appreciated this fact, he 
might have come to a different conclusion. 

Moreover, it is to be observed that to 
support his decision, Das, J., assumes in 
favour of the plaintiffs that an agreement 
was made to which the principal plaintiff 
never deposed, and which is indeed incon¬ 
sistent with his story. 

The burden is upon the defendants to 
prove the appropriation for which they 
seek. Indeed, in their Lordships' opinion, 
it is a heavy burden, and one which must 
be completely discharged. If all allowance 
for this is made, still the inference to be 
drawn from the accounts may be such as 
to justify the Subordinate Judge in accept¬ 
ing the defendants’ evidence, while the 
reasoning by which the High Court sup¬ 
ports a different conclusion is not satis¬ 
factory. 

Still, however, their Lordships would be 
in doubt if it were not for another con¬ 
sideration. Strangely enough, both sides 
say that they were quite unaware how 
much was due in respect of the old debt 
incurred before the interval. This is pro¬ 
bably because the interest columns had not 
been worked out in the books of either 
side. 

Now there were two disputes about inter¬ 
est. one of slight importance, though it 
bulks rather largely in the judgment of the 

Subordinate Judge, whether the rate w*8 



G70 


ANPDKUA KUNWaR V. RAM PADAEATH. [lOO L 0. 192?] 


annas or ^ annas y pies as the defendants 
said. 

Plaintiffs agreed to this extent that they 
were ready to allow one pie as a deduction 
when the compound interest for which they 
contended was reckoned up. 

The Subordinate Judge took the view 
that the rate must be 7 annas 9 pies and 
the objection to his finding has not been 
praised. 

Compound interest is another matter. 
The burden is on the plaintiffs of proving 
an agreement to pay compound interest. 
They sav that it is arrived at bv taking 
yearly rests. The defendants say that it is 
only chargeable if and when an account 
has been stated; and in the present case no 
account was stated till the plaintiffs 
brought their suit. 

Here again the Subordinate Judge was 
in favour of the defendants, and the High 
Court was in favour of the plaintiffs. 

Now, as already observed, no entries or 
calculations as to interest were made in the 
books of either side, and no balance was 
struck at the end of any year. In itself, 
w'ith BO moderate a rate of interest, com¬ 
pound interest would not be unnatural or 
unusual; but it is difficult to see how it 
could be intended to be charged if no 
balance were struck and no intimation 
given ; and there is a passage in the evi¬ 
dence of the plaintiffs’ gumasta that certain¬ 
ly looks as if he took the same view as the 
defendants take as to the general practice ; 
though in this case he deposed to there 
being a special agreement to pay compound 

interest. 

Their Lordships do not think that this 
special agreement is made out, and in 
their view the Subordinate Judge was right 
Upon this point, and his decision should 
not have been reversed. 

There remains the one disputed item. 
This, as found by the Commissioner, is a 
principal sum of Rs. 6,1110. The Subordi¬ 
nate Judge found in favour of the defend¬ 
ants on this item, but the Judges of the 
High Court thought that his decision was 
uncertain, and as they were remitting the 
case back to him, desired him to re-con¬ 
sider this point. It does not appear that, 
as things stood, the High Court would 
have taken upon itself to reverse his find¬ 
ing. 

If the question of appropriation is decid¬ 
ed against the plaintiffs, neither the point 
pf conapound interest nor the point of this 


item becomes material. But in determin¬ 
ing the question of appropriation it is not 
without importance to consider how the 

balance stood before the 16 months’inter¬ 
val. 

If it is not a large figure, it is more likely 
to have been left out of consideration 
when dealings were renewed between the 
parties; and as their Lordships read the 
Commissioner’s findings, if both these mat- 
tei's were decided against the plaintiffs, 
their share would only be Rs. 1,761, with 
some simple interest due to the plaintiffs 
before the 16 months’ interval. Moreover, 
as already stated, neither side apparently 
cared what it was. These facts assist their 
Lordships in coming to the conclusion that 
the Subordinate Judge was right in his 
finding on the question of appropriation. 
His decision should not have been reversed, 
and their Lordships will humbly recom¬ 
mend His Majesty that the appeal should 
be allowed, and that the decision of the 
Subordinate Judge should be restored with 
costs here and below. ’ 

A. N. A. Appeal allowed. 

Solicitors for the Appellants;—Messrs, 
Barrow, Rogers and Nevill. 

Solicitor for the Respondents:—Mr. H. S, 

L, Polak. 


ALLAHABAD HIGH COURT. 

FiftST Civil AppEiL No, 469 op 1923. 

December 6, 1926. 

Pi'csent: —Mr. Justice Dalai and Mr. 

Justice Pullan. 

Thakurain ANPURNA KUNWAR 
—Defendant—Appellant 

RAM PADARATH and others—Plaintiffs 

AND Thakurain BALRAJ 
KUNWAR AND others—Defendants 

• 

—RbSPON DENTS. 

Mortgage—Prior and puisne mortgagees — Agree* 
ment by mortgagor extending limitation for suit on 
prior mortgage, whether binding on puisne mortgage 
—Subsequent usufructuary mortgage renewing prior 
simple mortgage—Dispossession of mortgagee - Suit on 
simple mortgage — Limitation—Enjoyment of usufruct, 
effect of—Declaration of prior charge in puisne mort¬ 
gagee's suit, whether operates as res judicata— 
Limitation, whether extended—Failure to redeem in 
puisne mortgagee's suit, effect of. 

A executed a simple mortgage of eight villages to 
B in 1888. He subsequently mortgaged the same 

villages to C in the same year. In 1900, A execuU 
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ed a usufructuary mortgage of two villages to C 
for the amount due under the tirsl mortgage and 
other amounts. Under tliis mortgage B was viititled 
on dispossession to sue for tiie amount due to him 
and to recover the same from the villages comprised 
in the first mortgage. B was dispossessed in I'Jll 
and sued in 1922 to enforce his first mortgage. C 
who had in the meanwliile sued on his mortgage 
impleading B also as a party and purchased two of 
the villages under his decree contested B's right 
to enforce his charge against the items purchased 
by him: 

Held, (1) that the provision in the usufructuary 
mortgage giving B a fresh right to sue on the 
simple mortgage from tlie. date of dispossession was 
not binding on C; [p. G71. col. 2.] 

(2) that if B retained a riglit to sue at all on the 
simple mortgage he did so only in accordance with 
the rule of limitation applicable to tliat bond and 
that the suit was, therefore, lime-barred; [p. 072, 
col. l.| 

that the enjoyment of the usufruct under the 
usufructuary mortgage did not amount to a payment 
of interest of the debt duo under the simple mort¬ 
gage, within the meaning of s. 20 of the Limitation 
Act ; [i7)id.] 

(4) that tha fact that in C's suit B's charge was 
declared to have priority did not in any way pre¬ 
vent the suit from being barred by limitation or 
debar C from contending that it was so barred; and 

\ihid.] 

(5) that B could not base his suit on the mortgage 
of 1900 and obtain a decree for sale subject to C’s 
mortgage inasmuch as an opportunity had been 
given to him in C’s suit to redeem C and he liad 
refrained from doing so and allowed C to purchase 
in execution fp. 072, col. 2.) 

Mahfivxed Ibrahim Hussain Khan v. Amhilca Pc?*- 
ahad Singh (1) and Deputy Commissioner of Luckno>c 
V, Sukhnandan (2), followed. 

First appeal from the decree of the Sub¬ 
ordinate Judge, Jaunpur, dated the 14th 
of August, 1923. 

Dr, K. N. Katju, Messrs Mushtaq Ahmad 
and K. Verma^ for the Appellant. 

Messrs, Haribans Sahai^ M. A. Aziz, S, S. 
Sastry and Gadadhar Prasad, for the Re¬ 
spondents. 

JUDGMENT. —The plaintiffs brought 
this suit to enforce a simple mortgage of 
15th March, 1898, by the sale of certain 
villages. The mortgage was for Rs. 13,200 
bearing interest at 1{^ per cent, per month 
for a period of three years, and eight villages 
were hypothecated. The mortgage was 
contracted to pay off earlier mortgages. 
On the let of November, 1898, the mort¬ 
gagor executed a second mortgage of the 
.same villages to Bahu Inder Sen Singh 
’who is now represented by Musammat 
Aapurna Kunwar. On 4th May, 1900, the 
mortgagor executed an usufructuary mort¬ 
gage in favour of the plaintiffs for payment 
of the sum of Rs. J7,712 dueon the mort¬ 


(;7] 

gage of l.jth March, 1898, and otiier itciiif, 
amounting in all to Us. 22,500 giving ('os- 
session of the two villages of Uajciljarj ur 
and Konda. Tader this mortgage the 
mortgagee was entitled to sue lor the 
amount due to him on disiiessession, and 
he would in that case be entitled to recover 
also from the ))roperty hypothecated under 
the bond of 15th March, 1898. It is this 
condition with which we are mainly con¬ 
cerned in this appeal, as the plaintiffs 
admit that their right to sue arose when 
they were dispossessed of the village of 
Konda on the 21th of Febniarv, 1911. 
Meantime the plaintiff.s had in 1901 pur¬ 
chased the village of Rajdharpur, but as 
the result of a suit brouglit by the second 
mortgagee Musammat Anpurna in 1909, 
the village of Rajdharpur was again sold 
and purchased by Musaminat Anpurna, 

The plaintiffs filed this suit on 9th 
December, 1922, and have obtained a decree 
against three villages, namely, Rajdharpur 
and PuraSarwan in the possession of .l/i/surn- 
mat Anpurna and Khalispur which had 
been purchased in 1919 by Durbali Tewari 
(defendant No. 4). This appeal is tiled 
by Musammat Anpurna who claims that the 
suit is barred by limitation as against the 
villages of Rajdharpur and PuraSarwan. 
The suit has been decreed on two grounds, 
first, because the mortgage of 1898 has been 
held to have become merged in the mort¬ 
gage of 1900, and thereby acquired the 
period of limitation applicable to that deed, 
and secondly, because the order of the Dis¬ 
trict Judge of Azamgarh passed in 1912 in 
Anpurna’sown suit, to the effect that her 
claim was subject to the prior charge of 
the plaintiffs mortgage operates as ‘‘practi¬ 
cally" res judicata. We do not agree ■with 
either of these findings. The deed of May, 
1900 although executed to satisfy the mort¬ 
gage of March, 1898, is of an entirely differ¬ 
ent nature. Under the simple mortgage 
the mortgagee had a right to sue for the 
principal after three years, under the usu¬ 
fructuary mortgage he could sue at once if 
he failed to get possession, or a claim was 
brought for ex-proprietary rights, but other¬ 
wise hecould only sue on being dispossessed. 
This was an entirely new burden on the 
property of which the junior mortgagee 
had no notice, and we are not prepared to 
find that she should be bound by an agree¬ 
ment altering the period of limitation 
allowed for a suit on the prior mortgage. 
In a ruling reported as Mahomed Ibrahiri\ 
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Ilosseni Khan v. Anibika Pevshad Singh (Ij 
their Lordships of the Privy Council held 
that when a suit was brought on a simple 
mortgage of 18SS seeking to make certain 
property covered by that mortgage and by 
a :arpesh[}i deed of 1877 liable for the 
decretal amount, the right of priority set 
up by the plaintitTs on the zarpe^^hgi deed 
was barred by limitation, as the suit should 
have been brought within 12 years of the 
date when the money due on that deed 
oecame re-payable. The principle in that 
case is the same as in the appeal before us. 
The same view was taken by .Mr. Justice 
L’.ndsay when Judicial Commissioner of 
Oadh \ Deputg Commissioner of Lucknow v. 
Sukhnandan (2}\, It may be that the simple 
mortgage of March, 18‘JS. was kept alive by 
the mortgage of May, 1900. but it was not 
given a second birth, and if the plaintiffs 
retained a right to sue on the simple mort¬ 
gage of March, 1898, at all,lhey did so only 
in accordance with the rule of limitation 
applicable to that bond, and their suit 
became time-barred in March, 1913. 

In order to meet this position the plaint¬ 
iffs argue that the usufruct of the two 
villages enjoyed by them in accordance 
with the mortgage of May, IsOO, should be 
regarded as a payment of interest on the 
simple mortgage of March, 1898. This 
objection is easily answered by a reference 
to the terms of the mortgage of May, 1900. 
This mortgage was for a sum of Rs. 22,500 
and the usufruct of the two villages was 
given to satisfy the interest on that sum, 
and not the interest due on the prior mort¬ 
gage for Rs. 13,i00. In our opinion there 
has been no payment or acknowledgment 
which would bring the suit within time 
under s. 20 or s. 19 of the Limitation Act. 

As to the second finding of the learned 
Judge of the Court below that the decree 
of 1912 has practically the effect of res 
judicatOy we are of opinion that this view is 
mistaken. In 1912 the mortgage of March. 
1898, was still within time, and still had 
priority to the mortgage of November, 1898, 
on which the plaintiff in that suit based 
her claim. The fact that the plaintiffs’ 
charge was then declared to have priority 
in no way prevents the claim from subse¬ 
quently becoming barred by time. 

(1) 14 Ind. Cas. 496; 59 C. 527; 11 M. L. T. 265; 
(1912)M. W. N. 367; 9 A. L. J. 332; 14 Bom. L. R. 
280; 16 C. W. N. 505; 15 C. L. J. 411; 22 Al. L. J. 
468; 39 I, A. 68 (P. C.). 

{2} 23 Ind. Cae. 448; 17 0. C. 38 
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Nor can the plaintiff base his" suit on 
the deed of May, 1900, and obtain a decree 
for sale subject to ihe appellants mort¬ 
gagee^ rights because when an opportunity 
was given to the plaintiff in 1912 to redeem 
the intermediate mortgage, he refrained 
from doing so, and allowed the sale to be 
executed in favour of Musammat Anpurna. 

In our opinion, the plaintiffs’ suit as 
against the villages of Rajdharpur and 
Rura Sarwan was barred by limitation, 
u e allow the appeal with costs against the 
contesting respondents including fees in 
this Court on the higher scale, and order 
that these two villages shall be exempted 
from the decree. 

Appeal allowed. 


LAHORE HIGH COURT. 

Civil Rkvision Petitio.v No. tO J op 1:^2K. 

Januaiy 13, ln27. 

Present .-—Mr. Justice Addison 

The Firm TIRKHA RAM CHCLNI LAL- 

Plaintjff—Petitioner 

re rsus 

MAMAN AND OTHERS—DEFENDANTS— 

Respondents. 

Transfer of Property Act (IV of 1882), s. 100— 
Mortgaoc of property in the possession oi tenant— 
Mortgagees right to sue for rent^-Attornment by 
tenant, iiecessity of. 

Under s. 109, transfer of Property Act, a mortgagee 
or property which has been leased by the mortgagor 
possesses all the rights of the mortgagors and can 
maintain a suit for rent or for its equivalent, namely 
damages for use and occupation against the tenants 
of the mortgagor who continue to remain in pos¬ 
session after the date of the mortgage even if the 
tenants have not attorned to him. [p. 673, col. 1.] 

Petition for revision of the decree of the 
Additional Subordinate Judge. Fouith 
Class, with Small Cause powers, Sonepat, 
District Rohtak, dated the 8th May, 1926. 

Mr. Shamair Chand, for the Petitioners. 

Mr. Rama Nandy for the Respondents. 

JUDGMENT* —The house in suit be¬ 
longs to Ram Richpal and his nephew, 
defendants Nos. 2 and 3. They mortgaged 
it with the plaintiff firm. It is alleged 
that defendant No. 1, Maman, was the 
tenant of the mortgagors and continued 
to be the tenant under the mortgagee. 
The mortgage was entered into on the 6tli 
April, 1925. On the 24th April, 1925, the 
plaintiff firm gave a notice to Maman, 
demanding Rs. 6-12 for six months’ rent 
which they said was in arrears and slio 
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af^king him to' vacate the house by the 
25th "May, 1925, otherwise the rent would 
bo increased to Rs 30 a year instead of 
Ra. 13-8. d’he plaiutitf firm then institut¬ 
ed this suit on the 19th April, 1920, for 
recovery of Rs. 35-0-b as rent from the 

6th ApVil, ly25. to the 29th March, ly20. 

In the second paragraph of the plaint 
it was stated that defendant No. 1 was 
the tenant of the mortgagors and that 
after the mortgage he continued a tenant 
as before, but the tenant of the plaintiff, 
i. e., of tlie mortgagee, at a fixed rent of 
Rs. 36 a year as to which a notice had 
been given by the plaintiff firm to him. 

In another paragraph of the plaint it was 
claimed that the mortgagors should be 
held liable if Maman was held not to be 
liable. The Judge, Small Cause Court, 
Sonepat, has dismissed the suit and the 
plaintiff firm has presented this revision 

petition. 

Maman’s main plea was that he was 
not the tenant of this house at any time 
after the mortgage, i. e., he had vacated 
the house before the mortgage. Had this 
issue been tried and determined that 
would have ended the matter. Ihe Judge, 

however, seems to have dismissed the suit, 

so far as I can understand his judgment, 
on the ground that the tenant had to 
attorn to the mortgagee before he could 
become the mortgagee's tenant, is 

against the principle laid down in s. iUd 
of the Transfer of Property Act. Under 
it the mortgagee possesses all the rights 
of the lessors. There is no doubt, there¬ 
fore, that the plaintiff firm could main¬ 
tain this suit for rent against Marnan or 
for its equivalent, namely, damages tor use 

and occupation. ,. 

In these circumstances I accept this 
petition and remand the suit to the bmall 

Cause Judge to decide it f’ 

that is to say, to decide whether defend¬ 
ant No. I was or was not a tenant or 
whether he occupied or did not occupy 
the property during the period sued for, 
and if so what he should pay as rent or 
ns damages for use and occupation oi in 
building, for the period after the btn 
April, 1925, he has been in occupation 
thereof. Costs here will be costs in the 

cause. o V, 

I might add that the mortgagor, Kacn- 

pal bingh, pleaded that rent was P^able 
bv the tenant, Maman, to the mortgag . 
\ L. Peuaon acceptea. 


HUSBNl BEGAM V. MOHAMMAD MEHDt 073 

ALLAHABAD HIGH COURT. 

l-'iiisi Civil ArpisAL No. lurPCM. 
January 21. 19:'7. 

Prc!>ent Mr. Justice Dalai and 

Mr. J ustice Piillaii. 

MusammQt lillShXl Hl'^GAM 
MASH 1 BEOAM —Plaistu-f—Afi'i:l[..\nt 

versus 

Sijcd MOHAMMAD MkBIDI—D efendant- 

Ri->1*.'N'LENT. 

Viuhamm'i'Jan Law - Will L’r./u .st in excess of onc- 
tlu)\l~Shia Law - of h. irs, wiu'llin- n’o-u’d 

be obtained after testator's death--Ifcatk o/ bnatec 
before testator's dcatk-Ltuaeij, whether descents to 

leo'^tec's heirs. i t 

Tiic c insent of tlie liDrs ivqmre<l nndi r Shia l.na- 
to validaL' a beiiuest of uioic tiuui ouo-tliird of tlie 
testator's estate may bo oLtuiaed b.dore the (b ath of 

the testator. [\>. 074. col. :^.l i, r , 

I'ahniida Kkanuiii v. Jatri klianum Bb disliu- 

cuished , , , t 

If a legacy is not adeemed l)y the testator, the 

death of the legatee before the death of llu* testator 

do's not cause a lapse. It descends to the legatee's 

heirs, [p. 674, col. 2.J i. i i 

First appeal from a decree of the bub- 

ordinale Judge. Bijuor at Moradabad, dated 
the 18th of September, 1923. 

Messrs. Mukhtar Ahmad and Ne/ioi 
Chand, for the Appellant. 

Mr. S. N. Sen and Haji Syed Mohammad 
Husain, for the Respondent. 

JUDGMENT.— This is an appeal hy 
a Muhammadan lady. Musammat Masiti 
Be^^am, against a decree of the Subordinate 
Judge’of Moradabad, who dismissed her 
suit for possession of the village of Hakim- 
pur Qazi, which she sought to obtain from 
her nephew Syed Mohammad Mehdi The 
case turns entirely on the question whether 
this property has been validly bequeathed 
to Mohammad Mehdi hy the Will of his 
maternal grandmother, Musammat Murtazai 
Begam. It is admitted on both sides that if 
the Will were set aside, the plaintiff, who 
is the only surviving daughter of Miisam- 
mat Murtazai Begam, would be entitled to 
the whole of her property by inheritance. 
As it she has obtained the rest of the 
property left by her mother; but this pro¬ 
perty has been denied to her, as it was be¬ 
queathed by Will to her sister, Musainmat 
Husnaini Begam and is nowin possession of 
the latter's son. 

In the lower Court the plaintiff actually 
denied the existence of the Will; but this 
matter is not now in issue. Undoubtedly, the 

V^v \fnsnmmnt Mnrf^vni 


----^ I-- 

Will was executed by d/iisammat Murtazai 
Begam in the year 1897. Apart from Ibis 
objection, the Will has been challenged in 
this Court on the ground that it is invalu^ 
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xinner Shia Lau', because it purported to 
transfer more th&n one-tliird of the testa¬ 
tor s rslate. Reliance is placed on a ruling 
of this High (’ourt reported as Fahmida 
Knn'ium wJajri KJmnuw ^ H. According 
to the head-note of that ruling, where a 
leiraey exceeds one third of the estate, it 

will not be valid to any extent unless the 
consent of the heirs, given after and not 
before the death of the testator, has been 
obtained. In this case, the consent of the 
other heirs was, undoubtedly, obtained to 
the Will at the time of its execution, but 
It is not proved that there was anv such 
consent after the testator's death. The 
respondent denies that the property be¬ 
queathed is more than one-third of the 
whole estate ol Musammat Murtazai Begam, 
and the evidence on the question is not 
conclusive, but we are of opinion that the 
ruling cited by the appellant can be dis¬ 
tinguished from the case before us, for 
there one of the heirs of the testator was 
excluded entirely from inheritance, and 
in this case a certain portion is left to 
each of the heirs. W’e consider that that 
ruling should be confined to the case which 
it was designed to meet, and not applied 
to every case in which a Shia testator be¬ 
queaths more than one-third of his estate. 
The commentators to whom we have access 
are all of opinion that the consent requir¬ 
ed under Shia Law may be obtained 
before the death of the testator, Ameer 
Ali in the First Volume of the 4th Edition 
of his book Muhammadan Law, page 592, 

writes: “According to the Shia Law.a 

testator can leave a legacy to an heir so 
long as it does not exceed one-third of 
his estate. Such a legacy is valid without 
the consent of the other'heirs, but where 
it exceeds oue-third, it is not valid with¬ 
out the consent of all the heirs. Such con¬ 
sent may be given either before or after 
the death of the testator.” The same 
opinion is given by Mr. Tyabji iu his book 
Principles, of ^Muhammadan Law, second 
Edition, page 76-1, and we consider tliat this 
is the view which we should follow in the 
present case. 

Another question raised is whether the 
legacy can be valid, as the original legatee, 
Musammat Husnaini Begam, died in the 
year 1902, many years before her mother. 
Baillie in hie Digest of Muhammadan Law, 
nage 247, writes as follows: ‘Tn all cases 

tlj X A. 153; A. \V, N. (1908) 55; 5 A. L. J, 109, 


[100 I. 0. 1927] 

of bequeat, where the legatee happens to 
die before the testator, some Doctors are 
of opinion that tlie legacy is void; but 
others have maintained that, although if 
the testator should retract the bequest, it 
would be null, whether the retraction takes 
place before or after the death of the lega¬ 
tee, yet if there is no retraction, the legacy 
descends to the heirs of the legatee. This 
of tlie two reports is most authentic and 
approved.” Ameer Ali takes the same view, 
at page 614 of Vol. I of Muhammadan 
Law, where he distinguishes between Hanafi 
and Shia Laws. On this point, he says: 'Tf 
the legacy is not adeemed by the testator, 
the death of the legatee does not cause a 
lapse. It descends to the legatee's heirs”. 

In the present case the Will was assailed 
on every possible ground, consequently it 
is only natural that evidence was adduced 
to show that the Will was revoked by Mu- 
sammat Murtazai Begam. The story told 
by the witness Sajjad, who was a son of 
Musammat Murtazai Begam's husband by 
his first wife, is to the effect that Musam’ 
viat Murtazai Begam, immediately after 
the death of her daughter Husnaini Begam, 
fell out with the latter's husband and son, 
who was at that time a boy of four years 
of age, over the profits of the property 
and made an oral revocation of her Will. 

In order to support this statement, the 
evidence is produced of Mr. Masih ul- 
Hasan, a practisieg lawyer, who states that 
he was consulted by Masammai Murtazai 
Begam in the year 19l0 as to whether 
her oral revocation was sufficient or some¬ 
thing should be put in writing. Now it 
hardly appears likely that when a Will is 
revoked in the year 1902, legal advice 
should be taken years afterwards in 
1920, as to whether the oral revocation 
was sufficient. The evidence of the wit¬ 
ness Sajjad is clearly prejudiced in favour 
of (he_ plaintiff, and we cannot avoid the 
suspicion that possibly Mr. Masih-ul-Hasan, 
who did not see the lady and did not know" 
her before, may have been deceived, and 
some other may have been substituted for 
Musammat Murtazai Begam. Inoiir opinion 
the story of the revocation of the Will is 
improbable, and the reasons assigned for 
it are insufficient. We consider that the 
Will is a valid Will that stands unrevok- 
ed, and that the plaintiff is not entitled 
to the property for which he has brought 
this suit. We dismiss this appeal withcosis, 

A. N. A. Appeal dismissed, 
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LAHORE HIGH COURT. 

Ke^ekence Case No. 24 of 192(>. 

February 3, 1927. 

Present: —Mr. Justice Zafar Ali and 
Mr. Justice Jai Lai. 

In the matter of the ASSE-SSMENT 
OF GANESH DAS of AMRITSAR 

Income Tax .;lct (XI of /9-2), oS, So—Coni’ 
missioncr's pou'ers to revicic--'IS$cape<l nssessmeiit , 
meaning of—Wrong person assessed—Power to assess 
right person—Limitation. 

Where an income is assessed in the liands of an 
assessee to whom it is subseciuently found not to 
belong, it must be held that the income ‘escaped’ as¬ 
sessment within the meaning of s. 34, Income 1 ax .\ct, 
as regards the person to be really assessed. 

Income Tax Commissioner's powers of review under 
s. 33, Income Tax Act, in respect of an assessment 
proceeding are subject to the limitaticu imposed by 
s. 35 of the Act. 

Whatever may be the reason for which an Income 
Tax Officer may fail to assess any income within the 
period prescribed by law, he is not competent to assess 
it after the expiration of that period of limitation. 

Case referred under s. 66 (1) of the In- 

/ come Tax Act (XI of 1922), by the Com¬ 
missioner of the Income Tax, Punjab, and 
North West Frontier Province, Lahore, 
with his letter No. 505 J. M., dated the 
3rd/4th June 1926, for the orders of the 
High Court. 

Lala Fakir Chand for Lala Badri Das, 
R. B. for the Petitioner. 

Mr. Jagan Nath Aggarwal, for the Res¬ 
pondent. 

ORDER.— This is a Reference under s. 
66 (l)of the Income Tax Act. The learned 
Income Tax Commissioner has propounded 
the following questions of law:— ^ 

(1) Does the Indian Income Tax Act (XI 
of 1 h 22) impose any period of limitation 
within which the Commissioner’s powers 
of review under s. 33, in respect of an as¬ 
sessment proceeding must be exercised? 

(2) If so, is the Commissioner debarred 
from reviewing the present case? 

We have recently held in Reference No. 20 
of 1926 that the Income Tax Commissioner’s 
powers under s. 33 are subject to tlie 
limitation imposed by s. 35, and the learned 
Commissioner has come to the same con- 
plusion with regard to his question No. 1. 
In respect of question No. 2 he argues 

thus; V 1 j 

The second question on the other hand, 

1 would answer in the negative as s. 34 
applies only to income, profits or gains 
that ‘have escaped assessment’ and in this 
case the income to be assessed did not 
escape assessment in the year in question. 
AU that has occurred is that it has been 


assessed in the hands of an asst-,^ep to 
whom it was subsequently found ik t to 
belong. It can hardly, I think, have been 
intended that income would escape assess¬ 
ment simply because an error of this kind 
was not established till after tlie period of 
limitation eix'citied in s. 31 had expired. 

This argument does not appear to us to 
be sound. Whatever may be the reason for 
which the Income Tax Officer slioiild fail 
to assess any income within the period 
prescribed by law, he is not competent to 
assess it after the expiration of that period 
of limitation. So in the present case no 
action could be taken in 1926 either under 
ss. 33 or 34 in respect of an income deriv¬ 
ed during the accounting period of 1921-22. 
After all, the income Tax Department 
itself is responsible for this result. The 
income excaped assessment so far as the 
person who received it was concerned. 

We, therefore, answer the second ques¬ 
tion in the negative. 

K. L. 


ALLAHABAD HlGli COURT. 

First Civil Appeal No. 365 of 1926. 

December 9, 1925. 

Present :—Sir Cecil Henry Walsh, Kt., 

Acting Chief Justice and Mr. Justice 

Banerji. 

H. F. MAHONEY—PEriTioNKR— Appellant 

VCV3HS 

Mrs. GEORGIANA DOMINICK— 
Opposite Pautv—Rrspondent. 

Will—Proof of execution—Presumption of due exe¬ 
cution from circumstances—'All things must he pre¬ 
sumed to have been rightly done.' 

Allhoiigli the recollection of the witnesses is va^nic 

or has died away, in view of the familiar priiiCMdc 
that all things are to be presumed to have been 
rightly done unless there is a reasonable ground 
for doubting it, a Will may be presumed lo have 
been dulyexeculcd where it is clear that the testator 
himself fully appreciated what was required, it ia 
shown that he knew all about the requirements and 
the circumstances are all in favour of the due exe¬ 
cution of the Will, [p, 676,cols. 1 <Sc 2.] 

Woodhouse v. Balfour (1) and Frances v. Peveratt 
(2), followed. 

First appeal from a decree of the Dis¬ 
trict Judge, Meerut, dated the 16th of A m H 
1926. 

Mr. 0. M. C^ieTie, for the Appellant. 

Mr, S. N. Gupta, for the Respondent, 





ti. F. MAEONE? V. 

oUDGMKNT,— We think this appeal 
oui^ht to succeed. There is a little diffi¬ 
culty about the evidence of the attesting 
witnes^e^. Unfortunately one of them is 
dead, but it is not disputed that the docu¬ 
ment is all in one handwriting and that 
it purports to be in the hand-writing of 
the deceased. It is not disputed that it 
was in his possession while he was alive, 
and that he came over from his bungalow 
and asked the two witnesses to sign it. 
That raises a strong presumption that the 
signatures were required by him for his 
own purpose. The decument isshort, pious 
and very carefully drawn up, obviously 
with an attestation clause, which had been 
supplied to him by a lawyer, or which he 
had found in a book of the kind which 
does provide such things for the general 
public. It is plain that it was something 
to which he attached importance, and some¬ 
thing for which he required two witnesses. 
It appears from the evidence of the sur¬ 
viving witness that the two witnesses had 
been got together, or were in fact together 
on the occa=ion, and that Mr. Mahoney 
took advantage of that circumstance for 
the express purpo.=5e of getting them to sign 
it. They did sign it as witnesses and he had 
carefully written in the clause; “signed 
and acknowledged by the said John F'rede- 
rick Mahoney in the presence of us." There¬ 
fore. everything points to Mr. Mahoney 
having taken special care to do everything 
according to the prescribed regulations. 
Eight years afterwards it appears that Mr. 
Eo 33 had forgotten whether the testator 
■wrote his signature before bringing the 
document over. There is not the slightest 
ground for suggesting that Mr. Ross had 
become deliberately unfriendly, or was 
dishonest in his evidence. It looks a? if 
he wished to be particularly honest and 
clear, lie says:— “He did not want them 
to know its contents.” English people 
who make their own wills, and arrange 
tiieir own witnesses, are notoriously mysteri¬ 
ous on the subject. They frequently cover 
over the document and object to anybody 
seeing it, and it is a very common thing 
for English witnesses to be- diffilent about 
looking at it. They will sometimes avoid 
looking at the signature for the simple 
reason that they might look at some parts 
of the contents. According to Mr. Ross 
this gentleman wanted them to sign as 
witnesses without knowing Ihe contents of 
the document. lie eays:— “He covered over 
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the ^\ho]e matter leaving open onlvthe 
portion of the paper where the wit¬ 
nesses haa to sign. Mr. Chiene has drawn 
our attention to more than one case in 
which the witness s recollection is vague 
or has died avyay, but where it is clear that 
tlie testator himself fully appreciated what 
was required, and it was shown that he 
knew^ all about the requirements. “It is 
familiar principle that all things are pre¬ 
sumed to have been rightly done unless 
there is a reasonable ground for doubting 
it. by should it be doubted merely 
because the witnesses have forgotten” Wood- 
house v. Balfour (1). In the case of Frances 
V. Penerett (2). The principle of assuming 
everything to have been rightly done was 
again acted ^ upon where it appeared that 
the testatrix s name and the name of the 
two witnesses^ were put on the document 
at the same time. In this particular case 
there is a circumstance much stronger 
than any which existed in either of the 
two authorities relied upon by Mr. Chiene, 
and which has been overlooked by the 
Judge. Mr. Ross when he was cross-ex¬ 
amined stated “the Will was folded into 
four folds—and I was asked to sign at the 
bottom. Ihe document is now before us 
in folds. Mr. Ross did not sign at the 
bottom because Mr. Gregory signed under¬ 
neath, but if he folded the document in 
four folds and it does not appear to have 
been folded in any other way—the only 
thing at the top is the signature of the 
testator, his description and the date. We 
think it must be presumed as a matter 
of fact that the signature and the descrip¬ 
tion and date were alreadj' there. Mr. Rosa 
emphasises this by saying that the deceased 
man covered over the vvhole matter leaving 
open the portion of the paper where the 
witnesses had to sign. That is the same 
portion as the portion on which the testator’s 
signature appears 

We, therefore, allow the appeal and 
declare that the Will was duly executed and 
must be admitted to probate. Both parties 
must have their costs out of the estate. The 
stay order is discharged. 

A N. A. Appeal allowed. 

(l- (1858) 13 P. D. 2; 57 L. J. P. 22; 58 L. T. 59 
36 \V. R. 368; 52 J. P. 7 
(2j :I902; P. 205; 71 L. J. P. lU; 87 L. T. 143. 
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tion elated the 1st of December, 10?■. end in 
this application he stated that the t 
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LAHORE HIGH COURT, 

Civiiv Revision^ Prtitiom No (505 of 192o. 

January 2S, 1927. 

Present: —Mr. Justice Tek Chand. 

The Firm KURA RAM-NEKl KAM- 

Plvi.n'tiffs—Petitioners 

ve rs u s 

JATMAL—DEFRN’DAviT—RESPOXOpT. 

Civil Proctdiire Co le, (Act T' of lOOS) s. llo, 0. TX, 
r. If~Dismissil of suit in di faalt-Restoration appli¬ 
cation, siimmiry dismissal of—Material irregularity 
Hei’tsioJi. 

Dismissal of an application for restoration summa¬ 
rily without rocordin.? evidence and goin" into its 
msrits is a material irregularity justifying interfere 
euce in revision. 

Petition for revision of an order of the 
Junior Sub-Judge, Hissar, dated the 1st 
December, 1.^25. 

Mr. Nanwa Mai, for the Petitioner. 

JUDGMENT.— On the 13th of June, 
19i5. the plaintiff Firm Neki Ram-Kura 
Mai instituted a suit against Jaimal defend¬ 
ant-respondent for recovery of Rs. 800 
alleged to be due on foot of a book account, 
for which a balance had been struck by the 
defendant in the plaintiff s bahi on the 

10th of December, 1921. 

The first hearing of the case was fixed 
for the 8th of August. 1925, on which date 
neither party was present. The suit was 
accordingly dismissed under 0. IX, r. o. 
Oa the 13th of August, 1925, the plaintiff 
filed an application under 0. IX, r. 4 stating 
that he was ill on the 8th of August, ly2a, 
and could not be personally present in 
Court. He further stated that he had ap¬ 
pointed one Mat Ram as a special agent, 
who held a power-of-attorney from him 
and was present in Court, but as the power- 
of-attorney was not properly attested, fiis 

presence was not recognised and the suit 

was dismissed uuder 0. IX, r. 3. .P® 
ed that as his absence was unavoidable and 
unintentional and as a fresh suit for the 
amount would be time barred, the suit be 
restored and tried on the merits. Ihis 
application was heard by the Sub^Judge on 
thelst of December, 1925, on which date 
without recording the statement of the 
plaintiff or taking any evidence, he reject¬ 
ed it with the following order.— 

“The applicant is present. There is no 
ground for the restoration of the case. Ap¬ 
plication is rejected. The applicant can 

bring a fresh suit, if he so li^^s. 

On the 8th of December, 1925, the plaint¬ 
iff filed an application for review of the 
order rejecting th$ appUca-tion for restora- 


had dismissed his application for restorat^'^^f. 

on the 1st of December, 1925, even thougn 
the record had not been received on that 
date and that it, did not record the evi¬ 
dence, which the petitioner had brought r)ii 

certain hearings in sujiport of his ai^plica- 

tion. He further pointed out, that the claim 

had become time-barred and the Court was 

under a wrong impression, when on t)io 
ist of December. 19^5, it remarl^ed that the 
applicant could bring a fresh suit. Ihis 
application for review was also rejected by 
the Sub'Judge on the 9th of June, 192(j. 
The plaintiff has come up to this Court on 
the revision side and has attacked the 
orders of the Sub Judge refusing to restore 
the case. 

1 have examined the record and heard 
Counsel and I am of opinion that the learn¬ 
ed Sub-Judge has acted with materia] 
irregularity^ in not deciding on the merits 
the application on the 13th of August, 1925, 
filed by the petitioner for restoration of the 
case. It seems to me that the petitioner did 
not have a proper hearing of this application. 
It appears that tlie Judge had neither 
the record of the case before him nor did he 
look carefully into the matter, as he was 
under the erroneous impression that the 
plaintiff could bring a fresh suit. But it 
is obvious that a suit brought in December, 
1925, on foot of a balance struck in Decem¬ 
ber, 1921, would be time-barred under the 
Repealing (Punjab Loans Limitation) 

Amendment Act of 1925. 

I, therefore, accept the revision and 
setting aside the order of the Sub-Judge 
dated the 1st of December, 1925, send back 
the case to him with a direction that the ap¬ 
plication dated the 13th of August, 1925, 
made by the plaintiff under O. IX. r. 4 for 
restoration of his suit be tried on the merits 
and disposed of according to law. There 
will be no order as to costs in this Court. 

o r Case sent hack. 
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MADRAS HIGH COURT. 

Arr;;A., again'st Appell me Order Xo, 35 

OF 1925. 

October 19, 1926. 

Pr->scnt: —Mr. Justice Sundaram Chettv. 

>reemaih Raja YARLAGADDA AXKI- 

XEEDU PRASAD. BAHADUR. ZEMIX- 
DAR GARU— Plain'tiff -Appell4Nt 

versus 

EAA I BASAVAYYA being minor by Court 
UN, Head Clerk, District Court, 
KIS rXA— Defendant—Respondent. 

}ln'lrn.^ Land Act (I of lU'fS), s.i. ]S0, }92 

—Civil Procedure Code {Act V of lOOS,' sa. J,:] '00- 
iJe -rce ui suit un'lcr $. :t. Estates Lund Act-Exc- 
cu'ion iie.tiiion, orttcr.-^ on, whether appealable 

By virtue of s. of the MaJias Kstates Land Act 
the i-rovisionsof .«s. v, .17, ‘)G and K'O of tlie Civil Pro- 
oeduiv Cndc apply to a petition lileil for the e.xecution 
of a (l.;cive L'lveii hy a Revenue Court in a suit filed 
under s 77 cf lie- Madras i'l^lates Lan<l Act, and. there¬ 
fore. order'^ pa.ssed m execution of such a decree'hv the 
lievenue CiUirt ore appealable as d-^^crees [p*C79 
col. 11 

Appeal agaiost the order of the District 
Court of Kistua at Masulipatam. in A. S. 
Xo. 672 of 1923. preferred against that 
of Uie Court of the Deputy Collector. 
Bandar Division, in E. P. No. 218 of 1922 
in S. 8. No. 26 of 1908. 

Mr. P. Venkataramana Rao, for the 
Appellant. 


the non-filing of a fresh petition for the 
appointment of a guardian when the peti¬ 
tion filed for that purpose was still pending 
and no orders had been parsed on it. But 

the District Judge, however, dismissed the 
appeal, as he was of opinion that an appeal 
does not lie. 

Ihe correctness of this view is challenged 
on the appellant’s side. It seems to me 
that the learned District Judge has mis¬ 
construed ss. 189 and 192 of the Estates 
Land Act. Section 189 provides that a 
Reven_ue_Court(and not a Civil Court) has 
jurisdiction to try and hear all suits and 
applications of the nature specified in 
Parts A and B of the Schedule, and the 
decrees and orders passed in such suits 
and applications shall be subject to appeals 
as provided in the sixth column. Section 
192 enacts that subject to the other pro¬ 
visions of this act and subject to the 
modifications and additions mentioned in 
that section itself, the provisions of Civil 
Procedure Code shall apply to all suits, 
appeal and other proceedings under 
this Act. The order in question is one 
passed by a Revenue Court, on a peti¬ 
tion but for executing its decree in a 
suit filed under s. 77 of the Act. It is 


JUDGMENT.— This is a second appeal 
filed by the plaintiff (decree-holder) against 
the order passed on his E. P. No '-'IS of 
1922. in 8. 8. No. 26 of 1908 on the file of 
the Deputy Collectorof Bandar. There is 
no appearance for the respondent (judg¬ 
ment debtor) in this appeal. The facts are 
briefly as follows: S. S. No. 26 of 1908 
was filed for the recovery of arrears of 
rent, under s. 77 of the Madras Estates 
Lind Act I of 1908, and a decree was 
passed in plaintiff's favour on 16th Sep¬ 
tember, 1910. The present E. P. No. 218 
of 1922 was filed on 12th 8eptember, 1922, 
for the execution of that decree by attach¬ 
ment and sale of the defendant’s immove¬ 
able property. The petition was dismissed 
by the Revenue Court on i7th May, 1923, as 
no fresh petition for the appointment of a 

guardian for the minor defendant was filed. 
Against that order of dismissal an appeal 
was preferred to the District Court The 
learned District Judge rightly held that 
the order of dismissal passed by the execut¬ 
ing Court was wrong and could not be 

in entire agreement with 
that view for there was no justification for 

the dismissal of the execution petition, for 


not an application of the nature specified 
in Part B of the Schedule, and, therefore, 
an order passed on it is not subject to an 
appeal as provided in the sixth column of 
Part B of the Schedule. What we have to 
see is, whether the application now in 
question (E. P. No. 218 of 1922) is governed 
by the provi.sions of the Civil Procedure 
Code. This application is not covered by s. 
189 of the Act and consequently is not gov¬ 
erned by the provisions of that section. There 
is no provision in the Act either expressly 

orimpliedly, prohibitingan appeal against 
an order on an execution application passed 
by a Revenue Court. Section 192 of the 
Act makes the provisions of the Civil 
Procedure Code applicable to all suits, 
appeals and other proceedings under 
this Act subject to the restrictions set 
forth in that section. Section 47 of the 
new Code (which corresponds to s. 244 
of the old Code of 1882) is not one of 
the sections mentioned in sub cl. (a) 
of 8. 192 of the Act. There is no 

doubt that the order dismissing E. P. 
No^ 21y of 1922 (which was filed under 0. 
XXL r 11(2) of the Civil Procedure Code) 
is an order falling under s. 47 of the Code. 
Such an order could be a decree as defined 
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in cl. (2) oE .<3. 2 of th9 Coie, an l, th^rafore, 
aa appeal lies under 9 V-G as also a second 
appeal under s. lOO of the Code, it is the 
District Court which is authorised to hear 
an appeal against the decree of a Revenue 
Court in a suit filed under s. 77 of the Act. 
{Vidt the sixth column appertaining to 
Serial No. 8 in Part A of the Schedule). 
Consequently by virtue of s DGofthe Code 
the appeal lies to the District Court against 
an order passed in execution of that decree. 
The learned District Judge says that it 
would be inconsistent with the provisions 
of 9 18d of the Estates Land Act, to allow 
an appeal in the present case. As I have 
pointed out above, s 18 I does not cover the 
present case at all,and there would be no 
violation of the provisions of that section 
if an appeal is allowed in the present case. 
By virtue of s. 192 of the Estates Land Act, 
the provisions of ss. 2, 47, 9B and 100 of the 
Civil Procedure Code apply to a petition 
filed for the execution of a decree given by 
a Revenue Court in a suit filed under s. 77 
of the Estates Land Act. If the view taken 
by the learned District Judge should be 
adopted as correct, the result would be, that 
no orders passed in execution of such a 
decree by the Revenue Court would be 
appealable to any Court, though the decree 
itself is subject to appeal. I am unable to 

uphold that view. 

The appeal is allowed and E P. No. -18 
of 192219 remanded to the executing Court 
for restoration to file and dispose according 
to law. The costs of the first and second 
appeals will abide the final result of the 
petition. 

y appeal alLowcclt 


ALLAHABAD HIGH COURT. 

FiRsr Oiv.L Appeal No. 28 of 1922. 

January 10,1927. 

Present;—Mr. Justice Dalai and 
Mr Justice Pullan 
Maiilvi MUHAMMAD SAID KHAN 

AND OTHERS — DEFENDANTS—APPELLANTS 


versus 

Babu INDARPATI SINGH and others 
—Plaintiffs and RAM DAS KALWAR 
AND others —Defendants—Respondents. 
Contract Act (IX of 1S72), ss. 10, 71,-Undue influx 
cne«, what amounts to—Boi'rower in need of money 
effect of-—Compound interest, whether penal. 
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Astipulation as tn tho paymont of compound u. 
t^rost can U- held to be penal only when thr latC'U 
interest increases incase of default of pajinenl. i.p. 
1)80, col. l-J . . , 1 ,- 

To attract tin* operation of the provisions ot s. m 
of the Contract A.*t. it is necessary to prove that one 
of the parties to the transaction was m a position to 
dominate the will of th- other The mere cncon- 
scionableness of the baifjain is not the hrst thinj; lo 
be considered in lliis conneetion. The cxactmn ol 
e.xcessive and usurious iutere.st even thousih there 
may be ample security docs not by itself i;uso 
any presumption of undue inthicuee unless it i.s lirsl 
established that the lender was in a position to do^ 
minato the will of tlie borrower. 1 ho ineiv fuel that 
the borrower was in great need of moivyv attlielimc 
of taking the loan is notsulhcu nt to give to a 

presumption of undue iuiluence. ip. bbO, ool. -d 

First appeal from the decree of the Addw 
tional Subordiuale Judge, Jaunpur. dated 

the 29thof July, 1921. ^ j, 

Messrs. Miikhtar Ahmad aud Mushtaq 
A/uuad. for fhe Appellants. 

Dr K N. Katju, Messrs. P. L. Banerji 
hndhn Mohan, for the Respondents. 


JUDGMENT,— The suit in the lower 

Court was one for sale cn foot of a hypothe¬ 
cation bond, dated 20th January. 1913. 
The suit was instituted on 20th Decembei, 
1919 i e. after the period of limitation for 
a money-decree. It is important to state 
this because defendants Nos. 3 to C who 
have appealed are apprehensive of a money 
decree being passed against them though 
they have no interest in the property in suit. 
They were rightly sued, because their names 
appear in the village record. As admitted 
in the lower Court they have no interest 
in the property, and as no money-decree 
can be passed on foot of the bond in suit, 
there is no substance in the sixth ground 
of appeal Mr. Mukhtar Ahmad on behalf 
of defendants Nos. 4 and 5 desired to argue 
that their interest in the property was 
independent of the interest of the two 
executants of the bond, Muhammad Said 
and Zulfiqar Hasnain. That point, however, 
does not arise in any of the grounds of 
appeal, so we did not permit him to proceed 

with that argument. . , , , 

The grounds which have been pressed 
bv the learned Counsel for the defendants 
Nos 1 and 2 who executed the bond were 
(1) that the interest charged at 2 per 
cent per mensem compoimdable with six 
monthly rests was penal, (2) that con¬ 
sent to this exorbitant interest was obtained 
by the mortgagee by the exercise of undue 
influence over the mortgagors and bb that 
the mortgage debt bad been paid oil by 
the execution of a sale deed of a portiop of 
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th" property Patti Xarendrapur subseauent 

to the date of the mortgage. We have con¬ 
sidered all these pleas, but we find no reason 
to support them. The interest is certainlv 
not penal, b-cause in default of payment of 
inter-st the compound rate is the same. 
( ompound interest is said to be penal when 
tnejare increases in default. 

bndue influence was pleaded on the 
ground that the mortgagee had a priorcharge 
on the property and the mortgagors at that 
time were in great need of money. One of 
the defendants Zulfiqar Hasnain has depos¬ 
ed that It was not possible for him to borrow 
money at that time to pay off the decrees 

’’"ij "'hich the property was to be 

sold. He had, therefore, to submit to the 
terms imposed by the mortgagee. He did 
not state that he was influenced by reason 
of the mortgagee having a prior charge 
on the property. In fad such charge could 
not be of any effect in causing undue 
influence, because it was not being enforced 
at the time of the transfer. The circum¬ 
stance of the executants being in great need 
of money is not sufficient to pre.sume 

undue influence. It is true that the plaint¬ 
iffs stupidly tried to make out that the 

executants themselves forced such an a<^ree- 

ment upon them. It appears that whal the 
mortgagees really meant was that even on 
such favourable terms they were not dis¬ 
posed to advance the money, and it was 

f ®“trfaty of the mortgagors 

that they did advance the money. The 

mortgagees may have taken advantage of 
the need of the persons borrowing money 
from them but that by itself cannot sup¬ 
port the plea of undue influence. The 

learned Judge of the lower Court, who has 
wrilten a j udgment of considerable merit 
has fully dealt with this question and 
examined the law on the subject. It is 
•sufficient here to refer again to the Privy 
Council ruling in the case of Aziz Khan v 
Duni Chand (IJ quoted by the lower Court 
riiere is also a ruling of their Lordships 

Council subsequent to the 
date of the judgment of the lower Court 

batiii (J). It was laid down there that “to 

31 M. L. T. 57- 4C M V r r.V." I? • *^'0^ 

M W-M. 6.!3L5t I. A 10 ‘v; ,1921) 
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attract the operation of the provisions of 
s. lb of the Indian Contract Act it is 
necessary, m the first instance, to prove 
that one of the parties was in a position 
to dominate the will of the other. Meie 
unconscionableness of the bargain is not the 
nrst thing to be considered The exaction 
of excessive and usurious interest even 
though there may be ample security, does 
' itself raise any presumption of 
undue influence unless it is first established 
that the lender was in a position to dominate 
the borrower's will.” Jq that case also 
the rate of interest allowed by their Lord¬ 
ships was two per cent, per mensem com- 

poundable yearly. In the present case 

there is no evidence that the mortgagee 

was in a position to dominate the will of 
the mortgagors. 

The argument that the sale of Patti 
iNarendrapur wiped out the mortgage fails 
completely, because there was a suit for pre¬ 
emption subsequently, and in that suit the 
sale consideration for the transfer was held 
to be Rs. 2,700, The plea here was that the 

consideration was in reality Rs. 7,200 but 

. • in order to avoid a large pro¬ 

portion of the stamp duty. Such action 
oil the part of the mortgagee would be so 
foolish as to be incredible, because the 
property was subject to pre-emption and 
m such a case the price would be inflated 
a,nd notieduced. The mortgage-bond was 
not taken back by the mortgagors as would 
have been the case if the mortgage had 
been wiped out. The lower Court has also 
pointed out that the valuation of this pro¬ 
perty at Rs. /,2(J0 would be exorbitant and 
such as no purchaser would pay. We hold 

that the sale transaction was independent 
of the mortgage. 

In the result we dismiss thisappeal with 
costs which shall include fees here on the 
higher scale. 

2- K- Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal Suit So. 1 of 1926. 
November 25, iit26. 

Present :—Justice Sir Knmaraswami 
Sastri. Kt., and Mr. Ju-tice Reillv. 

The south INDIA INDUSTRIALS, 
Ltu.—Plaintiffs—Appellants 

versvs 

MOTHEY NARASIMHA RAO— 
Defendant No. 3—Respondevt. 
Limitation Act {IX of 1908), s. SS~Civil Procedure 
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Code (Act V of }Q0$\ 0. /. r. W {o)-Ad'litlon of person 
as pu'ty defendant— Limitation—Order relates hack to 
date of application—‘Actns curiiv neininom gravabit . 

When a person is added as a party <lefendant on 
appUc\ti('ai un<ler (). 1, r. ID (5) of the Civil i’ro’<‘dure 
0>lc the addilioji takes oftVot from tlo* date of the 
application. Tiiis principle is ni>plicihle whether the 
order ad ling as party is mad*' by the trial Court, the 
Appellate or Revision’al Court, since othiM-wise. though 
application miglit be made in time, by the dihtori- 
ness of the Court or by the man-cuvres of the opposite 
party or by a mistaken decision of the Court wliich 
had'to be‘put right on appeal or revi.sion, the order 
to which the party applying was entitled might not 
be made until the suit had become time-barred, [p. 

• 6S2. col. 1-1 ... 1 , 1 

liam/crislina Moreshwar y. Uamnhai il). followed. 

Pilldi V. ^ dvdyuf^d Lhctti dissontecl 

from. , . , 1 

Ilaveli Shah v. Painda Khan (4), explained and 

distinguished. . . , i 

It is contrary to one of the clear principles of the 
Law of Limitation that a diligent party who has come 
to Court with his suit or his application within the 
period prescribed should be defeated because the 
Court for some reason cannot or does not give lum 
his relief within that period, [p. 082. col. 1.] 


Appeal against a deefee of the Court 
of the Subordinate Judge, Vizagapatam, la 
0. S52ofl922. 

Mr. K. P. Raman Menon.tov the Appel- 

lants. ^ . . 

Mr. T. R. Ramachandra Iyer, for the 

Respondents. 

JUDGMENT. 

Reilly, J.— The question is whether the 
suit was in time as against defendant No. 3. 
assuming, what has not yet been decided 
that time ran from 1st April, 1921. The 
plaint was presented against defendants 
Nos 1 and 2 on 3rd November, 1922. The 
plaintiffs presented their application, 1. 
A. No. 130 of 1923, to bring defendant No. 6 
on record on 27th January, 1923, ^ 

order to that effect was made by the Sub¬ 
ordinate Judge on 23rd February, I92f 
But on 10th October, 1923, the Subordi¬ 
nate Judee granted a review, set hia order 
of 23rd February, 1923. aside and directed 
that the plaintiffs’ application I- I'.P 

of 1923 should be re-heard. On 26th April, 
1924, he dismissed that application. Against 
that dismissal the plaintiffs preferred O. K. 
P No 752 of 19:^4 to this Court, and on 
12th March, 1925, my learned brother foqnd 
that the Subordinate Judge's dismissal of 
the plaintiffs’ application was wiong and 
ordered that defendant No 3 be added as 
a party to the suit. When the siut came 
on again for hearing before the Siibordi- 
nate Judge on 2Jth October, 19--), he 
found that, though defendant No. 3 had 
Wen added as a party by my. learned 


brother, no summons had been served on 
him as a defeinlant in the suit and, tnei’i!- 
fore, under r. 10 (a) of O. 1 of the Code of 
Civil ProeeJure, proceedings in the suit 
had not yet begun against him. If that 
was the correct view, then the suit was 
already barred as against defendant Xo. 3, 
even assuming: that lime began to run imt 
earlier than 1st April. Ph i. 'Idie Subordi¬ 
nate Judge, therefore, dismis-ed the suit 
as against defendant No. 3, and the present 
appeal is against that order. 

It has not been seriously disputed 
before us that the reason given by the 
Subordinate Judge for his order now under 
appeal is untenable. It is clear that he has 
overlooked the opening words of r. 10 '^5j 
of O.I, viz, “Subject to the provisions of 
the Indian Limitation Act, lb77, s. 22. ’ 
Under that section the suit inust be 
deemed to have been instituted against de¬ 
fendant No. 3 when he was made a party. 
Admittedly he was made a party to the 
suit by my learned brother’s order of l2th 
March. 1925. But it is contended for the 
plaintiffs that, though the order w'as made 
on that day, the effect of that order is 
that defendant No. 3 must be deemed to 
have been made a party at a much earlier 
date. It is clear, in my opinion, that the 
order of my learned brother on 12th March, 
19;5. mu'^t be regarded as the order which 
the Suhor.linate Judge should have made 
when he finally disposed of the plaintiffs’ 
application, 1. A. No. 130 of 1923, on 26th 
April, 1924, and must be taken to have 
had effect at least from that date, But the 
plaintiffs go further and contend that the 
order relates back to a still earlier date, 
viz., the date of their application I A. 
No’l30of 1923, that is 27th January, 1923. 
Undoubtedly, the effect of the Subordinate 
Judge's order, granting a review was to 
make that application remain pending on 
his file from the date of its presentation to 
its final disposal on 26th April, 1924. It 
was decided in Ram Krishna Moreshwary. 
Ramahai (1) that when a party is added on 
application, the addition must be deemed 
to have effect from the date of the applica¬ 
tion; and that principle appears to have 
been recognised obiter in Subbaraya Iyer 
V. Vaithinntba Iyer (2) It is true that in 
Ammaya Pillai v. Narayana Chetti (3), 


(\) 17 B. 2D; 0 Ind. Dec. (n. s.) ID. 

(2) 5 In<l. Cas. D31: 33 M. llo; 7 M. L. T. 1«5. 

(3) SBIqU. Cas 187 21 L W., 125; A. I. U. 1925 

Mad. 487. 
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Devadces, J., refused to acopt that prin¬ 
ciple in interpreting s. 1'2 of the Limita¬ 
tion Act. In his judgment he mentioned 
Ii'im Krishna Moreshivar v. Ramabai (1) 
but said that it had no application to the 
case with which he was dealing. Why it 
had no application is not clear from the 
report If he meant that the principle of 
Ram Krishna Moreshujar v. Ramabai (1) 
was wrong, then with the greatest respect 
I am unable to follow him. It appears 
t:j me to be obviously the right principle to 
adopt in the matter, as otherwise, though an 
application might be made in time, as in 
this case, by the dilatoriness of the Court 
or by the manceuvres of the opposite 
party or by a mistaken decision of the 
Court, which had to be put right on appeal 
or revision, the order to which the party 
applying was entitled might not be made 
until the suit had become time-barred, 
and it would be unreasonable to leave 
the party who had applied in good time 
at the mercy of such chances. Tt is con¬ 
trary to one of the clear principles of the 
Law of Limitation that a diligent party who 
has come to Court with his suit or his 
application within the period prescribed 
should be defeated because the Court for 
some reason cannot or does not give him 
his relief within that period. The heavy 
penalty for exceedin g the arbitrary periods 
of limitation is to be counter-balanced by 
the assurance of safety when within time. 
The order made by my learned brother on 
l2th March, 1925, must, I think, be deem¬ 
ed to have taken effect not merely on 
the date when it should have been made 
by the Subordinate Judge, if he had taken 
a correct view of the position, oiz., 26th 
April,_ LJ24, but on the date when the 
plaintiffs' application was presented to him, 
viz , ;?7th January. i923 

But Mr. Raraachandra Iyer, for defend¬ 
ant No. 3, has referred us to a recent de¬ 
cision of the Privy Council Haveli Shah v. 
Painda Khan (4), which he contends up¬ 
sets all those calculations. That, as their 
Lordships found, was a suit for compensa¬ 
tion due to the plaintiff on account of 
one Sundar Doss, deceased, having induced 
certain third parties to break a con¬ 
tract with the plaintiff and fell within 
Art. 27 of the Limitation Act. It was in¬ 
stituted in the Court of the District Judge 

(4) 9f>lnd. Cas. 887; (1926; M. W. N. 592; A- J. K 
(1926) P. 0. 88; 31 C. 4V. N. 174 (P. 0 ). 


o^f Quetta, on 23rd November, 1922, against 
Sundar Doss two minor sons with their 
mother as guardian. Their Lordships found 
that the suit was time-barred as the breach 
of contract complained of has occurred 
more than a year before 23rd November, 

1922. ^ But their Lordships went on in 
their judgment to find that there was an¬ 
other defect in the suit which was fatal to it, 
even if it fell under Art. 49 or Art. 115 of 
the Limitation Act, and the period of limi¬ 
tation was, therefore, three years from the 
date of the cause of action, which was in 
October, 1920. On l2th June, 1923, the 
Judicial Commissioner in Baluchistan 
ordered the names of the minor sons to be 
struck off as defendants and those of the 
administrators of Sundar Dass’ estate to 
be added; and the plaint was amended in 
accordance with that order on 10th July, 

1923. There was some dispute whether the 
mother of the sons was the administratrix 
of the estate. On 21st June, 1924, in the 
words of their Lordships “as the result 
of consideration the Judicial Commissioner 
at Quetta came to the conclusion that his 
own order of 12th June, 1923, had been 
wrong and that the two sons should be 
restored to the record as defendants through 
their mother and guardian.” Their Lord- 
ships point out that the suit as against 
the sons was brought to an end by the 
Judicial Commissioner’s order of the l2th 
June, 1923, and find that, when after the 
lapse of a year the names of the sons were 
restored as defendants on 2l8t June, 1 24, 
that was in effect, the institution of a new 
suit against them, which by that date was 
unquestionably time-barred. Mr. Rama- 
chandra Iyer contends that following that 
decision of the Privy Council we must 
treat the present suit as having been dis¬ 
missed against defendant No. 3 when the 
Subordinate Judge on 26th April, 1924, 
finally refused to make him a party to it. 
But the present case may clearly be dis¬ 
tinguished from the case before their 
Lordships. In the present case the order 
of the Subordinate Judge made on 26th 
April, ]y24, has lost its entire effect and 
became null, as it was wiped out by the 
order of my learned brother on revision 
substituting for it the order which the 
Subordinate Judge himself should have 
made. The order made on 12th June, 1923, 
by the Judicial Commissioner,on the other 
hand, was never wiped out by any superior 
authority and in tfieif Lordships’ view 
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stands good to the present day. Towards 
the end of their judgment their Lordships 
remark that“on 21st June, 1924, the Judicial 
Commissioner reviewed this order and 
altered it.” But it does not appear prob¬ 
able that they are there using the word 
‘‘reviewed” in the technical sense of a re¬ 
view under the Civil Procedure Code. It 
is clear that they regard the Judicial Com¬ 
missioner's order of 21st June, i9i'4, as 
something different from an order legally 
made on review under the Code. It is 
probable that there was no application for 
review, and none is mentioned. If there 
had been such an application it would 
almost certainly have been mentioned, as 
by2l8tJune, 1924, the time for a review 
had long passed, and it may be noticed 
that their Lordships say that the second 
order was made “only after the lapse of a 
year.’' And earlier in their judgment their 
Lordships, when they first refer to the 
order of 2ist June, 19/^4, instead of saying, 
as would be natural if that order was made 
in consequence of some application by the 
plaintiff under O. XLVJI. Civil Procedure 
Code, that the Judicial Commissioner made 
the order on an application for review 
being granted, merely sa}^ that the Judicial 
Commissioner acted “as the result of con¬ 
sideration.” It does not appear to me that 
this judgment of the Privy Council is of 
any help or guidance to us in the present 
case, in which an application to implead 
defendant No. 3 was made in ample time 
and remained pending until the Subordi¬ 
nate Judge made his incorrect order of 
26th April, 1924, for which the correct order 
was substituted by my learned brother on 
12th March, 1925. 

In my opinion, assuming time to run in 
this suit from Ist April, 1921, or any date not 
earlier than 27th January, 1920, a question 
which has still to be determined—defendant 
No. 3 has been made a party in time. This 
appeal should, therefore, be allowed and 
the suit as against defendant No. 3 should 
proceed. The costs of this appeal and the 
costa already ordered in the lower Court 
will abide and be provided for in the 
Subordinate Judge’s decree, the result of 
which they will follow. The Court-fee on 
this appeal will be refunded to the plaint¬ 
iffs. 

Kumaraswami Sastri, J.—I agree. 

v. N. v, Appeal allowed. 
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Acting Chief Justice, Mr. Justice Dalai, 
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Kendall and Mr. Justice Pullan. 
AULAD ALI AND OTHERS—DBi'KNL'ANIS 

—Appellants 
versus 

Syed ALI ATHAR— Plaintiff and Syed 
NASIRUDDIN— Defendant—Respondents. 

Transfer of Property ActilV of ISSJ). s$. II,, 1,0 
(2)—Exchan<je~Contract for pre-emption —Liability 
of legal representatives—Uncertainty of ^ contract— 
Rule of perpetuities—Contract Act (IX of li>72}. 

$$. SJ, 37. 

Held by the Full Bench.—An agreement between 
the parties to a contract of excliange that, if 
either of them desired or in fact attemj)ted to 
transfer the properties to a third person, tlie 
other party should have the right to pre-empt, 
is valid in law and enforceable against the legal re¬ 
presentatives of the parties, [p. b85, col. 2.J 

Balli Singh v. Raghubar Singh (4) and Gopi Ram 
y.Jeot Ram (S', overruled. 

Diukarrao Ganpatrao V Narain Vishnath (2) and 
Ktdathu Aiyar v. Rangaiadhya (3j, dissented from. 

Per Wahli, A. C. J.—Such an agreement creates 
an obligation, imposing a restriction on tlie use of 
land by each of the parties to tlie contract; there is 
no uncertainty about it, [p. 684, col. 2.] 

Section U of the Transfer of Property Act whicli 
codilies the law of perpetuities, is applicable only to 
transfers of j)roperty and does not apply to mutual 
rights and oL-iigations created by such contracts, [p. 
6o.i, col. 1.] 

Second appeals from the decrees of the 
Additional Subordinate Judge, Azamgarh, 
dated the 10th of November. 1.^24. 

REFERRING ORDER. 
Lindsay and Sulaiman, JJ,— We 
have decided that these cases ought to 
be referred to a Full Bench for deci¬ 
sion. The appeals arise out of three suits 
for pre emption brought in the following 
circumstances:— 

On the 1st of February, 1908, two per¬ 
sons Muhammad Razi and Shah Nasir-ud- 
din executed a document of exchange. At 
thetime this document was written, Muham¬ 
mad Rizi was the owner of an S-annas 
share in Mouza Gurdih Aimma and Shah 
Nasirud-din was the owner of the other 
8 annas share in the same village. 

Muhammad Razi transferred 7-anna8 and 
31-pies out of his 8 annas share in this 
village to Nasir-ud-din. Muhammad Razi 
retained a 1-pie share of which he granted 
a perpetual lease to Nasir-ud-din. 

ThQ situatioa after this transaction, 
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therefore, was that Muhammad Razi was 
the owner of a l-pie share in this village 
while Aasir-ud-din became the owner of 15- 
annasand 11 -pies. 

W hen the deed of exchange was execut¬ 
ed an agreement was entered into between 
Aluhamniad Razi and Shah Nasir-ud din 
to the following effect, namely, that if 
either of the parties was desirous of trans- 
lernng his interest in Mouza Gurdih 
Aimnia he should offer it in the first in¬ 
stance to the other party. It was farther 
provided that if either party transferred 
to a stranger then the other party would 
he entitled to pre empt the property in 

the case of a sale, at the rate of Rs. 8 - 5-0 
per pie English, and in the case of other 
transfers at the rate of Rs 4-2-0 per pie 
English. 

What has happened now is as follows: — 

Shah Xasir-ud-din has bv three separate 
deeds of sale transferred the IS-annas and 
11 -pies share, which he owned in this 
village and three suits have been brought 
for pre-emption of these sales by one Saiyid 
All Athar who is the legal representative 
(sister’s son) of Muhammad Razi who is 
now dead. The question which arises for 
decision in these three cases is whether 
the contract for pre-emption contained in 
the agreement of the 1st of February. 

1908. 16 now enforceable. The Court of 
fiist instance dismissed the two suits out 
of which Second Appeals Nos. 381 and 382 
of 1925 have arisen. In appeal the judg¬ 
ment of the trial Court was reversed by 
the lower Appellate Court which decreed 
the claim for pre-emption in each case 
In the third case which gave rise to Second 
Appeal No. 1544 of J925 the trial Court 
had in the first instance dismissed the 
case but after an order of remand passed 
by the lower Appellate Court it gave a 
decree for pre-emption which the lower 

Appellate Court subsequently afilrmed on 

appeal. 

There has been a good deal of discus¬ 
sion in recent years in this Court regard¬ 
ing the enforceability of a contract of this 
kind and the Judges composing the pre¬ 
sent Bench are not in agreement upon the 
question whether a contract of this nature 
is enforceable as between the representa¬ 
tives of the parties to the contract. We may 
refer in this connection to the caae reported 
as Mohammad Jan v. Fazal-ud-din ( 1 ). It is 


(1) 85 Ind. Cas. -182; 22 A. L. J. JOO; 46 A 514- \ 
I. R, 1924 All. 657; J.. R. 5 A. 761 Civ. ' 
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not necessary for us to refer to the other 
cases in which one or other view has been 
taken in this Court. We have no doubt that 
when the cases come up before the Full 
Bench the learned Counsel on both sides 
will place all the relevant decisions before 
the Bench. We make this reference 
accordingly, and in view of the fact that 
we both stand committed to definite opinion 
upon the question involved we think it 
right to say that we do not desire to be 
members of the Full Bench. 

Let this be laid before the Hon’ble Chief 
Justice for constitution of a Bench. 

Messrs. B. E O'Conor and Mukhtar 
Ahmad, for the Appellants. 

Mr. P. L Banerji^ for the Respondents. 

JUDGMENT OF THE FULL 

BENCH. 

Walsh, Actg. C, J. —We are of opi¬ 
nion that this is a clear caae, and we agree 
with the judgment of our brother Mr. 
Justice Lindsay. 

I propose to give my reasons as shortly 
as possible. The question arises out of a 
contract, which may be compendiously 
stated as one for exchange by the parties 
thereto of certain properties belonging res¬ 
pectively to each of them. It relates to a 
certain mouza, in respect of which Moham¬ 
mad Razi transferred the whole of his 
interest, except one pie, and the parties 
entered into a mutual agreement as a 
fundamental condition of sale, that if either 
of them should wish to transfer the whole, 
or part, of his share in that mouza, that is 
to say as regards the transferee Nasir-ud- 
din, what he was taking under the docu¬ 
ment, and as regards the transferor 
Mohammad Razi, the singlepie share which 
he was reserving to himself, they might 
do so by transferring it from one to the 
other, but if either of them desired, or in 
fact attempted to tranfer to a third person, 
the other party was to have the right to pre¬ 
empt. That is a perfectly harmless and 
patural mutual arrangement, very common 
in India, quite intelligible, the object being 
that so long as the parties to the transaction 
preferred to keep out third persons from the 
bodyof co sharers, theyshould havearight of 
veto. In other words, it cannot be described 
better than creating an obligation, imposing 
a restriction on the use of the land by each 
of the parties to the contract respectively. 

To my mind there is no uncertainty about 
0 uch a contract, It is as clear and defi- 
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nite as language can make a contract, and 
with all respect to my brother Sulaiman’s 
view, it seems to me that that is the 
fallacy underlying his opinion. 

1, therefore, think that s 32 of the Con¬ 
tract Act, which deals with contingent 
contracts is a complete answer to the appel¬ 
lants’ contentions. The right springs into 
existence upon the happening of a con¬ 
tingency. There is nothing in the con¬ 
tract which offends against the law upon 
that subject. I am also clearly of opinion 
that 8. 37 confers the benefit and imposes 
the obligation upon the representatives of 
thepartiesif the parties should die before 
the contingency occurs, and I do not 
understand my brother Sulaiman really 
to have denied that proposition. 

Mr. O'Conor quite rightly, having regpd 
to the state of the authorities on the point, 
relied upon the contention that this con¬ 
tract, and other similar contracts, offended 
against the rule against perpetuities. 
Having the advantage in India of having 
most of our law codified, it is always 
useful both at the beginning and end of a 
discussion, to look at what the Code says. 
The rule against perpetuity is codified in 
8. 14 of the Transfer of Property Act, which 
begins in these words “No transfer of pro¬ 
perty can operate. ” Documents and mutual 
rights, and obligations, contained in con¬ 
tracts, such as that with which we are here 
dealing, are not a transfer of property at 
all. Therefore, s. 14 clearly has no appli¬ 
cability. That would be a complete answer 
to the argument, were it not that two 
experienced Judges of this Court in dealing 
on two previous occasions with this precise 
matter, followed a decision of the Bompay 
High . Court in Dinkarrao Ganpatrao v. 
Narain Vishnath (2) and of the Madras High 
Court in Kolathu Aiyarv. Rangavadhya (3). 
As the matter has been expressly referred to 
us for the purpose, it is our duty to express 
our opinion about those two decisions. They 
do not appear to have been based on any 
independent reasoning of the two learned 
Judges themselves. They adopt the view 
which had been laid down after a very 
elaborate consideration and judgment in 
Bombay. With great respect to the Judges, 
who decided the Bombay case, it seems 
to me that they drifted into this fallacy. 

(2) 82 Ind. Cas. 628; 47 II. 191; 24 Bom. L. R. 449; 

A. l.R. 1922 Bom. 84 , ,, 

f3) 18 Ind. Cas. 203; 38 M. 114; 24 M. L. J. 81; 13 

M.L. T. 179; 0913) M. W. X. m. 


The learned Chief Judge's judgment com¬ 
plains that difficulty arises m India owing 
to the distinction that exists between the 
law in India and the law in Englfind, name¬ 
ly that the law in India does not recognise 
what is called the creation of equitable in¬ 
terest in land arising from some inchoate 
transaction short of an actual transfer. 
Having made that complaint it seems to 
me that he somewhat illogically proceeded 
to supply the absence ot which he com¬ 
plained by applying the equitable rule of 
“analogy to tlie Statute" to pre-emption 
contracts, which, although no equitable 
interest was created, he held should, by 
analogy be treated as offending against the 
rule of perpetuities, as though they did 
create an equitable interest, and by ana¬ 
logy to s. 11 of the Transfer of Property 
Act, must be treated as offending against 
the mischief prohibited in that section. I 
am unable to agree with this view. I see 
nothing, either legal or equitable, offending 
or purporting in a way to offend against the 
rule in such contracts as these. I, therefore, 
am of opinion that the tw'o cases decided 
in this Court, Balli Singh v. Raghuhar 
Sing/i (4) and Gopi Ram v. Jeot Ram {5) 
having followed the Bombay case, were 
wrongly decided, and must be held as 
no longer binding in this Province. 

It is not immaterial to observe that in the 
ratio decideiidiof the Bombay judgment, 
which was quoted by our learned brothers 
in both the cases they decided, to which 
I have just referred, the learned Chief 
Justice expressly stated that he regarded 
an obligation found in a contract of. this 
kind as one which ran with the land, and 
also that it was not a mere personal con¬ 
tract which died with the person. If those 
two views are correct, and I agree with 
them, and the rule against perpetuities 
does not apply, the question we have to 
answer is simple. 

I am inclined to think, though it is not 
necessary for the decision of this case, and 
not having fully considered the matter, I 
prefer to say no more about it, that s. 40 
of the Transfer of Property Act, which 
deals with obligations imposing restrictions 
on the use of land, is also a complete 
answer to my brother Sulaiman’s view. 

The result is that we affirm the judg- 

(4) 82 Ind. Cas, G43; 21 A. L J. 113; 45 A 492- A 
I. R. 1923 All. 511. 

(5) 82 Ind. Cas. 646; 21 A, L. J. 430; 45 A. 178- A 
1. R. 1923 All. 514. 
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n'.eut of Mr. Justice Lindsay and dismiss 
the appeal ^vith costs including fees in this 
Court on the higher scale. 

Dalai, J.-l agree. The view of Mr. 
Justice Sulaiman also is that a contract 
like the one before us does not otiend 
against the rule against perpetuities, enact¬ 
ed in s M of the Transfer of Property Act: 
[see observations in Mr>hammad Jan v. 
Fazal ud-din{\}] His opinion was, in that 
case, that if a contract was^for an unlimited 
period of time, it might be contended that 
it was unenforceable against the heirs and 
representatives as being too vague and un¬ 
certain. An agreement, the meaning of 
which is not certain, or capable of being 
made certain, is void; and it difficult to 
understand how a contract, which is valid 
at the time it was entered into, would 
become unenforceable as against the heirs 
and representatives as being too vague 
and uncertain. The principles enunciated 
in 8. 40, cl. (2) of the Transfer of Property 
Act would apply here. A contracts to sell 
Sultanpur to B. While the contract is 
still in force he sells Sultanpur to C, who 
has notice of the contract. B may enforce 
the contract against C to the same extent 
as against A. The short question for deci¬ 
sion, therefore, before us is whether the 
contract of the 1st of February, 1908, was 
in force or not, at the date of the three 
sales, objected to by the plaintiff. In my 
opinion, the contract had not come to an 
end under any rule of law. The plaintiff 
wag, therefore, entitled to enforce the 
agreement between Mohammad Razi and 
Nasir-ud-din. 

Banerji, J,—I agree. The rulings re¬ 
ferred to by the learned Chief Justice, and 
reported as Balli Sinyh v, Raghuhar 
6ingh (4; are really not distinguishable in 
principle from that decided by a Bench 
of this Court in the case of Basdeo Rai v. 
Jhagru Rai (6). The question in this case 
is whether the contract entered into between 
the parties, namely, that one of the parties 
should have the right to pre-empt in the 
case of a sale is void on account of uncer¬ 
tainty or not- I am clearly of opinion that 
a contract, which a party alleges to be a 
void contract, must be void ab initio and 
ftuch a contract cannot be treated to be valid 
up to a certain time and then treated as in¬ 
valid. Such a clause in the sale-deed is a 
clause which, although not amounting to 

,(6) Ind. Cas. 390; 22 A. L. J. 205; 46 A, 333; A. 

I, K. 1924 All. 4C0; L. R. 5 A. 161 Civ, 
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an interest in the land, entitles the par¬ 
ties to it to the benefit of the obligations 
arising out of the contract. There is no 
difference in principle between a case where 
the parties entered into such a contract, so 
that it was enforceable for a hundred 
years, and the case where the contract 
come.s into operation upon the happeningof 
an event which though uncertain in the 
eense that one does not know when one 
of the contracting parlies will die, is certain, 
and arises when the property is sold. I am, 
therefore, of opinion that the agreement is a 
good agreement in law. 

Kendall, J.—I agree. 

Pullan, J,—I agree. 

By the Court.—The appeal is dismiss¬ 
ed with costs, including fees in this Court 
on the higher scale. 

A. N. A. Appeal dismissed. 


OUDH CHIEF COURT. 

Fikst Civil Appe.\l No. 47 op 1926. 

Januany 27, 1927. 

Present: —Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Raza. 

JATAN SINGH AND OTHERS— 
Defendants—Appellants 

VCTSXIS 

Lala MAHADEO PRASAD and others— 
Plaintiffs—Respondents. 

Hindu Law—Alienation by limited owner—High 
rate of interest- -Burden of proof as to reasonableness 
of rate of interest. 

Those who support a niortgngc by a limited owner 
at a high rate of interest must show not only that 
there was necessity to borrow, but also that it was 
not unreasonable to borrow at such rate of interest. 

Rawab Aazir Begani v. Rao Raghunatli (1), ap¬ 
plied. 

First appeal against the judgment and 
decree of the Additional Sub-Judge, 
Fyzabad, in Regular Suit No. 1'4 of 1925, 
dated the 19th January, 192b. 

Mr. Hargobind Dayal, for Mr. Rajneshar 
Prasad Bhargava, for the Appellants. 

Messrs. Bishesliar Nath and Bishambar 
Nath, for the Respondents. 

JUDGMENT.— The point urged by 
the learned Counsel for the appellants in 
this appeal is that the rate of interest pro¬ 
vided by the deed of mortgage is, in the 
circumstances of the case, a higher rale 
than was justified by the necessity of the 
situation and he urges the appeal only upen 
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[100 I. 0. 1927] NAEAIN SINGH 

the point that the rate of interest should be 
reduced. The law on the subject has been 
laid down finally by their Lordships of the 
Judicial Committee in Nawab Begam 

V. Rao Raghunath Singh (1). The plaintiffs 
who support the mortgage had to show 
not only that there was necessity to borrow 
but that it was not unreasonable to borrow 
at such rate and upon such terms. But 
upon the facts it appears to us that the rate 
was not unreasonable or unnecessarily high 
in the circumstances of the transaction. 
The previous history of Jatan Singh and 
Ratan Singh shows to us that they could 
reasonably be regarded as bad payers 
and that in the circumstances a rate of 
18 per cent, compound interest was not an 
unreasonable rate to demand from them. 
We, therefore, dismiss this appeal with 
costs. 

A. N. A. Appeal dismissed. 

(1) 50 Ind. Cas. 434; 46 I. A. 145; 36 M. L. J. 521; 
17 A. L. J. 591; 23 0. W. N. 700; 21 Bom. L. R. 
484; 26 M. L. T. 40; 30 C. L. J. 86; (1919) M. W. N. 
498; 1 U. P. L. R. (P. C.) 49; 41 A. 571 (P. C.). 


CALCUTTA HIGH COURT. 

Appeal feom Appellate Decree No. 1857 

np 

December 7,‘ 1926. 

Present :— Mr. Justice Duval and 
Mr. Justice Mitter. 

AZIMUDDIN AND ANOTHER—Defendants— 

Appellants 

rersw.9 

ALl HOSAN and others—Plaintiffs— 

Respondents. 

Landlord ami tenant—Diluvion—Reduction of rent 
--‘Re-formation of land—Tenant's rights—Relinquish¬ 
ment of tenancy, what constitutes. 

A tenant obtaining reduction of rent on the ground 
of diluvion is not a circumstance which, in the absence 
of an overt act showing an intention to relinquish 
those lands, would amount to relinquishment of his 
rights in the diluviated lands for all tiroes so as_ to 
debar him from claiming the lands on re-formation. 

Arun Chandra Singh v. Kamini Kumar (Ij, fol- 
lo'ved. # T^ • 

Appeal against a decree of the District 
Judge, Additional Court, Chittagong, dated 
the 6th of May, 1924, aflarming that of the 
Munsif, Cox’s Bazar, dated the 2lst of 
August, 1922. 

Babu D. L. Kastgir, for the Appellants. 

Babu Narendra Kumar D*j 5, for the Re¬ 
spondents. 


V. desraj. ri -7 

judgment.—T he plaiutiifs' (-ise was 
that they held certain laud part of which 
diluviated and that after diluvion a ^-uit 
was brought to restrain the landlord from 
realising full rent and a decree was obtain¬ 
ed for proportionate reduction of rent. 
That was in the year 1906. In 19l() the 
lands reformed and it appears that the 
landlord subaequenfly let them out to the 
defendants. The plaiutifTs, however, denied 
that they had ever relinquished their right 
to the diluviated lands and brought a suit in 
1921. Both the (’ourts have decreed the 
suit. There are certain findings of fact 
with which we are not concerned to prove 
title to the land and to prove that the suit 
is not barred. 

The only point argued before us in 
second appeal is that as plaintifl's brought 
a suit after diluvion and got a decree for 
proportionate abatement of rent they had 
lost all rights to them. We do not think 
that the tenant obtaining reduction of rent 
is a ciroumstance which, in the absence of 
any overt act showing an intention to re¬ 
linquish those lands, would amount to re¬ 
linquishment of his rights in the diluviat¬ 
ed lands for all times. This view is sup¬ 
ported by the decision of the Judicial Com¬ 
mittee in the case of Arun Chandra Singh 
V. Kamini Kumar (1) where it is held that 
it is necessary that it should be proved that 
apart from merely getting reduction of rent 
the landlords must also show that the 
tenants never intended to hold the lands 
again after they had re-formed. There is no 
evidence in the case to this effect and 
following that ruling the appeal must stand 
dismissed with costs. 

A. N. A. Appeal dismissed. 

(1) 22 Ind. Cas. 317; 41 C. 683; 18 C. W. N. 3C9‘ 
(1914) M. W. N. 175; 15 M. L. T. 182; 26 iM. L J 
251; 12 A. L. J. 243; 19 C. L. J. 272; 16 Bom. L. 11 
323; 41 1. A. 32(P. C.). 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 22 of 1925 

October 25, 1926. 

Present : —Mr, Justice Dalai and 
Mr. Justice Pullan. 

NARAIN SINGH AND OTHERS—Plaintiffs 

—Appellants 
versus 

DESRAJ— Defendant—Respondent. 

Mutation proceedings, nature of—Title tv immovc^ 
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OSS 

nl'.' pyopcrty, whether' afcctcd—Adverse cntriLS in 
iwcnue paj'ers, (.rfect of. 

A'iversc entry in rewniie )>ni>ers does not debar 
a person from Setting up his ownersliiji and title in 
a civil suit. M\itation I'n i'^cdings in lievenuc t'oints 
are r. .‘t j«roceedings in which the title to and jiro- 
priet'U-y rifflits in immoveable properly are deter¬ 
mined. [p. l'^S. col. ■ 

Simian Sin(jh v. Lai Rudi'a Partab Sarain Singh 
1 1followed. 

First appeal from a decree of the Third 
Additional Subordinate Judge. Aligarh. 

ilr. Panna La/, for the Appellants. 

Mr. K. N. Katju, for the Respondent. 

JUDGMENT. —It is necessar}’to give 
details of the devolution of the property in 
suit during different years in order to under¬ 
stand the matters in issue in this appeal. 
2[au2a Chintapur Badan waspriorto 19li 
divided into certain thoLs, one of which was 
Tliok Tursi Ram. in which Khayali Ram 
ancestor of the plaintiff’s had a share. In 
lyOl Khayali Ram purchased at auction 
in execution of a decree a share in ihok 
Chheda Lai belonging to one Shyam Lai. 
In 1911 there was a fresh partition of Mauza 
Chintapur Badan, and a separate mahal 
formed of the property owned by Khayali 
Ram partly in Thok Khayali Ram and partly 
in Thok Chheda Lai. A separate mahal 
Khayali Ram was formed at that partition. 
Subsequently asubsequent mortgagee ofthe 
property of Shyam Lai in Thok Chheda, Lai 
brought asuit forsale making the purchaser 
Khayali Ram a party defendant to the suit. 
A decree was obtained and the decree-money 
■was not paid. The property was put up to 
auction and ■was purchased by the subsequ¬ 
ent mortgagee, Desraj himself. What he 
purchased is described in the sale certificate 
printed at page 25, the last three lines of 
which are not certainly translated. The 
property was described as three shares out 
oc the eight divided shares in a 6 bisica 
and odd share entered in Kheicat No. 2. 
(Note—This is a reference to the division 
as existed prior to 1911). At the end it is 
stated that this property was at that time 
included in Khata Khewat No. 1 under the 
name of the Kheivat of Narayan Singh. It 
is clear, therefoi'e, that what Desraj purchas¬ 
ed was not a share in Khewat Narayn Singh 
but one of particular properly formerly 
included in Khewat No. 2, and at the time 
-of the sale included in Khewat Narayan 
.-Singh, At the time of mutation, however, 
Desraj s share was entered as one-third in 
tiie Khewat of Narayan Singh. In 1924 
Desraj brought the present suit for parti- 
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tmn against the successors-in-interest of 
Khayali Ram deceased. This suit was 
brought in tlie Revenue Court, which re¬ 
ferred the parties to the Civil Court under 
8. Ill of the Land Revenue Act, U. P., for 
decision of the question of title. 

The learned Subordinate Judge held that 
no question cf title was raised, but that 
the dispute related only to the apportion¬ 
ment of property at a revenue partition, and 
that even if he had jurisdiction, he would 
refuse to grant the relief ; — 

(1) because Khayali Ram and Narayan 
Singh as Lambardars had permitted occu¬ 
pancy rights to secure to tenants in the 
area alleged by them to belong to Desraj, 
and 

(2) because when mutation was effected 
after notice to the plaintiffs, the entry made 
was of a one-third share in the mahalheld 
by the plaintiffs. 

The 4th issue as to what property the 
plaintiffs were entitled to was not decided. 

In this appeal it is argued that the ques¬ 
tion of proprietary title arises, and that the 
reasons given by the lower Court for not 
granting a relief by way of declaration were 
not valid. 

We are in agreement with the contention 
raised on behalf of the plaintiffs-appellants. 
The question is certainly one of title be¬ 
cause the plaintiffs lay claim to ownership 
of specific plots of land in a certain mahal. 
The entry in the revenue papers does not 
debar the plaintiffs from raising the ques¬ 
tion as to the ownership and title to specific 
plots of land within that mahal. 

If Khayali Ram and Narayan Singh have 
acted as Lambardars contrary to the interest 
of the defendant, such conduct may give 
rise to a suit for damages or some other 
relief, but we do not see how the plaintiffs 
suit for title can thereby be barred. The 
mutation proceedings in the Revenue Court 
were not judicial proceedings as pointed 
out by their Lordships of the Privy Council 
in the case of Nirman Singh v. Lai Radra 
Partab Xarain Singh (1) where they observ¬ 
ed : “They are not proceedings in which 
the title to and the proprietary rights in 
immoveable property are determined, as has 
been pointed out times innumerable by the 
J udicial Committee. They are much more 
in the nature of fiscal inquiries instituted 

(1) DSInd. Cas. 1013;3 0. W. N. 623; A. P K. 

P. C. 100; (1926) M. W. X. 716; 4S A. 529; 44 C. U 
-T. 330; 28 Bom. L. K. 1409; 51 M. L. J. 836: 29 0. G. 
31G; 25 L. W. 1; 53 I. A. 220; 25 A. L. J. 2a ;P. O-/. 
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in the iuteresli of the state for the purpose 
of ascertaining which of the several c’aim- 
ants for the occupation of certain denomina¬ 
tions of imoioveable property may be put 
into occupation of it with the greater 
confidence that the revenue for it will be 
paid 

In the result we set aside the decree of the 
lower Court and remand the suit to it for 
decision on issue No. 4. 

The first three issues have been decid¬ 
ed by us in favour of the plaintiffs. 
Costs here and heretofore shall abide the 
result. 

A N. A. Decree set aside. 


OUDH CHIEF COURT. 

Fiast Civil Appeals Nos. 42 and 43 

OF 19i6. 

February 3, 1927. 

Preseni;—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Raza. 

The deputy COMMISSIONER. 
PARTABGARH, MANAGER, COURT 
OF WARDS— Defendant—Appellant 


versus 

- SHEO NATH and others—Plaintiffs— 

Respondents. 

Hindu Law—Joint family — Partition—Separation 
tf one member—Presumption of separation of other 
members inter se— No presumption of separation of 
other members from their sons. 

When it is established tliat in a joint Hindu 
fewnily consisting of tliree brothers, one has separated 
from the other two, there is a presumption that the 
remaining two brothers have separated inter se but 
there is no presumption that such a brother has 
separated from his own sons. On the other hand, 
the presumption is to the effect that such a brother 
with his descendants will form the members of a 

i ’oint Hindu family governed by the Mitakshara 
jaw. [p. 690, col. 1.] 

First appeals against the judgment and 
decree of the Subordinate Judge, Partab- 
V garh, dated the 15th January, 1925. 

Mr. G. H. Thomas, Government Advocate, 
for the Appellant. 

Mr. Ali Zaheer, for the Respondents. 
JUDGMENT. —In order to appreciate 
the points in dispute in Appeals Nos. 42 
and 43 of 1926, which this Court is decid¬ 
ing in one judgment it is necessary to 
Btate certain facts. The village of Donai 
is a part of the estate of Orraiya Deh. For 
Bome years previous to 1884 the Taluqdar 

Oi Orraijra Deh had permitted this village 

44 


to be held by Ram xVdhin, Raghubar and 
Ram lalial Dubey, the sons of Nankho 
Dubey, upon favourable terms; and on the 
14th April, 1884, Dewan RudraPartab Singh, 
^eir taluqdar, granted a perpetual lease 
Ex. 1 (Appeal No. 42) to these three bro¬ 
thers Ram Adiiin, Raghubur and Ram 
Tahal, by which they became entitled to 
hold the village Donai for ever upon the 
payment of javui of Rs. 921 a year. This 
perpetual lease made them under pro¬ 
prietors of the village. At that time, the 
three brothers were admittedly joint. On 
the 23rd April, 1918, Raghunath, the son 
of Ram Adhin deceased, with Musammat 
Ajani, the widow of Hardat, a deceased 
son of Ram Adhin, and Ori the 

widow of Jagdat another deceased son of 
Ram Adhin, Rameshardat, the son of Raghu¬ 
bar deceased, and Ganga Prasad, the son 
of Ram Tahal deceased, executed a deed of 
mortgage Ex, 1 (Appeal No. 43) in favour 
of Phul Chand for Rs. 2,4UU. The amount 
was repayable on the 22nd April, 1919. 
By this deed of mortgage the whole of the 
Ifi-annas ez-proprietary right in the village 
of Donai possessed by the holders of the 
perpetual lease was hypothecated. There 
were also hypothecated certain shops. It 
is established upon the evidence that the 
Rs. 2,400, in question were borrowed from 
Phul Chand, in order to satisfy a decree 
which had been passed against Raghu- 
natb, Musammat Ajani, and Musammat Ori 
in favour of Sukhdeo Singh. The mort¬ 
gage itself states that the money was taken 
for this purpose. Not only had the decree 
been obtained but the share of Raghunath 
had actually been sold in execution of that 
decree, and the Rs. 2,400 were borrowed to 
obtain that share back. It is established 
that Rameshardat and Ganga Prasad ob¬ 
tained no advantage whatever out of the 
Rs. 2,400, although they joined in the 
execution of the mortgage. Phul Chand 
subsequently transferred his rights under 
this mortgage-deed to Raja Amarpal Singh, 
the taluqdar of Dalibpur, and on the 27th 
April, 1925, Raja Amarpal Singh instituted 
a suit upon this mortgage against the sons 
of Raghunath (who was then deceased) 
Rameshardat, Ganga Prasad and Musammat 
Ori. Rameshardat and Ganga Prasad con¬ 
tested their liability under this deed. On the 
7th July, 1925, Bishunath Dubey snd Sheo 

Nath Dubey the sons of Rameshardat, and 
Deo Narain Dubey, Suraj Narain Dubey 

Ram Narain Dubey and Jai Narain Dubey’ 
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the sons of Ganga Prasad Dubey, instituted 
another suit against the Deputy Conimis- 
^iot;er of Partabgarh (who had then as¬ 
sumed the management of the estate of 
Raja Amarfal Singh under the Court of 
Wards) and others for a declaration that 
their interests were in no way alfected by 
the mortgage-deed in question. They had 
previously applied to be joined as parties 
to the previous suit but their application 
had been refused. 

The learned Subordinate Judge has while 
decreeing the suit upon the mortgage-deed 
in favour of Raja Amarpal Singh against 
the estate of Raghunath and his sons 
alone, dismissed it as against Rameshardat 
and Ganga Prasad, and has decreed the 
suit of the sons of Rameshardat and the 
sons of Ganga Prasad to the elTect that 
their property is in no way affected by the 
mortgage. It is against thisdecisicn that 
the present appeals are filed. 

1 he first point for decision is whether 
])rior to the date of the execution of the 
deed of mortgage of 23rd April, 1918. tbeie 
had been a separation between the branches 
nf Ram^ Adhin, Raghuhar and Ram Tahal. 
There is evidence upon the record, which 
the learned Subordinate Judge believed 
and which we believe, to the effect that 
there had been such a separation. But 
apart from that the appellant himself 
admitted the separation in effect, for he 
had admitted in several places that Jrd of 
the under-proprietary rights in Donai and 
the remaining family property belonged 
to Raghunath, -Jrd to Rameshardat, and J-rd 
to Ganga Prasad. New, had Raghunath, 
Rameshardat and Ganga Prasad been mem¬ 
bers of a joint Hindu family, not only 
could there have been no separation of 
interest in this manner between them, but, 
even in the event of a partition, they 
could not have obtained a ^-rd share each, 
for there were also sons and other descend¬ 
ants to be considered, and according to 
the pedigree before us there would have 
been more than 12 members of a joint 
Hindu family, had such a joint Hindu 
family existed. The first point which we 
decide in agreement with the learned 
Subordinate Judge is that sometime be¬ 
tween 1854 and 1918 the Ram Adhin, 
Raghuhar and Ram Tahal branches sepa¬ 
rated. But although those branches sepa¬ 
rated. it docs not follow that the members 
of each branch also separated. The pre¬ 
sumption is to the contrary. The law on 


the subject presents no difficulty now, for, 
it has been stated authoritatively in the 
decision of their Lordships of the Judicial 
Committee in Hari Bakhsh v. Babu Lai (1). 
Ahhougb, when it is established, that one 
brother has separated from two other bro¬ 
thers (the three forming members of a 
joint Plindu family governed by the Mitak- 
shara Law) there is a presumption that the 
two remaining brothers have separated 
inter se, there is no presumption that such 
a brother had separated from Jiis own 
sons. In fact the presumption is the other 
w’ay to the effect that such a brother with 
his descendants will form the members of 
a joint Hindu family governed by the 
Mitaksbara Law. From this conclusion the 
conclusion follows that, at the time that 
the deed of mortgage was executed, Rame¬ 
shardat and his sons Sheonath and Bishu- 
nalh formed the members of a joint Hindu 
family, Uiat Raghunath and his descend¬ 
ants formed the members of another joint 
Hindu family and that Ganga Prasad and bis 
sons Deo Narain, Suraj Narain, Ram Narain 
and Jai Narain formed the members of a 
third joint Hindu family. The case then 
stands as follows. When Rameshardat and 
Ganga Prasad purported to execute the 
mortgage-deed in question they had no 
authority to alienate the ancestral property 
of the joint Hindu families, to which they 
belonged, in absence of necessity or in 
absence of antecedent debt. On the facts 
there was no question of necessity or antece¬ 
dent debts. Rameshardat and Ganga Prasad 
did not even obtain any benefitfor them¬ 
selves by the execution of this deed 
and they were not authorised to alienate, 
provided the property was ancestral pro¬ 
perty. It appears to us that in the Courts 
below the real contest was as to whether 
the properly was or was not ancestral pro¬ 
perty. There can, however, be no contest 
on that point for, as the learned trial Judge 
rightly decided, the deed of perpetual lease 
itself leaves no doubt as to the fact that 
the under-proprietary rights in Donai were 
ancestral property ; and the evidence is 
to the same effect. The shops must be 
considered to fall in the same category. 
The learned Counsel for the appellant has 

(1) 83 Ind. Cas. 418: 51 I. A. 163; 22 A. L. J. 254; 

34 M. L. T. 70- A. 1. R. 1924 P. C. 126: 5 Lah. 92; 

28 C. Mb N. 953: 20 L. Mb 40G; 0924) M. Mb N. 650; 

26 Bom L.R. 1108; 47M. L.J. 938; 51 C. 163: 1 Lah. 

Cas. 437; L. R. 5 A. (P. C.) 113; 10 0. & A. L. R. 1471} 

1 0. W, N. 536 (P. 0.}. 
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urged, however, that at any rate his client 
should be given a simple money decree 
as against Kimeshardat and Ganga Prasad 
as sureties. Such a relief, however, would 
be clearly time-barred for the cause of 
action under the deed arose on the 22nd 
April, 1919, and the suit was instituted more 
than six years afterwards on the 27lh April, 
1925. The appeals, therefore, fail and'are 
dismissed with costs. 

G. H. Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Civil REV 1 SI 0 ^^ No. Ill or 1922. 
December 10. 1 h26. 

Present: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

Syed BAQ.\R HUSSAIN and others— 

Applicants 

TIRPATI GOVIND NATH TEWARI 

—Opposite Party. 

Civil Procedure Code (Act V of 190S), 0. JX, rr. 
2, 4. 0. XVII, r. 3—Failure to pai/ char.jcs for 
service of summons on dzfendant—Dismissal in de¬ 
fault —Restoration. legality of. 

A suit was dismissed on account of the plaintifi’s 
failure to pay the charges for service of summons on 
some of the defendants as ordered by the Court. Sub¬ 
sequently, the plaintiff offered to pay the amount 
and the suit was restored: 

Held, that the order of dismissal was one passed 
under 0. IX, r. 2 of the Civil Procedure Code and 
notone under 0. XVII, r. 3 and that, therefore, the 
Court had jurisdiction to restore the suit under 0. 
IX. r. 4. 

RamSarup v. Gaya Prasad ^l), distinguished. 

Civil revision from an order of the 
Additional Subordinate Judge, Basti, dated 
the 25th of August, 1922. 

Dr. M.L, Agarwala and Mr. Sankar Saran, 
for the Applicants. 

Dr. S. N. Sen and Mr. B. E. O’Co^ior, for 
the Opposite Party. 

JUDGMENT.— The plaintiff’s suit for 
redemption was first dismissed according 
to the lower Appellate Court for default 
because he failed to pay a certain amount 
demanded from him by way of damages 
for his failure to get certain summonses 
served on some of the 117 defendants to 
the suit. Subsequently the plaintiff offered 
to pay the amount of damages and the 
suit was restored. It is clear that the Court 
believed all along that it was acting under 
0. IX, r. 2, as it had some justification in 
doing 90 , because the default made by the 


service on some of the defendants. When 
an order was made on 8th August, the 
threat held out to the plaintiff was that 
the suit would be dismissed in del'anlt 
{adam pairawi). Subsequeutly two hoias 
later when the sum was not deposited, the 
Court specifically mentioned that the suit 
was dismissed in default. In revision it is 
argued that the Court acted under O. XVII, 
r 3, and that, therefore, the proper remedy 
of the plaintiff was an appeal and not an 
application for re admission under O. IX, 
r. 4, of the Code of Civil Procedure. 

After going through the order sheet we 
are satisfied that the Court did act under 
0. IX, r. 2. Under the circumstances, it 
had jurisdiction in re-admitting the suit to 
its original number, under r. 4. Our atten¬ 
tion was drawn to a ruling of this Court 
[/iJam Sarup v. Gaya Prasad (1)]. In that 
case, however, the Court definitely stated 
that there was no reason for re-hearing 
and still accepted the application for re¬ 
hearing. This Court, therefore, held that 
the lowex Court had no jurisdiction in the 
matter. In the present case there is no 
such statement in the order of the lower 
Court. It appears from the action taken 
by the lower Court that in its opinion 
there was a reason for re-hearing. 

We dismiss this application with costs. 

A. N. A. Application dismissed. 

(1) 90 Ind. Caa. 180; 24 A. L. J. 56 at p. 62; A. I, 
R. 1925 All. 610; L. R. 6 A. GOI Giv.; 48 A. 175. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 211-B op 1925. 

November 18, 1920, 
Present:~~Mr. Hallifax, A. J. C , and 
Mr. Prideaux, A. J. C. 
NAGAPPA— Applicant 

vcvstis 

BALKI5AN DAS— Nov-Applioant. 

Civil Procedure Code (Act V of 1908), s. 1^7, 0. XKI 

r. 71—Execution sale—Default of bidder—Re-sale — 
Order against defaulting bidder to pay excess to decree* 
holder, whether appealable—'Decree'. 

An order passed under 0. XXI, r. 71 of tlie Code 
of Civil Procedure that a defaulting bidder at a sale 
in execution shall pay to the decree-hffder the excess 
of his bid over the highest bid at re-sale fulls within 

s. 47 of the Code and is appealable, fp. 692 cols 1 & 21 

Parhat v. Bindraj (1). overruled. ■■ 

Deoki Nandan Rai v. Tapesri Lai (2), dissented 
from. - ^ 


NAGAPPA V. BaLKISAN DA?. 

plaintiff was iiis failure to pay charg<-s for 
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Kali Deh v. Guru Prasad Sukul 

Amir iJak.'^h v, Wnlcatachala Mudali il' 

■and Sila I^am v. ,!anki Pam i5'. followed. 

("ivil revision against an order of the 
Special Additional District Judge, Akola, 
dated the 22ad of September, 1925. 

Messrs. D. T. Mangalmoorti and V. R. 
Dhoke, for the Applicant. 

Mr. .1/. B Kigogi, for the Non-Applicant. 

JUDGMENT. —The question referred 
to the Bench in this case is whether an 
appeal does or dees not lie against an 
order, passed under r. 71 of O. XXI of the 
Civil i^rocedure Code, that a defaulting 
bidder at a sale in execution shall pay to 
the decree-holder the excess of his bid 
over the highest bid at the re-sale. The 
answer is undoubtedly that an appeal dees 
lie ; the reference was made necessary only 
by ihe f tlicial publication of the judgment 
in Barbat v. Bmdraj (1). In that case 
Drake-Brockmsn, J. C , held that a person 
against wliom such an order had been 
passed could file a regular cuit to set aside 
the order and to recover the money realized 
from him; if he can bring a separate suit 
for the purpose he cannot, of course, appeal 
against the order. 

An order under r. 71 of 0. XXT, is not 
one of those mentioned in 0. XLIII as 
appealable. But its very nature, as com¬ 
pared with the orders there mentioned, 
makes it highly improbable that it would 
not have been included among them, unless 
it were appealable otherwise. And it cer¬ 
tainly is appealable otherwise, first because 
it completely satisfies the definition of a 
decree given in s. 2 of the Civil Procedure 
Code, and also because there can be no 
doubt about its being a determination of a 
question within s. 47 of the Code. 

It has apparently never been suggested 
that the question decided by such an order 
does not relate to the execution of the dec¬ 
ree. What is held in the judgment already 
cited and in Deoki Nandan Rai v. Tapesri 
Lai (2), decided by the Allahabad High 
Court in 1892, is that the defaulting bidder 
is not a representative of the judgment- 
debtor in the suit. It is hard to see how 
he can be said not to be representative in- 
interest of the judgment-debtor when the 
liability of the judgment-debtor, to the 
extent of the amount he is ordered to pay, 
has been transferred to him and the decree 

(1) 12 Ind. Cas. 3(50; 7 N. L, E. 131. 

U A-201; A. W. N. (1892) 74; 7 Ind. Dec. (n a.) 
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is executed against him ; he is not only the 
representative of the judgment debtor, but 
himself the judgment-debtor. 

That is the view taken by all the High 
Courts in India, including that of Allah¬ 
abad, where the decision in Deoki Nandan 
Rai V. Tapesri Lai {2\ has been overruled 
several times. The matter was specificially 
considered in the Calcutta case of Kali 
Kishore Deb Sarkai' v. Guru Prosad Svkul 

(3), and the Madras case of Amir Baksh 
Sahib V. Venkatachjla Mudali (4), and by 
a Full Bench of the Allahabad High Court 
in Sita Ram Janki Ram (5), and in Ganga 
Das Dahyabhai V. Bai Suraj (6), the Bom¬ 
bay High Court heard and allowed a second 
appeal on the point without any question. 

The answer to be returned to the Court 
that made the reference is that an order 
passed under r. 71 of 0. XXI of the Civil 
Procedure Code is a decree, and also an 
order passed under s. 47 of the Code, so that 
an appeal against it does lie. 

A. N. A. Order accordingly. 

(3) 25 C. 99; 2 C. W. N. 408; 13 Ind. Dec. (s. s.) 
68 . 

(4) IS M. 439; 5 M. L. J. 203; 6 lad. Dec. (n. s.) 
656. 

(5) 65 Ind. Cas. 813; 44 A. 266; 20 A. L. J. 105; A. 

I. E. 1922 All. 200. 

(6) 14 Ind. Cas. 777; 36 B. 329; 14 Bom. L. E. 
250. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Execdtion Second Appeal No. 1575 of 1924. 

November 10, 1926. 

Present:—Sir Cecil Henry Walsh, Kt., 
Acting Chief Justice, Mr. Justice Lindsay, 
Mr. Justice Sulaiman, Mr. Justice 
Mukerji and Mr. Justice Banerji. 
CHHAiTAR SINGH and anothbk— 

DECREE-HoLDfinS—APPELLANTS 

vei'sus 

KAMAL SINGH and others—Judgmbat- 

Debtors—Respondents. 

lAmitation Act {IX of 190S), s. 15, Sch. I, Arts. 
181, 1S2—Execution proceedings -'Striking o'ff' ap- 
plication, legal effect of—Obstruction to proceedings — 
Af plication to revive — Limitation—Cause of action — 
Doctrine of revival, whether swept away by amend¬ 
ment to s. 15. 

An order “striking off” an execution application 
from the pending file and consigning it to the record 
room, passed without notice to the parties, is not one 
sanctioned by law and does not finally dispose of the 
application, [p. 696, col. 2; p. 698, col. 1.] 

Where execution of a decree’' has been suapendea 
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through no aot or default of thf* decree-holder, the 
latter has a risht to ask the Court to revive and 
carry through the CTecution proceedings which have 
been suspended. This doctrine of revival has not 
heen swept away by the amendment to s, Ifi of the 
Limitation Act. [p. 697, col. 1; p. 60Ji. col M 

An application for revival is one for which no 
period of limitation is expresslv provided for and, 
therefore, falls within Art. ISl of Sch T of the Limi¬ 
tation Act requiring to be made within three years 
of the date on which the right to make it accrued, 
[p 607, cols. 1 & 2.] 

The right to make an application for revival of 
execution proceedings accrues upon the date on 
which the obstacle to its progress is withdrawn, 
[p. 697. col. 2.1 

Per Sulaiman, J .—The principle allowing a right 
of revival of a previous application is different and 
distinct from that permitting exclusion of time. 
The question of exclusion of time can onlv arise when 
a fresh application for execution is made, whereas 
it is only a previous application which has not heen 
properly and finally disposed of which can be revived. 
An application for revival is not a fresh application 
for execution. The principle is based on equity and 
justice, and the decree-holder is merely to reauest 
the^ Court to take up and continue the proceedings 
which have not finally terminated hut which have 
remained in abeyance for some reason or other beyond 
his control, fp 698. col'l.] 

Per il/uterj?.—Whether an application is one for 
revival or not depends upon the substance of the 
application and not on its form. fP- 700. col. 2.1 

Per WaUk. An. C. J .—An order made by a .Tudgc 
upon an application which is still pending, that it 
be “struck off’’, or "sent to the record room”, made 
either without notice to the decree-holder, or without 
giving him an opportunity of being heard is a minis¬ 
terial order, and cannot he regarded, speaking gener¬ 
ally as a judicial disposal of the application on the 
merits, though special circumstances may appear 
which make it so. Whether an application is in 
substance a fresh one, or an attempt to revive a 
former one. is. as a general rule, a question of fact 
to he decided with reference to all the circumstances 
of the case, [ibid 1 

A final decree for sale was passed on 7th .Tune, 
1913 The decree-holders applied for execution on 
4th .January, 1916, and on 23rd March, 1916, the exe¬ 
cution proceedings were forwarded to the Collector 
for execution as the property sought to he sold was 
ancestral. On 13th November. 1916. while proceed¬ 
ings were pending before the Collector a suit was 
brought to obtain a declaration that the property was 
not liable to be sold and this suit was finallv' decided 
on 6th July, 1920, in favour of the decree-holders? The 
Collector took up the case on 17th August, 1920. and 
returned the papers to the Civil Court for want of 
prosecution. The Civil Court received the records 
on Slst August, 1020, and 'struck off’the application 
from the pending list of execution applications without 
notice to the parties. On 10th .Tanuary, 1923, the 
decree-holders again applied for execution: 

Held, 11) that the application was one to revive the 
application of 4th January, 1916, which had not been 
properly disposed of and was not time-barred; fp. 
696. col. 1.1 

(2) that the application was one for which no 
period of limitation was prescribed for by the Limi¬ 
tation Act and. therefore, fell within Art. iSl of Sch. I 
of the Act; [ibid.] 

t3) that the right to make the application accrued 


on 0th July, 1020. when the litigation suspending tlie 
sale was finally decided, and that the npplir'ntion In 
question. l)cing witliin tliree years of th.al date, was 
not barred by limitation, libid.] 

Execution second appeal fiom a decreo 
of the District Judge, Aligarh, dated the 
16th April, l'J24. 

REFERRING ORDER. 

Mukerjl and Banerji, JJ,~This 

appeal was decided ex parte by a Bench of 
this Court on 8th March, 1^26. The re¬ 
spondents subsequently appeared and were 
successful in obtaining an order for re hear¬ 
ing. That is how the case is before us. 

The appeal arises out of execution pro¬ 
ceedings and under the following circum¬ 
stances:— 

A final decree for sale was made on 7th 
June, 1913. An application for execution 
of the decree was made on 4th January, 
1916. The property being ancestral, papers 
were sent to the Collector for execution, on 
the 23rd March, 1916. While the execution 
was still pending before the Collector, 
certain persons with whose identity we are 
not concerned, instituted a certain suit 
No. 243 of 1916 on 13th November, 1916, to 
obtain a declaration that the property mort¬ 
gaged was not liable to be sold in execution 
of the decree obtained by the decree-holders, 
the appellants before us. On the same 
date, an injunction was issued to the decree- 
holders restraining them from proceeding 
with the sale. The suit had various results. 
The first Court dismissed the suit on 30th 
March, 1H17. An appeal wee filed by the 
then plaintiffs, and the Appellate Court 
again issued an injunction restraining the 
decree-holders from proceeding with the 
sale. The appeal w’as allowed on 20th 
August, 1917. A second appeal was filed 
and this Court set aside the decree of the 
lower Appellate Court and restored that of 
the first Court. This was on 6th July, 
1920. The result was that the bar to the exe¬ 
cution of thedecreewasremovedontth July, 

1 20. It appears that the papers for the 
execution of the decree were still with the 
Collector. On 17th August, 1920, he re¬ 
corded an order to the effect that in spite of 
notice to the decree holder’s son no pro¬ 
ceedings had been taken by the decree- 
holder and, therefore, the papers should be 
returned to the Civil Court. On the papers 
being received in the Civil Court, the first 
and last order that was passed, was passed 
on the Slst August, 1920. The learned 
Subordinate Judge stated that as there was 
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Thereupon, on the 10th January, 1923, 
the present application for execution was 
made. This application prayed that the 
decretal amount might be realized by the 
sale of the property mortgaged. It sought 
to realize not onh' the amount which was 
due when the application of 4th January, 
1916, was made, but also an additional sum 
which had accrued to the decree-holders on 
account of interest. An exception was taken 
to this application by the judgment-debtors 
on the ground that it was barred by time. 
The objection found favour with both the 
Courts below, and the application was dis¬ 
missed. The decree-holders are, therefore, 
before this Court, and it is contended on 
their behalf that the application is within 
time. 

The argument of Mr. P. L. Banerji, ap¬ 
pearing for the decree-holders, is that on 
6ih July, 1921), the bar to the execution of 
his application W'as removed; and he had, 
therefore, three years’ time, under Art. 181, 
Sch. I, of the Limitation Act, within which 
to apply for the execution of his decree. 
He argued that his present application was, 
in substance, an application to revive the 
previous application of 1916 and, therefore, 
under the authority of several cases decided 
by this and other Courts, his application 
was within time. 

P’or the respondents, Dr. Agarwala has 
argued three points. His first point is that 
the application of 4th January, 1916, was 
never struck off on account of the issue of 
an injunction, that it was still pending on 
6th July, 1920, and that, therefore, there 
was nothing to revive. In other words, his 
argument is this that the application being 
alive there was no necessity to revive it by 
a fresh application. This argument does 
not appeal to us. The reason is this: 
The Collector and the Civil Court both 
thought that it was the duty of the dec¬ 
ree-holders to make a fresh application, 
asking the officers to proceed with the 
execution that was before them. If an 
application was necessary, that applica¬ 
tion would be treated as an application 
for revival. If any Article of limitation 
applied to any such application, it would 
be Art. 181. 

The second argument of Dr. Agarwala is 
this. The application of 10th Januar}', 
1923, is not in substance an application to 
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revive the application of 1916, inasmuch 
as the prayer is for the realization of a much 
larger amount than was contained in the 
application of 1916. We are not disposed 
to entertain seriously this argument. Both 
the applications were for the sale of the 
property mortgaged and for the realization 
of the amount due. In substance, the two 
applications were of one and the same 
nature; and it cannot be said that, because 
some period elapsed on account of litigation 
of a third party, the decree-holders were 
not entitled to any further interest on their 
decree. If they were entitled to further 
interest, they were entitled to ask for the 
same. 

The third argument of Dr. Agarwala is 
more formidable and it appears that it has 
not been considered by any reported case 
so far brought to our notice. He argued 
that the fiction of ‘revival of a previous 
application’ had been resorted to by the 
Courts, simply because there was no par- 
fic_jdar provision in the Limitation Act of 
1877, by w’hich a case like the present one 
could be met. He pointed out that s. 15 
of the Limitation Act of 1877, which direct¬ 
ed that a period during which an injunc¬ 
tion was operative should be deducted, 
related to suits alone, and did not relate to 
execution of the decrees. The new Act of 
1908, sub s. (1), s. 15, relates to both the 
suits and the execution of the decrees. He 
argues, therefore, that if the Legislature 
definitely provided a rule for acase like the 
present one, it was not open to Courts to 
resort to a fiction in order to give relief. 
According to Dr. Agarwala’s argument, the 
period of limitation would begin to run, in 
this case, from 4th January, 1916, the date 
of the previous application; and to the 
usual period of 3 years, there should be 
added a period of 3 years, 9 months and 
5 days, during which the injunctions were 
in force. This would mean that the decree- 
holders were entitled to make an applica¬ 
tion for execution up to, and inclusive of, 

8th November, 1922. Dr. Agarwala further 
argued that after all the so called applica¬ 
tion for revival is an application for execu¬ 
tion of the decree. Article 181 can apply, 
only if there is no provision whatsoever, for 
an application to execute a decree in Sch. I 
of the Limitation Act. 

We are of opinion that Dr. Agarwala’s last 
contention is worthy of much consideration, 
and it ought to succeed. But so far this 
argument has not been put forward in any 


[ 10010 . 1927 " ohhattar singh v. kamal singh, 695 

of the reported eases. The Courts below litigation just referred to, the execution 
computed limitation in the same way in proceedings in the Collector's Cv ur v;ere 
which Dr. Agarwala would ask us to com- stayed, and that the bar to the progress of 
pute it. On the other hand, when the case those proceedings was event ualljMviihdrawn 
came before two learned Judges of this by the judgment of this Court dated the 
Court and an ex parte decree was made, no 6th July, 1920. 

attention was paid to the provisions of 3. 15, It is important to consider now what 
cl. (I), of the Limitation Act. This was happened after the date just mentioned, 
possibly because the attention of the learn- The Collector took up the case on the 17th 
ed Judges was not drawn to the provisions August, 1920, and recorded an order in 
of that section, as no body appeared for the which it was recited that in spite of notice 
respondents. The fact remains that there given to the son of one of the decree- 
are numerous cases in which, even after the holders no steps were being taken to pro¬ 
passing of the Act (IX of 1008), the old rule secute the case in his Court. Being of 
of ‘revival’ has bean applied. It is neces- opinion that there was default in prosecu- 
sary that such an important point of law tion (adam pairau^i) he directed that the 
should be settled once for all. In view of papers should be returned to the Court of 
the foregoing considerations, we direct that the Subordinate Judge, 
the case be laid before the Hon’ble the The record reached the office of the 
Chief Justice for the formation, if bethinks Subordinate Judge and was placed before 
fit, of a larger Bench to consider the case, him on the 31st August, 1920, whereupon 
so that an authoritative pronouncement without issuing notice to either of the 
may be made on such an important point. parties he ordered that the application for 
Messrs. P. L. Banerji and Benod Behari execution should be struck olT the list of 
Lai, for the Appellants. pending applications, that a note to this 

Dr. M. L. Agarwala, for the Respondents, effect should be recorded in the appropriate 
JUDGMENT OF THE FULL register and that an entry should further be 

BENCH. madeintheregisterof decided cases. These 

Lindsay, J, —The question referred to orders were clearly based upon the state- 
this Full Bench for decision is one of limi- ment or opinion oHhe Collector in his order 
tation, namely, whether an application made of the 17th August to the effect that the 
by the decree-holders on the 10th January, decree-holders were taking no steps to pro- 
1923, was liable to be dismissed as being secute the execution proceedings, 
beyond time. The Courts below treated it Nothing more was done by the decree- 
as time barred; in sscond appeal the decree- holders till the 10th of January, 1923, when 
holders contend thatit wasmadewUhiatime. they presented the application which forms 
The facts are fully set out in the Refer- the subject-matter of the present appeal, 
ring Order; it will be sufficient to state here In form this application is one for execu- 
such of them only as bear immediately upon tion of the decree drawn up in accordance 
the question now before us. with the rules prescribed for such applica- 

The appellants, who are the decree- tions. It refers to previous applications 
holders, obtained a final decree for sale on made for execution but, strangel}' enough 
the 7th June, 1913. They made an appli- makes no mention of the application made 
cation for execution on the 4th January, on the 4th January, 1916. 
llflt), and on the 23rd March, 1916, the exe- Attached to the application was a state- 
cution proceedings were transferred to the ment setting out the history of the suit con- 
Collector for execution as the property cerniog the property sought to be sold and 
sought to be sold was ancestral. reciting that this suit had been finally dis- 

On the i3th November, lul«, while the posed of by the High Court in second appeal 
proceedings were still pending before the on the 6th July, 1920. The narrative con- 
Oollector a suit was brought, to obtain a eluded as follows:— 

declaration that the property was not liable “The appeal was decided in favour of the 
to be sold in execution. The litigation thus decree-holders by the Hon'ble High Court, 
commenced went on till the 6lh July, 1920, The application for execution is, therefore, 
when this Court decided that the property within time.” 

was liable to be sold and dismissed the suit. It is apparent, therefore, that while the 
It is admitted before us that by reason decree-holders were styling their applica- 
of injunctions issued in the course of the tion as one foi execution they were claim-^ 
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ing that the starting point of limitation for 
It was the 6th July, 1920, the date of the 
Hierh Court’s decision. 

The Courts below treating the applica¬ 
tion as one for execution of the decree have 
applied limitation as provided in Art. 182 
of the First Sch. to the Limitation 
Act; and It is conceded that if the applica¬ 
tion is, in reality, an application for exe¬ 
cution the Courts below were right. 

For the decree-holders, however, it is 
argued that the application, though in form 
an application for execution, is in substance 
one of a different character, namely, an ap¬ 
plication to revive or continue execution 
proceedings which had been stayed by in¬ 
junction. It is contended that the proceed¬ 
ings in execution which began with the 
application of the 4th January, 1916, were 
never brought to an end bv a judicial’order 
which had the effect of disposing finally of 
the application so as to make it follow that 
the decree-holders could notthereafter move 
for execution except by presenting a new 
and independent application. 

It is said that the law dees not contem¬ 
plate the simultaneous prosecution of two 
identical applications for execution; accord¬ 
ingly if, for the reason given above, the 
earlier application of the 4th January, 1916, 
was still pending the later application of 
the 10th January, 1923, cannot be treated 
as an independent application for execution 
to which the rule of limitation contained 
in Art. 182 applies. 

On these grounds then, it is urged that 

the application of the 10th January, 1923 
must be governed by Art. 181 inasmuch as 
it is an application for which no period of 
limitation is provided elsewhere in the 
First Sch. or by; s. ^18 of the Code of 
Civil Procedure and as the right to make 
the application accrued only on the bth of 
July, 1920, when the decree of this Court 
removed the obstacle to the execution pro¬ 
ceedings, the present application, made 

within three years of that date, is within 

time. 

That was the view taken by the Bench 
which allowed this appeal ex parU on the 
8th March, 1926. 

As opposed to this we have the argument 
that the application of the 10th January 
1923, was as it purported to be an applici 
tion for execution—a distinct and inde 
jendent application to which the pr,-> 
visions of Art. 182 necessarily apply X)f 
Agarwala in support of this contention 
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has to rely upon the order of the Subordi¬ 
nate Judge dated the 31st August, 19:^0, in 
order to show that the proceedings in exe¬ 
cution had been definitely brought to a 
close so that there could be no occasion for 
their revival. 

In our opinion the order of the Subordi¬ 
nate Judge did not produce this effect. 

Inthefirstplace it was an improper order— 
one passed behind the backs of the parties. 

It is clear that no notice was given to either 
party. 

And in the second place the order in its 
terms was not one justified by any law of 
procedure. It has been repeatedly observ¬ 
ed in judgments of this Court that an 
order ‘striking off” a pending application 
^r execution is not recognized by the law. 
This view was again expressed in a recent 

judgment of a Bench of this Court where 

it was said that an order directing an exe¬ 
cution application to be “struck off” was not 
an order sanctioned by any rule [Satyarain 
Lai V. Ganga Jal (l).l 

If this be so it follows that the order of 
the Subordinate Judge of the 3lst August, 
1920, was intended in law for the purpose 
of^ concluding the execution proceedings 
initiated by the application of the 4th 
January, 1910. The only result it could 

have was that of leaving the proceedings 
still pending. 

In this view the application of the 10th 
January, 1923, was one made during the 
pendency of execution proceedings and is 
not to be treated, therefore, as a fresh appli¬ 
cation for execution. It is, in substance, 
merely an application asking the Court to 
continue the earlier proceedings. As such 
it is outside the purview of Art. 18 a 

Dr. Agarwala has argued earnestly that 
applications for revival of previous exe¬ 
cution proceedings though they have fora 

long time been countenanced by the Court 
are, as a matter of law, no longer com¬ 
petent. regard being had to an amendment 
of the law introduced in s. 15 of the Limita¬ 
tion Act {Act IX of 1908). This section lays 
down a rule for the computation of the 
period of limitation according to which 
the time of the continuance of any in¬ 
junction or order staying the institution 
of a suit or the execution of a decree is 
to be excluded in determining whether the 
suit, or an application for execution of the 
decree is brought within time. It is point- 

(1) 94 Ind. Cas. 1C05; A. I. R. 1926 AU. 409. 
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td out that under the previous Limitation 
Act{ActXV of 1877) the rule applied only to 
suits; under the new Act it has been extend¬ 
ed to application for execution of decree. 
The sesult is, it is said, that there is now a 
definite provision which in the case of 
application for execution forbids any 
extension of time beyond the limit arrived 
at by deduction of the period during which 
the injunction or order has continued. 

But 8. 15 even as it now stands refers to 
applications for execution of decree, and 
does not affect to deal with applications 
which, in substance are not applications 
for execution but merely applications to 
move a Court to continue proceedings 
which had come under suspension by 
reason of an injunction or order. 

We are unable, therefore, to hold that 
the law as amended prohibits either ex¬ 
pressly or by necessary implication the 
making of these applications for revival 
which the Courts both before and since 
the commencement of the Limitation Act 
(Act IX of 1908) have treated as competent. 
We need only refer in this connexion to the 
judgment of the Privy Council in Qamar- 
ud din Ahmad v. Jawahir Lai (2) and to 
the interpretation put upon that judgment 
in thecaseof Madho Prasad v. Draupadi 
Bibi (3). At page 336* of the latter report 
Pige:ott, J,, observes: 

“The case of Qamar~ud-din Ahmad v. 
Jawahir Lai (2) is good authority for the 
proposition that in a caseof this sort, where 
the execution of a decree has been suspend¬ 
ed through no act or default of the decree- 
holder, the latter has a right to ask the 
Court to revive and carry through the 
execution proceedings which have been 
suspended." 

'J'he only other question then is as to 
the period within which the right of the 
decree-holder to so apply must be exercised. 
As to this we think that the law is laid 
down correctly in a further passage of the 
judgment of Piggott, J , in the above case 
which reads as follows:— 

“He, (i.e., the decree holder) can, however, 
only do this by means of a proper applica¬ 
tion to that effect..The application in 

question would be one for which no period 
of limitation is expressly provided by 
the Schedule to the Limitation Act and 

(2) 27 A. 334; 32 I. A. 102; 2 A. L. J. 397; 8 Sar. 
K C. J. SIO; I C. L. J. 381; 9 C W. N. 601; 15 M. 
L. J. 258; 7 Bom. L. K 433 (P. 0) 

.13), 81 Ind. Cas. 417; 43 A. 383; 19 A. L. J. 174. 
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would, therefore, fall under Art. 181 of 
the Schedule requiring to be made within 
three years of the date on which the right 
to make it accrued." 

Obviously, the right would accrue upon 
the date on which the obstacle to the pro¬ 
gress of the execution proceedings was with¬ 
drawn. 

Applying these principles to the case 
now before us we find that the obstacle was 
removed on the Gth July, 1920, when the 
order of this Court dismissed the suit 
which led to the suspension of the exe¬ 
cution proceedings commenced by the 
application of the 4th January, 1910. 

The application of the 10th January, 
ly23, which we hold to have been, in sub¬ 
stance an application for revival was made 
within three years from the Gth July, 
1920, and so was within time under Art. 181. 

For these reasons we allow the appeal, 
reverse the orders of the Courts below 
and send the case back for disposal to the 
Execution Court. The appellants to get 
their costs here and in the lower Appel¬ 
late Court. In this Court costs to be allow¬ 
ed on the higher scale. 

Banerji, J,— I agree with Mr. Justice 
Lindsay aud have nothing to add. 

Sulaiman, J.—1 have come to the' 
same conclusion. The application out of 
which this appeal arises is certainly de¬ 
fective in form. The respondents’ conten¬ 
tion has been that having regard to its 
language and the prayer asked for, it must 
be deemed to be a fresh application for 
execution and not one for revival. This is a 
matter not only of interpretation but of in¬ 
ference from all the circumstances. As my 
learned brethren consider that this can be 
treated as in substance an application for 
revival of the proceedings in execution, I 
am not dispo.sed to difler. This interfer¬ 
ence will be strengthetied if it be held 
that the previous application has really 
not yet been finally disposed of. 

The main contention of Dr. Agarwala is 
that the doctrine of revival which was 
resorted to by the Courts under the old 
Limitation Act of 1877 is no longer ap¬ 
plicable in cases where stay orders or in¬ 
junctions have been issued. The Bench 
which heard the appeal ex parte held that 
the proceedings should be revived. But 
the Bench which has referred the case to 
the Full Bench was inclined to hold that 
the contention was worthy of much cou- ■ 
sideration and ought to succeed. The 
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learned Counsel for the respondents argues 
that this doctrine was invented by the 
Court to help the decree-holder at a time 
when the law contained no provision to 
safeguard bis interest. Section J5 of the 
Limitation Act (IX of 1908) is in terms 
made expressly applicable to cases where 
execution has been stayed by injunction. 
He, therefore, contends that the only con¬ 
cession which can be made to the decree- 
holder is to exclude the time during which 
the injunctions were in force. 

This argument ignores that the principle 
allowing a right of revival of a previous 
application is different and distinct from 
that permitting exclusion of time. The 
question of the exclusion of time can only 
arise when a fresh application for execution 
is made, whereas it is only a previous 
application which has not been properly 
and finally disposed of which can be re¬ 
vived. The application for revival is not 
a fresh application for execution. The 
principle is based on equity and justice, 
and the decree-holder is merely to request 
the Court to take up and continue the 
proceedings which have not finally termi¬ 
nated but which have remained in abey¬ 
ance for some reason or other beyond his 
control. 

It is not correct to say that the amend¬ 
ment of s. 15 was intended to sweep away 
and re-place the old doctrine of revival. 
The two principles are not co extensive or 
identical. In casfs where there has been 
no previous application for execution, but 
proceedings in execution have been stayed, 
B. 15 may be of help, whereas the doc¬ 
trine of revival would have no application. 
Similarly, there may be cases where after 
the removal of the bar a previous appli¬ 
cation has been properly and finally dis¬ 
posed of. In such cases also no question 
of revival can arise, but the decree-holder 
will be entitled to deduct the period of 
suspension in consequence of the stay order 
or injunction. On the other hand, there 
may be cases to which s. 15 cannot ap¬ 
ply and yet the doctrine of revival may 
he of utility. For instance, execution 
proceedings may be postponed by agree¬ 
ment between the parties under some 
arrangement for payment during a de¬ 
finite period after which the decree-holder 
may request the Court to revive it or pro¬ 
ceedings might have been stayed long 
after an application for execution has 
been pending for three years in which 
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case a mere exclusion of the time of sus¬ 
pension would never save a second appli¬ 
cation from limitation. That the amend¬ 
ment of the new section has not killed 
the doctrine of revival is shown by numer¬ 
ous cases decided under the new Act in 
which the old doctrine has been unhesitat¬ 
ingly applied. 

The application for revival not being a 
fresh application for execution cannot be 
governed by Art. 182. There is not, how¬ 
ever, any special Article which would ap¬ 
ply except the omnibus Art. 181. It has 
been held in several cases that this Arti¬ 
cle applies to such applications. 1 may 
refer to the case of Balwant Singh v. Budh 
Singh (4) which was a case under ^ the 
new Act and in which the same princi¬ 
ple was followed. When Art. 181 applies, 
the period of limitation is three years 
from the date when the bar to the execu¬ 
tion was removed. In the present case 
the bar was certainly not removed till 
the High Court, on the 0th of July, lySO, 

allowed the appeal and dismissed the suit. 

The decree-holder, therefore, had three 
years from this last mentioned date to go 
to the Court and request it to take up 
the pending application and continue the 
proceedings. The mere fact that he did 
not turn up within a month or two of 
this date cannot deprive him of his right 
to move the Court within three years. 
The papers were returned by the Collec¬ 
tor merely because no steps were taken by 
the decree-holder within two months. The 
Subordinate Judge, without even issuing 
any notice to the decree-holder, struck the 
case off from the pending file and consigned 
the record to the record room. That order 
cannot be deemed to be a final disposal of 
the application. The Court could not pena¬ 
lize the decree-holder for not appearing 
promptly when no notice had been issued 
to him. The Court could not cut down 
the period of three years which the decree- 
holder had under Art. 181 to take 
for revival. The order striking off the 
proceedings, therefore, is no bar to the pre 
sent application which, in my opinion, is 
within time. 

Mukerji, J.— The point for the deci- 
sion of which this case has been referr 
to a Full Bench, briefly stated is whether 
s. 15 of the Limitation Act of has 

made it incompetent to a decree-nol 

( 4 ) £6 lad. Cas. 1006; 42 A. 561; ISA. L. J. 6l2- 
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to apply for the revival of a previous ese- 
cution application made by him and whe¬ 
ther any application that he makes, for 
the continuance of execution proceedings, 
must be treated as a fresh application. 

The facts of the case will make the 
point clear and are referred to in the Order 
of Reference to which I was a party. 

Briefly they are as follows. A final 
decree for sale was made on the 7 th of 
June, 1913. After some unsuccessful appli¬ 
cation an application for execution was 
made on the 4th of January, 1916. As 
the result of this application, the decree 
was sent to the Collector for execution, as 
the property to be sold happened to be the 
ancestral property of the judgment-debtor. 
While the execution w^as still pending 
before the Collector certain people filed a 
suit, on the 13th of November, 1916 to 
obtain a declaration that the propeity 
ordered to be sold was liable to be sold in 
execution of the decree-holder's decree. On 
the same date, the Court seised of the 
suit, enjoined the decree-holder from pro¬ 
ceeding with the sale. The suit was dis¬ 
missed. An appeal was filed and the 
Appellate Court again issued an injunc¬ 
tion restraining the sale. The appeal 
succeeded with the result that the decree 
was declared to be inexecutable. On a 
second appeal, however, the decree of the 
Court of first instance was restored, the suit 
having been dismissed intoto by the High 
Court. This happened on the 6ihof July, 
1'.J20. It was, therefore, on this date that 
the obstacle to the execution of the decree 
was removed 

On the 17th of August, 1920, the Collec¬ 
tor recorded an order to the effect that 
the decree holder’s son had been intimated 
to, but the decree-holder had taken no 
steps to proceed with the execution and that, 
therefore, the papers should be sent back 
to the Civil Court. The papers were 
received in the Subordinate Judge’s Court 
on the Slat of August, 1920, and on that 
day, the learned Judge “struck off” the 
execution proceedings recording it, as the 
reason for bis action, that the decree- 
holders were not prosecuting the case. 

On the 10th of January, 1923, the decree- 
holders made the application which we 
have now to consider. 

The application, if it be treated as a fresh 
application for execution of the decree, 
would be time-barred under the provisions 
of Art. 182 of Sch. I of the Limitation 
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Act, in spite of excluding the period of 
three years and odd during which the in¬ 
junctions were in force against the decree- 
holders. But if the application of the 10th 
of January, 1923, could be regarded as an 
application made for reviving the applica¬ 
tion that was made on the 4th of January, 
1916, and if three years’ time be computed 
from the 6th of July, 1920, the date of the 
disposal of the second appeal by the High 
Court, the application would be in time. 
The argument on behalf of the judginent- 
debtors-respondents is that after the enact¬ 
ment of B. 15 of the Limitation Act of 1908, 
the application of the 10th of January, 
1923, cannot be regarded as anything but a 
fresh application for execution. We have to 
see whether this argument is sound. 

It may be at once pointed out that under 
the Limitation Act of 1877, s. 15, as it then 
stood, did not cover the case of an execution 
application, the proceedings under which 
had been stayed by injunctions issued by 
Courts. It is argued on this ground that 
whenever an application is made by the 
decree-holder asking the Court to proceed 
with the execution of his decree, that appli¬ 
cation must be treated as an application for 
execution and limitation must be computed 
having regard to the provisions of Art. 182 
and s. 15 of the Limitation Act. 

This argument has, on the face of it, the 
merit of some plausibility but it is not 
really correct. There is an essential differ¬ 
ence between an application for execution 
of a decree and an application to a Court 
asking it simply to revive a previous appli¬ 
cation made for the execution of the decree. 
It is really a question of fact, a question of 
the intention of the decree-holder as to 
what he wants. It is not a question of 
pure law. If, in the case before us, on the 
3l3t of August, 1920, before the order was 
recorded by the Subordinate Judge, the 
decree-holders had gone to him and asked 
him, by an application, not drawn up in the 
usual 10 column form for execution, to 
send back the case to the Collector for 
execution, it could hardly have been said 
that they were applying for an execution 
of the decree, within the meaning of Art. 182 
of the Limitation Act. In that case, the 
application would have been simply to the 
effect that the bar to the execution had 
been removed, that the Collector had 
wrongly returned the papers to the Civil 
Court and that the Civil Court should re¬ 
transfer the case to the Collector and ask 
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him to proceed with the execution. Thus, 
it seems clear to me, that there is a ditfer- 
ence between a fresh or independent appli¬ 
cation for execution and an application (to 
the Court executing the decree) which does 
not amount to an “ application for execu¬ 
tion.” It is to an application of the former 
class that s, 15 of the Limitation Act would 
apply and not to an application of the latter 
class. 

To make the point clearer, I will give an 
illustration. Suppose the decree passed and 
sought to be executed is a simple money- 
decree. The decree-holder seeks the execu¬ 
tion of the decree by the arrest of the 
judgment-debtor. The judgment-debtor 
institutes a suit to obtain a declaration that 
the decree was obtained by fraud and he 
obtains an injunction staying the execution 
of the decree. If after the dismissal of the 
suit, the decree-holder does not ask the 
Executing Court to proceed with his appli¬ 
cation for the arrest of the judgment-debtor, 
but makes an application to it to attach the 
property of the judgment-debtor and to 
execute the decree in that way, this applica¬ 
tion would be afresh application and would 
be governed by Art. lS2 read with s. 15 of 
the Limitation Act. If, on the other hand, 
the decree-holder should apply to the Court 
executing the decree to proceed with the 
arrest of the judgment-debtor he would be 
simply asking for a revival of the proceed¬ 
ings which were still pending and his appli¬ 
cation would not be governed by the rule 
contained in s. 15 of the Limitation Act. 

Such being my view of the law, let us 
consider the present case. As already stat¬ 
ed, on the 31st of August, 1920, the learned 
Subordinate Judge “struck off" the execu¬ 
tion application without giving the decree- 
holder an opportunity to make an applica¬ 
tion before him to proceed with the execu¬ 
tion and without intimating to the decree- 
holder that the Court was prepared to pro¬ 
ceed with the execution. The order strik¬ 
ing off the execution amounts simply to an 
order sending the papers to the record 
room. The order did not amount to an 
adjudication of the case. In the circum¬ 
stances, the previous execution application 
of the 4th of January, 1916, was still pend¬ 
ing and had not been substantially or judi¬ 
cially disposed of. The decree holders, in 
making their application of the lUth of 
January, 1923, referred to the fact that the 
High Court had disposed of the second 
appeal on the 6th of July, 1920, and relying 


on t lit dite, stated that their application 
w_i3 within time. It is true that the appli- 
catiou was made in the form of an ordinary 
application for execution with the several 
columns shown as usual. But it has been 
repeatedly said that we have to look to the 
substance of the application and not to the 
form of it. If it were otherwise it would 
entirely depend on the skill of the drafts¬ 
man whether a certain Article of the Limi¬ 
tation Act should apply or any other. This 
cannot be permitted. We have already 
shown in our Referring Order that the 
plaiutiffs* application should be treated as 
an application asking the Court to proceed 
with the previous application. To that 
opinion I still adhere. 

In this view of the case the appeal ought 
to succeed and I would, therefore, set aside 
the decrees of the Courts below and re¬ 
mand the execution case to the <^ourt of 
first instance and direct it to proceed with 
the execution in accordance with law. 

Walsh, Actg;. C. J,—I have read the 
judgments delivered by the other members 
of the Bench, and agree with them general¬ 
ly. I desire to make only two observations. 
In my opinion, an order made by a Judge 
upon an application which is still pending, 
that it be “struck off,” or “sent to the 
record room,” made either without notice 
to the decree-holder, or without giving him 
an opportunity of being heard is a minis¬ 
terial order, and cannot be regarded, speak¬ 
ing generally, as a judicial disposal of the 

application on the merits, though special 
circumstances may appear which make it 
so. Secondly, whether an application is in 
substance a fresh one, or an attempt to 
revive a former one. is, as a general rule, 
a question of fact to be decided with re¬ 
ference to all the circumstances of the 
case. 

By the Court.—For the reasons given 
above the appeal is allowed and the orders 
of the Court below reversed, and the case 
must be sent back to the Execution Court 
for disposal according to law. The appel¬ 
lants will get their costs here and in the 
lower Court, including in this Court fees on 
the higher scale. 

A. N. A. Appeal allowed. 
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—Appellant 
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ancy Act, no provision similar to the 
provision contained in s. il7 of the Orissa 
Tenancy Act. Section 117 of the Orissa 
Tenancy Act provides that if any entry in 
a Record of Rights is altered in subsequent 
Record cf Rights, the latter entry shall be 
presumed to be correct until it is provtd 
by evidence to be incorrect, but the pre¬ 
vious entry shall be admissible as evidence 
of the facts existing at the time such enuy 
was made. It is true that there is no 


Bengal Tenancy Act (Vlll of ISSo), s. 103—Con¬ 
flicting entries in two Records of Rights — Presump¬ 
tion of correctness, whether rebutted —U?*i5sa Tenancy 
Act {II of 1013), s. 117. 

Tlio absence of a specific provision in the Bengal 
Tenancy Act corresponding to s. 117 of the Orissa 
Tenancy Act does not in any way affect the provisions 
contained in s. 103 of the Bengal Tenancy Act. [p. 
701, col. 2] 

When there are two Records of Rights prepared at 
different limes, entries in both of them will be pre¬ 
sumed to be correct entries of facts existing at the 
time the entries were made. Tliere is nothing in 
the law which would entitle a party to say that the 
entry in the subsequent record is rebutted by tlie 
entry in the previous record. [i6id. 1 

Raghunatk Misra V. Ram Behtra (1), distinguished. 

Appeal against a decision of ihe Ad¬ 
ditional Subordinate Judge, Cuttack, dated 
the 7th March, i925, confirming that of the 
Munsif, Kendrapara, dated the 19th March, 
1924. 

Messrs. J. N, Boae and Suba Rao, for the 
Appellant. 

Messrs. B. N. Das and L. Mahanti, for the 
_ Respondents. 

JUDGMENT. 

Kulwant Sahay, J.— The dispute in 
this case relates to *010 acres of land re¬ 
corded in the Revieional Survey in plot 
,No. 96-709. In the Provincial Settlement the 
- plaintiff was recorded in respect of *143 
acres of land including the land in dispute 
in plot No. 96. His case is that the entry 
in the Revieional Settlement as regards 
'010 acres of land in the name of the de¬ 
fendant in plot No. 96*709 was wrong and 
the suit was instituted for declaration of the 
plaintifi’s title and recovery of possession. 
Both the Courts below have held that the 
plaintiff had failed to prove his title and 
, possession within twelve years. 

In second appeal it has been contended 
. that the presumption of correctness attach- 
. ed to the entry in the Provincial Seltle- 
^ ment is not rebutted by the entry in the 
" Revisional Settlement inasmuch as the 


such specific provision in the Bengal Ten¬ 
ancy Act, but this provision in the Orissa 
Tenancy Act does not in any way affect 
the provisions contained in the Bengal 
Tenancy Act. Section 103-B of the Bengal 
Tenancy Act gives a statutory presumption 
of correctness to the entries in the Record 
of Rights. When there are two Records 
of Rights prepared at different times, en- 
tiies in both of them will be presumed to 
be correct entries of facts existing at the 
time the entries were made. There is 
nothing in the law which would entitle a 
parly to say that the entry in the sub¬ 
sequent record is rebutted by the entry in 
the previous record. Reliance has been 
placed upon a decision of this Court in 
Raghunatk Misra V. Ram Behera {[). It is 
not clear as to whether their Lordships 
were considering the provisions of the 
Bengal Tenancy Act or of the Orissa Tenancy 
Act. Reference has been made to s, 103-B 
of the Bengal Tenancy Act and it has been 
held that where the plaintiffs were record¬ 
ed as rafa tankidars in the Provincial 
Settlement Records and as tankidars in the 
Records of the Revisional Settlement, the 
entry in the Provincial Settlement Records 
was sufficient to rebut the presumption 
arising from the entry in the Records of 
the Revisional Settlement inasmuch as 
there was no procedure by which the status 
of the plaintiff could have been changed 
. from that of a rafa tankidar to that of a 
tankidar in the interval between the two 
Settlements. 

This decision, however, does not affect 
the question now before us. There is no 
question as regards an alternation of status 
between the lime of the entry in the 
Provincial Settlement and that in the Re¬ 
visional SetUement. The question is as 
to who was in occupation of and in pos¬ 
session of the land as tenant at the 


settlements in the present case were made time of the Provincial Settlement and 

under the provisions of the Bengal Ten- (i) 75 jna. Cas. 427; 5 P. L. T. HO- 1 Pat 1C7- A 
wey Act and there is, in the Bengal Ten- I. R. m2 Pat. 548. . ’ ’ ’ 
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at the time of the Revisional Settlement. 
I’here was no question of status involved 
in the case and, therefore, the only ques¬ 
tion is as regards possession and I. there¬ 
fore, hold that the entry in the Revisional 
Settlement Record cannot be considered 
to have been rebutted by the entry in the 
Provincial Settlement Record. 

The next point argued is that as both 
parties challenge the correctness of the 
entry in the Revisional Settlement the 
presumption of correctness is rebutted. xVs 
regards the defendant, what he alleged was 
that there were certain trees standing on 
plot No. 9G-709 which was entered in his 
name, but those trees were not shown in the 
Revisional Settlement. From this it is 
argued that the defendant does not admit 
the correctness of the entry in the Re¬ 
visional Settlement. The presumption 
raised by the entry in the Record of Rights 
is a statutory presumption and the fact 
that both parties alleged that, the entry 
was incorrect in certain respects, will not 
take away the statutory presumption 
attached to it. In Murali Dhar Adityav. 
Thakur Das Mondal (2) an observation was 
made by the learned Judges of the 
Calcutta High Court to the effect that 
where both the plaintiff and the defendant 
in a suit repudiate an entry in the Record 
of Rights, the presumption arising from 
the Record of Rights may be held to have 
been rebutted. This would depend on 
the circumstances of each case and no 
hard and fast rule can be laid down. The 
presumption attached to the entry under 
the law must stand and the question as 
to whether the presumption had been re¬ 
butted by evidence adduced in the case 
must depend upon facts and circumstances 
in each case. We have, moreover, got the 
finding in the judgment of the learned 
Subordinate Judge to the effect that the 
entry in the Revisional Settlement was 
made on the admission of the plaintiff. 
There is also a finding upon the evidence 
that the plaintiff had failed to prove posses¬ 
sion within twelve years of the suit. On 
these findings this second appeal must be 
dismissed with costs. 

Maepherson, J.—I agree. The find¬ 
ings of the first Court were that on all the 
evidence, oral and documentary, the plaint¬ 
iff had failed to rebut the presumption 
attaching to the entry in the Revisional 
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Record of Rights in favour of the defend¬ 
ant, which indeed had been made with the 
assent of the plaintiff and that the plaint¬ 
iff bad not been in possession within twelve 
years of the institution of the suit. These 
findings were affirmed on appeal. On each 
of these findings the suit must fail. As 
regards the plea advanced before us that 
the entry in the Revisional Record of Rights 
is rebutted by the entry in the Provincial 
Record of Rights, the position is that these 
were by no means the only items of evidence 
in favour of the defendant on which 
the Courts had to determine the facts and 
the appreciation of the facts by the lower 
Appellate Court on materials proper for 
its consideration is binding in second 
appeal. But even if there had been nothing 
more before it than the two competing 
entries in the Provincial and Revisional Re¬ 
cords of Rights with presumption attaching 
to each of correctness at the date which it 
was finally published, it cannot be said as 
a matter of law that the earlier entry is to 
be preferred to the later entiy. The deci¬ 
sion in Eayhunatk Misra v. Ram Behera 
(I), appears tome, wdth all respect, not to 
be correct. In the first place, the question 
is not one of law and in the second place, 
it cannot, in the absence of other considera¬ 
tions (which in the ruling cited do not 
appear to have existed), be said to be even 
reasonable to prefer the earlier entry, since 
the presumption is that it would not have 
been altered by the officer revising the 
Record of Rights unless for good reason. 
Such might be either that the position had 
changed or that the former entry was, in 
spite of the presumption of correctness 
attaching to it, proved to his satisfaction to 
be erroneous. 

To my mind the statutory presumption 
of correctness attaching to an entry in the 
Record of Rights is certainly not rebutted 
and generally is hardly even weakened by 
the fact that it is challenged or repudiated 
wholly or in part by both parties to a liti¬ 
gation. In law that presumption can under 
the amendment of 1907 only be rebutted 
by evidence that it is incorrect. And the 
result of experience is that an entry, which 
both parties assail, generally represents 
with substantial accuracy the actual facta 
as an unprejudiced observer has found 
them on the spot, 

A. N. A. Appeal dismissed. 
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Civil Revision No. loG OF TJ2G. in the Kull Bench decision of the Aladras 

January 7, 1927. High Court Subha Naraynna Vatkiiiar v. 

Present: —Mr. Justice Ashw’Orth. iiamaswami Aiyar (1). There can be no 

L. MADAN LAL— Plaintiff— doubt, therefore, that the decision of the 

Applicant suit by the lower Court was not accordino* 

versus to law. ® 


LAL CHAND— Defendant—Opposite 

Party 

Scgotiabl6 Instruments Act {XXVI of lSSl)ySs. S, 
7S—Frovincial Small Couse Courts Act {IX of 18S7}, 
s. 25 — Promiisoi'y note—Payment to real lender, pica 
of, whether can he entertained—Mistake of law — 
Revision—Interference by High Court. 

There should be no interference under s. *25 of the 
Provincial Small Cause Courts Act unless it clearly 
appears that some substantial injustice to a party 
has directly resulted from a material mis application 
or mis-apprehension of law or material error in pro¬ 
cedure committed by the lower Court. Any decree 
passed on a wrong view of law must cause substan¬ 
tial injury to some party in the suit but every such 
injury is not necessarily an injustice inviting inter¬ 
ference under s. 25. 

The effect of s. 78 of the Negotiable Instruments 
Act read with s. 8 of the Act is that a promissory 
note can only be discharged by payment made to 
the holder of the note and, therefore, in a suit upon 
such note evidence cannot be allowed to be given 
to show that the note was not really executed in 
the plaintiffs favour or that it had been discharged 
by payment to the person who was the real payee 
of the note. Where, however, such evidence is ad¬ 
mitted by a Small Cause Court and the suit is 
dismissed on the finding that the defendant took 
nothing from the plaintiff and has paid off the 
amount of the note to the real lender, the High Court 
will not interfere with the decree in revision under 
8. 25 of the Provincial Small Cause Courts Act, 
inasmuch as no substantial injustice is caused to 
the plaintiff by reason of the erroneous view of law 
adopted by the trial Court. 

Civil revision from an order of the Small 
Cause Court Judge, Kasganj, dated the 
18th of June, 1926. 

Mr. S, N. Seth, for the Applicant. 

JUDGMENT,— This is an application 
in revision under e. 25 of the Provincial 
Small Cause? Courts Act against a decree 
of the Small Cause Court Judge of Kas¬ 
ganj dismissing the plaintiff-appellant’s 
suit against the defendant-respondent on 
the basis of a promissory note. 

The plaintiff was admittedly the holderof 
the promissory note and s. 78 read with s. 8 
of the Negotiable Instruments Act XXVI 
of 1881 enacts that such a note can only 
be discharged by payment made to the 
bolder of the instrument. There can be 


The question, however, arises whether 
the mere fact of the decision not having 
been according to law will justify inter¬ 
ference in revision. The power to revise 
conferred by s. 25 of the Provincial Small 
Cause Courts Act is a discretionary power 
and it has been ruled by a Full Bench 
decision of this Court, Muhammad Bakar v. 
Bahai Singh i'2), that there should be no 
interference under s. 25 of the Small Cause 
CouitsAct “unless it clearly appears that 
some substantial injustice to a party to the 
litigation has directly resulted from a 
material mis-application or mis apprehen¬ 
sion of law or material error in procedure 
in the Court of Small Causes." Now, any 
decree I'assed on a wrong view of law’must 
cause a substantial injury to a party whose 
suit is dismissed by reason of that mistake. 
But this injury is not necessarily an in¬ 
justice. In the present case the low'er 
Court found that the plaintiff was not 
entitled in justice to recover the money as 
he made no payment to the debtor and as 
the debtor had paid the real person in con¬ 
sideration of whose loan the promissory 
note was executed. In these circumstances 
I am unable to hold that the dismissal of 
the suit caused a substantial injustice to 
the applicant. I am bound by the decision 
of the Full Bench of this Court referred to 
above to hold that s. 25 of the Act must not 
be invoked in the absence of such sub¬ 
stantial injustice. 

Accordingly this application is dismissed 
but as no one appears for the opposite party 
I make no order as to costs. 

z. K. Application dismissed. 


(1) 30 M. 88; 1 M. L. T. 377; 16 M. L. J. 508 (F. ) 

(2) 13 A. 277; A. W. N. (1891) 80; 7 lucl. Dec. (n e.i 


173 (F. B). 


no doubt that the lower Court should not 
have allow’ed evidence to show that the 


promissory note was not really executed 
in the plaintiff’s favour or evidence that the 
note had been discharged by payment to 
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TASRAB BANG V. 2AHCR HUSAIN. ■ [100 I C. 1927] 


ALLAHABAD HIGH COURT. 

Srcoxi) Civil Appeal No. 1440 of 1925. 

January 27, 1927. 

Present Mr. Justice Lindsay and 
Mr. Justice Sulainian. 

Musammat YASRAB BANG—PLii.NTiPF 

—Appellant 

VC 6 * 

Syed ZAIlUR HUSAIN and others— 
DEF.ENDiMs—R espondents. 

Agra Pre-emption -let (XI of I02J), s. 12 (1) ~ 
Pre-emption—PL>t htc.omiog ‘peft.v proprietary interest’ 
—Right of pre-emption, whether lost —Wajib-ul-arz— 
Custom of pre-eniption, whether exleyids to petty pro¬ 
prietary interests. 

A •■‘O'Shnrer in a patti enfitled to enforce his 
of pre-emption rc<rardin" a plot forming part 
of the patti so long as it lias not h -en exccluded from 
the patti even though it has become a ‘p^tty pro¬ 
prietary interest’. 

If there is a record of custom in a wajib-ul-arz 

providing for jire-emption, whatever the extent of the 

custom mav be and in whatever wav it mav be ex- 

• » « 

pressed there is a right of pre-emption under the 
Agra Pre-emption Act which can be e.xercised in res¬ 
pect of a petty proprietary interest. 

Second appeal from a decree of the 
Second Additional Subordinate Judge, 
Allahabad, dated the 17th of March, i925. 

Messrs. P, L. Banerji and Haider Mehdi^ 
for the Appellant. 

Dr. K. N. Katju and Mr. Majid Ali, for 
the Respondents. 

JUDGMENT. —In our opinion this 
appeal must be allowed, the decree of the 
lower Appellate Court set aside, and the 
decree of the Court of first instance 
restored. 

The suit was a suit for pre-emption of an 
area of 18 6?5u;as comprised on a plot No. 94. 
It is clear on all hands that at one time, at 
any rate, this plot No. 94, formed a portion 
of apaffi called ''Patti Haider Husain” in 
which the plaintifi-pre-emptor is a co- 
sharer and in which the vendee is not. 

It is stated that in consequence of some 
litigation which took place in the year 1918 
this area of 18 biswas came to one Nawab 
Husain, and it is further stated that by 
reason of a compromise which was arrived 
at between the persons who were owners of 
this patti, Nawab Husain was given a pro¬ 
prietary interest in these 18 biswas of land. 
It was also stated by Counsel in the trial 
Court that revenue had been assessed on 
these 18 biswas but it was not known whe¬ 
ther the revenue had been paid or not. 

The lower Appellate Court seems to have 
thought that by reason of these proceedings 
in the year 1918 this area of 18 biswas had 


become what is known as haqiat mutafarriqa 
or, to adopt the expression used in the Agra 
Pre-emption Act, a petty proprietary 
interest. 

W e are prepared to assume that this area 
of IS biswas had become a petty proprietary 
interest, but we fail to see why for that 
reason it ceased to be part and parcel of 
PuRt Haider Husain. There is nothing to 
show that the judicial proceedings of the 
year 1918 had the effect of excluding this 
parcel of land from Patti Haider Husain 
and we must, therefore, take it that the plot 
still remains in Patti Haider Husain, 
although it may have become a petty pro¬ 
prietary interest. 

If, therefore, there is a right of pre¬ 
emption in respect of this property, it is 
clear that the plaintiff has the right to pre¬ 
empt. It is not made to appear that there 
was any co-parcener in this petty proprietary 
interest, and that being so the right to pre¬ 
empt accrues to persons who are mentioned 
in Class II of s. 12, sub-s. (1) of the Act. The 
plaintiff is a co sharer in Patti Haider 
Husain and the vendee is not. 

It was sought to be argued that no 
custom of pre-emption ought to be pre¬ 
sumed to exist here because it is said 
in the wajib ularz “the record is only a 
Record of Right to pre-empt proprietary 
interests.” In our opinion if there is a 
record of custom in the wajib-ul-arz pro¬ 
viding for pre emption, whatever the extent 
of custom may be and in whatever way it 
may be expressed, there is a right of pre¬ 
emption under the Act which can be 
exercised in respect of a petty proprietary 
interest. 

We allow the appeal, set aside the decree 
of the Court below and restore the decree 
of the Court of first instance. The re¬ 
spondents will pay the costs of the plaintiff- 
appellant both in the lower Court and in 
this Court. Costs in this Court will in¬ 
clude fees on the higher scale. 

A. N. A. Appeal allowed. 
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ALI ABBAS V. EilPEkOti. 


OUDH CHIEF COURT. 

C.RrMiNAL AppLiCiTioN* No. t55 OF 1925. 

November 5, 1925. 

P)e>ent : bir Louis Stuart, Kt., 

Chief Judge. 

Syed ALI ABBAS alias BANNfiV 
tSAHLB and OTHERS—Accused— 

Afplic.ants 

versus 

E MPERO R—Co.M PLAIN ANT— 

Tf D 7. • Opposite Paktv. 

U.F. Lxcise Act (IV o*‘ 101()' vv c i 

unthout warrant—Officcr^ dull/to rec'ord‘\eaInns- 
Omuiaion to record—Mere irnnularily- Procedure re 

latin,, to searck-Code of Criminal Procedure Lw la 

It is the duty of a Police Olficer before proceodins 

s oToahe ifwarraut, uu<l« 
tf fi- ? ‘■‘''■“■•'I Ilia grunndi 

for believing that the obtaining of a searcli warrni 

might atTord the oileiulcr aa opportimitv of eseapin*' 
or of coacealing t!ie evidence of the onVnee. 
th- omission to record such grounds is not ac 
thP^om^^ in-eguiarity, espcciallv ivliere 

the officer has clearly recorded his intention to makt 

the search before proceeding to search, (p. 705 col. '2 

^ search without a search warrant undei 
the U i hxcise Act a Police Omcer is not conhned tc 

r.f.f-*** Criminal Procedure 

f«; « 7 ? searche.s hut only to tiiose provisions, in sc 
far as they are applicable under the Act. As tlie proce¬ 
dure for making searches under the Code relates tc 
making searches under a search warrant it cannot be 

applied in entirety to searches which are made without 
a search warrant, [p. 706, cols. I & 2.] 

D searched, by a ladder, is not 

an act explicitly forbidden by law, although it is not 

00 ^?] manner, [p. 706. 

A man proved to have been in possession of an 
article against the law cannot plead as a defence that 
the search was irregular, [ibid l 

^7«pcror V. Allakdad lihan \\) and Ali Ahmad 
Khin V. Lmpernr (2;, followed. 

Courts should pass very severe sentences upon 
Persons who pander to the unhealthy cravings of men 
by supplying them with intoxicating drugs. [i6id.J 

application against an order of 
the Sessions Judge, Lucknow, dated the 
5th September, 1925, modifying that of the 

Magistrate iMrst Class. Lucknow, dated the 
lUh July, 1925. 

^be Applicants. 

Mr, A. N. Ghoshal, for the Government 
Advocate, for the Crown. 


JUDGMENT. —The applications in 
revision of four persons Saiyed Ali Abbas 
a^aa Banney, Nadir Agha, Mustafa Hussain 
aud lassadduq Husain arise out of their 
coDviclions in connection with a raid 
inade by the officer in charge of the 
Lucknow Kotwali on the 23rd of May, 

45 


1925. It appears from the evifleuce of 
that oflicer that he received inforuiation 
to the eJleet that there was a trallic in 
cocaine proceediii" in a certain hou.'e in 
the city. In order to check the ai^curacy 
of this information he sent a man un¬ 
named (who was clearly an informer) witti 
three marked currency notes to [mrchase 
cocaine. \\ hen the man came back with 
cocaine the oliicer proceeded to collect a 
laige party of Police and others to make 
a raid upon the premises. He had under 
8. 53 of Local Act IV of 1910 authority 
to search the r^remises without a search 
wewaut, if he was satisfied that the ob¬ 
taining of a search warrant might, well 
atlord the oftender an opportunity of 
escaping or of concealing evidence of the 
offence. It was, however, his duty before 
he proceeded to make a search without 
a search warrant, to record the grounds 
of his belief that the offender was likely 
to escape or conceal the evidence of hzs 
offence before he made the search. I 
cannot find that this officer did record 
the grounds of his belief in accordance 
with the procedure, although he clearly 
recorded in the Police diary the fact that 
he was proceeding on his way to search 
the house. His amission to record the 
grounds of his belief, in view of the fact 
that he clearly stated his intention of 
making (he search, would hardly amount 
to illegality, although it was certainly an 
irregularity. When the premises were ap¬ 
proached the Police Officer put a ladder 
against the wall and sent up certain con¬ 
stables to get info the premises and open 
the front door. Before the door was open¬ 
ed two men, the applicants Mustafa Husain, 
and Tassadduq Husain, were seized by 
the Police outside the premises and were 
found to be in possession of cocaine. 
After the front door had been openeci 

Saiyed Ali Abbas alias Banney and Nadir 

Agha were found lying on two beds. 
Inside the pillow which was under the 
head of Saiyed Ali Abbas was cocaine 
and under the pillow of the bed occupi¬ 
ed by Nadir Agha was cocaine. Upon 
these facts the applicants were convicted 
in separate trials by a First Class Magis¬ 
trate in Lucknow under the provisions 
of s. CO of the Local Act to which 1 have 
referred. There was one other conviclii n 
which has been set aside by the SeBsienw 
Judge. The Sessions Judge has made a. 
modification in the sentences. Theappir. 
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cants stand convicted of ofTences under the 
Act. They were released by the learned 
Ju'licial Commissioner on bail and are on 
hail at present. This is not a ca=e in 

which anv cause has been shown whv 1 

% 

should depart from the usual practice of 
ncceptiuir hndings of fact without demur. 
There are very occasional instances in 
which in a cCminal revision the revising 
Court is justified in examining the find¬ 
ings of fact and varying them, but this 
is not such a case. The evidence which 
was perfectly straightforward was believ¬ 
ed by the Magistrate and believed by 
the Sessions Judge and 1 do not propose 
to dismiss their finding as to its credibil¬ 
ity, and it must be taken that cocaine 
was found on the persons r>f Mustafa Hus¬ 
sain and Tassadduq Hussain, was found 
in a pillow on the bed on which Syed 
Ali Abbas was lying and under a pillow on 
the bed on which Nadir Agha was lying. 
These rr^en have thus clearly committed an 
offence under s. tO of the Act. But it is 
argued that the search of the house was 
illegal and irregular, and that the irregu- 
laritiesand illegalitieswere such as to vitiate 
the convictions. I can decide these points 
very brielly. There was no illegality. There 
was an irregularity on the part of the officer 
in not recording the grounds of his belief 
as to the necessity of making a search 
without warrant but this omission was of 
a very trivial nature in so far as an omis¬ 
sion to follow the procedure contemplated 
by the law can be of a trivial nature. 
'I'he officer has stated in his evidence his 
reasons for making the search without a 
warrant. They were that having satisfied 
himself—and satisfied himself correctly— 
that there was cocaine on the premises he 
was afraid that it might be made away with 
if a search warrant was applied for in the 
ordinary course of law. His omission to 
record the reasons which he undoubtedly 
had could in no way prejudice any of 
the applicants. Nevertheless the omission 
was an irregularity. In making the search 
without a search warrant the officer was 
not confined to the strict provisions of 
the Cede of Criminal Procedure relating 
to searches but only to those provisions, 
in so far as they are applicable under 
the Act. As the proceduie for making 
searches under the Code of Criminal Pro¬ 
cedure relates to the making of searches 
under a search warrant the procedure 
could not be applied in entirety to 
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searches which were made without a 
search warrant. Therefore, tlie entrance 
by the ladder w^as not an act explicitly 
forbidden by the law. I should not advise 
an entry to be made in this manner in 
all cases but in this particular case it did 
no harm. Granting, however, that the 
use of the ladder constituted another irre¬ 
gularity, the fact remains that in a case 
of this kind when a man is proved to 
have been in possession of an article against 
the law he cannot plead as a defence 
that the search was irregular. In follow¬ 
ing this view I am adopting in the main 
the principles laid down by a Bench of 
the Allahabad High Court in Emperor v. 
AUahdad Khayi (Ij and by a Single Judge 
of the same Court in Ali Ahmad Khan v. 
Emperor (2). In this particular case it is no 
hardship to the applicants to be unable to 
plead that the irregularity vitiated the 
search for the irregularity was of such a 
trivial kind that it could not possibly 
prejudice them. I consider that the appli¬ 
cants, therefore, were rightly convicted. 

In regard to the question of sentence I 
wish to put forward my views of the nature 
of the offence. I do not think that it is 
always recognised in this country what are 
the enormities of the traffic in cocaine. 
Many people are under the impression 
that cocaine is no more harmful than 
opium. This impression is based on an 
absolute ignorance of the results of cocaine 
upon those unhappy persons who consume 
it. It is sufficient to say that cocaine 
when taken as it is taken by the victims 
of the drug will ruin the recipients 
mentally and physically. In the interest 
of the community it behoves the Courts 
to pass very severe sentences upon persons 
who pander to the unhealthy cravings of 
their fellow creatures by supplying them 
with this drug. Their motives for sup¬ 
plying it are as low motives as can actu¬ 
ate a human being. They supply the 
drug because a very large profit is made 
by poisoning the public in this manner. 
For these reasons I refuse to reduce the 
sentences tipon any one of these persons. 
I direct that they surrender at once to 
their bail and serve out the unexpired por¬ 
tions of their sentences. 

A. N. A. Order accordingly. 

(1) 19 Ind. Cas. 332; 35 A. 35S; 11 A. L. J. 442; 
14 Cr. L. J. 236. 

(2) 81 Ind. Cos. 615: 46 A. 86; 21 A. L. J. 858; A. 
I. it. 1924 All. 214; 25 Cr. L. J. 967. 
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LAHORE HIGH COURT. 

Criminal Risvisio.>i Phtiti'N Nj 175S 

OF 1020. 

February 1, 1!}27. 

Prcse)it:—Mi'. Justice Campbell. 

BEHiVRI LAL—AcoutED—P etimoner 

versus 

EMPEROR—Respondent. 

Evi(Unrt Act (L nf ]S,72), s. ?.>—AVcocen/ list shjncd 
hy accused, adinissibiliti/ of, to prove accused's posses¬ 
sion of premises. 

If the puttiii^of sip:nature to the rocoverv list hv 
the a'-eused is evidence that the house searclied l>e- 
lou"s to him, tliis would be an incriminatinjj state¬ 
ment of the nature of a confession and would not 1)6 
admissible against him under s. 25, Evidence Act. 

Petition, under s.-139,Criminal Procedure 
Code, for revision of an order of the Ses¬ 
sions Judge, Gujranwala, dated the 4th 
October, 1926. affirming that of the Magis¬ 
trate. First Class, Gujranwala, dated the 
12ih July. 1926. 

Mr. NiaTiiat Rai, for the Petitioner. 

Mr. R. C. Soni, for the Respondent. 

JUDGMENT.-The petitioner has 
been convicted of offences under s. Gl of the 
Excise Act, and the Magistrate’s decision 
was endorsed on appeal by the Sessions 
Judge. He has come to this Court on 
revision, the contention being that there 
is no evidence to support the finding that 
the house in which the incriminating 
articles are alleged to have been found 
belonged to, or was in possession of, the 
petitioner. 

The final conclusion of the learned Ses¬ 
sions Judge is that the prosecution evidence 
coupled with the fact that the accused put 
his signatures on the list of recovery con¬ 
clusively proves that the accused was in 
possession of the house from which the 
articles were recovered. I consider it very 
doubtful whether the fact of the accused 
putting his signature on the recovery list 
13 admissible in evidence against him in 
this case. If it is evidence that the pre¬ 
mises searched belonged to him, this 
Would be an incriminating statement of 
the nature of a confession to a Police Oflflcer 
and could not be proved by reason of the 
prohibition contained in s. 25 of the Indian 
Evidence Act. The rest of the prosecution 
evidence conists of the statements of Sub- 
Icspector, Ram Rang, Dayal Singh and 
Suchet Singh. All three describe the search 
of the building where the excisable articles 
Were disjovered and speak generally of 
tile place as the accused’s house. None of 




them, however, is resident of the village, 
and no reasons are given for calling it 
accused s house. The Sub inspector ha.s 
stated that on arriving in the village with a 
raiding parly ho saw tlie accuse*! running 
through the bazar in a suspicious manner 
and that he pursued the accused and found 
him about to unlock the house in question. 
He was prevented by the Sub Inspector and 
the key was taken from him and tlie house 
was guarded. In due couise, after tlie 
search of other houses, this tdace was 
searched and laJian and other articles were 
found in it. 

The fact that the accused was trying to 
unlock the house does not prove con¬ 
clusively that it was his house. He clearly 
denied whenhewas examined in Court, that 
the house was his and he produced a 
number of defence witnesses to prove 
thathedid not live in the village. Oneof 
the witnesses was the Patwari who stated 
that the house belonged to Multani Ram, a 
cousin of the petitioner. This, at any rate, 
would be one explanation for the accused’s 
alleged behaviour in trying to get into the 
house when he saw an excise raiding party 
in the village. 

It appears to me that it would have been 
perfectly possible for the pi’osecution to 
prove positively who occupied this par¬ 
ticular house. The failure to do so creates 
a flaw in the case which must be fatal 
to it. 

I accept the petition and acquit the 
petitioner who will be released and his 
fine, if paid, will be refunded. 

E. Petition accepted. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 702 op 1926. 

January I7, 1927. 

Present:—Mr. Justice Dalai. 

JANKI RAI— Accuseu—Afpell.int 

versus 

EMPEROR— OprosiTE Party. 

Penal Code (Act XLV of e. WV—Written 

statement of party, whether ‘a declaration which 
any Court of Justice is bound or authorised to re- 

ceivc-'False statement in written statemenl—Offenet 

A written atatemant tiled by a nartv unrlV-r t)’ 
yill, r. ], of the Civil Procedure Code, is not a d(- 
claration which any Court of Justice is bound co' 
authorised by law to receive within the meaning' 
of s. 199 of the Penal Code, and a poreon who make^ 
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' 'I-’?l'iratim i:i n written .^latcinent docs not. 

^her-dore. '•jniniit an off'-nco und'T the section. 

('’riniinal revision from an order of the 
Sessions .Judge, Azamgarh, dated the 20th 
October, 192G. 

Dr. M. L. .l;/ar?/’a/<7, for the Applicant, 
d'he Assistant (lovernment Advocate, for 
the Opposite Party. 

JUDGMENT.—This is an application 
in revision from the judgment of a learned 
Sessions Judge upholding the applicant's 
conviction under s. 199 of the Indian Penal 
Code. The facts are admitted as they 
must be here by the applicant's learned 
Counsel, Dr. Agarwala. He raised a point 
of law that on those facts no offence was 
committed under s. 19!). 

In a suit for sale against a Hindu father 
and his sons the father filed a written 
statement to the effect that the money was 
borrowed for the benefit of the plaintiff's 
father, who was a brother of the applicant. 
The written statement was verified as re¬ 
quired by the provisions of O. VI, r. 15, 
but the Court had not ordered proof of 
the statements made therein bv affidavit 
as it had power to do under 0. XIX, r. 1. 
Under the circumstances, the question 
before tliis Court is whether the written 
statement falls within the terms of a. 199 
which makes punishable any declaration 
which any Court of Justice is bound or 
authorised by law to receive as evidence 
of any fact. A written statement is a 
pleading under 0. VI, which describes 
how pleadings are to be prepared. Order 
VllI, r. 1, lays down that a defendant may 
present a written statement of his defence. 
After the written statement is filed, the 
Court ascertains from each party or his 
Pleader admission or denial of allegadons 
of fact made in the plaint or written 
Btatenicnt. Tliis is provided fer in 0. X, 
r 1. These admissions or denials are the 
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If the applicant had repeated on oath 
the statements of the written statement 
which have been found to be false, he 
would have rendered himself liable to 
prosecution under s. 193. Under s. 21 of 
the Evidence Act, a Court is bound to 
receive in evidence admissions of a party, 
but *no such rule applies to denials. In 
my opinion an allegation in a written 
statement is not evidence of any fact, 
which u Court is bound or authorised by 
law to receive. Dr. Agarwala referred 
the Court to a ruling of the Calcutta 
High Court, Chanai Pershad v. Ahdul 
Rahmayi (1). The accused person made a 
declaration to a Municipality as prescribed 
by Statute in order to obtain a license 
for horses and conveyances. In that case 
the learned Judges held that a prosecution 
under s. 199 would not be tenable on 
the ground that the statement made by 
the accused in that case was no evidence 
at all against any one but himself and 
could only be evidence against himself 
as proving an admission by him and no 
more. 

I set aside the conviction and sentence, 

and order the applicant to be released at 

once if he is in Jail and direct the fine, if 

recovered, to be refunded. If he has given 

abend, it shall be cancelled. 

A. N. A. Conviction set aside. 

(\) '22 C. 131; 11 Ind. Dec. (n*. s.) 89. 


CALCUTTA HIGH COURT. 

Crimi.n’al Appeal No. 447 of 19:^6. 

December 22, 192G. 

Present: —Mr. Justice Cuming and 
i\Ir. Justice Gregory. 

NAZIR AHMED— Acccsed—Appellant 


basis of issues to be framed by the Court. 
The Civil Procedure Code does not provide 
that statements in written statements are 
to be received as evidence. The pleadings 
lay down the points of difference between 
the parlies which have to be decided by 
the Court on evidence to be recorded 
subsequently. It is for this reason that 
the importance of recording _ the evidence 
of parties is constantly pointed out to 
Civil Courts. In the present case as in the 
niajoiity of eases the Court did not proceed 
io record the statement of the applicant. 


versus 

EMPEROR— Hespi xdent. 

Criminal Procedvre Code (Act T' of ISOS), s. 2,76-^ 
Fahe charge to Pol ice— Committal of accused—Sessions 
Court whether competent to complain for false charge 
— Opence committed 'in relation to' proceedings, niean- 
ing of. 

The words ‘in relation to' in s. t7C of the Criminal 
Procedure Code tare suflieiently wide to cover a 
case where tlxe offence complained of is actually 
committed before the proceedings began in the com¬ 
plaining Court, [p- 709, coJ. 1.] 

A person making a false charge to the Police 
commits an offence ‘in relation to’ the proceedings 
in the Sessions Court to which the accused is sub¬ 
sequently committed for trial and the Sessions Court 
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is. therefore, competent to make a complaint in res¬ 
pect of such offence under s. 47 3 of (.he Crimiunl 
Procedure Code. 

Daroga Gopc v. King-Emperor \ l), uppUed. 

Babus i?’a Kumu}' Sen Gupta and 
liaj Kumar Chakravjvti, for the Appellant. 

Mr. Khiindk'xr, Deputy Legal Uemem- 
braacer, for the Crown. 

JUDGMENT.— This is an appeal by 
one Nazir Ahmed against the order of the 
learned Sessions Judge o£ Noakhali who 
has complained against him in that he 
brought a false charge of theft against one 
Nawdb Ali. The case of theft was insti¬ 
tuted by Nazir Ahmad by giving inform¬ 
ation to the Police. The Police enquired 
into the case and sent up Nawab Ali who 
was committed to the Sessions. The learned 
Sessions Judge found the case false and 
complained against Nazir Ahmad under 
3. 476, Criminal Procedure Code. The first 
point urged by the learned Vakil for the 
appellant is that the alleged offence was 
not committed in a proceeding or in rela¬ 
tion to a proceeding before the Sessions 
Judge. The learned Vakil contends that 
the offence, if any, was committed by the 
institution of the case before the Police, 
and further that s. 476 refers to offences 
which are committed after the proceedings 
have begun before the Court. 

We think, however, that the words “in 
relation to” are sufficiently wide to cover 
a case where the offence was actually com¬ 
mitted before the proceedings began in 
the complaining Court. In the present 
case the proceeding was the trial of Nawab 
Ali for theft by the Sessions Court and 
that Court found that the charge was false 
■ and hence that the charge made to the 
Police was false. The false charge to the 
Police was obviously a matter related to 
the proceedings in the Sessions Court for 
it was the basis of the proceedings. Had 
there been no charge to the Police there 
would have been no proceedings in the 


Sessions Court. 

So far as this Court is concerned the 
question may be considered as one of first 
impression. Our attention has not been 
drawn to any decision of this Court since 
8.476 was amended. We are. however, forti¬ 
fied in the view that we take of the mean¬ 
ing of the expression ‘in relation to by a 
recent decision of the Patna High^ Court 
in the case of Darocia Gope v. hmperor 
(1). Mr. Justice Mullick held that if two 
U) 88Ind. Cas. 1045; 5 Pat. 33: 6 P. T. 515; A. I. 
R. 1925 Pat. 747; 96 Cr. L. J. J269; (1926) Pat. 106. 


offences are even remotely connected by 
the reIation<5hip of cause and efioc'' then 

the first nnv be said to be committed in 

% 

relation tj the second. If we consider the 
institution of the false case to tlie Police 
as the cause of the proceedings before the 
Sessions Judge and this we tiiink no doubt 
it was, then it inav be held that the false 

F F 

case instituted before the Police was in 
relation to the proceedings in the Sessions 
Court. 

That being so the present case falls 
within s. 476 and the Sessions Judge had 
jurisdiction to make the complaint. Mr. 
Sen Gupta would then seem to argue that 
the evidence which is relief on is not 
worthy of belief, that if we examine the 
evidence we shall not find it worth}’ of 
credit. 

That is a question for the trial Court 
to decide in the first instance and not for 
us. It might obviously be very unfair to 
the appellant that we should express any 
opinion whatever on the point at this stage 
and we purposely refrain from so doing. 

The Magistrate who hears the case will 
decide it and it is not for us to do the 
work of the Magistrate. 

Tue appeal is dismissed. 

A. N. A. Appeal dismissed. 


MADRAS HIGH COURT. 

Cauiinal Riivisiox Case No. 911 of 1926. 

Chimin’.^.l Revisiom Petition No. 789 

of i9ii6. 

December 9, 1 ^ 26 . 

Present: —.Mr. Justice Wallace. 

GADDAM VENKATASUBBA REDDI 

—Petitioner 
versus 

EMPEROR— Opposite Party. 

Ci'iinin'il Prozidiire Code (Act V of ISOS), s. — 
Duty of Magistrates to protect civil rights of parties^ 
Section 1^4, when to be resorted to. 

It is the obvious duty of the executive to uphold 
the civil rights declared by its own Civil Court. 
AUluugh the interests of the public peace are para¬ 
mount. where a .Magistrate inu.st be aware tliat 
there will probably be a disturbance of a person’s 
civil rights it is ids duty to exlntist every measure 
at his disposal to upiiold declartd civil riglUs before 
lie abandons the attempt, and he should resort to 
s. 144 of the Code of Cruninal Procedure only if there 
is no time or opportunity for any other course. 

Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
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tbe High Court to revise an order of the 
Histrict Macistratp. Xellore, dated the 4th 
October.^ ini'h. in D. Dis. No. 55^7 of 1926. 

^Ir. T . L. J-Jthiraj, for the Petitioner. 

The Public Prosecutor, for the Crown. 

ORDER.—It is the obvious duty of the 
executive to uphold the civil rights de¬ 
clared by its own Civil Courts. Any omis¬ 
sion to do that is a confession of failure 
in duty. No doubt, the interests of the 
public peace are paramount, but, where, 
as in this case, the District Magistrate must 
be aware that there will probably be a 
disturbance of the petitioner’s civil rights 
at recurring seasons every year, it is his 
duty to exhaust every measure at his dis¬ 
posal to uphold declared civil rights before 
he abandons the attempt, and he should 
resort to s. U4 of the Code of Criminal 
Procedure only if there is no time or op¬ 
portunity for any other course. I am not 
satistied in this case, that all such other 
measures were used. The District Magis¬ 
trate, for example, by taking thought'in- 
time—it is part of his duty to take thought- 
in lime—could have those who threaten to 
interfere with the petitioner's civil lights 
bound over to keep the peace, or might 
have got down sulficient force to meet the 
crisis, or could perhaps have arranged, 
even at the petitioner's cost for sufficient 
protection. It is not a proper course to 
do nothirg to meet the crisis and then 
call ins. 144, Code of Criminal Procedure, 
to tide him over it. The District Magist¬ 
rate must in future consider in time, whe¬ 
ther other measures, less incompatible 
with petitioner's civil rights are not avail¬ 
able which will enable him to secure that 
petitioner’s civil rights are upheld without 
any real danger to the public peace, and, 
if they are available, adopt them in time. 

With these remarks this petition is dis¬ 
missed. 

V. N. V. Petition dismissed. 


LAHORE HIGH COURT, 

Criminal Revision No. 1681 of 1926. 

January 28, 1927. 

Present.-—Sir Shadi Lai, Kt., Chief Justice. 
Mr. P. F. LINTON— Accused—Petitioner 

VC7*SZl S 

EMPEROR through Sheikh MUHAMMAD 
ALT— Complainant—Respondent. 

Criminal Procedure Code (Act V of ISOS), s. ^ 44 — 
Stay of criminal proceedi'nys'pending civil $uit. 


V. EMPEROR. [100 1. 0. 1927] 

here the facts on which a criminal pro.secntion is 
based ar»=- in issue in a civil suit tiled previously by 
the complainant himself, and the decision in the civil 
suit is likely to throw c jnsidcralile light upon the 
dispute in the criminal case, the criminal proceedings 
should be stayed till the decision of the civil suit, 
[p. 711, col. 2.] 

Case reported by the District Magistrate, 
Gujrat, with his No. 1G14 of Sth November, 

192G. 

REPORT. — Facts. —On the 29th June, 
1926,Muhammad Ali, the complainant in the 
present s. 420, Indian Penal (>ode, case, filed 
a civil suit in the Court of the Junior Sub- 
Judge. Gujrat, against Mr. P. F. Linton, 
a resident of Calcutta, to recover a sum of 
Rs. 3,0_.0 (principal Rs. 2,064 4-0 interest 
Rs. 935-i2 0) on the ground that in the year 
1922 defendant had showed himself to be 
the Managing Director of the Firm of 
Linton Brothers, Calcutta, and in this 
capacity had agreed to supply 2000 tons of 
^al to plaintiff at the rate of Rs. 6 per ton. 
That Rs. 2,400 had been paid by plaintiff 
in advance to Mr. Lintcn for which plaint- 
i^ had obtained a receipt dated 23rd 
October, 1922. That only 18 tons of coal 
valued at Rs. lOS had been supplied by de¬ 
fendant. Subsequently Linton Brothers 
had transferred the working of the Com¬ 
pany as well as its accounts to another 
Company, N. M. Alexandar & Co., to whom 
plaintiff had applied for the ful61ment of 
the contract. Messrs. Alexander & Co., had 
replied that there was no account of Sheikh 
Muhammad Ali plaintiff in the books of 
the Company. Plaintiff bad thereupon 
asked Mr. Linton defendant to recoup the 
balance with interest but had received ro 
reply from him; hence the suit for recoveiy 
of Rs. 3.000 was preferred. Defendant Mr. 
Linton represented by Mr. Des Raj, Advo¬ 
cate, admitted the receipt of Rs. 2,4(0aLd 
the agreement to supply the coal but stated 
that he was not personally responsible Rr 
any moneys, but the firm which had been 
dissolved was responsible. The following 
issues were framed:— 

1. Whether Mr. P. F. Linton is person¬ 
ally liable? .On plaintiff. 

■2. Whether Kendnadih Coal Company 
and P. Datt and Company^ were necessary 
parties?.On defendant. 

3. Whether plaintiff’s suit is wilhin 
time? 

4. Whether this Court has jurisdiction? 

5. Whether plaintiff is entitled to inter¬ 
est hy way of damages and at what rate? 
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Groon'Ds. —Now I find from the per¬ 
usal of the files that these issues were 
framed on nth October. 1926, and the pre¬ 
sent complaint under s. 420, Indian 
Penal Code, was lodged by Sheikh Muham- 
inad Ali, the plaintiff in the civil suit, 
against Mr. Linton, defendant in the civil 
suit on 28th October, 192G, on the grounds 
that accused had received the money frau¬ 
dulently and did not incorporate the receipt 
of Rs 2,400 in the accjunts of the firm. 
The Magistrate issued the warrant against 
the accused after examining the complain¬ 
ant only and without seeing the file of the 
civil case. Now I consider that the Magis¬ 
trate has abused his discretion in issuing 
a warrant to compel the attendance in 
Gujratof a person resident in Calcutta to 
answer a charge which is in issue and sub- 
judice in civil proceedings in Gujrat which 
were instituted by the complainant himself 
four months previously to the criminal 
complaint and upon the same facts. 
Further, I consider that the Magistrate 
has acted unjudicially in refusing the 
application of accused’s Counsel to stay 
the proceedings till the decision of the 
civil suit which the Magistrate was empow¬ 
ered to do under s. 3f4, Criminal Proce¬ 
dure Code. Further, the Magistrate seems 
to have wrongly interpreted the discretion 
allowed him under s. 75 (2), Criminal Pro¬ 
cedure Code, which contains no provisions 
that its operations are restricted to benefit 
pardanashin ladies. I consider that the 
Magistrate should not have refused to ex¬ 
amine the civil file or to hear the arguments 
of defencc-Counsel for the stay of proceed¬ 
ings which were based on the facts of the 
civil file. I do not consider that an order 
by me transferring the case to another 
Court under e. 526, Criminal Procedure 
Code, would materially benefit the accused 
as apparently under s. 75 (2), Criminal Pro¬ 
cedure Code, a w'arrant can only be can¬ 
celled by the Court issuing it, I consider 
that the facts on which the criminal prosecu¬ 
tion is based are completely in issue in 
Issues Nos. (1) and (2) framed by the Civil 
Court previous to the institution of the 
prosecution. With regard to the Magis¬ 
trate's refusal to consider the objection of 
the accused’s Counsel it seems that the 
Magistrate does either not understand the 
scope of his powers under s. 202, Criminal 
Procedure Code, or else is biassed against 
the accused. 

For these reagons I consider that the pro¬ 


ceedings of the Criminal Court should be 
stayed until the decision of the civil suit. 
However, since I do not find that I have the 
power as a District Magistrate to do this, 
I forward the file of the criminal case to¬ 
gether with the file of the civil suit to the 
High Court at Lahore for favour of ordeis. 
On receipt of orders I propose, unless di¬ 
rected to the contrary, to transfer tlie file 
to another Court on account of the suspi¬ 
cion of bias noticed above. 

'Mr. Mukand Lai Puri, for the Petitionej’. 

Sheikh Abdul Qadir, K. B,, for the Com¬ 
plainant. 

The Government Advocate, for the Crown. 

ORDKR. —On the facts which are 
correctly stated by the learned District 
Magistrate, 1 am not prepared to accede to 
the contention urged by Mr. Mukand Lai 
Puri for the accused that the proceedings 
in the criminal case should be quashed. 
It is true that the trial Magistrate made 
several orders which were wholly unjustifi¬ 
ed, and that he fully deserves the strictures 
passed upon him by the District Magistrale. 
But I do not think that on the record, in¬ 
complete as it is, I should exercise my ex¬ 
traordinary jurisdiction as a Court of re¬ 
vision and quash the proceedings. 

I am, however, of opinion that the deci¬ 
sion of the civil suit, which was instituted 
by the complainant himself about three 
months before he brought the criminal case, 
is likely to throw considerable light upon 
the dispute in the criminal case; and that 
the proceedings of the criminal Court 
should be stayed pending the decision 
of the civil suit. 

I accept the recommendation made by the 
District Magistrate and order accordingly. 

K. L. Order accordingly. 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. 782 of 1920. 

November 18, 1»26. 

Present:—Mr. Justice Cuming and 
Mr. Justice Gregory. 

BP:N0DTNI HOWLADAR and 
ANOTHER—Petitioners 

versus 

EMPEROR— Opposite Party. 

Hindu Law~Giiardianship — Mai'i-iagt — Bride 
whether must he giren away by guai'diaiupersonally’. 

Under the Hindu Law it is not absoJuteJy iiecce- 
aary that the bride should be given a^^ay by the 
legal guardian; what is necessary h that tlie giving 
away should be with the knowledge and consent of 
the guardian. Where, therefore, the bride’s father 



* 
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n:iavr.i'i^}-ly alisent from the marriage and the 
I rid ‘ ;> eiven away l.y the mother with tlm know- 

and el»n^ent uf th<^ father, the marriage is per- 
feetlv valid. 


liuie ngaiiist the order of the District 
Ma£:i'ir;Ue, Backergunj. 

^Mr. Surita and Babu Suj'es Chandra 
d ali/kdar, for the Petitioners. 

JUDGMENT.—This was a Rule grant¬ 
ed by niy learned brothers .Mr. Justice 
rhakravarti and Mr. Justice Roy on the 
District Magistrate of Backergunj to show 
cause why the conviction of and the sen- 
tpnees parsed on the petitioners under s. 
401. and s. 4v4 read with s. 114, Indian 
Penal Code, should not be set aside on the 
grounds set forth in the petition. 

would appear that Peary, petitioner 
No. y, has been convicted of bigamy in 
marrying on Benodini Howladar petitioner 
No. 1 on the ground that she had already 
been married to one Jogeswar Kirtonia who 
was still alive. 

The only ground which has been urged 
in support of this Rule is that the mother 
cannot make a gift of the bride to the 
bridegroom. It would appear that: at the 
time when the first marriage took place 
the fatljerofthe bride for some reason or 
otlier was in Jail and was unable to be 
present and personally to give away the 
bride. It is, however, admitted that what 
was necessary was that the giving away 
of the bride should be with the knowledge 
and consent of the legal guardian and the 
evidence of the mother of the bride would 
go to show that the giving away of the 
bride was with the knowledge and consent 
of the bride's father; she apparently had 
seen the father of the bride in Jail and had 
discussed the matter with him. She also 
gave her own consent to the marriage. 

We see no reason to interfere with the 
conviction and sentence. The Rule is ac¬ 
cordingly discharged. 


Z. K. 


Rule discharged. 


LAHORE HIGH COURT. 

Criminal Revision Peiition No. I5i.0 of 

192b. 


January 21, 1927. 

Present: —Mr. Justice Campbell. 
AMIR HASSAN— Complainant— 

Petitioner 


QADARBAKHSH alias RAFPAE— 

OpposiiB Party—Resfonlknt. 

Criminal Procedure Code {Act V* of s. 


V. QADIR BAKBSH. [100 I. 0. 1927] 

Scope of enquiry—Question of possession—Breach of 
peace—Final order, lalidiiy of. 

In i)roceedings under s. 115, Criminal Procedure 
Code, a Magistrate should not go into the question 
of title; his function is merely to go into the ques- 
ti"n of possession. A tinal ()rder under s. lly Criminal 
Procedure C’ )dp, should explain how a breacii of peace 
is to he apprehended between the parties and contain 
a decision as to wh.) was in pos.se.ssion of property 
on the date of the lirst order, [p, 713, col. 1J 

Petition for revision of an order of the 
District Magistrate, Karnal, dated the 28ih 
July, 1926, modifying that of the Magistrate, 
I'^irst (.’lass, Karnal, dated the lUth March, 
19 ^ 6 . 

Mr. S. .4. Nasir, for the Petitioner. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT. —This case was com¬ 
menced by the Magistrate, First Class, 
Karnal, being moved under 8. N5, Code of 
Criminal Procedure, by one Amir Hassan in 
respect of a shrine or tomb in the town of 
Sbahabad. The respondent was one Qadar 
Bakhsh. The Magistrate first made an order 
under s. 145 (1) and when the parties 
attended the Court took evidence. He 
then recorded a finding that the place in 
dispute was the property of the Muslim 
community and directed that it should 
remain so until the community was ousted 
by due course of law and any disturbance 
of their possession in the meantime was 
forbidden. The body of the order, how¬ 
ever, is mainly occupied w’ith the oiscus- 
sion as to the title in the place, and there 
is no clear finding whether any and which 
of the parties was at the date of the order 
unders. 145 (Ij in possession. Qadar Bakhsh 
presented what he called a petition of appeal 
to the Districc Magistrate, and although 
the District Magistrate’s order shows that 
the petition was registered as a revision 
petition, nevertheless he has decided it 
as if it was an appeal. The learned Dis¬ 
trict Magistrate in his order took seme 
exception to the Magistrate having gene 
so fully into the question of ownership 
and observed rightly that the Magistrate’s 
function was merely to go into the ques¬ 
tion of possession. He then expressed 
doubt whether it was a case where there 
w-^as likely to be a breach of the peace. 
But he continued that since tlie place 
had been attached and as there was scarcely 
any evidence to establish the possession 
of any particular party, he refused to 
interfere with the attachment and further 
directed that one Kazi Abdul Latif be 
appointed receiver and the place made over 
to him. 

« 4 • % ^ 4 


[100 I. 0. 1927] SHA83I MUKHI DEUI V, SAEAT CnAVDRA CHAKRAVARTV, 713 


Amir Hassan has come to this Court on 
revision, contending that the District 
Magistrate had no jurisdiction to pass the 
order which he did and that he was only 
entitled to report the c^se to this Court 
recommending any alteration of the Magis¬ 
trate s order which lie considered should 
be made. Qadar Bakhsh has also presented 
a fresh revision petition to this Court 
attacking the Magistrate's action. His 
learned Counsel admits that the District 
Magistrate a order must be set aside, but 
subnaits that, in the circumstances the 
Magistrates order should also be cancelled 
since the Police had reported that there 
was no apprehension of a breacli of the 
peace and since neither the complainant 
nor the Muslim community had been proved 
to be in possession. 

It is pretty clear that if the learned Dis¬ 
trict Magistrate had realised (a) that no 
appeal lay to him and (6) that the Magis¬ 
trate had not in fact attached the property 
under s. 14t), he would have reported the 
case for cancellation of the Magistrate’s 
order. That order is unsatisfactory, in that 
it does not explain how a breach of the 
peace is to be apprehended between these 
two parties and does not contain any deci¬ 
sion about possession on the date of the 
first order. 

In my opinion the Magistrate’s order 
must be set aside and I order accordingly. 
If the authorities consider any breach of 
the peace to be likely to occur fresh pro¬ 
ceedings can be taken. The result is that 
both revision applications Nos. 151)0 and 
1813 are accepted. 


An order under s 141 of the Criminal Pruceduic 
Code could only refer to a point of time wh<'n it was 
passed and eannot show who was in possession v. la ii 
the stnt'itory perifid diiriii£r which that order rtniaincd 
operative was at an cn>l I (). 71.‘). col. 1 I 

A judgment of a (h imitial O'urt in which a j'Cisi'n 
was acquitted and in wiiicli it was incidentally fciind 
tlmt he was ill i)oss«\‘:sion can only be evidence of 
Uie fact that there wn.'; such a case and that it ended 
in sucli ac(|uittal: tin- lindini^ on the <iiicsti«n (>{ 
possession wliich is a vmni.cl (d such acquitia! (an 
« any evidence in .suhsetiueiit proceedings 
between, tlie parties with regard to the propertv in 
dispute. fiVuV/l 

The only legitimate u.se to whicli a Poliee rej ort 
and sketch prepared in c aincction with procte(iinp:s 
under s. 115 of the Criminal Procedure Code could 
be }>nt to is to treat them as the basis of the 
proceedings and as aft’ording materials for deter¬ 
mining the likeliliood of breacli of the iwace 
and of the identity of the subject-matter of the 
dispute and of the disputing parties. The fact 
evidenced therebj’, of tlie Snb-lnspector having seen 
the parties in possession of certain plots cannot be 
treated as evidence of possession, [p. 715, col. 2; p. 
710, col. 1.] 

The fact that such documents were admitted with¬ 
out objection does not prevent their admissiliility as 
evidence of pos.session being challenged subsequently, 
the question being not a mere question of mode of 
proof but a question of the evidentiary value of tlieir 
contents, \ibid.] 

Rule aeainst an order of the Deputy Magis¬ 
trate,Faridpur, passed under s. 145, Criminal 
Procedure Code, against which an applica¬ 
tion was made to the Sessions Judge, Fai id- 
pur. 

Mr. A^ K. Bose and Bahu Debeyidia 
Nornin Bhattacharjee, for the Petitioners. 

Mr. 7v. N. Cbowdhury and Babu Birendra 
Kvmar De. for the 1st Party Mr. Ama- 
evdra Nath Bose and Babu Dwijevdia 
Krii^hni Dutt, for the 3rd Party Opposite 
Party. 


E. L. 


Applications accepted. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 495 of 1936. 

August 24, 1926. 

Present: —Mr. Justice Mukerji and 

Mr. Justice Roy 
Rani SHASHI MUKHI DKBI 
CHAUDHURANI and othbrs- 

Prtitioneks 


versus 

8ARAT CHANDRA CHAKRAVERTY 

AND others—O ppcSITB-Pi^RTV. 
Criminal Procedure Code (Act V of 1898), ss. m 
—Police report and sketch, evidentiary value of— 
Order under s. llflt, how far evidence of possession— 
Evidence—Admission of documents without objectioi 
Evidentiary value, whether may be challtnned sub 


JUDGMENT. 

MukerjL J-—This Rule relates to an 
order passed under s. 145, Criminal Pro¬ 
cedure Code, by a Deputy Magistrate of 
Faridpur. The proceedings were in respect 
of a chur about 2,5006if7/ia5 in area in the river 
Padma, near the Ooalundo Ghat Railway 
Station. There were three parties to the pro¬ 
ceedings. The area has been divided into 
three portions, marked as Blocks A, B and 
C in the same map. Block A has been 
declared to be in possession of the first 
party, Block C of the second party and 
Block B of the third party. The second 
parlv have moved this Court and obtained 
this Rule. 

In order to deal with the contentions 
urged in support of this Rule it is necessary 
to state a few facts. The dispute relating 
to this chur has a long history at its back. 
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For our present purposes it is not necessary 
to go beyond the 2:Jth January, 1925, ^vhen 
the Sub Inspector of Goalundo Ghat Thana 
visiteci the chur on information received 
about au ai)preheaded breach of the peace. 
On tha^ occa''ion the said Sub Inspector 
prepared a sketch (Ex. 6) dividing the chur 
into three portions marked thereon as 
Blocks A, BandC as representing the lands 
of which he found the three parties, namely, 
the first, third and second parties respectively 
in possession. This sketch (Ex.6) he submitt¬ 
ed along with a report, dated the 8th Feb¬ 
ruary, 1925. To prevent a breach of the 
peace he posted constables and also an 
armed guard on the chur. On the basis of 
the aforesaid Police report proceedings 
under s. 145, Criminal Procedure Code, 
were st^irtecl on or about the 12th Feb¬ 
ruary 1925, but eventually on the 27th 
March, 1 h 25, the said proceedings were 
dropped and an order under s. 144, Criminal 
Procedure Code, was passed, confining the 
possession of the three parties to the three 
lilocks aforesaid. On the 9th April, 1925, 
the said blocks were demarcated by the 
posting of pegs. The armed guard was 
withdrawn and only a few constables were 
left on the chur. With this relaxation of 
watch on the part of the Police, certain 
disturbances took place on the l3th April, 
1925. These led to the institution of two 
criminal cases against the men of the second 
party. One of these cases ended in the 
acquittal of the men concerned therein, 
before the order complained of in the pre¬ 
sent Rule was passed. It is said that the 
other case also had the same fate, though at 
the date of the said order it was yet pend¬ 
ing. The Sub-Inspector of Goalundo Ghat 
Thana then submitted a furtner report in 
continuation of the report of the bth Feb¬ 
ruary, 1925, on the 26lh April, 1925, and 
thereupon on the 28th April, 1925, the pre¬ 
sent proceedings under s 145, Criminal Pro¬ 
cedure Code, were started. These proceed¬ 
ings terminated in the order, dated the 16th 
April, 1926, against which this Rule is 
directed. 

The Rule has been issued upon four 
grounds, being grounds Nos. 2, 4, 5 and 8 
of the petition of motion. The contentions 
involved in these grounds have to be group¬ 
ed in a somewhat different way for the sake 
of convenience. 

The first contention relates to the admis¬ 
sibility or raiher the evidentiary value of 

three maps, Exs. h, B and 8. Exhibit L is 


the map of the prepared by a Pleade-T 
Commissioner Babu Idem Chandra Majum- 
dar under the orders of the Magistrate for 
use ill these proceedings. It was consider¬ 
ed necessary to have an accurate map pre¬ 
pared by a trained surveyor showing the 
whole chur as well as the blocks which 
appeared in the sketch Ex 6, and that is 
why this map was prepared. It does not 
appear that it has been used in evidence 
in respect of any matter which it purports 
to depict and the only use that has been 
made of it is to refer to it for identifyingthe 
blocks in respect of which the final order 
hasbeen made. Exhibit Sis the map prepared 
in August, 1924, by an Amin Gopal Chandra 
Das in connection with certain demarcation 
proceedings under the Survey Act that took 
place at the time. This map is explanatory 
of Ex. 9 the order passed in these proceed¬ 
ings and is, therefore, relevant. As regards 
Ex. B which is a map prepared by a 
Kanungoo at the instance of two of the 
parlies, viz., the first and the second parties, 
it only shows the thak and the survey lines 
relaid on the Commissioner s map, Ex. L, 
and it is difficult to imagine how it is ir¬ 
relevant and in any case no reliance appears 
to have been placed on it in the order which 
is complained against in this Rule. This 
contention, therefore, is of no substance. 

The next contention is to the effect that 
certain pieces of documentary evidence 
which are very material on the question of 
possession and are in favour of the second 
party have not been duly considered by 
the Magistrate. This contention relates to 
the documents marked Exs. 7, P, 26, T and 
X. Exhibit 7 is an order in the order-sheet 
of a previous case under s. 144, Criminal 
Procedure Code, dated 31st April, 1924, in 
which the then Sub-Divisional Magistrate 
on a visit to the locality expressed the 
opinion that the present second party or 
rather the principal members of it were in 
possession of the chur and issued an injunc¬ 
tion on the first party in those proceedings 
restiaining them under s. 144, Criminal Pro¬ 
cedure Code, from entering on the lands of 
the chur. Exhibit P is the order of the 
High Court, dated 18th March, 1^24, 
ing to interfere with the injunction, Ex. h 
and the learned Judges who passed tha 
order were of opinion that the view as to 
possession which the Sub-Divisional Magis¬ 
trate had taken was right. Exhibit 26 is ine 
order-sheet of certain proceedings under 
s. 145, Criminal Procedure Code, wbicft 
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were drawn up on the 23rd December 19=>5 
but were dropped on the same dar, and 
Which ou the submission of the Police 
report of the Sth February, h}25, were 
reyivecl but were agiin dropped on the 
27tn March 192o, an order under s. 144, 
Criminal Irocsdure Code, being passed 
instead as has been already stated This 
last mentioned order under s. 141, 'Ciimi- 
nal Cade, has been referred to in the Magis- 
trates judgment. Exhibits X and T are 
judgment dated 2jth June, 19:>5 and, 31st 
August, ]Ji5, in certain criminal cases of 
noting and mischief (one of these relating 
to one of the two cases which arose out of 
the occurrences of the 13th April, 19:5), 
which ended m the acquittal of men of the 
second party and in which there are some 
observations showing that the accused con¬ 
cerned therein were in possession of the 
lands involved in those occurrences. Apart 
irom the fact that some of these documents 

evidentiary value 
of the findings on the question of possession 
such as they are contained in these docu¬ 
ments, at the date with which we are con¬ 
cerned, IS practically nil. The orders under 

only refer to a point of time 
when they were passed and assuming that 
wnat was stated therein on the question of 

possession wasanything more than the opin¬ 
ion of the Courts which passed those orders, 
tnese orders cannot show who came to be in 
pc^session when the statutory period during 
wnieh these orders remained operative was 
at an end. The judgments of the Criminal 
ourls, in which the men of the second 
party were acquitted and in which it was 
incidentally found that they were in posses¬ 
sion, can only be evidence of the fact that 
there were those cases and that they ended 
in such acquittal, but the finding on the 
question of possession which is a ground of 
such acquittal can hardly be any evidence 

^ Th Pi'oceedings. 

ii? third contention urged in support 
Of the Rule is to the effect that the Police 
report, dated the 8th February, 1925, and 
as sketch Ex. 6 have been wrongly used 
as evidence on the question of possession. 
Along with this contention it will be con¬ 
venient to deal with the fourth one, 
amely, that as because of the prohibitory 
order passed on the 27th March, 1925, the 
P rties were precluded from giving evi- 
ence of their possession in the entire 
ur, tae Magistrate should have directed 
nis enquiry pn the question of possession 
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not as at the date of the proceedings but 
as^ on 2/th .March, 19:'5. 

reasoning by which the 
learned Magistrate has arrived at his con¬ 
clusion is as follows :-To quote his own 
words he was of opinion that “ the oral 
evidence of the tenants and otimr wit¬ 
nesses as regards facts of actual possession 
by the respective parties is not only of a 
partisan kind but lacks definiteness on 
most essential points." He found, how- 
ever, that there were ceriain land¬ 
marks in the evidence which were 
practically admitted by the parties and on 
which he could safely rely. He found 
that the sketch prepared by the Sub-Ins¬ 
pector of Goalundo Ghat Thana showed 
the possession of three parties in differ¬ 
ent portions of the chur which he depicted 
m the Blocks A, B and C. This posses- 

a'® remained intact till 

the 9th April, 192o, when pegs were posted 
demarcating the blocks, as already stated. 
He was further of opinion that there 
could not have been any change in the 
po.ssession of the parties during this 
period because the armed guard remained 
on the spot from the beginning of Febru¬ 
ary to the first part of April, lyiJo Ac¬ 
cording.}; he held that the possession of 
the parin,s at the date of the proceed- 
ings-iinless there was a forcible and 
wrongful change on the 13th Anril 14-3 
which for the purpose of s. 145 is of no 
avail as being within two months from the 

date ofthe proceedings—was the same as 
It was on the 29th January, 1925, and as 
shown by the Sub-Inspector in his report 
dated 8th February, 1925, and the sketch 
L,x. b. Despite the very ingenious areu- 

ments advanced on behalf of the first and 

the third parties this is what seems to 

me to besubstanceof the reasoning of the 

learned Magistrate. This reasoning to 
my mind is perfectly sound, but for the 
assumption which it makes, namely 
tha the sketch Ex. 6 and the statement 

^ report of the 8th February 
192a, correctly represent the state of 

affairs as they stood at the time If this 
assumption is correct, then no objection 
can be taken to the Magistrate having 
found possession at the date of the nro'’ 
ceediugs and not on the 27th March, 19;;5 
for in that case there was no change of 
possession from the 29th February 
at any time forward. The only legiVil 

mate use tp wbiQb the sketch and the re- 
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port could be put is to treat them as the 
basis of the procsedia^s aad as affording 
materials In' determining the question of 
litcelihood of a breach of the peace and of 
t!ie identity of the subject-matter of the 
dispute and of the disputing parties. 
The use that has been made of these docu¬ 
ments is to treat the fad, evidenced there¬ 
by, of the Sub-Inspector having seen the 
parties in possession of the respective 
blocks as a “ land-mark "—the word being 
used figuratively—which serves as a guide 
leading to the conclusions at which the 
learned Magistrate has arrived. The 
other evidence on the record has been only 
treated as corroborative of this map and 
Es. G so far as this matter is concerned. 
1 am, therefore, clearly of opinion that the 
use that has been made of these two docu¬ 
ments is not a proper one, and that they 
should lie excluded from consideration as 
evidetice of possession. I am unable to 
accept as well-founded the arguments of 
the first and the third parties that when 
these documents were admitted without 
objection their admissibility cannot be 
challenged now, because the question here 
is not a mere question of mode of proof 
but a question of the evidentiary value of 
their contents on the question of posses¬ 
sion. 

The learned Sessions Judge in his order 
refusing to make a reference to this Court 
against the order appears to have taken 
the same view of tliis matter He has, 
however, observed in his order that there 
are other materials on the record suffi¬ 
cient to justify the learned Magistrate in 
arriving at the conclusion that the three 
parties are entitled to retain possession of 
the three blocks shown in the map Ex. 6. 
This also is the argument that has been 
addressed to us by the first and the third 
parties in this Rule. AVe have accord¬ 
ingly examined the evidence, that is on 
the record and we note below our conclu¬ 
sions on that evidence. 

The observations of the learned Magis¬ 
trate as to the character of the oral evi¬ 
dence which have been quoted above are, 
in our opinion, too general and while they 
are correct in so far as the question of 
possession in respect of particular plots 
of the different tenants is concerned, 
there is a body of evidence which is clear, 
definite and unambiguous. That evidence 
estalKshes the following facts : (a) That 

the blocks lie within certain defined 
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b^uadarie?, (b) that the pD33?33iaa of the 
diif^re.it tenants who hold lands on the 
b^r'ler between two contiguous blocks 
does not extend beyond the line separating 
one block from another, (c) that there is 
definite evidence showing that the blocks 
were in the possession of one or other of 
the parties at the date of the Sub-Inspec¬ 
tor’s visit to the chur on the 29th Janu¬ 
ary, 1925, and (d) that it is more than im- 
prooable that there could have been any 
change of possession in respect of these 
blocks so long as the armed guard remain¬ 
ed on the spot, that is to say, until well 
within two months before the date of the 
proceedings. It is reasonable to sup¬ 
pose that if after the removal of the armed 
guard tliere was any change of possession 
it must have been by wrongful and forcible 
dispossession, of which no notice need be 
taken for our present purposes. The evi¬ 
dence referred to above appears also to 
have been relied upon by the learned Magis¬ 
trate and we see no reason why we should 
not accept it. 

AVe are, therefore, of opinion that there is 
no reason to interfere with the order com¬ 
plained of in this Rule and the Rule must 
accordingly be discharged. 

Roy, J.— I agree. 

A. N. A. Rule discharged. 


LAHORE HIGH COURT. 

Criminal Revision Pistition No. 1394 

OF 1926. 

January 31, 1927. 

Present Mr. Justice Broadway. 

MISRI LAL— Accused—Petitioner 

versus 

EMPEROR— Respondent. 

Public Gambling Act {III of 1867), ss. I, 5 —For¬ 
feiture of money found on person—Construction of 
penal Statutes—Benefit of doubt. 

Section 5 of the Gambling Act does not authorise 
the seizing and forfeiting of money found on the 
person of a man arrested in a gaming house. [P- 
718, col. 2.] 

[Case-law discjssed.] 

A penal Act should be construed strictly and 
there is any doubt the benefit of the same should be 
given to the subject, p'hid.] 

Petition, for revision of an order of the 
Sessions Judge, Delhi, dated the 23rd Jul>' 
1926. affirming that of the Magistrate, First 
Class, Delhi, Hated the loth May, 1926. 

Mr. Raj Krishna, for the Petitioner. 

Diwan Ram Lai, Assistant Legal Remem* 

brancer, for the Respondent. 
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JUDGMENT. —This and the two con¬ 
nected petitions Nos 1483 and 15215 of 192(5 
arise out of certain proceedings taken 
under the Gambling Act 111 of 18(57 in 
the Court of Mr. Muhammad Ariff Magis¬ 
trate, First Class. It appears that a raid 
was made b}" the Delhi Police on the 
16th October, 1925, on certain premises 
with the result that thirty-six persons 
were arrested and sent up for trial 
under ss. 3 and 4 of the Gambling Act III of 
1867. The result of the prosecution that 
followed was that the majority of the 
persons charged were convicted and sentenc¬ 
ed to various punishments. One of the 
persons so arrested was Misri Lai who was 
found guilty under s. 4 and sentenced to 
pay a fine of Rs. 100. He is the petitioner 
in Criminal Revision No. 1394 of 1926. Baij 
Nath, Mannu Lai, Ganga Parshed and Tota 
thepetitionersin Criminal Revision No. 1526 
of 1926 were also sentenced under s. 4 of Act 
HI of 1867 to various fines and Hem Chand 
the petitioner in Criminal Revision No. 1483 
of 192j was sentenced to a fine of Rs. 100 
and a note for Rs. 100 found on his 
person was ordered to be confiscated. On 
appeal the sentences were upheld in the 
case of all the petitioners with the exception 
of Hem Chand and Baij Nath whose sen¬ 
tences of fines were reduced owing to the 
fact that monies found on their persons had 
been confiscated. 

So far as the conviction of these petitioners 
are concerned I see no reason to interfere. 
It has been urged that the evidence of 
Kabal Singh shows that when the Police 
entered the premises they were followed if 
not accompanied, by a certain number of 
spectators and that the present petitioners 
were amongst those spectators. Having 
regard to the provisions of s. 4 in my judg¬ 
ment it was for them to establish conclusive¬ 
ly that they were spectators and the evi¬ 
dence on the record lamentably fails in 
this respect. It must, therefore, be held 
that they have been rightly convicted of 
being present in this gaming house for 
the purpose of gaming. For Misri Lai Mr. 
Raj Krishna urged that his youth was in 
his favour inasmuch as he is only 16J 
years of age. I am unable to see that this is 
any excuse. If a youth of that age attempts 
to see life in this manner steps must 
be taken to prevent him and he has not 
been sentenced for any term of imprison- 

meat so long as his fine is paid up. Mr. 


Bishan Narain .Mathur for Hem Cliaud has 
also pleaded tlie youth of his client. But 
here again 1 am unable to see that the fact 
that he is voung and a student and a son 
of a respectable gentleman is any excuse 
for his presence in a gaming house for the 
purpose of gaming. 

The only question that requires considera¬ 
tion is whether the order forfeiting the 
money found on the persons of two of these 
petitioners was warranted in law. It has 
been urged by the learned Assistant Legal 
Remembrancer that having regard to the 
provisions of ss. 4, 5 and 8 the order was 
legal and should not be interfered with in 
revision. He has also urged that owing 
to the fact that the learned Sessions 
Judge has taken into consideration these 
confiscation orders and has reduced 
the fine imposed on these petitioners be¬ 
cause of their monies having been forfeited 
whether the order of forfeiture is strictlv 
legal or not this Court should not in its 
revisional jurisdiction interfere. Various 
authorities have been cited and of these 
two only are of this Court. One is Jiiuan 
V. Queen-Empress (1) a decision by Mr. 
Justice Chatterji, which, however, does not 
touch the point. What was decided in that 
case was that an order of confisaction could 
only be passed after a conviction had been 
had. It wag not decided whether money 
found on the person could be confiscated. 
The second case was Khair Din v. Emperor 
(2) in which Mr. Justice Harrison held 
that money found in such circumstances 
was not liable to be forfeited. This decision 
is based upon certain authorities which have 
also been referred to by the learned Counsel 
in TnlUi v. Emperor {?»). Lindsay, J., held 
that the law' does not contemplate ihe 
confiscation of the money found on the 
person of the accused and a reference was 
made to Maturwa v. Emperor (4). ThiS' 
last case, however, was one under s. 13 
of the Gambling Act and, therefore, does 
not appear to have any value. Lindsay, J 
apparently did not have brought to'his 
notice a decision of the Allahab'ad High 
Court by Mr. Justice Rafique to be found 
at page 272* of the same vciilme, Emvcror 

(1) 5 P. ll 1898 Or. 

(2j 96 Ind. Caa. 503; A. I. U. 1926 Lah. 290; 27 Or, 
L. J. 951. 

(3) 54 Ind. Gas. 250; 41 A. 366- 17 
U. P. L. R. (A ) IGl; 21 Or. L. .T. 42 

(4) 46 Ind. Cag. 156; 40 A. 517; 1C 
Cr. L. J, 700. 

•Pago of 4 I. A.— 


A. L. J. 368; 1 
A. L. J. 428; 19 
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V (o). It would appear that Mr. 

JusticeRafique's view was notinaccord with 
that expressed by Mr. Justice Lindsav. In 

.\Iahadayay. Emperor {{^) Knox, J., dilferen- 
tiated between convictions under s. 4 and 
3. 13 of the Act and came to the conclusion 
that in cases under s. 4 it was legal to 
forfeit monies found on the persons as in 
the present case. In most of these cases 
reference has been made to Emperor v. 
W alii Mussaji (7) where it was held that 
the power of seizing money found in a 
gaming house under s. 8 of Bombay Act IV 
of 1887 does not extend to money found 
on the persons of those who may at the 
time be in such gaming house. To the 
same effect is a decision in Sadashiv Bab 
Habbu V. Emperor (8). Now s. 8 of Bombay 
Act IV of 1887 is in very similar terms to 
s. 8 of Act HI of 1807 and the views ex¬ 
pressed by Judges of the Bombay High 
Court, therefore, afford a very good guide 
for construing s. 8 of the Act now under 
consideration. Finally reference was made 
to Lachmi Eai'ain Marzvari v. Emperor {[i) 
where Bucknill,J.^considered the provisions 
of Act III of 1807 and came to the conclu¬ 
sion that the private property of an indivi¬ 
dual who is found gaming in a gaming 
house could not be seized and forfeited 
unless it was quite clear that there was 
attached to such private property the taint 
that it was reasonably suspected to have 
been used or intended to be used for the 
purpose of gaming. Now s. 5 authorises 
the seizure of all instruments of gaming 
and all money and securities for money 
and articles of value reasonably suspect¬ 
ed to have been used or intended to be 
used for the purpose of gaming which are 
found therein. 
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to It seems to me that a stricter interpreta¬ 
tion must be given to the word ‘therein’ 
as used in s. 5. This is emphasized by 

(10;. He .says: 1 his section jus'ifies the seiz¬ 
ing and forfeiting of money found on the 
able or on the floor or other places in 
the house but not on the persons of the 
men arrested therein. The reason for this 
distinction is tolerably obvious. A man 
found in common gaming house is liable 
to have certain money confiscated, but is 
not liable to have everything found upon 
his person confiscated. A man might 
have currency notes for Rs. 10,000 in his 
pockets and he might be gambling with 
two anna bits. The law does not con- 

^^,000 when 

the Rs. 10,000 is not being used for the 
purpose of gaming.” 

I am aware that the view I am taking 
IS open to a certain amount of criticism 
but the general principle is to con¬ 
strue an Act strictly and where there 
IS any doubt such doubts should be 
given in favour of the subject. Here it 
seems to me that it would be unsafe in 
a case of this nature to direct confisca¬ 
tions of all monies or valuables such as 
gold, watches and ornaments found on 
the person of a man arrested in a gaming 
house and I would, therefore, accept the 
revision petitions of Baij Nath and Hem 
Chaud to this extent that I would direct 
the return to them of the monies found 
on their persons. In all other respects all 
the thiee petitions are dismissed. 

T 1 ^ Order accordingly. 

( 0) 63 Ind Cas. 408; 10 A. L. J. 765: 3 U. P L. 

R. (A.) 12/; 22 Cr. L. J. 648. 


It has been urged by Mr. Bam Lai that 
the word ‘therein’ does not mean merely 
within a gaming house but includes the 
private property found on the person of 
an accused while he was in the gaming 
house. No doubt, strictly speaking, Mr. 
Ram Lai’s contention is correct but after 
a consideration of the authorities referred 


(5) 49 Ind. Cas. 165; 41 A. 272; 17 A. L J. 64; 20 
Cr. L. J. 133. 

(6) 6 Ind. Cas. 586; 7 A. L. J. 404; 11 Cr. L. J. 
373. 

(7) 26 B. 641: 4Bom. L. R. 427. 

(8) 55 Ind. Ccs. 864; 44 B. 6t6; 22 Bom. L. R. 197; 
21 Cr. L. J. 384. 


(0) 77 Ind. Cas. 177; A. ]. R. 1924 
Pat. 220; 4 P. L. T. 622; 1 Pat. L. 
Cr» L. J. 321. 


Pat. 42; (192.'^) 
R. 229 Cr.; 25 


CALCUTTA HIGH COURT- 

Ckuminal Appeal No 427 of 1926. 
December 20, 1 26. 

Present: —Mr. Jusice Cuming and 
Mr. Justice Gregory. 

ADAM ALI TALUQDAR axd others-^ 

A CC USED —A PPE LL A N' TS 
Z’6 TS tL S 

EMPEROR— Respondent. 

Vaial Code (Act XLV of ISOO), ss. 3/,, 35, 96, SOI,— 
Section olf, whether applies to s. 301,, Part ll—O^ence 
under s. 305, Po.rt II, essentials of—Right of privatt 
defence, accused's duty to plead—Charge to Jury. 

Although to constitute an offence under s. 3P4, Paj't 11 
of the Penal Code there must be no intention of causing 
death or such injury as the offender knew was likely t^ 
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cause death, there must still be a common intention 
to do an act with the knowledge that it is likely to 
cause death though without the intention of causing 
death, [p. 71}), col. 

Section .’14 of the Penal Code can be applied to a 
case under the second ])art of s. ^01 of the Code. 

[ibid] 

A Judge is not bound to explain to the Jury the 
law of the right of private defence, where the accused 
themselves have never pleaded that tliey acted in 
the exercise of the right of private defence, [p. 720, 
col. 2.] 

If a person raises the defence that he acted in 
the exercise of the right of private defence he must 
prove it. He must set forth the exact circumstances in 
which he acted to show that he was justiUtd in what 
he did. [i6i(l.| 

Appeal agaiost the decision of the 
Sessions Judge, Barisal, dated the 8th of 
May, 1926. 

Babus Sures Chandra Taluqdar and Mo- 
hendra Kumar Ghose, for the Appellants. 

Mr. Khondkar, Deputy Legal Remem¬ 
brancer, for the Crown. 

JUDGMENT.— This is an appeal by 
two persons Adam Ali Taluqdar and Sher 
Gazi, who have been sentenced by the 
Sessions Judge of Harisal, agreeing with 
the unanimous verdict, of the Jury to 7 
years' rigorous imprisonment under the 
second part of s. 304, Indian Penal Code. 

The facts are as follows:—There are two 
persons Ekram Ali and Akkel Ali who own 
a piece of land each having an eight-annas 
share in it. By arrangement Ekram Ali 
possessed the northern half and Akkel Ali 
the southern half. Akkel Ali is the hus¬ 
band of the sister of Ekram Ali. Ekrani 
Ali mortgaged the land to Adam Ali 
Taluqdar, one of the appellants now be¬ 
fore us and Adam Ali was in possession. 
Then Akkel Ali sold the land to Ekram 
Ali. Ekram Ali wanted to redeem the 
mortgage and tendered the money to Adam 
Ali. There were some disputes about the 
payment of the money but Ekram Ali 
cultivated the land. On the 25th Decem¬ 
ber, 1925, Adam Ali, Sher Gazi and Abdul 
Gafur who is the appellant in a connect¬ 
ed appeal and one Tahir Khan brought a 
number of reapers and proceeded to cut 
the coarse paddy grown on the northern 
half of the land by Ekram Ali and began 
to cut the paddy. Ekram Ali and his two 
brothers Adam Ali, Monta Ali and his 
cousin Mahammad came to the spot. The 
two parties faced each other and Maham- 
mad flung a spear at Tahir Ali which 
missed him. Abdul Gafur called out to 
the party lo kill some one. Tahir Maham- 
in^d then struck Mahammad with his 


spear in the stomach and Sher Ali and 
Adam Ali also stabbed him. He fell down 
and died on the syot. 

The defence was that of innocence and 

eninitv. 

* 

Mr. Taluqdar lias argued that a. 34 of 
the Indian Penal (’ode can have no appli¬ 
cation to the second part of s. 304 under 
which the appellants have been convicted. 
His argument is this :— 

'I'he second pait of s. 304 runs as fol¬ 
lows:—‘ Or with imprisonment of either 
description for a term which may extend 
to ten years, or with fine or with both, if 
the act is done with the knowledge that 
it is likely to cause death, but wdtliout 
any intention to cause death, or to cause 
such bodily injury as is likely to cause the 
death ” Mr. Taluqdar argues that to apply 
8. 34 there must be a common intention and 
that as there was no common intention 
to cause death or such bodily injury as 
is likely to cause death because the defini¬ 
tion of 8. 304, Part II, excludes such in¬ 
tention, 8. 34 cannot apply. The simple 
answer to this contention is this that al¬ 
though to constitute an offence under s. 304, 
Part II. there must be no intention of 
causing death or such injury as the 
offender knew was likely to cause death, 
there must still be a common intention to 
do an act with the knowledge that it is 
likely to cause death though wdthout the 
intention of causing death. Each of the 
assailants may know that the act they 
are jointly doing is one that is likely to 
cause death but have no intention of caus¬ 
ing death, yet they may certainly have 
the common intention to do that act. No 
one will dispute that such an act is a 
criminal act. Cleaily s. 34 can apply to 
a case under s. 304, Part II. 

Our attention has been drawn to a decision 
of Mr. Justice Walmsiey and Mr. Justice 
Mukerjee (Appeal No. 248 of 1924, decided 
on iJth August, 1924) [Anirudha Manav. 
Emperor (i)]. In that case there are the fol¬ 
lowing remarks of Walmsiey, J.:—“There is 
yet another objection to the charges and 
the verdict. It is that s. 34 which is based 
on a common intention cannot possibly be 
used with the second part of s. 304 which 
expressly excludes intention. Personally I 
do not think that it could be used with the 
first part either, except possibly in very rare 
cases. However, the point is that the Jury 

(l) 86 Ind, Cae. 475; 26 Cr. L. J. 827: A. I U. 1923 

Cal. 013. 
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have lOluid the accused guiity of committing 
culpable hoadcide by doing an act with 
the knowledge that the}’ were likely to 
cause death, but without any such inten¬ 
tion. in fuitherance of a common inten- 
tioii. It is the badly framed charges and the 
defecting summing up that have led the 
Jury to this illogical verdict." 

With great respect to the learned Judge 
1 am not quite able to discover wdiether he 
did or did not decide the point. He cer¬ 
tainly does not discuss it or give any reason 
for his decision. But it is clear from a 
perusal of the judgment that the learned 
Judge decided the case upon other con¬ 
siderations and that the decision of that 
case did not depend on the interpretation 
of fl. 34. The learned Judge’s remarks, 
thf^refore, on the applicability of s. 34 to 
8. 30-i. Part 11, may, therefore, be considered 
as obiter dicta. 

Mr. Taluqdar next contends that s. 35 is 
the section that really applies. Section 35, 

Indian Penal Code, simply makes it clear 
that where a number of persons join in an 
act which is criminal only by reason of its 
being done with a certain knowledge or 
intention each person is liable for the act 
to the extent of his knowledge or inten¬ 
tion, in other words, that the Court or Jury 
have to consider what is the knowledge or 
intention with which each person joined 
in the act, i e , A and B beat C who dies, 

A intended to murder him and knew that 
the act would cause death. B only intend¬ 
ed to cause grievous hurt and did not know 
hie act would cause death or such bodily 
injury as was likely to result in death. A 
is guilty of murder and B of causing 
grievous hurt. This is no doubt correct and 
it was no doubt incumbent on the Judge to 
charge the Jury that they must consider 
with what knowledge or intention each 
person joined in the act. The learned 
Judge’s summing u^j is a long and careful 
one. The law is dealt with by him care¬ 
fully and at length. In dealing with s. 34 
he points out that the act must be done 
with the common intention of all which 
must be gathered from the circumstances 
of the case. Pie also explains s. 301 very 
carefully and points out that to find them 
guilty under s. 304, Part II, there must be 
the knowledge that the injury is likely 
to cause death, and although it is not put 
an so miany words, I think it is to be in¬ 
ferred fiom the charge as a whole that it 
a^^’as put to the Jury that they had to ccn- 
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sider the knowledge with which each per¬ 
son acted. Hr. Taluqdar next contends 
that the learned Judge never explained to 
the Jury the law on the subject of the right 
of private defence. Xow it is not for the 
Judge to explain to the Jury questions of 
law which do not arise on the facts or 
pleadings of the party. In this case the 
appellants tiiemselves never pleaded that 
they acted in the exercise of the right of 
pi iyate defence. 4’heir plea was a simple 
denial. It was presumably argued by their 

Counsel that they were acting in the right 

of private defence. They themselves, how¬ 
ever, so far as can be seen never raised it 
and it cannot, therefore, be said to have ever 
been their case. If a person raises the 
defence that he acted in the exercise of the 
right of private defence, he must prove it. 
He must set forth the exact circumstances 
in Jyiich he acted to show that he was 
justified in what he did. It has, no doubt, 
been held that Le may plead he iras not 
there and at the same time make out from 
the evidence of the prosecution wutnesses 
that what he did was in the exercise of the 
right of private defence. But it seems to 
me that if there is absolutely nothing in 
the prosecution evidence to suggest that 
he was so acting, there is nothing to go to 
the Jury. It is very difficult for the Judge 
to put to the Jury what is realiy a hypothe¬ 
tical and nobody’s substantial case. There 
are so many factors and circumstances which 
require to be proved to establish a right of 
private defence that it is difficult to see 
how it can be successful unless specifically 
pleaded. The Judge has always this diffi¬ 
culty that he never knows what in each 
case he has to put and it is very difficult 
for an Appellate Court to discover what 
case he w*as asked to put to the Jury on 
behalf of the accused when they themselves 
say nothing, or for an Appellate Court to 
say that the accused's case of the right of 
private defence was or was not properly 
put for the simple reason that the Appel¬ 
late Court does not know what that case 
was. In the present case, however, the 
Judge does seem to have explained the 
right of private defence to the Jury and I 
am not prepared to find on the facts proved 
or alleged that this explanation was not 
sufficient. The result is that this appeal 
must be dismissed and the accused, if on 
bail, must surrender to serve out the re¬ 
mainder of their sentence. 

A X. A. App^l dimissedr 
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LAHORE HIGH COURT. 

First UiVil Afpjial No. 433 of 192'. 

May 13, lO.Hi. 

Present: —Mr. Justice Fforde and 
-Mr. Justice Oanipbeli. 

HARI SINGH—DiiFKNUANT—A ppellant 

VQ rs 

Firm KARAM CHAN i) KANSHl RAM— 

Plaintiffs—Respondents. 

Civil Frocedure Code (.-lei V of lOOS), 0. XUI. r. 4, 
0. XXX, r. 4 —Sait by surviving partner in his own 
name for pdrinershiji debt--MaintainabHity of suit-- 
Contract Act (IX of IS7J), s. If5—Joint promisees — 
Right to sue—Practice — A<lmission of documents — 
Duty to comply with 0. XIII, r. 4. 

Order XXX. r. 4 of the Code of Civil Procedure 
which permits a partner to sue in the tirm name 
even though some of his co-partners may liavc died 
before tlie suit was instituted and permits it to be 
continued without the joinder of tlie legal represen¬ 
tatives of a partner who may liavc died during its 
pendency applies only when suits are brought in 
the name of the firm. It does not enable one of 
several partners to sue alone in his own individual 
name for a partnership debt. [p. 724, col. 2 ] 

Monmolian Panday v. Hidhn lihusan Roy Chow- 
dhury (1), followed. 

.1/ooi Chand v. Moot Chand (2), explained. 

In admitting documents in evidence, a Court should 
strictly com ply with the provisions of O. XlJl, r. 4 of 
the Civil Procedure Code. [p. 725, col 2; p. 726, col. 1] 

First appeal from the decree of the 8enior 
Subordinate Judge, Sargodha, dated the 
13th January, 1923. 

Messrs. M. S. Bkagat and Gohind Ram 
Khannaj for Mr. Dev Raj Sawhneyt for the 
Appellant, 

Dr. Gokal Chand Narang and Mr. Jiwan 
Lai Kapur, for the Respondents. 

JUDGMENT. 

Fforde, J,— This appeal arises out of a 
suit brought by a firm known as Karam 
Chand-Kanshi Ram against one Hari Singh 
for damages for breach of contract. The 
contract in question is a document in writ¬ 
ing. dated the 11th May, 1918, and purports 
to have been entered into between Jairam 
Das and Dhari Ram on the one side and 
Hari Singh, who is the appellant in this 
appeal, on the other. 

Mr. Bhagat, who appears for the appel¬ 
lant has raised the objection that the re¬ 
spondent firm are not parties to that con¬ 
tract, and, therefore, have no right to sue 
on foot of it. 

Dr. G. C. Narang, on the other hand, 
Contends that the contract, although pur¬ 
porting to have been entered into by Dhari 
Ktmand Jai Ram, was. in fact, executed by 
these persons on behalf of the Firm Karam 
t;haad Kaa3hi Ram, of which firm he 
alleges Jai Ram Das and Dhari Ram were 
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partners at the date of the contract. Dr. 
Narang further contends that even if it be 
found that the respondent firm was not a 
party to this contract, one of the contract¬ 
ing partic-s, Dhari Ram, is a plaintill in 
the present suit, and. accordingly, tiiesuit, 
is maintainaoie b> him alone. His third 
contention is that as.suming that the 
Firm Karam Chand-Kanshi Rum were not 
originally parties to the contract sued 
upon, the contract was subsequently vaiied 
by the introduction of tliis linn as a party. 

8o far as the lirst contention is concern¬ 
ed, it is obvious from a perusal of the 
contract itself and |he conduct of the par¬ 
ties. that the agreement of the 11th May, 
1918, was entered into by Jai Ram Das 
and Dhari Ramon the one hand and Hari 
Singh on the other, and the only other 
person contemplated as having any interest 
whatsoever in this agreement is a certain 
Sawan Mai, who is described as a co-part¬ 
ner of Jai Ram Das and Dhari Ram and for 
whose liability on foot of the contract these 
two persons hold themselves responsible. 
The agreement opens as followsWe, 
Jai Ram Das, son of Lala Jhanda Mai,' 
caste Sikka, and Dhari Ram, son of Lala 
Kaiishi Ram, caste Magga, residents of 
8argodha, first party, along with Sawan 
Mai, third partner, have taken the factory 
Sheikh Ham Din-Ahmad Din, situate at 
Sargodha. on lease for the current year. 
We the first party lessees of the said fac¬ 
tory and the second pari}', contractor of 
Grass Farm, Second Rawalpindi Division, 
have entered into an agreement as to get¬ 
ting white and missi chafi pressed in the 
factory on the undermentioned conditions 
and voluntarily make the following agree¬ 
ment:— 

* ♦ ♦ * 


Jai Ram Das and Dhari Ram partn&PvS 
are responsible on behalf of Sawan Maf 
their co-parLner, who is..." The remainder 
of this sentence is missing, the document 
being stated to have been torn. 

Now it is quite obvious that the parties 
to this agreement did not purport to act 
on behalf of any persons save those whose 
names appear in the document. The 
intention of the parties, and the surround¬ 
ing circumstances clearly show that Dhari 
Ram and Jai Ram Das contracted per¬ 
sonally, and if any further evidence w,is 
required on this point it is provided in 
a letter, dated the Hfth June, lyis, wjii- 
ten by Mehta Bahadur Uhand, who is ^ 
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partner in the Firm Ivaram Chand-Kanshi 
Rim, and the moving spirit in this litiga¬ 
tion. This letter was written about a 
month after the work of the contract had 
started. The letter is as follows :— 

■■ Perhaps you know that 1 am a part¬ 
ner in the lease of the Cotton Press and 
(dinning I'^actory of Messrs. Ham l)in- 
Ahmad Din at ^argodha. My man, Hosh- 
nak Rai, has just gone there and informs 

me that vou have made a contract with 

% 

Jai Ham Das-Dhari Ram for getting 
hhtisa bales pressed for you. He has sent 
me a copy of the a^zreement you have 
entered into with them. I am surprised 
to see that contract is made without my 
knowledge and of other partners. Jai Ram 
Das is, no doubt, one of the partners but 
he has got no authority to enter into any 
aerreement without the consent of other 
partners. Dhari Ram and Sawan Ram 
are no real partners in that lease though 
Kanshi Ram, father of Dhari Ram, and 
Bhai Karam Chand, father of Sawan Mai, 
are partners. Dhari Ram is only a minor 
still. The contract entered into by you 
has no force against other partners except 
Jai Ram Das. 

“ The partners are unwilling to be bound 
by this agreement and refuse to press 
hhii^a bales on the terms you want them 
to do. you are free to take any action you 
can against Jai Ram Das as to your 
damages, but you cannot enforce specific 
performance of the unfair terms entered 
into the agreement. You have played 
upon the minority of Dhari Ram and ignor¬ 
ance of Jai Ram Das secretly and hur¬ 
riedly got the agreement, dated 11th May, 
1918, out of them with the express object 
of securing undue advantage for yourself 
and causing heavy loss to the other party. 
The result has been that rupture has taken 
place at the very commencement. You 
have already served them with a notice by 
a telegram and a letter through Lala 
Mansa Ram, Pleader, and they are pre¬ 
paring to give you a counter-notice. If 
you may be fair in your dealings and be 
prepared to work for mutual good we 
shall he prepared to come to such terms 
that you may be enabled to perform your 
contract with the Government and we may 
not be put to any extraordinary loss. It 
is no good fighting on small things and 
thus to harm each other. 

“ You complain that the press is not 
■yorked and bales of bhusa are not pro¬ 


perly stacked and wrapped, and while, on 
the other hand, it is said that all this 
complaint is caused and there appears to 
be no reason wliy press be not worked 
because if it is not worked there is loss of 
salaries paid to servants and lease money 
paid to the proprietors of the factory. 

“ Jai Ram Das says that by contract 
you must supply all materials to keep the 
press going and if you do not and thus 
the press remains stopped, you are liable 
for damages. The press is stopped since 

10th June, 1918, for want of wiring. There 
is much truth in this contention. He 
estimates the damages at Rs. 100 a day 
and is giving you notice to that effect. 
Both of you may go on litigating on these 
matters in Courts and we shall be doing 
our own work in the factory. If you may, 
however, settle between yourselves the 
other partners may also perhaps come to 
terms and let your work be done on the 
press. If you are prepared to get your 
work done amicably please correspond 
with me or better meet me so that we 
may find someway to do this work to the 
good of all parties." Following this letter 
persistent attempts were made by the 
writer to induce the appellant to accept 
him as a party to the contract subject 
to various alterations in its terms. The 
appellant, however, was equally persistent 
in refusing to recognise Mehta Bahadur 
Chand, or any other person, as having 
any right to interfere with the agreement 
in question, save and except Jai Ram Das 
and Dhari Ram. Dr. Narang has referred 
us to passages in the judgment of the 
Court below wherein the learned Judge 
expressed himself as satisfied that the 
contract was. in fact, entered into by Jai 
Ram Das and Dhari Ram as agents for 
the respondent firm. The passages referr¬ 
ed to appear at page 137 of the record 
under issue No. 1 and are tabulated as 
follows ;— 

“ 1. Admittedly the contractors were 
Jai Ram Das, Dhari Ram and Sawan Mai. 
Dhari Ram’s name is even now on the 
plaint, it is through him that the plaint 
is instituted. Jai Ram Das and Sawan Mai 
both have since died,—application 
and affidavit of Dhari Ram, dated 10th 
January, 1923. Karam Chand is the son 
of Sawan Mai and his name appears on the 
plaint. 

“2. From the statement of Mehta Baha¬ 
dur Chand, Pleader, as P. W. No. 3, I 
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gather that the real firm on behalf of 
which the contract was made by the con¬ 
tractors as agents was that of the plaint¬ 
iffs, of which Jai Ram Das and Dhari Ram 
were partners. I have absolutely no rea¬ 
sons to doubt this statement. 

“3. Hari Singh in his statement, dated 
13th January, iy*j2, as R. \V. No. 12, ad¬ 
mitted that it was the plaintiffs’ firm 
which got on lease the factory of Ilam 
Din and Ajudhia Parshad, the admitted 
agent of the defendant, also made entries 
in the plaintiffs’ register, see Ex. P-83 
which shows the firm name to be Karam 
Chand-Kanshi Ram, 

*'4. All notices to the defendant and 
his Counsel from time to time were given 
in the name of plaintiffs’ firm and were 
never objected to, as for instance see Ex. 
P-93.” 

So far as No. 1 is concerned the only 
inaccuracy which appears there is in the 
statement that Karam Chand is the son of 
Sawan Mai. In point of fact Karam Chand 
is Sawan Mai’s father. 

As to No. 2, on referring to the evidence 
of Bahadur Chand I find that there is not 
one word in that evidence to support the 
view of the learned Judge as to its purport. 
Nowhere in the evidence is it even sug¬ 
gested that the agreement which he pro¬ 
duced as Ex. P-1 was entered into on be¬ 
half of his firm. 

As to No. 3, the learned Judge is equally 
inaccurate. The passage upon which he 
has come to his conclusion that Hari Singh 
admitted in his statement that it was the 
respondent firm which had the lease of 
the factory Ham Din-Ahmad Din. is as 
follows:—"The factory in which pressing 
was to be done by (sic) owned by Ilam Din 
and had been taken by plaintiff on lease.” 
By plaintiff it is presumed he there means 
Dhari Ram. But whatever the witness may 
have intended to mean by his statement, it 
certainly cannot be taken as an admission 
that he had entered into the contract with 
the signatories thereto as agents of the re¬ 
spondent firm. 

As to the further statement by the learned 
Judge that Ajudhia Parshad, the admitted 
agent of the appellant made entries in the 
plaintiffs' register which shows the firm’s 
name to be Karam Chand-Kanshi Ram, this 
also is quite unwarranted. The register, 
referred to as Ex. P-83 was excluded 
from evidence by the Judge who tried the 
pase, and the Judge who wrote the judg¬ 


ment had no right to refer to it for IIk; f)ur- 
pose of arriving at his conclusion. As to the 
admission of this and other documents I 
will deal later. 

As to No. 4, this statement is entirely 
incorrect. There is no evidence of any 
notice in the name of the respondent linn 
having ever reached the appellant. In 
every case in which the latter wrote any 
letter or sent any notice in regard to the 
subject-matter of the contract he invariab¬ 
ly addressed the same to " Jai Ram Das- 
Dhari Ram.” The only document addressed 
on behalf of the appellant to the respondent 
firm which could give any colour at all 
to the learned Judge’s view is a letter, 
dated the 19th September, 1918, which is 
addressed to Karam Chand-Kanshi Ram and 
is signed "Jai Singh for Jai Singh-Hari 
Singh.” This letter starts by acknowledg¬ 
ing a notice received from the respondent 
firm and points out that Sardar Hari Singh 
is away at Bombay and that the agreement 
will be gone through on his return. To 
suggest that this amounts to an admission 
on behalf of the appellant that he was in 
fact dealing throughout with the Firm 
Karam Chand-Kanshi Ram is obviously 
absurd. This letter, I may add—as has 
been the case with every document referred 
to in the judgment—has not been proved 
or properly admitted in evidence. 

In my opinion, the respondent firm has 
entirely failed to show that they were in any 
way privy to the contract upon the foot of 
which they now sue. 

The suggestion that there was some sort 
of novation of this contract in their favour 
is equally unsupported by any evidence. 
No witness has been produced in support 
of this aspect of the case. Not one word 
to that effect was uttered by Mr, Bahadur 
Chaud in his evidence in Court, and the 
only document relid upon by Dr. Narang 
in support of this proposition is a document 
referred to as Ex. P 8;', which purports 
to be a copy of an extract from a register 
kept by the Firm Karam Chand Kanshi 
Ram, which extract purports to be signed 
by Ajudhia Parshad as agent of the appel¬ 
lant. This document has not been proved. 
The register itself, as I have already statea,' 
has been excluded from evidence by the 
Trial Judge, and it is hard to see how under 
these circumstances an alleged extract can 
be used as evidence of an agreement by the 
appellant to accept the respondent , firm 
as parties to the contract in addition to or 
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Fnl'-’il'nicii for the original parties. x\ju- 
al'i r Par.-had in "iving evidence as a wit- 
f-n- the res; ondents slated “1 wasnever 
in-'-h-Mgf* of iihusa transactions. Harnam 
Sir,L’’ 1 was iii-charire but I use;i to supervise 
hi-i wrrk iwiee a wec-k and 1 used to sign 
tl.;* plaint iff-, registers from time to tinte.'' 

1 ai' ref*^rence to the register was ol'^ject- 
ed to i y PouDi-el fer the appellant as the 
rircuir.ent itself had been excluded. The 
wit ness, however, was allowed to be ex¬ 
amined in regard to this document, and he 
add- d ‘ On pages -1. 7. b and 9 the signa¬ 
tures of mine appear in Urdu and English. 
The number of bundles is correct. I was 
lu t responsible for writing by the plaintiff.” 
In other words, his evidence amounts to 
tlii.-^; that when a document showing the 
nionhers of bundles brought to the factory 
was put before him he signed his name as 
admitting the correctness of the number, 
and added that the entry in the column of 
remarks on page 9 in this register was not 
in his hand. Even assuming that this 
document is properly before us, it is wholly 
insuliicient to prove that the appellant 
agreed to accept the respondent firm as a 
contractingparty either in addition to or 
substitution for Messrs. Jai Ram and Dhari 

iv.,*m. 


Dr. Xarang's remaining argument is that 
even if the respondent firm is not entitled 
to sue on foot of the contract in question, 
Dhari Ram one of the parties to it, being 
aim a party to tlie suit, is entitled to sue, 
and that the action is maintainable by him 
alone. As against this, s.'IS of the Indian 
Contract Act provides tliat one of two joint 
promisees cannot claim a right of perform¬ 
ance of a contract without joining his 
co-i)romi>ep. or. upon the latter's death, 
liis representative. I'his section has been 
modified by the provisions of 0. XXX of 
the t’ode of Civil Procedure (Act V of 1906), 
r. 1 of which provides that partners maysue 
or be sued in the names of the firm of which 
they were partners at the time of the 
af'ciuing of die action. Rule 4 of the 
same Order provides that, notwithstanding 
anything contained in s. 45 of the Indian 
Contract Act, where two or more persons 
may sue or be sued in the name of a firm 
and any of such persons dies, whether be¬ 
fore the institution or during the pendency 
of any suit, it shall not be necessary to join 
the legal representative of the deceased 
ns a party to the suit. Dr. Narang urges 
^n his allernative argument that even if the 
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respondent firm are not entitled to suci 
Dhari Ram can bring his action as a part¬ 
ner in the firm of Jai Ram Das Dhari Ram- 
The first objection to this is that it has 
not been shown that there ever was such 
a firm as Jai Ram Das Dhari Ram. But, 
even assuming that the contiact was with 
these ii.dividnals as such a firm, the suit 
has not been brought in that firm’s name, 
and, accordingly, the provisions of r. 4 
of (). XXX are not applicable. Order 
XXX of the Civil Procedure Code enables 
a firm’s name to be used instead of the 
names of the partners composing that firm, 
as a convenient method for denoting the 
persons who comprise the firm at the time 
when the name is used, and, therefore, when 
a suit is brought in the name of a firm 
it is precisely as though it were brought 
in the name of all the partners. By 
using the name of the firm the effect is to 
bring ail the partners before the Court, 
and when that is done 0. XXX, r. 4, 
permits a partner to sue in this charac¬ 
ter even though some of his co-part¬ 
ners may have died before the suit was in¬ 
stituted, and, if the suit has been instituted, 
permits it to be continued without the 
joinder of the legal representatives of a 
partner who may have died duringits pend¬ 
ency. Blit these rules only apply when 
suits are brought in a firm's name. The 
rules do not enable one of several co-con¬ 
tractors to sue in his own individual name. 
Prior to the Civil Procedure Code of B08 
there was much cotfiict of authority in the 
Courts in India as to the effect of s. 45 of 
the Indian Contract Act. Some of the 
Courts held that it had not the effect of pre¬ 
venting one partner suing alone on foot of 
a contract made with a partnership firm, 
whilst other Courts, notably the High 
Court of Calcutta, took the contrary view. 
In Monmolian Panday v. Bidhu Bhusan 
Roy Chou'dkury (1) a Division Bench 
of the High Court of Calcutta held that 
where a suit was brought by six plaintiffs 
jointly and not in the name of their 
firm, and one of the plaintiffs bad died and 
his legal representatives had not been 
substituted fer him within the time allowed 
bylaw, the suit must fail. Chatterjee, J, 
in the course of his judgment observed:— 
“Order XXX, r. 4, does not help the ap¬ 
pellants, as that rule applies only to a case 
■where the suit is brought in the name of 

<^) 46 Ind. Cas. 309; 28 C. L. J.- 268; 
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the firm." AVe have, ho^vever, been refer¬ 
red to a Division Bench judgment of this 
Court in Mool Clvind v. l/oo/ Cfiand (2) in 
the course of which appear the following 
observations which are strongh’^ relied upon 
by Dr Narang: — 

"The rule of law now seems to be firmly 
established that debts due to trading part¬ 
nerships vStand on a diiTerent footing from 
debts due under ordinary contracts and 
that when one of the partners in a firm 
dies the surviving partners can sue for the 
recovery of the debts due to the firm with¬ 
out making the legal representatives of the 
deceased partner parties to the suit." 

These observat ions, ho wever, are qualified, 
by the previous paragraph which is as 
follows:— 

'* The view of the majority of the High 
Courts has now been adopted in O XXX. r. 
4, Civil Procedure Code, 190S, which de¬ 
clares that the legal representatives of the 
deceased partner are not necessary parties 
to suits 6 ?*ow( 7 /iC ia t/ie name, of the firm.*'' 

lam unable to accept the view that the 
clear effect of s. 45 of the Indian r'ontract 
Act has been modified by the Civil Pro¬ 
cedure Code, save as appears in 0. 
XXX, which is confined to cases where 
suits are brought not by individuals but 
in the name of the firm under which they 
are trading. Accordingly as the firm of 
Karam Chand-Kanshi Ram is not a party 
to the contra^'t sued upon, Dhari Ram can 
at the best only be regarded as suing on 
his own behalf, and as his co promisee has 
not joined in the action, and it is too late 
to add his personal representative at this 
stage as a s-uit by such person would now 
be barred by limitation, Dhari Ram’s suit, 
if otherwise maintainable in the present 
form, must fail. 

Before concluding I feel bound to refer 
to the manner in which the documentary 
evidence was dealt with by the trial Judge. 
In no instance does he appear to have 
comolied with the provisions of 0 . 
Xllf, r. 4, Civil Procedure Code, or to 
have observed the ordinary rules applic¬ 
able to the admission of secondary evidence. 
The respondents attempted to prove their 
case by producing a great number of letters 
written by themselves to third persons, 
mostly their own employees. They also pro¬ 
duced their own registers Many of these 
letters were copies, some bearing no 

' ( 2 ) 7JM C49 051; A. I. R. 19?3 Lah. 197:4 Ub. 
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Signature. A typicil example appeir^ in 
the evidence of Mehta Bahadur CluHirl, 
a member of the respondents’ linn, who 
states;—“I file the whole corres[)ondc nee 
in this case. P -1 to P-82 All tlnsp aie 
genuine documents." d’hese documents '"oIn¬ 
prise telegrams, postcards, copies of not tc- u, 
copies of letters written to third per.'^dns, 
and include a whole mass of matter w.hirh 
could not possibly be evidence ag;;inst the 
appellant. No attempt was made to prove 
these documents individually, but ih(i 
stamp of the Court was alli.xed, with one or 
two exceptions to each one, the stamp jmr- 
porting to be the endorsement requin d by 
O XlII, r 4 The dale of the endor.se- 
ment, how'ever, is in each case the Jst of 
May. 1920, which is the date when the 
plaint was filed. The date when the witness 
who purports to prove these documf nt.s 
was called was the blh of June, 11 ) 21 . 
It is obvious, therefore, that the endorse¬ 
ment upon all these documents was 
affixed at the time when they were filed in 
Court with the plaint. Order XHI. r. -t, 
requires that the endorsement should, 
amongst other requirements, hear the name 
of the person producing the document and 
the date on which it is produced which 
means the name of the person tendering 
the document in evidence and the date on 
which it was so tendered. Tiie trial Judge 
appears to have thought that i)rovide(l 
documents were stamped with the date (ju 
which they w'ere filed in Court, they 
ipso facto became evidence in the case 
without any formal proof. The Jiulge 
who wrote the judgment in this case 
is not the person wJio tried it and appaiently 
he was under the impression that all docu¬ 
ments which appeared on the file, whether 
proved or not, were available as material 
upon which he could base his judgment, 
and bis judgment has been based mainly 
upon such mateiial. As I have pointed 
out, even documents which have bfcn 
excluded^ by the trial Judge as inadmi,-si- 
ble in evidence have been relied upon by 
his successor as a basis for his conclu^ion. 
In view of the conclusion I have arrived 
at upon the competency of this suit it is 
unnecessary to discuss the merits of the case 
or to refer in any further detail to the evi¬ 
dence. This Court has in Secretaru of State 
for India V. Sarla Devi Chaudhravi (3) re¬ 
ferred to the observations of their Lordships 

(3) 79 lad. Cas. 79; 5 Lab. 227. 
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o[ the Privy Council as to the necessitj' 
of a stihct compliance with the provisions 
of O. XIII, r. 4, Civil Procedure Code. 
Had it been necessary for us to deal with 
the evidence it would have been impossi¬ 
ble to do so upon the present record, as 
hardly a single document has been admit¬ 
ted in accordance with the provisions of the 
(Xvil Procedure Code. 

For the reasons I have given I am of 
opinion that the respondents’ suit is not 
sustainable and that this appeal must be 
accepted, the decree of the trial Court 
reversed and the suit dismissed. I would 
allow the appellant his costs throughout. 

Campbell, J,— I agree. 

A- N. A. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 86 of 1926. 

January 7, 1927. 

Present: —Mr. Justice Dalai and Mr. 

Justice Pullan. 

BISHWANATH SINGH-Applicant 

versus 

DASRATH DUBE— Opposite Party. 

Civil Procedure Code (Act V of 190S), 0. XXI, r. 
SU—I'j.rccution of decree—Sale of non-ancestral pro¬ 
perty by Collector—Application to set aside sale on 
payment —Court, proper. 

The Court mentioned in r. 89 of 0. XXI of tho 
Civil Procedure Code is the execution Court and 
not the Court of the Collector or the Sale Officer 
where the sale proceedings take place. In the case 
of non-ancestral property, therefore, an application 
under r. 89 must be made to the execution Court 
and not to the Collector who has held the sale. 

Civil revision against an order of the 
Rubordinate Judge, Ghazipur, dated the 
()th of April. 1926. 

Mr. U. tS. Bajpai, for the Applicant. 

Mr. 5. N. Verma, for the Opposite Party. 

JUDGMENT.— The matter is covered 
by authority of a Bench of this Court, Fazal 
Rah v.Manzur Ahmad (1). The judgment- 
debtor’s property, which was non-ancestral, 
wa 1 auctioned by the Collector on a refer¬ 
ence by the Civil Court, because it was 
revenue paying property. Within thirty 
days of the sale the judgment-debtor de¬ 
posited the decretal amount with the 
necessary additions in the Collector’s Court 
in order to get the sale set aside. The 
Collector had no authority in the matter. 

The money was deposited in the treasury 

(1) 45 Ind. Cas. 773; 40 A. 425; 16 A. L. J. 433. 
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and the Collector sent an intimation to the 
Civil Court. The money was not deposited 
in the Civil Court till more than a month 
after the sale. The executing Court held 
that this was not a sufficient deposit under 
r. 89 of 0. XXr, and this finding was upheld 
in appeal. Both the Courts exercised juris¬ 
diction vested in them. They decided that 
the Court mentioned in r. 89 of 0. XXI 
was a Civil Court and not the Court of the 
Collector or the Sale Officer where sale pro¬ 
ceedings took place. Both the Courts had 
jurisdiction to arrive at such a decision. 
We cannot, therefore, interfere under s. 1J5 
of the Civil Procedure Code. 

It is true that if the property had been 
ancestral, the matter would have been 
different, because in that case the deposit 
in the Collector’s Court would have been a 
proper deposit under r. 30 of the rules 
framed by Government under ss. 68 and 70 
of the Code of Civil Procedure. 

Our attention was drawn to a Bench rul¬ 
ing in the case of Abdul Nasar Rashidud- 
din Ahmad Khanv.Lalta Prasad [2). The 
facts of that case were peculiar, and in that 
case the ruling in the case of Fazal Rab v. 
Manzur Ahmad (1) was distinguished and 
not dissented from. 

We dismiss the revision application but 
make no order as to costs. 

z. K. Application dismissed. 

12) 71 Ind. Cas. 1018; 21 A. L. J. 1G2; A. I. K. 1923 
All. 315. 


CALCUTTA HIGH COURT. 

Civil Rule No. 903 of 1926. 

December 6, li'26. 

Present: —Mr. Justice Mukerji and 
Mr. Justice Graham. 

NONI KRISHNA BOSAK—Defendant- 

Petitioer 

vei^sus 

NABAMONJURI DASSI— Plaintiff— 

Oppositb Party 

Civil Procedui'e Code (Act V of lOOS), 0. XXXIlIt 
rr. 6, 7—Application for leave to s^ie as pauper — 
Inquiry into pauperism—Ko objection from Govern¬ 
ment—Duty of Court to take evidence adduced by 
opposite Party. 

Havinf? regard to the provisions of rr. 6 and 7 of 
O. XXXIII of the Civil Procedure Code, a Court in¬ 
quiring into the pauperism of an applicant for leave 
to sue as a pauper, is bound to receive the evidence 
which the opposite party may adduce in disproof of 
pauperism even though the application is not opposed 
by the Government, [p. 727, col. l.j 
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Rule against an order of the Munsif, 
Second Court, Sealdah, (2'1-Perganas) in 
Pauper Suit No. 1 of 192G. 

Babu Ki’ishna Lai Banerjee, for the 
Petitioner. 

Babu Pfianindra Nath Das, for the 
Opposite Parly. 

JUDGMENT. —The petitioner alleges 
ill para. 3 of his petition that on the 10th 
July, 1920, the day on which the order com¬ 
plained of was passed his witnesses were in 
attendance and his V'akil. though not 
called on, insisted on the evidence of those 
witnesses being taken, but that the Court 
refused to take that evidence and disposed 
of the application of the opposite party for 
leave, to sue as a pauper upon the basis that 
there was no opposition by the Government 
to such application. This statement is 
supported by an affidavit and is not con¬ 
tradicted before us. On the other hand, 
there is on the record a list of witnesses 
present which was filed on that day and in 
which the names of three witnesses appear¬ 
ed as having been present on the occasion. 
It is clear, therefore, that the Munsif dis¬ 
posed of the matter without taking such 
evidence as the petitioner had offered be¬ 
fore the Court. Having regard to r. 6 and 
r. 7 of O. XXXIII the former of which 
requires a notice to be given to the opposite 
party and the Government for receiving 
any evidence which may be adduced in 
proof of the pauperism and for hearing any 
evidence which may be adduced in dis¬ 
proof thereof and the latter provides that 
the Court should examine the witnesses, 
if any, produced by either partv, there can 
be no doubt that the learned Munsif acted 
without jurisdiction is dealing with the 
case in the way that he did. 

We accordingly set aside the order 
passed by him on the 10th July, 1926, the 
order complained of in this Rule, and direct 
that an enquiry into the question of 
pauperism or otherwise of the opposite 
party will be held afresh and in the pre¬ 
sence of the petitioner giving the petitioner 
such opportunity as may be reasonable for 
adducing evidence in support of his con¬ 
tention. 

The Rule is thus made absolute but we 
make no order as to costs. 

A. N. A. Order set aside. 


ALLAHABAD HIGH COURT. 

Civil Revision* No. 147 ok ly2G. 
January 5. 1927. 

Present: —Mr. Justice Asliwoi th. 

HARI L.\L— Applu’.-vnt 

versus 

PAR.MESHARI DAS and another— 

Opposite Parties. 

Limitation 'IXof IVOS). s. I, Art. 173 

—Civil Procedure Code (.Iff T of lOdSj.s. i/; —R.- 
vieu\ apjdication for—Kxtencfmu nf time — Deloy, 
e^ect of—Review (implied for on hasls of rcrvitt deci¬ 
sion of superior Trihiinal — Pnilinr tn exercise di.scn.- 
(ion —Revision, whether lies. 

Tlie discretion allowed In- s 5 of ilu« Li:nitatioii 
Act to extend the period within which an ajiplica- 
tion for review must be made, should only l>e oxer- 
cisod where nu application altliou^h made afti-r tht> 
period of limitation ])rcscribed in tli'* Seliednle is 
made without delay, Imvin? rey:ani to the circuin- 
stanees of the case [p. 728, col, 1 ] 

W'liere review of a jud^jmeiit is applied for on the 
ground that in view of a decision of a sniH*rior (’oiirl 
the judgment sought to be reviewed cannot stand, 
an application for review made two months after 
the publication of the judgment of the superior Court 
cannot be said to have been ma<le after an un¬ 
reasonable delay. 

Where a Court fails to e.xercise its discretion upon 
an insufticient ground, the failure falls within the 
purview of s. 115 of the Civil Procedure Code, 
iitid.] 

Civil revision from an order of the Dis¬ 
trict Judge, Bareillv, dated the 12th of 
July, 1926 

Mr. S. N. Chaube, for the Applicant. 

Mr. B Malik, for the Opposite Parties. 


JUDGMENT. —This is an application 
in revision against an order of Mr. Plowden, 
District Judge of Bareilly, refusing to re¬ 
view a judgment of his predecessor. The 
facts of the case are follows. The present 
applicant owed money to the opposite 
party who brought a suit and obtained a 
decree. Some property of the applicant was 
attached and put up for sale and knocked 
down to the opposite party i. e , the decree- 
holder. Before the sale was conhrmed the 
judgment-debtor got some money from a 
third party by agreeing to sell that property 
to that third party. He then applied to 
the Court to set aside the sale on deposit 
of the whole amount plus 5 percent, under 
O.XXf, r 89. That application was reject¬ 
ed by the Munsif on the ground that the 
Allahabad High Court decisions weie 
against allowing a judgment debtor to 
make a deposit under O. XXI, r. 59. An 
appeal was ftled before the then District 
Judge Mr. Neave who dismissed the appeal 
on the same ground on the 14th August, 
1925. An application in revision was made 
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to this Court. That application was dis- 
mis?f-d by this Court on the giound that 
the District Judge had applied the view of 
law by which he was bound at the time and 
that his decision in consequence gave no 
cause for revision. The applicant was, how¬ 
ever, advised by this Court to apply to the 
District Judge to review the appellate 
decision of Mr. Neave of the Mth August, 
1025 This was done on the 25th March. 
102G. Tjiis application was also rejected 
by Mr. Xeave's successor Mr. P. C. Plowden. 
The application for review wss beyond the 
90 days allowed by Art. 173 of the Limita- 
tio[i Act but Mr. Plowden recognised the dis¬ 
cretion possessed by him to admit the ap¬ 
plication after time under s. 5 of the Limi¬ 
tation Act. He rightly held, however, that 
the discretion aliowed*by s. 5 should only be 
exercised when an application, made after 
the peiiodof limitation prescribed in the 
Hchedule, is made without delay. He found 
that the decision of this Higli Court which 
alleied the view of law which it was in¬ 
cumbent for the District Judge to follow 
was published in January, ly2G and held 
that the ayjj licant should have apydied 
earlier than the 25th March. 

There is an affidavit on the file, filed by 
the present applicant in this Court that the 
reason why he did not apydy until the 25th 
Match was that he only heard of the dis¬ 
missal of his application for revision by the 
High Court and of the High Court’s advice 
to liim to apply in review to the District 
Judge on the 23rd March. It is urged by 
Counsel for the opposite party that this 
affidavit is based on a postcard on the 
file but that the applicant when applying 
to Mr. Plowden did not take the trouble 
to prove the postcard cr to put in an affi¬ 
davit in respect of it. 

It appears to me that as the decision re¬ 
ferred to by Mr. Plowden was only published 

in January the applicant cannot'be said to 
have unduly delayed in making his appli¬ 
cation for review. Even if the affidavit and 
the postcard are- not taken into considera¬ 
tion, two months is no long time for a 

client becoming acquainted with 
the result of a decision of this Court on a 
point of ]aw^ It appears to me, therefore, 
that iMr, Plow’den failed to exercise the dis 
cretion of admitting the application for 
review after time, upcn an insufficient 
ground, and, in my opinion, such a failure 
falls under s. 115. 
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The application for review’ is, therefore, 
granted and it is ordered that the District 
Judge re consider the judgment of his pre¬ 
decessor. Costs will abide (he result. 

N. Applicalion granted. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 108 ok 1926. 

February 1. 1927, 

Present-'-'Mr. Justice Hasan and 
Mr. Justice King. 

BANK OF UPPER INDIA Ltd., (in 

Liquidation) through Mr. HENRY 
HUNTER, Liqui dator—Pimintiff 

—Appellant 

versvs 

JAGGAN— Defendant— 
Respondent. 

Limitation Act <1X of 1908,, Sck. I, .4rf. ISO'- 
Mortgage —PevfPlvul lease hy viortgagor^Suitby inorU 
gngee to set aside Ica-sc— Limitation—Cause of action — 
Transfer of Property [IV of ISS2), s. OS—Act 
causing permanent injury. 

Where a mortgagor in possession of the mortgaged 
property executes a perpetual lease in favour of a 
third party, a suit by the mortgagee to avoid tlie 
lease on the ground that it has the elTect of diminish¬ 
ing the security ofFered for the loan advanced by 
him under the mortgage, is governed by Art. liO 
of the First Schedule of the Indian Limitation Acl 
and the rigljttosue accrues on the date of the lease, 
[p. 72 •. col. 1.] 

Where a mortgagor grants a permanent lease of 
the mortgaged property, liis act would amount to 
‘permanent injury' within the meaning of 6. Ob of 
the Transfer of Property Act, if the security is 
rendered insufficient by the act. [itid-l 

Second appeal against the judgment and 
decree passed by the Subordinate Judge, 
Bahraich, dated the 15th December, 1925, 
upholding the judgment and decree passed 
hy the Munsif, Qaisar Ganj, District 
Bahraich dated the 6th December, 1924. 

Mr. //. Husain, for the Appellant. 

ilr. A. P. Sen, for the Respondent. 

JUDGMENT.— This is the plaintifi's 
appeal from the decree of the First Sub¬ 
ordinate Judge of Bahraich, dated the 12th 
of December, 1925, confirming the decree 
of the Munsif of the same place, dated the 
6th of December, 1924. 

The plaint'fi’s suit has been dismissed 
as barred by limitation. We are of opinion 
that it has rightly b en dismissed as such. 
The facts are these. The plaintiff held two 
n^ortgages, simple in their nature, in respect 
of seven or eight villages. The mortgages 
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were effected by one Syed Hyder Mehdi in 
the year 1903. He was the owner of the 
mortgaged property. A suit for sale of 
the mortgaged property was instituted by 
the plaintiff on the basis of the mortgages, 
and a final decree for sale was obtained 
on the 25th of May, 1-#12. The sde in 
pursuance of the decree took place on the 
2lst cf_ December, 1921. and at that sale, 
the plaintiff purchased the mortgaged pro¬ 
perty. Wnile the mortgagor was in posses¬ 
sion and before the suit for sale was insti¬ 
tuted, he executed a perpetual lease in- 
favour of the respondent on the I'Oth of 
December, 190 The lease was registered 
on the 17th of March, 1910 The object of 
the suit, out of which this appeal arises, 
is to avoid the lease of the 20th of December, 
1909, on the ground that it had the effect 
of diminishing the security, which was 
offered to the plaintiff for the loan of money 
made by him under the mortgages of the 
year 1903. As already slated, the Courts 
below have dismissed the suit as barred by 
Umitatiou. It appears to us that, having 
regard to the relief prayed for, the suit is 
clearly governed by Art. 120 of the First 
Schedule of the Indian Limitation Act. 

The substance of the plaintiff’s case s 
tha^ htt wants to protect his rights as a 
mortgagee and, a* such, he would certainly 
have a cause of action to obtain a declara¬ 
tion of the nature which he wants to obtain 
in the present suit, if the act of leasing 
has caused any permanent injury to his 
rights as a mortgagee. Whether they have 
caused such injury or not must be deter¬ 
mined with reference to the rule of law 
enacted in s. 68 of the Transfer of Property 
Act (1882). According to that rule, the act 
of leasing will amount to permanent in¬ 
jury if the security is rendered insufficient 
by that act. Now if the plaintiff’s case ivS, 
as we think it is, that the lease did render 
the security insufficient, then the insuffici- 
eaoy was rendered on the date when the 
act was done and that is the date of the 
lease. Therefore, it follows that the right 
to sue accrued on the date of the lea^^e. 
Bat, even if the right to sue accrued only 
from the date when the plaintiff acquired 
knowledge of the lease in question, th^re 
's a finding of the Court below, and that 
finding is supported by substantial evidence, 
that the plaintiff acquired knowledge of it 
at the latest on the 2Hh of November, 1913. 
Taking the last mentioned date, therefore, 
0.6 tQo starting point of limitation under 


Art. 120, the suit is agaiu barred by that 
Article. 

We, therefore, dismiss this appeal wiili 
costs. 

A. N. A. Apptial dismissed. 


ALLAHABAD HIGH COURT. 

SiscoND Civil ArPE\L No. 1076 of 1924. 

December 3, 1926. 

Present: —Mr. Justice Ashworth, 
TILAK SINGH -Plaintiff- 

Afpellant 

versus 

RAM TAHAL SINGH and others— 
Defend ints—Respondents. 

U. P. Land Rcvemie Act (III of 1001), s. V.Q — 
Grove—Partition — Trees, separate award of. whether 
necessay'y. 

Section 119 of the U. P. Land Revenue Act does 
not contemplate that tlie partition ofticor sliould 
award the trees as distinct from the hind of groves, 
though it may well be that co-sharers may remove 
certain trees from certain plots before the partition 
takes effect, fp. 730. col. IJ 

Niamat‘Ultah v. Safiitunnissa Bihi (1), distinguish¬ 
ed. 

Second appeal against the decree of the 
Additional Subordinate Judge, Azamgarh. 

Mf. vV D, S'aha^ for the Appellant. 

Mr. P. L. Bancrji, for the Respondents. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaint¬ 
iff appellant against the defendants-re- 
8i)ondeat in respect of grove No. 341-b in 
the village of Firozabad. The plaint sets 
forth that at a partition of the village 
between the co-sharers grove No. 341 was 
divided into six pattis and that patti No. 6 
was awarded to the plaintiff along with the 
trees therein but that the defendants who 
were the co sharers hid claimed the trees 
therein and interfered with the plaintiff’s 
possession of them. Accordingly the relief 
asked was perpetual injunction and dam¬ 
ages. 

Both the lower Courts have found that 
no removal of trees was proved against the 
defendants and against this finding of fact 
there is not and could not be any second 
appeal. The lower Courts also decided 
that the defendants were right in their 
plea that at the partition although the 
land occupied by the grove was sub-divid¬ 
ed, yet the trees on the grove were assign¬ 
ed separately from the land on which 
they stood, It is the appellant’s contention 
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that this finding of the lower Courts was 
based on an incorrect interpretation of the 
partition proceedings. 

Tlie plaintifi-appellant relies upon a map 
prepared at the partition showing plot 
No. 311 as divided into six portions, and 
eiiowing particular trees on each portion. 
There is a schedule also at the side of 
the map on this partition map showing 
the names of the co-sharers to which the 
pattis were respectively awarded along 
withthe trees on those pattis. Apart from 
this the faj’d taqsim or partition proceed¬ 
ing declares in para. 6 that the hagJis will 
be divided, along with their trees, and 
in para. 9 it provides that it is only 
spontaneous or unclaimed trees that will be 
divided according to their value among the 
co-sharers. The lower Court, however, held 
that this evidence was rebutted by the fact 
of a certain paper called the hhasra darakh- 
tan which contained the names of the co¬ 
sharers, the original numbers and certain 
trees. They interpreted this document to 
be a khasra allotting individual trees to 
the CO- sharers. This document is accom¬ 
panied by another khasra not qualified 
by the word darakhtan in which the bagh 

in dispute is clearly divided into six pattis. 

The explanation of the appellant’s Counsel 
as to the paper headed khasra darakhtan is 
that it merely shows the owners of the trees at 
thetime ofthe partition andwasmerely used 
as a basis for sub division of the groves. 
It purports to be a khatauni of the year 
1317 F., which it is said corresponds to 
1910 whereas the partition took place 
in 1911. It appears to me that this ex¬ 
planation of the paper called khasra 
darah'htan is the only one consistent with 
the map, the partition proceeding and the 
settlement khasra just mentioned. Again 
it is the only explanation which explains 
the difference of the year on this khasra 
darakhtan to the year of the partition. It 
may be also mentioned that under s. 119 
of the Land Revenue Act, it does not 
appear to be contemplated by the Act 
that the partition officer should award 
trees as distinct from land of groves though 
it may well be that co sharers may remove 
certain trees from certain plots before the 
partition shall take effect and it has been 
held that in such a case even if the trees 
are not removed before the partition comes 
into effect the party to whom some trees 
are awarded may sue within 12 years to 
remove them, This decision which is un¬ 


reported elsewhere is to be found in Niama^ 
l-llah V. S-ifulunnism Bihi (1) Wlietherthig 
decision is correct or not it is not applic¬ 
able to the present case. I find that there 
is no evidence to show that the co-sharers 
were allotted trees which fell in the portion 
of a bagh allotted to another co-eharer. 
On the contrary, the evidence appears 
to me to show that these groves were 
divided among the co-sharers along with 
the trees on the respective portion allotted 
to each co-sharer. Both the lower Courts 
have commented on the fact that when the 
amin visited the place he found that the 
trees on the plot in respect of which this 
suit was brought did not correspond with 
the trees shown on that plot in the partition 
proceedings. They have argued from this 
fact along with the admission of the plaint¬ 
iff that he has not cut any trees, that the 
trees were cut by the defendants and that 
this shows that the partition proceedings 
were not understood by the parties as allot¬ 
ting the trees along with the grove land. 
We are not concerned in this case, however, 
with deciding how the parties understood 
the partition proceedings. The question 
is what was the legal result of the parti¬ 
tion proceedings. The plaintiff bases his 
title on them and, in my opinion, he has 
proved his case. Accordingly I set aside 
the finding of the lower Courts on this 
matter and decree the plaintiff's suit so far 
as it asks for an injunction. The appellant 
will get his costs in this Court and half 
costs in the lower Courts. 

A. N. A. Order set aside. 

(1) 74 Ind. Cas. 769; A. I. R. 1921 All. 160. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 197 of 1926. 

February 3, 1927. 

Present:—’Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan. 
SECRETARY of STATE for INDIA is 
COUNCIL. NAZUL DEPARTMENT, 
LUCKNOW— Plaintiffs —Appellants 

versus 

NABI BAKHSH and another— Dependants 

—RR.iP.'JNDENTS. 

Contract Act {IX of 1S72), s. 20 —Compromise of 
doubtful rights—Mistake as to fact not essenUal to 
agreement—Contract not void. 

Certain lands in the City of Lucknow were held by 
the defendants as tenants under the Secretary of state. 
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The latter sued for possession of tlie lands. The 
defendants denied liis title, "but tlie suit was com¬ 
promised by the defendants who acknowledged the 
Secretary of Slate's title and executed a kalniHytit to 
him. It was subsequently decided by the Privy 
Council, in a suit not inter partes that the title to 
lands occupied by houses in the City of Lucknow' 
rested in the occupants of the houses and not in 
the Crown. In a suit for rent by the Secretary of 
State the defendants contended that the compromise 
was void as it was vitiated by a mistake of fact as 
to the title of the Crown : 

Heldy that the essence of the compromise was llie 
recognition of the antecedent title independently of 
whether it actually existed or not and tlie matter 
that the title lay actually in the Secretary of Slate, 
not being a fact essential to the agreement, the com- 
promise was not void under s. 20 of the Contract Act. 
[p. 732, col. 1.] 

Second appeal against the decree of the 
Second Additional Subordinate Judge» 
Lucknow, dated the 15th March, 1926. con¬ 
firming that of the Munsif, South Luck¬ 
now, dated the 29th November, 1924. 

Mr. G. H. Thomas, for the Appellant. 

Mr. Haider Husain, for the Respondents. 

JUDGMENT.— This is the plaintiff’s 
appeal from the decree of the Second Addi¬ 
tional Subordinate Judge, Lucknow, dated 
the 15th of March, 1926, revere-ing that 
of the Munsif, South Lucknow, dated the 
29th of November, 1924. 

The appeal arises out of a suit brought 
by the Secretary of State for India in 
Council for the recovery of rent in res¬ 
pect of two plots of lands Nos. 1280 and 
1281 situate in Mohalla Qutubpur, City 
Lucknow, from the defendants-respond- 
ents. 

The facts are as follows:— 

On the 29th of November, 1915, the 
plaintiff had instituted a suit against the 
defendants for recovery of possession of the 
plots in suits. The defendants denied the 
plaintiff's title and claimed title in them¬ 
selves. Eventually the controversy so raised 
as to the question of title was amicably 
settled and the suit terminated with a com¬ 
promise between the parties. In terms of 
the compromise the defendants abandoned 
the issue as to title and agreed to hold the 
lands in suit on payment of an annual 
rent of Rs. 20. The Court made a decree 
in pursuance of the compromise. The 
terms of the compromise were further rati¬ 
fied by the Secretary of State executing a 
lease in respect of the lands in suit in 
favour of the defendants and the defendants 
executing a kabuliyat in favour of the 
Secretary of State in relation to the same. 
Tbe defence in the present suit, which 
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has prevailed in the lower Appellate Court, 
is that, the coaiproniise and kabuliijat Hie 
void by reason of the mutual mistake of 
the parties as to the title of the Secretary 
of State to the lands in suit, vide a. 20 of the 
Indian Contract Act, 1872. 

In proof of the above defence the defend¬ 
ants rely upon a decision of a Bench of 
the late Court of the Judicial (.^ominis- 
sioner of Oudh in the C'ase of Barati v. 
Secretary of State for India (i). Jn the 
judgment delivered in that case, which 
was not ititer partes, the Court had 
come to the conclusion that the title to 
lands occupied by houses in the City of Luck¬ 
now rested in the occupants of the houses 
and not in the Crown. This conclusion 
was reached on the interpretation of cer¬ 
tain orders and letters of the Chief Com¬ 
missioner of Oudh as having the effect 
of releasing such lands from the opera¬ 
tion of Lord Canning’s Proclamation of 
1858. We are of opinion that the defence 
fails and the plaintiff is entitled to the 
decree for which he has asked. 

On the merits of the case the learned 
Subordinate Judge distinctly finds that 
prior to the suit of 1915 the defendants’ 
predecessor in-interest held the lands in 
question in the status of a tenant and 
paid rent thereof to the Secretary of 
Stale. On those facts it follows thattho 
Secretaiy of State had title by estoppel 
to the lands in suit and this tiilo 
had originated or at least continued to 
operate subsequent to the alleged release 
from the operation of the confiscation of 
1858 by the Chief Commissioner of Oudh, 
In this view of the case the title of the 
Secretary of State cannot be treated to 
have been founded solely on the confisca¬ 
tion. Thus there is no basis for the con¬ 
tention that the Secretary of State was 
under a mistaken belief as to his title 
on the date of the compromise in the suit 
of 1915. 

We have already stated that the suit 
of 1915 directly raised the issue as to the 
title of the lands in suit. The object of 
the compromise was to stop investigation 
of the issue as to title. 

The agreement contained in the com¬ 
promise and in the subsequent deeds 
following it was not conditional on the 
existence of title, as a matter of fact, in 

0) 61 Ind. Cas. 721; 24 0. C. 33; 8 0 L. J 233- 3 
U. P. L. I^. (Oudh) 35. 
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the Secretary of State. The essence of the 
compromise was the recognition of antece¬ 
dent title iridependently of the fact as to 
wliethcr it actuallv existed or not. Thus the 
matter tliat the title actually lay in the 

Secretary of State was not a fact essential 

% 

to the agreement. 

The result is that we allow this appeal, 
set aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance. The plaintitT-appellant 
will be entitled to his costs in all the three 
Courts. 

A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 

SECJ^D Civil Appeal No. 2d34 of 1922. 

July 5, 1926. 

Present:—Mr. Justice Broadway and 
Mr. Justice Coldstream. 

SMAIC AND OTHERS—Plaintiffs— 

Appellants 

versus 

BAHAB AND OlHttRS—D efewdants 

■ —ReaPr.N DENTS. 

Limitation .^l^t (IX <>/ lOOS), ScJi. I, Art. 120— 

declaratorII .vnit—Limitation —Fre.'>7i invasion of right 
-Fresh cause of action—Fntry of joint ownership 

n rerenne rcrnrils. effect of. 

Tlje pUintifTs and the defoiidnnts wore entered as 

oint owners in tlic revenue records though the de- 
endants were not in possession In lol)7 the plaintins 
ttempted to liave the entries altered so as to have 
heir names recorded as sole owners but their appli* 
ation was rejected. In 1021 one of the defendants 
pplied for partition of the land. The p aintifts 
•leaded their exclusive title and were referred to the 
’ivil Court. The plaiiitifls sued for declaration of 

Held, li that the plaintiffs suit was not barred 
Qasmuch as the application for partition was an 
ct of invasion which pave a new cause of action; 
Ifalcim Singh v Waryaman (1) and Jahana v. 

Vali (2), followed. i * j ♦ 

(2) that the fact that the entries rfla^ed to co- 

wnership and not to sole-ownership did not allect 
he question. 


Second appeal from the decree of the 
District Judge, Montgomery at Lahore, 
dated the llth August, 19i2, modifying 
that of the Subordinate Judge, First Class, 
Montgomery, dated the 21st March, 1922. 

Chaudhari Zafar Ullah for Mr. 

Ahdvl Aziz and Mr. Ananf i?am, for the 
Appellants. 

Mr. Aziz Ahmad, for the Respondents, 
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JUDGMENT. 

Broadway, J.— The only point for 
determination in this appeal is whether the 
suit brought by the plaintiffs is within 
limitation. The trial Court held that it 
was. The lower Appellate Court came to 
the conclusion that it was not. It is not 
necessary to set out the facts of this case 
in any detail. The Revenue Records show 
that the land in suit in the “ownership” 
column is entered as belonging to the 
plaintiffs and the defendants but the 
possession is with the plaintiffs. This state 
of affairs has existed since 1872 or there¬ 
abouts. In 1897 an attempt was made by 
the plaintiffs to have the Revenue Records 
altered and their names entered not only 
as in sole possession but as sole owners. 
This application was rejected. In 1921 one 
of the defendants applied for partition of 
the land in suit. The plaintiffs pleaded 
their title and were referred by the Revenue 
Authorities to the Civil Court. In my 
judgment the suit is clearlv within limita¬ 
tion. la Hakim Singh v. Waryaman (1) a 
similar question arose for decision and it 
was held that the application for partition 
was an act of invasion which gave a new 
cause of action. Jahana v. Wali (2) is an 
authority to the same effect. Mr. Aziz 
Ahmad for the respondent very frankly 
accepts the propositions enunciated in those 
authorities but has attempted todifferentiate 
this case from those on the ground that 
in the reported cases the entries showed 
sole-ownership whereas in the present 
case the entries related to co-ownership. 
This is a distinction, no doubt, but I do not 
think it affects the question. 

I would, therefore, accept this appeal and 
return the case to the Court of the District 
Judge, for disposal of the other questions 
raised in appeal. Costs io this Court will 
follow the event. The stamp on appeal will 
be refunded. 

Coldstream, J.—I agree, 

A. N. A. Appeal accepted: 

Case remanded. 

(]) 140 P. R. 1907; 187 P. W. R. 1^07. 

(2) 53 Ind. Cas. 595; 98 P. R. 1919 
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ALLA.HABAD HIGH COURT. mat uz zamani Bcgam v. Mdsha Allah Khaa- 


Second Civil Appeal No. 1250 of 1924. 

December 23, 1920. 

Present :— Mr. Justice Dalai and 
^Ir. Justice Pullan. 

MADAN MOHAN LAL-DEFENDiNT— 

Appellant 

I’e I'svs 

JAI NANDAN LONIA and others— 
Defendants—Respondents. 

Transfer of Property Act (IV of 1SS2^. s. oO — 
UorUjage — Registei'ed instrumeyit, nzcessitij of—Mere 
delivery of possession, effect of. 

The fact that a person is put in possession of pro¬ 
perty in lieu of some money due to him docs not 
confer on him any title to possession of the property 
in the absence of a registered instrument of mort- 

Where a Statute requires that a particular kind of 
transfer, as for instance a mortgage, shall be effected 
by a particular kind of instrument, its provisions 
must be enforced with stringency. 

Salamat-uz-zamani Begam v. Masha Allah Khan 
(2), followed. 

Mahomed Miisav. Aghore Kumar Ganguli [D, dis¬ 
tinguished. 

Second appeal against the decree of the 
Subordinate Judge, Jaunpur, dated the 
28^ of April, 1924. 

Dr. K. N. Katju, for the Appellant. 

Mr P. L. Ba7ierji, for the respondents. 

JUDGMENT. —A suit for redemp¬ 
tion was decreed. The appellant was a 
party as defendant to the suit because he 
was in possession. In appeal the argu¬ 
ment advanced is that the mortgage was to 
continue for 30 years from 17th December, 
ly06, and, therefore, the suit was premature. 

We, however, find that the appellant has 
no title to possession and cannot resist the 
suit for redemption. His case was that the 
widow of the mortgagee Bhagwanta Lonia 
put him in possession of the property in 
lieu of some money due to him from Bhag¬ 
wanta. There was, however, no registered 
deed of transfer. 

A large number of rulings was produced 
before us. We have read them all. They 
are all based on the observations of their 
Lordships of the Privy Council, in the case 
of Mahomed Musa v Aghore Kumar 
Ganguli (1). 

That ruling does not imply that a trans¬ 
fer under such circumstances as existed in 
the present case, could be made without a 
registered document. We agree with the 
observations of Mr. Justice Piggott in Sala- 

(1) 28 Ind Cas. 930; 42 C. 801; 17 Bom L. R. 420; 
21 C. L. J. 231; 28 M. L. .1. 5IS; 19 0. W. N. 2.50; 13 
A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; (1915) M. 
AV. N.G21; 421. A. (P. C.). 


(2). The obsevations are at page 196*; wliorc 
the Statute recpiires that a particular kind 
of transfer, as for instance a mortgage, 
shall be effected by a particular kitid of 
instrument, it seems to ns that their L^vd- 
ships have always enforced such a provi¬ 
sion witii great stringency. We hold that 
the appellant has no title to the property, 
and, therefore, cannot resist the suit for 
redemption. 

We dismiss the appeal with costs which 
shall include fees here on the higher scale. 

A N. A. Appeal dismissed. 

(2) 4.3 lud Cas, 015; 40 A. l>7: 10 A. L, .1. 1!I8. 

♦Page of 40 A.— [Kd.] 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1062 of 1926. 

February 8, 1927. 

Present: -Mr. Justice Jai Lai. 

HAKI SINGH AND OTHERS—Vendees-^ 
Defendants—Appellants 

versus 

SAHIB SINGH— Plaintiff and 

ASA SINGH— Vendor—Defendant—* 

Respo.ndents. 

Custom—Alienation^Anlecedenl debt, nature of debt, 
enquiry into—Stamp Act {II of IS'JO), ss. Sii, 01 — 
Document insu^ciently stamped^Ubjection in appeal. 

Where an alienee, after having satislied himself 
as to the existence of the antecedent debt due by 
the alienor actually discharges that debt, no question 
of enquiry as to the nature of the debt arises unless 
it is proved that it is tainted with immorality' or 
that there are suspicious circumstances whi(;li should 
have put the alienee to enquiry, [p. 7.34, col. 1.] 

Tlie objection as to the inadmissibility of a docu¬ 
ment for want of sufiicient stamp cannot be taken 
up for the first time in appeal. 

Second appeal from the decree of the 
District Judge, Jullundur, dated the 28th 
January, 1926, reversing that of the Sub- 
Judge, Second Class, Jullundur, dated the 
31st March, 1925. 

Mr. D. C. Rain, for the Appellants. 

Mr. C. L.Mathur,ior the Respondents. 

JUDGMENT.— In pursuance of my 
order of remand dated the 8th of October, 
1926, the District Judge has submitted a 
finding that Rs.850 was paid by the appel¬ 
lant to Basant Singh in discharge of a debt 
due to him from the alienor. This finding 
is based on evidence on the record and 
cannot be attacked before me and the 
appeal, therefore, is concluded by it. 
Counsel for the respondents has raised objec¬ 
tions to the report of the District Judge, 
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The tirst objection is that the document 
in favour of Basant Singh was inadmissi¬ 
ble in evidence for want of sutTicient stamp. 
This objection cannot be taken on appeal, 
considering that the document has already 
been admitted in evidence by the trial 
Court. The second objection is that the 
appellant has not shown that he made an 
enquiry as to the nature of the debt, that 
is to say, whether there was any necessity 
for the alienor to borrow the money from 
Basant Singh. In this connection it may 
be noted that there is absolutely noevidence 
on behalf of the respondent who did not 
think it necessary to go into the witness- 
box himself. The alienee having satished 
himself as to the existence of the antece¬ 
dent debt due to Basant Singh and having 
actually discharged that debt, no question 
of enquiry as to the nature of the debt 
arises unless the plaintiffs prove that it 
was tainted with immorality or that there 
were suspicious circumstances which should 
have put the alienee to enquiry. In my 
opinion there is no force in the objections 
by the respondents. I accept this appeal, 
Bet aside the decree of the learned Dis¬ 
trict Judge and grant the plaintiffs a decree 
to the effect that the alienation in dispute 
shall not affect their reversionary rights in 
the property in suit except to the extent of 
Rs. 650. Under the circumstances of the 
case I leave the parties to bear their own 
costs throughout. 

o L. Appeal accepted. 


ALLA.HABAD HIGH COURT- 

Sbcon’I) Civil Appeal No. 910 of 1924. 

November 29, 1920. 

PreseiU.— Mr. Justice Dalai and 
Mr. Justice Pullan. 

MANG AT—Defendant—Appellant 

^versus 

Masammat BHARTO— Plaintiff and 

HARGYAN and another—Defendants— 

Respondents. 

Hindu Law-Widow—Re-marriaye-Forfeiture of 
■ti}idow's CHlate-Custom to the contrary—Possession for 
twelve years after re-mairiaoe -Adverse possession — 
Hindu Widow's He~marriage .IcI s. 2. 

The rule enacted bv 6. 2 of the Hindu Widow's 
Re-iiiarriage Act of 1856, that a Hindu widow on re¬ 
marriage forfeits all her rights and interest m her 
deceased husbands property does not apply to a 
Hindu widow who was permitted by custom to re- 
piarry even prior to 1856, and such a widow does 
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not, therefore, ac(iuire ownership of her husband’s 
e.stafe liy adverse possession by continuing in pos¬ 
session of the same for more than twelve years after 
lier re-marriage. 

tiajadhar v. Kaunsilla (1), followed. 

Second appeal from an order of the 
Additional District Judge, Meerut, dated 
the 12th of April, 1924. 

Mr. N. P. Ast'fiana, for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT. —For the purposes of 
this second appeal, it must be held that the 
plaintiff JfusaTninai Bharto is the daughter 
of Musannnat Rukmin by Hari Ram. This 
was disputed by the defendant, but both 
the Subordinate Courts held in favour of 
the plaintiff. The next point is whether 
the suit for declaration by the plaintiff 
that the deed of gift executed by A/u5a//i- 
mat Rukmin in favour of defendants Nos. 1 
and 2 was not binding on her was time- 
barred or not. It was argued that Musam- 
mat Rukmin lost her right to hold her 
husband's estate for her life on her re¬ 
marriage, and as she continued in posses¬ 
sion she became owner by adverse posses¬ 
sion after a lapse of twelve years. Refer¬ 
ence was made to a. 2 of the Hindu Widow’s 
Re-marriage Act (XV of 1856), which 
enacted that a Hindu widow on re-mar¬ 
riage forfeited all her rights and interest 
in her deceased husband’s property. This 
Court, however, has held repeatedly that this 
forfeiture does not apply to a Hindu widow, 
who is permitted to re-marry, prior to 
1856. All the previous judgments are refer¬ 
red to at page 165* of a Bench ruling of 
this Court in Gajadhar v. Kaunsilla (1). 
Mr. Justice Banerji who delivered the 
j udgment of the Court felt thimself bound by 
the previous rulings. His personal opinion 
appears to be that the rulings of the Cal¬ 
cutta aud Madras High Courts more cor¬ 
rectly interpreted the law. We are in the 
same position and are not prepared to refer 
the matter to a Full Bench after this Court 
has taken one view for a long series of 

years , , i 

It was next argued that a Jat ot the class 

to which Musammat Rukmin belonged was 
not permitted to re-marry prior to 
The learned Judge of the lower Court has 
examined the evidence on page IL of the 
printed book. We agree with him that the 
wajib ul-arz did not record any custom con¬ 
fined to Jats alone because the co sharers 
of the village belonged to communities 
(\) 1 Ind. Cas. 761; 31 A. 161; G A. L. J. 10 7. _ 

”Tagc o£' 3TA.- [fid.J 
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other than Jats as well as Jats. The learn- Judge appointing himself as Receiver at a 


ed Judge referred to the evidence of Pirthi 
Singh witness for the defence who deposed 
that a Hindu widow in the village in which 
the parties lived never forfeited her right 
to her deceased husband’s property by her 
re-marriage. 

Mmammat Rukmin was, therefore, a life- 
holder and did not start any adverse title 
by her re-marriage. 

We dismiss the appeal with costs includ¬ 
ing in this Court fees on the higher scale. 

A. N. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 88 of 1926. 

February 9, 1927. 

Present: —Sir Cecil Henry Walsh, Kt., 
Acting Chief Justice, and Mr. 

Justice Banerji. 

MAKHAN LAL— Decree-Holder— 

Appellant 

versus 

Chaiidhri MUSHTAQ ALT— Judgment- 

Debtor—Respondent. 

Cii’i/ Procedure Code (Act V of 1008), 0. XXXIV, 
0. XL --Morloaije-decree — ICxecuiion—Appointmejit of 
Receiver, legality of—Equitable execution, exceptional 
remedy. 

Order XL of the Civil Procedure Code relating to 
th® appointment of Receivers has no application to 
the execution of mortgage-decrees. 

Appointment of a Receiver by way of execution is an 
exceptional remedy derived from Pmglish practice. 

First appeal from an order of the Sub¬ 
ordinate Judge, Badaun, dated the I3th of 
April, 1926. 

Mr. Harnandan Prasad, for the Appellant. 

Mr. Mushtaq Ahmad, for the Respondent. 

JUDGMENT. —This order is wholly 
without jurisdiction. We do not propose 
to discuss the various cases which the 
learned Judge has referred to in Indian 
Oases, because some of them contain dicta 
of a very wide character, which open up a 
variety of rather debatable question. In 
our view, O. XL of the First Schedule has 
nothing to do with the execution of mort¬ 
gage-decrees. The learned Judge says that 
there is no prohibition in law against the 
appointing of a Receiver in the case of a 
mortgage-decree. There are great many 
things which are not prohibited in the 
Code One might jrst as well say that as 

(.bereis no prohibition in the Code to a 


large salary, that he has, therefore,} urisdic- 
tion to do so. In our opinion, the matter 
becomes quite plain when O. XL, which 
deals with the appointment of a Receiver, 
is understood. The appointment of a 
Receiver by way of execution is an excep¬ 
tional remedy derived from English 
practice; indeed in England it is called 
equitable execution. It is quite clear that 
it is intended to be a form of execution by 
this Code. Section 51 of the Code, that is 
to say, in the controlling part of the Code, 
lays down the various forms of execution. 
These include the appointment of a Re¬ 
ceiver. Order XL is the only provision 
to be found in the First Schedule dealing 
with the appointment of a Receiver. It is, 
therefore, clearly intended to provide the 
machinery for carrying out that form of 
execution which has already been provided 
for by s. 51 of the Code. 

The case of mortgage decrees is quite 
special. It is all contained in O. XXXIV. 
Subordinate Judges ought not to require 
being reminded in these days that 
0. XXXIV was transferred from the Trans¬ 
fer of Property Act, because difficulties 
had arisen and confusion had occurred in 
differentiating between the case of execu¬ 
tion of mortgage-decrees and other decrees, 
and the enactment of the provisions of 
B. 34 for enforcing mortgage-decrees was 
specially brought into the Schedule and 
placed into watertight compartments in 
order to prevent misunderstanding. We 
are clearly of opinion that the provisions of 
0. XXXIV in the execution of mortgage* 
decrees allow no loophole for the applica¬ 
tion of the procedure provided by 0. XL to 
morlgage-decrees. We must allow the 
api 3al and set aside the order of the Court 
below with costs here and below including 
fees in this Court on the higher scale. 

A. N. A. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellata Order No. 273 

OP 1925. 

March 30, 1926. 

Present :—Justice Sir Ewart Greaves, Kt., 

and Mr. Justice Mukerji. 
GNANADA 8UNDARI MOJUMDAR- 

Appellant 

versus 

CHANDRA KUMAR DE-Respo.^dent. 

C'tt'ii Procedure Code (Act V of 1008), w. 1^, 
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(' XXI. y.'-'2 — E/'’cntion .‘^alc—Order for restitution 
under .s. l-W, irhethcr appealabJe—Tenayits of auclton- 
purchaser, whether can he proceeded against in exe¬ 
cution. 

An nriler for rcstituti. n, made under s. 131 of the 
Civil l’riee<l.iiv Cnd.-, l,ut in fu'-t. in cxeivise, hy 
anilogy, pf tlr* .i'iri>di<‘»i.tn uiidor s. Ill of the (’ode, 
is api'oa’.a'nl'-. p. T.'w.col Ij 

iS /y.'i i''') Pass v Kito Singh ilh not followed. 

When an cxecutiDii sale is set aside, Ih-.* jmlgment- 
debtor is not entitled in execution proceedings to 
have an order bn- <lelivery of possession by way of 
restitution agiin>ta person who has been settled on 
th-‘ land l)V the auction'i)urcliaser after ins purcliase. 
[ibid j 

The proper remedy of the judgment-debtor in 
such a case is eitiier to treat him as a tenant or to 
sue to eject liiin as a trespasser. 

A[>peal against an order of the A(idi- 
tioaal Suborditiate Judge, Noakhali, dated 
the 20th April. 1925, reversing that of the 
Munsif, First Court, Lakhipur, dated the 
Ist of I)ecember, 1924. 

Babu Hem Kumar Bose, for the Appel- 

lant. 

Babu Jiteudra Kumar Sen Gupta, for 
the Respondent. 

JUDGiVIENT. 

Greaves, J.~This is an appeal by the 
judgment-debtor against^ a decision of the 
Subordinate Judge of Noakhali leversing 
the order of the hirst j\lunsif of Ijakliipur. 
The facts are as follows:—The Opposite 
Party No. 1 held an under raiyati under 
the appellant. In execution of a decree 
in ejectment the appellant obtained khas 
possession of the under-raij/ati against the 
Opposite Party No. 1. The superior land¬ 
lords subsequently obtained a rent-decree 
against the appellant and in execution 
thereof the holding was brought to sale 
and purchased by the Opposite Party 
No. 3. The Opposite Party No. 1 obtained 
s(:,'ttlement of the land from the auction- 
purchaseratthe execution sale, the Opposite 

Party No. 3, After this the judgment- 
debtor applied to set aside the sale by the 
landlord in execution of the rent-decree. 
This was contested by the auction-pur¬ 
chaser, but a compromise was arrived at 
and the sale was set aside. Thereupon 
the appellant applied for restoration of 
possession against the Opposite Party 
No 1 who held the under-?’aii/ati. the 
Munsif said that he had no jurisdiction to 
deal with the matter under the provisions 
of s 140 Civil Procedure Code, but that 
as he considered the applicant was en¬ 
titled to be restored to the position _ in 
which he would have been if the execution 
sale had never taken place, he passed an 

i 


order under s. 151, Civil Procedure Code, 
for possession against the Opposite Party 
No. t who liad been settled on the land 
after the purchase by the Opposite Party 
No. 3. Possession under this order was 
given to the appellant and he is now in 
p-).'S„^s 3 ion. Thereafter an appeal was pre¬ 
ferred by the Opposite Party No. 1 against 
the decision of the Munsif and the Sub¬ 
ordinate Judge reversed the order of the 
Munsif for reasons which he has indicated 
in his judgment. x\s a result this appeal 
has been preferr-^d to this Court. 

Two points have been urged before us 
on behalf of the appellant. First, it is 
said that as the Munsif acted not under 
8. 144, Civil Procedure Code, but under his 
inherent juri.sdiction under s. 15l, Civil 
Procedure Code, no appeal lay to the Sub¬ 
ordinate Judge and that in the result the 
judgment of the Munslf siiould be restor¬ 
ed, secondly, it was said that on the merits 
by virtue of the provisions of 0. XX.1, r. 
92, the appellant was entitled as against 
the Opposite Party No. 1 to the order which 
the Munsif had made. It was urged that 
he was entitled when the auction-sale was 
set aside to be placed in exactly the same 
position as he would have been if the sale 
had never taken place and that consequ¬ 
ently he was not merely entitled to have 
the sale set aside as against the Opposite 
Party No. 3, but to have an order for pos¬ 
session of the land against the Opposite 
Party No. 1 who had been settled on the 
land by the Opposite Party No. 3 after the 
Opposite Party No. 3 had purchased at the 
sale in execution of the rent-decree. 

So far as the first point is concerned, 
namely, that there was no appeal, we were 
referred to the decision of the Patna High 
Court in Sukdeo Dassv. Rita Singh (1). in 
that case it was held that as the order of 
the executing Court must have been made 
under s. 151, Civil Procedure Code, and 
that as 0. XLIlI, r. 1. does not provide for 
an appeal against such an order the lower 
Appellate Court had no jurisdiction to set 
aside the order of the first Court; that is 
to say, it was held that there was no ap¬ 
peal to the Subordinate Judge from an 
order made by the Munsif under the prt>* 
visions of s. 151, Civil Procedure Code, 
There is another case of Jagdlp Narain 

(U 3J lud. Cas. 7(53; 2 P. L. J- 3C1; 1 P. L 
531. 
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Singh y, Holloicay (2) ; the point wag not 
actually decided there but one of the learn¬ 
ed Judges who formed the l)ivi:?ion Bench 
expressed an opinion, which, no doubt, is 
obiter, that an appeal did lie. as it was an 
adjudication between the parlies and not 
an order against which an appeal lies as 
an appeal from an order. There does not 
seem to be any direct authority in this 
Court dealinsr with the actual point but 
the learned Vakil who appears for the re¬ 
spondents says that in many cases an appeal 
has been entertained against an order 
passed under s. 151 and he refers us in 
support of this contention to a decision of 
the Judicial Committee, Jni Barhatn v. 
Kedar Nath Marwari (5). But I do not 
think that that ca?e really covers the point 
which we have to decide. But I am in¬ 
clined to think that an appeal does lie. 
It certainly seems a curious position that 
if the Court deals with the matter under 
8. 144, Civil Procedure Code, an appeal lies 
.whereas if the Court under s. J5l exercises 
the same jurisdiction which s. 144 gives 
it, but exercisest hat juiisdiction under 
B. 151, because s 114 is not strictly applic¬ 
able, no appeal lies; and the view I take 
is that, if, as he»'e, the order is made under 
the provisions of s. 151, but in fact in exer¬ 
cise. by analogy, of the jurisdiction under 
8. 144 an appeal does lie. The first point, 
therefore, accordingly fails. 

< So far as the second point is concerned 
1 think that the Subordinate Judge was 
right. I do not see how the Opposite 
'Party No. 1 can be brought into the execu¬ 
tion proceedings and an order such as is 
Bought against him be passed in those 
■proceedings, it seems to me that the re- 
Inedy of the appellant does not lie in this 
direction. He can either recognise the 
Opposite Party No. 1 as tenant on the land 
and take rent from him, or recognising him 
as a tenant he can terminate his tenancy 
'by notice, and if possession is not given 
Sue for ejectment, or he can treat him as 
a person who under the facts and circum- 
-stances of this case is no better than a 
trespasser and has. no right whatever on 
the land, and sue in ejectment to recover 
possession of the land. It seems to me 

(2) 3n Ind. Cfl3. C53; 2 P. L. J. 203; ll P. L. W. 
•423; (1919) Pat 282. 

^ (3) 69 Ind. Cas. 278; 49 1. A. 351; 27 0. W. N. 582; 
A,I R. 1922 P. C. 209; 4 P. I,. T. Gl; 31 M. L. T. 10; 
37 0. L. J. 351; 44 M L. T. 735:; 21 A., h. J. 100; 25 

47 
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that one or other of these courses is the 
proper course for the appellant to adopt 
and that he cannot get the, order which 
seeks as against Che t)p[josite l^arty No. 1 
in the execution proceedings to which the 
Opposite Party N'p. J is not a party. 

We are pressed witli the fact that the, 
present appellant is in possession au:i it 
is said that it wonM be, thercfoi-e inequit¬ 
able to make any order whicdi might have 
the elTectof disturbing that possession. But 
r do no' think that that fact can iullueuce 
us. If the appellant is wrong in his con¬ 
tention then the order of tlie Subordinate 
Judggwas correct and we are bound to 
say so whatever the consequence may bf^. 

Ill the result, therefore, the appeal fails 
and it is dismissed with costs, tlie l.earing- 
fee is assessed at one gold inohur. 

The connected application'srejected. 

Mukerji, J.— I agree. 

•A- N. A. Appeal di^missci. 


ALLAHABAD HIGH COURT, 

Civil Risvision No. 182 of 1920. 

January 20, 1927. 

PreseTH.' — yir. Justice Lindsay. 

RAM SINGH —Defendant—Appellant 

vc 

MAN'SINGH— Plaintiff—Respondent. 

Stamp Act (II of ISOO}, s.. (■?)—Deticiencp in 
stamp datu paid by party to suit— Amount paid not 
included in coits^Suit to recover amount paid, whe¬ 
ther maintaiyiablc. t 

Plaintiff instituted a suit on tlie hn.sis of a mort¬ 
gage and during the pendency of the suit it was 
discovered that the mortgage-deed was not sufficiently 
stamped. In order to obtain a decree in thefsnit 
plaintiff paid up the deficiency and the penalty. The 
amount paid by him was. however, not included in 
the costs of the suit and plaintiff instituted a sub¬ 
sequent suit to recover the amount paid by him from 
the defendant: 

Held, that the case fell within the purview of s. 44 
f.3) of the Stamp Act and that the suit was barred by 
the provisions of that section, [p. 738, col. 1.] 

Civil revision from an order of the Small 
Cause Court Judge. Chandausi, dated the 
6th of September, 1926. 

Mr. P. N Sapru, for the Appellant. 

Mr. Panna Lai, for the Respondent. 

JUDGMENT. —The question in this 
case is the correct interpretation oc s. 44 , 
sub s. 3 ot the Indian Stamp Act. This 
sub-section was pleaded as a bar to the 
suit in the Court below. The Judge of the 

Small Cause Court overruled the objeotioq 
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and held that sub s. (3) to s. 44 was not 'a 
bar. In my opinion the decision is erroneous. 
The secdon has not been correctiv inter- 
preted by the Cou^-t below. The facts are 
qui e char. The plaintiff Man Singh held 
a mortgage from the defendant Ram Singh 
dated thelUh November, 1922. He put 
that mortgage in suit, and while the case 
was pending it was discovered that there 
was a deficiency of stamp duty. Nobody 
denies that Ram Singh the mortgagor was 
the person who was liable for this defici¬ 
ency. 

The plaintiff having paid the deficiency 
in order to make the instrument regular 
and in order to get a decree has brought 
this suit for the recovery of the money paid 
by him. He apparently did not make any 
application to the Court which was trying 
the mortgage suit to include the amount 
BO paid in the costa of the suit. 

The terms of s 4-1 (3) require : 

“Such amount may, if the Court thinks 
fit, be included in any order as to costs in 
any suit or proceeding to which such per¬ 
sons are parties and in which such instru¬ 
ment has been tendered in evidence.” 

Here the plainliff and defendant were 
parties to the mortgage-suit and the mort¬ 
gage was tendered in evidence The sub- 
Beciion then goes on tosay: 

‘Tf the Court does not include the amount 
in such order, no further proceedings for 
the recovery of the amount shall be main¬ 
tainable.” 

These last words are as precise as can 
be, and, in my opinion, they indicate clearly 
that a suit for the recovery of deficiency in 
stamp duty cannot be entertained if the 
case falls within the provisions of sub-s. (3) 
of 8. 4T 

I allow the application, set aside the 
decree of the Court below and dismiss the 
plaintiff's claim. 

Parties wiir bear their own costs in both 
Courts. 

z. K. Application allowed. 


V. PARTABO. [100 I. C. 1927] 

LAHORE HIGH COURT. 

Miscellaneous First Civil x\ppeal 

No. 2050 OF 1926. 

February 2, 1927. 

Prese.nl :—Mr. Justice Tek Chand. 

Musammat KISHNO— Applicant— 

Appellant 

versus 

Musammat PARTABO— 2nd Party- 

Respondent. 

Guardians and Wards Act (VIII of lS90),ss. 7,39 
—Removal of guardian, principles relating to-Testa- 
m<>ntary guardian, when to be removed—Welfare of 
minor. 

Under s. 7 of the Guardians and Ward.s Act a Court 
cannot appoint another person as guardian in place 
of a testamentary guardian until the powers of such 
a guardian have ceased under the Act. lUit, under 
s. 39 of the Act it is as much the duty of the Court 
to remove a testamentary guardian ns it is to remove 
a guardian appointed by itself, if any of tlie grounds 
mentioned in that section exists, [p. 739, col. 2.] 

If there are reasons to suspect that a testamentary 
ffuardian is guilty of continued failure to perform 
the duties of his trust and has ill-treated or neglected 
to take proper care of the ward, the Court should, 
acting either on the application of any person inter¬ 
ested or suo motu. remove him, the paramount con¬ 
sideration for the decision of the Court being always 
tlio welfare of the minor, [ibid.] 

Miscellaneous first apoeal from the order 
of the District Judge, Lyallpur, dated the 
20th May, 1926. 

Mr. Charan Singh, for the Appellant. 

Mr. Ram Chand Manchanda, for the Re¬ 
spondent. 

ORDER. —One Chanan Singh, d^Jat 
proprietor in the Lyallpur District, who 
originally came from a village called Man- 
suran in the Ludhiana District,died about 
the end of 1921 leaving behind him surviv¬ 
ing a widow. Musammat Partabo, and a son 
Puran by his former wife, Musammat Ram 
Kaur. This boy was a little over five years 
of age at the time of Chanan Singh’s 
death. Chanan Singh had on the 2J8t 
June, 1321, executed a Will in which he 
recited that Musammat Ram Kaur, his first 
wife, had become unchaste and had been 
turned out of his house by him. that the 
sole heir of his property would be his son 
Puran. minor, and that his ''Muntazim and 
guardian would be Musammat Partabo, 
his step-mother, so long as the boy does 
not attain majority.” It seems that Mu* 
eammat Ram Kaur died either in the life¬ 
time of Chanan Singh or soon after his 
death. On the 22nd May, 1925, an appli¬ 
cation under s. 7 of the Guardwns and 
Wards Act was presented in the Court of 
the District Judge, Lyallpur, by Musa^ 
mat Kishno, the maternal grandmother 
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of the minor, for appointment as guardian 
of the person and property of the minor, 
bhe alleged that the minor had been liv¬ 
ing with her and that the step-mother 
MusdniniQt Partabo was wasting his pro¬ 
perty. Along with this application was 
filed a schedule of moveable and immove¬ 
able property of the minor, valued at 
Rs. 23,880. On the 23rd June, 11)25, the 
step-mother Musammat Partabo also filed 
an application propounding the Will of her 
husband dated the 21st June, 1921, already 
referred to and claiming to be the testa¬ 
mentary guardian of the person and pro¬ 
perty of the minor. 8he gave the total 
value of the property of the minor as 
Ri. 11,400 only and prayed for her formal 
appointment a.^ such. The genuineness of 
this Will was not admitted by Musammat 
Kiahno. 

The learned District Julge held the 
Will duly proved and. holding that there 
was no reason to interfere with the dis¬ 
cretion exercised hv the deceased, he dis¬ 
missed Musammat Kishno’s application and 
appointed Musammat Partabo as guardian 
of the person and property of the minor. 
It^ is noteworthy that the minor was not 
willing to go to Musammat Partabo but 
the learned District Judge thought '‘that 
probably by and by he shall get used to 
live with her.'* 

In appeal Mr. Charan Singh who ap¬ 
peared for il/usamwiat Kisbno has attacked 
the finding with regard to the execution of 
the Will. I have carefully examined the 
evidence led by the parties and have reach¬ 
ed the conclusion that the learned District 
Judge was right in bolding the Will prov¬ 
ed. Mr. Charan Singh has further con¬ 
tended that according to the terms of the 
Will Musammat Partabo was appointed 
guardian only of the property of the minor 
and not of his person. The terms of the 
Will are, however, clear and leave no doubt 
in my mind that the testator intended to 
appoint her guardian both of the person 
and property of the minor These findings, 
however, are, in my opinion, insufficient to 
warrant a decision in favour of Musammat 
Partabo. It is to be noted that Chanan 
Singh died in 1921 and the present appli¬ 
cation was not filed till 1925. How did 
Musammat Partabo discharge her duties 
a testamentary guardian during these 
4i years? Mr. Charan Singh for the appel¬ 
lant contends that the boy has all along 

lived with bis materaal grandmatber 


]\[usammat Kishno and that Musatnina^ P.ir- 
tabo has taken no interest whatever in hi -3 
welfare. He also alleges that Musammat 
Partabo has not only neglecterl her duties 
as a testamentary guardian but has ap¬ 
propriated the. bulk of the income of the 
minor's estate to her own use and that she 
has taken no steps whatever to realise or 
to keep alive the debts that were due to 
the minor’s estate and most of which have 
now probably become barred by limitation. 
It is most unfortunate that there are no 
materials on the record on which it is pos¬ 
sible to come to a decision on these im¬ 
portant points. It seems to me that this 
aspect of the case w'as entirely lost sight 
of in the lower Court. Musammat Parrabo 
is, no doubt, the testamentary guardian of 
the minor and under s. 7 the Court can¬ 
not appoint another person to be guardian 
in her place until her powers as such have 
ceased under the provisions of the Act. 
But, under s. 39 it is as much the duty 
of the Court to remove a testamentary 
guardian as it is to remove a guardian 
appointed by itself, if any of the grounds 
mentioned in that section exists. If there 
are reasons to suspect that a testamentary 
guardian is guilty of continued failure to 
perform the duties of his or her trust and 
has ill-treated or neglected to take proper 
care of the ward, the Court should, act¬ 
ing either on the application of any person 
interested or suo motu remove her. It is 
to be noted that the paramount considera¬ 
tion for the decision of the Court is the 
welfare of the minor. In the present case, 
in view of the fact that the question of the 
appointment of a guardian did not come 
into Court till four years after the death 
of Chanan Singh, it seems to me to be 
absolutely necessary to make an enquiry 
into the conduct of Musammat Partabo 
towards the minor during this period. If 
as is contended on behalf of the appellant, 
it is a fact that Musammat Partabo has 
taken no interest in the minor and has 
neglected the performance of her duties 
as a testamentary guardian and has allow¬ 
ed the estate to deteriorate, it would be 
the duty of the Court to remove her under 
s. 39 and to appoint a new guardian in¬ 
stead. If, on the other hand, Musammat 
Partabo has not neglected her duties but 
has been looking after the boy and taking 
such steps as she was capable of to protect 
his property, then, in that case, the wishes 
of the father must be given efieot to an4 
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the C'ourt mast declare her.to be the pro¬ 
perly appointed guardian both of the person 
an 1 property of tlie minor. In order to 
(ir-termine this matter it is necessarv to 

V 

reiiiciiid the case to the lower Court for 
proper enquiry. 1 accordingly remit the 
following issues to the lower Couri: 

t'l) With whom has the minor been liv¬ 
ing since the death of Chanan Singh? 

{b) What w£s the property inherited by 
the minor from bis father, and what income 
has been received therefrc m since Chanan 
Singh's death ? 

(cj llow’has Miisammat Partabo managed 
the esia'e since Chanan Singh's death and 
has she been looking after the ward pro¬ 
perly ? 

The parties will be ali.)wed to produce 
fre.sh evidence on these points and a return 
will be submitted to t is Court within 
thiee months. 

K. L.. Ca.'^e rcmiLtcd for finding. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 115y of J9iM. 

January 10, 1927. 

r^re.'ient: —Mr. Justice Iqbal Ahmad. 
ilPKHA RAM— Plaintiff- 
Appellant 
Vi rsus 

t ’i 1H OTRY—Defendant—Respondent. 

,r. I\ Land lievenue Act (111 <>fW()l),s. Sii — Cc.iS 
and rent, tlistinclion between- -Cesa not mentioned in 
\vajil)-ul-aiv, whether can be recoiered. 

'1 lie primary notion of a cess is a Faynicnt not for 
tlie beriolit of tlm landlord but a payment for some 
l»iirpose of public conveiiieiu-e such as sanitation. 
Police and ihelike. (p. 7-10. col 2.J 

\ ivajib-ul-arz contained a clause stating that cer¬ 
tain persons were appointed chavkidars for the safety 
of the village, that their salaries would be contributed 
to by the ryots at a certain rate and that if this 
collection was short of the sum required, the zemin- 
dar^' of the village would make up the balance. It 
was further stated that no house rent was realised 
from the tenants. In the wajib-vLarz prepared at the 
ne.xt subsequent Settlement it was stated that c/iaa- 
kidara dues were realised from the ryots in the vil¬ 
lage. In the third Settlement, however, there was no 
record of c/iaHA.'ic/a7*a dues being payable: 

Held, (1) that the chavkidara dues mentioned in the 
lirst two wajib-ul-araiz were in the nature of a cess 
and not in the nature of rent;; fP- ^^1, col. 1.] 

(2l that inasmudi as there was no provision in the 
avajib-ul-arz of the last Settlement for recovery of 
3 uch dues, they could not be recovered in view of the 
ivrovieions of's. cf the U. P. Land Revenue Act. 
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Second appeal against the decree of the 
Adititional Subordinate Judge, Meerut, 
dated the 15th of April, rj2-l. 

Mr. Benod BeJiari Lnl^ for the Appellant. 

JUDGMENT.—The decision in this 
appeal must turn on the question as to 
whether the chaukidara dues claimed by 
the plaintilT-appellant was house rent due 
from the defendant respondent or a cess 
of the nature contemplated by p. of 
the Land Revenue Act (III of 1901). 
Both the Courts below have dilTered on 
the point. The trial Court held that the 
amount clairred vas not a cess and it 
accordingly passed a decree in the plaint¬ 
iff's favour. The lower Appellate Court 
has held that the amount claimed was a 
cess and has dismissed the plaintifls 
claim. 

The plaintiff’s case was that he was 
entitled to chaukidara dues claim¬ 
ed by him on the basis of a custom ob¬ 
taining in the village. The documentary 
evidence relating to the chaukidara dues 
consisted of the wajib ul~arz of 1860 pre¬ 
pared by Munshi .Mohar Singh and of the 
iv(ijib-ul arz of 1870 prepared by Munshi 
Nisar All. Paragraph Oof the wajib uB 
arz of l^GO runs thus:—“Two persrns, 
Shadi eon of Kallu and Tula son of Yad 
Ram, are appointed as chauklday's ioi the 
safety of the village at Rs. 17 annually. 
Their salaries are contributed to by the 
ryots in each crop exempting the houses 
of widows and mendicants, and if this 
collection comes short, the zemindars of 
the village makeup the balance.” It. was 
also recorded in the wajib ul-arz oi'Mun¬ 
shi Nisar Ali that chaukidara dues are 
realised from the ryots in the village. It 
appears from para. 15 of the wajib-ul- 
arz of Munshi Mobar Singh that no house 
rent, or parjawot was realised from the 
tenants nor were the tenants liable tomake 
any payment for the ^ occupation of their 
houses. 

In the wajib-id arz prepared in the recent' 
Settlement of lS9t)-18b7 there is no men* 
tion of any parjawat being realisable from 
the ryots. 

It was pointed out in the case of 
Hai V. Nathua (1) that “the primaiy 
notion of a cess is a payment not for. the 
benefit of the landlord but a payment for. 
some purpose of public convenience such 
as sanitation,. Police, and the like.. 

(1)1 A.L. J. 537 atp. 510.* 
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All thess words ai ‘rent,’ ‘c'ss’ aii sd 
forth, must be interpreted with reference 
to the meaning attached to them at the 
time for which payments are claimed." 
In view of the decision noted above in 
order to determine whether or not the 
amount claimed was a cess, one has 
to look for the purpose for which the 
chaukidara dues were paid by the ryots in 
the village. 

A consideration of the relevant provi¬ 
sions of the wajib-ul-araiz of 1860 and 1870 
leaves no room for doubt that the amount 
claimed on account of chaukidara was 
not an amount payable by the tenants on 
account of the use and occupation of their 
houses or on account of'the rent of the 
site of their houses. Ashas been pointed 
out above para. 15 of the wajih ul arz of 
Munshi Mohar Singh leads to the conclu¬ 
sion that the tenants were not under a 
liability to pay any rent either for the 
site of their houses or for their houses. 
The ■ c/taufcidara dues paid by the ryots 
was paid on account of salaries of the 
chaukidars maintained for the safety of 
the village. This obviously could not be 
on account of the rent of their houses 
but was a cess. This, if it was a cess, 
was levied in accordance with the village 
custom. But now it is obviously not re¬ 
coverable in view of the provisions of s. 8G 
of the Land Revenue Act as it is common 
ground that ir, was not recorded by the 
Settlement OiUcer in the last Settlement, 
viz, 1896 1897. Reliance has been placed 
by the learned Counsel for the aopellant 
on the case of AssanuHa Khan Bihadur 
v. Tirtkahashini (2). In my opinion, that 
case has no bearing on the case that I 
have to decide. Tne decision in that case 
turned upon a consideration of^the par¬ 
ticular terms on which a certain putni Set¬ 
tlement was made and on a consideration 
of the Regulations governing such Settie- 
msnts. It was nowhere laid down in that 
case that a chaukidara tax, as such, is not 
a cess. The case of Balwant Singh v. 
Shankar (3) relied on by the learned Mnn- 
sif is also distinguishable. In that case 
the amount claimed as Ghurghana was 
an amount claimed by the zemindar in 
respect of the occupation of bouses by 
the ryots in the ahadi of the village, and 
as such it was held by this Couft that 
the claim was not with respect to a cess. 

(2) 22 C. 680; 11 Ind. Dec. fs. a.) 453. 

(3; 5 A. L. J. 3ai; A. W. N. (1908) 95j 30 A. 235. 
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In the present case as noted abjv.- tlio 
ariDunt claimed canid not beo:i account 
of rent of the house in occupation of the 
defendaiit. 

The question of law involved in this 

case was by no means one free from ditfi- 

culty and as such, it is no wonder if ths 

learned Munsif took a view contiarv to 

% 

the one taken by the lower Appellate 
Court and taken by me in second appeal. 
But the mere fact that the view taken 
by the learned -Munsif did not commend 
itself to the lower Appellate Court was 
no justification for such observations as 
“if the learned Munsif would have read 
this ruling it should have benelited him 
in distinguishing between rent and cess." 
There was absolutely no ground for the 
lower Appellate Court to have assumed 
that the learned Munsif did not go throiigli 
the authorities noticed by Iiiin in his 
judgment. 

For the reasons given above, I dismiss 
the appeal with costs, 
z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

LiiTFEf.s Patent Acpkil No. 140 of 1923. 

December 1, 1^26. 

Pre.sent:~Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 

DEVAGUPTAPIJ CHENDR.VMMA and 

another — A PPfCLL.A N rS 

1 Cf'SUS 

DEVAGUPTAPU NAUASIMHAM a.nd 

oi'HEfts—R espondents 

lacm grant — Construction—"Grant to representa- 
tiv 2 s an I assigns"—Death of grantee he fore signature 
by Inim C’jm— Granr, wli''ther enures to heirs 
of grantee—Madrat Board's Standing Order \o. -ij 
{J}, applicability of. 

An inani title-deed issued by tho Government ran 
as follows:—“The inam is now conlii'ined to vou, 
your representatives anl assigns to hold or di.spose 
of as you or they think proper.” The grantee, how¬ 
ever. died before the /nom Commissioner signed the 
grant. On a (piestion arising wlicther the title to 
the grant enured to th:' benelit of the hcins of tlio 
grantee: 

Held, [1) 'that the words “representatives and 
assigns ' were mere words of limitation intended to 
express the absolute estate which the Governmont 
proposed to confer upon the grantee; [p. 742, col. 
2-1 

.2) that the title-deed did not, therefore, grant 
any estate to the heirs of the grantee and, as he 
was dead before it was actually executed and signed- 
by the {nam Commissioner, his heirs did not obtain- 
aay rights under it; [p. 743, col. 1] 
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Lai /i i'r. Si igit v. Deputy Commiesioner or Pratab 
fjai-li 1. folio^^ed. 

' ;i) that Order Ko. 52 (2) of the Madras Boards Stand- 
iniir Orders which referred to cases of death of grantee 
after the actual grant had no application to the 
case. [p. 7-12, col. 2.j 

Letters Patent Appeal against the order 
ot Mr. Justice Phillips, dated the 30th 
April. 19:5, passed in S. A. No. 1574 
of 1922 and reported as 92 Ind. Cas. 
321, preferred against the decree of 
the Court of the Additional Subordi¬ 
nate Judpe. Vizagapatam, in A. S. No. 
112 of 1922, (A. S. No. 309 of 1920, on the 
file of the District Court, Vizagapatam, 
A. S. No. 161 of i920, on the file of the 
C^ourt of the Subordinate Judge, Vizaga 
patam), preferred against that of the Court 
of the District Munsif, Vizagapatam, in 0. 
S. No. 83 of 1918. 

Mr. Y. Suryanarayava, for the Appel¬ 
lants, 

Mr. C, Rama Rao, for the Respondents. 

JUDGMENT* —Defendants Noe. 1 and 
2 are the appellants. The facts in this 
case which are undisputed are briefly these. 
The plaintiffs are the nearest reversioners 
of one Venkataraju in whose favour with 
others 3 hiam title-deeds were issued in 
19U6 and 1907. Plaintiffs’ suit was to re¬ 
cover possession of the share of Venkata- 
raju. The first two Courts found that, as 

Venkataraju was dead on the day when 
these title deeds were signed by the Com¬ 
missioner, he obtained no rights in ihe suit 
property, and, therefore, the plaintiffs as 
bis_ heiis have got no rights. In this view 
their suit was dismissed. In second ap¬ 
peal this decision was set aside by Phil¬ 
lips, J. 

The title-deed runs as follows“Title- 
deed granted to(lJ Devaguptapu Subbara- 
duju(2j, Devaguptapu Cbandramma (3), De¬ 
vaguptapu Venkataraju and four others as 
per register” audit recites, “the inam isnow 
confirmed to you, your representatives and 
assigns, to hold or dispose of as you or 
they think proper ” The question is whe¬ 
ther this is a grant to Venkataraju, his 
representatives and assigns, or whether 
these words are merelj' words of limitaticn 
as contended for by the appellants. 'Ihe 
learned Judge held that these words weie 
net mere words of limitation, that they 
were ambiguous and that by the use cf 
these words the Government intended “to 
secure the giant to the heirs of the de¬ 
ceased grantee." In this vitw' he held 
that though Venkataraju was dead, the 
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plaintiffs as his heirs are entitled to the 
properties covered by the grant. To show 
that in cases like the present the Govern¬ 
ment intends to secure the grant to the 
heirs of the grantee, reference was made to 
the Board’s Standing Order No. 52 (2) which 
runs as follows:—"Cases where title-deeds 
have been issued by the Inam Commis¬ 
sioner but not delivered to the parties"'... 

‘ in case of the death of the holder of an 
enfranchised inam before the actual deli¬ 
very to him of the title-deed, the deed 
should, in the first place, be entrusted to 
the Revenue Authorities for safe custody. 
The Collector should make the enquiry 
as to who is the party entitled, as heir 
of the deceased, to receive the deed, and 
is enjoined to hand it over, exactly as re¬ 
ceived, to the heir of the deceased." 

In our opinion, the Board's Standing 
Order No. 52 (2) has no application to the 
facts of the present case. The words of 
the order show that it applies only to cases 
where the grantee dies after the actual 
grant, z.e.,afler the execution and signature 
of the deed by the Commissioner but be¬ 
fore the actual delivery of the document 
to him. Though the grantee dies before 
the actual delivery, he having become 
“the holder of an enfranchised inam" by 
the title-deed having been executed and 
actually signed by ihe Commissioner in 
his favour, ihe order states that the Col¬ 
lector after making an enquiry should 
hand the deed to th'e heir of the deceas¬ 
ed. As in this case, it is admitted that 
Venkataraju died before the tit'e-deed was 
signed by the Ivam Commissioner ; he 
had not becom;e the holder of an enfran¬ 
chised inam before his death, and, there¬ 
fore, the main condition for the application 
of the Standing Order fails. 

We have, no doubt, that the words of 
the title-deed already referred to are mere 
words of limitation, i. e., they were merely 
intended to express the absolute estate 
which the Government proposed to confer 
upon Venkataraju. This construction is 
supported by the decision in Lai Ram Singh 

V. Depvty CoTTiTnisi-iover of Rartalgorh (1). 
In that case the holder of an Oudh Taluka 
executed a deed of settlement which pro¬ 
vided that after the deaths of the eie- 

(1) 76 Ind. Cas. 922; 45 A. 596: (1923) M. TV. N. 
591: A. I. K. 1923 K C. IcO: 0 O. * A. L. R. 746; 

21 A. L. 3. 777; 26 O. C. 157; 33 M. L. T. 355; 10 
O. L. J. 513; £0 I. A. 265; 47 M. L. J. 260; 20 C. TV. 

80 (P. C.). 
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cutant and the son and the widow of his 
eldest son (to each of whom a life interest 
was given), “his second son L and his heirs 
and representatives shall succeed to the 

entire estate.’’ Their Lordships of 

the Privy Council held that “the words 
*heirsand representatives' (in this deed) are 
to be treated as words of limitation, and not 
of purchase, that is, that they are merely 
intended to express the absolute estate 
which it was proposed to give to Lachman 
as distinguished fi‘om the life-estates which 
had preceded it.” “Where there is a grant 
to a man and his heirs and nothing to 
control the only meaning of the words, the 
grantee takes an absolute interest:" see 
Dofsibai v. Ishvardas Jagjivandas (2). 

We, therefore, hold that the title-deed in 
this case did not grant any estate to the 
heirs of Venkataraju, and, as he was dead 
before it was actually executed and signed 
by the Inam Commissioner, the plaintiffs 
cannot as his heirs obtain any rights under 
it. We must, therefore, set aside the de¬ 
cision of the learned Judge and restore 
that of the Subordinate Judge with costs 
here and before the learned Judge. 

It was argued by the respondent that 
as the plaintiffs as the sons of Subbarajudu, 
one of the grantees under the title-deed, 
are entitled in that right to some share 
of the property, though a smaller one, 
they should be allowed to amend the 
plaint and that the lower Court should 
be asked to consider their claim for pos¬ 
session on this ground. We cannot accede 
to this request. The suit was based upon 
the plaintiffs’ claim as reversioners of 
Venkataraju. What the plaintiffs are now 
asking us is to allow them to base their 
claim for possession upon their own right. 
It is admitted that the title deed was ori¬ 
ginally granted in favour of 7 grantees. 
The representatives of all the grantees are 
not before us. In these circumstances we 
think it is not proper to allow the plaint¬ 
iffs to amend the plaint at this stage. 

V. N V. Appeal allowed. 

(2) 15 B. 222 at p. 227; 18 I. A. 22; 15 Ind. Jur. 
151 & 281; 6 Sar. P. C. J. 10; 8 lad. Dec. (n. s.) 150 
(P. C.). 


ALL4HAB4D HIGH COURT. 

Skconu Civil Appeal No. 051 of iy2L 

January 5, 1927. 

Present:—Mr. Justice Iqbal Ahmad. 
BADRI PRASAD and another— 
Plaintiffs—Appellants 
versus 

OIRDHAR AND OTHERS— Defendants— 

Respondents 

Agra Tenancy Act (11 of 1901), s. lOJi—Sint for 
pro jits—Failure to collect rents—Negligence of Lam- 
bardar— Presumption-Suit relating to several years 
—AccouTjfs how to be taken. 

In a suit for profits instituted against a Lambardar 
the mere fact that a large proportion of the rents 
remains uncollected does not by itself necessarily lead 
to the inference that the Lambardar was negligent, 
[p. 744, col. 1] 

Where a suit is brought to recover profits for 
several years the accounts for all the years in suit 
must be gone into in order to decide whether or not 
any amount is due to the plaintiff, fp. 741, col. 2.] 

Second appeal against the decree of the 
Additional District Judge, Aligarh, dated 
the 28th of March, 1924, 

Messrs. Shankar Saran and Panna Lal^ 
for the Appellants. 

Mr. Girdhari Lai Agarwala^ for the Re¬ 
spondents. 

JUDGMENT.— This is a plaintiffs' ap¬ 
peal and arises out of a suit brought by 
them for their share of the profits against 
the defendant Lambardar under s. ifi4 of 
the Agra Tenancy Act. 'I'he claim was 
with respect to 1325 to 1328 Faslis. The 
suit has been dismissed by both the Courts 
below. The plaintiffs claimed profits on 
the basis of gross rental. This has not 
been allowed by either of the Courts 
below. 

In appeal before me two points have been 
argued by the learned Counsel for the 
appellants In the first place it is argued 
by him that the collections made by the 
Lambardar in the years in suit represented 
a very small percentage of the rents ac¬ 
tually due from the tenants, and as sucli 
the lower Appellate Court ought to have 
presumed that it was due to the negligence 
of the defendant Lambardar that a large 
percentage of the rents remained uncollect¬ 
ed and, in view of the provisions of cl. 
(2) of 8. 164 of the Agra Tenancy Act, 
ought to have passed a decree in the plaint¬ 
iffs’ favour on the basis of gross rental. 
The second point argued by the leainfd 
Counsel is that even according to the ac¬ 
counts made by the Patwari and accepted 
by the Courts below, a sum of Rs. 41-8-y 
was due to the plaintiffs with respect to 
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^^ In the matter or 

iaanycaso/a decree fur 
that anicunt ought to 'have been passed in 
the plaintiffs’ favour. 

In my opinion, there is no force in either 
or the contentions advanced by the learned 
Counsel. The lower Appellate Court has 
given due weight to the fact that the col¬ 
lections made by the Lambajclar were not 
good, but has come to the c.>ncInsion that 

the presumption, if any, arising in favour 

•^ithe plaintiffs by the fact of the collec¬ 
tions not being good, was counter-balanc¬ 
ed by certain other facts that have been 
noticed by the lower Appellate Court in 
its judgrnent. The mere fact that a large 

proportion of the rents remained uncollected 

does not necessarily lead to the inference 
that the Lambardar was negligent, vide the 
case otJodhi ham y. Kannsilla (1). lam 
not unaware of the cases in which it lias 
been held that the fact of a large propor¬ 
tion of the rents having remained uncol¬ 
lected coupled with certain other facts may 
raise a presumption that the Lambardar 
was negligent. Two of such cases are the 
cases of Lai v Mizaji Lai (2) and 

Shiva Chayidcr Siatjh v. Ham Chander Singh 
(3'. Hut in every one of those cases there 
were certain other facts, apart from ihe 

mere fact of a large proportion of the rents 

having remained uncollecied, from which 
the Court presumed negligence on the part 
of the Lambardar. In the present case, 
apart from the fact that the collections 
made by the Lambardar did not represent 
a high percentage of the actual amount 
due from the tenants, there were no other 
facts from which his negligence could be 
presumed. On the contrary there were 
facts that accounted for the failure of the 
Lamt)ardar to realise an amount greater 
than that actually realised by him. 

The lower Appellate Court has noticed 
in its judgment that a sum of Ks. 41-8 9 
would be due to the plaintiffs on account 
of the year 1328 Fasli in accordance with 
the account prepared by the Patwari, but 
has refused to pass a decree in the plaint¬ 
iffs’ favour with respect to that amount on 
the giound that the plaintiffs by bi'inging 
a suit for^ four years “have acquiesced in 
the position that a general account for 
those four years should betaken.” In my 
opinion, the lower Appellate Court was 

(1) 67 Ind. Cas. 521; 20 A. L. J. 313; 1 P P L li 

(A.; 160; A.: I. K. 1922 All. 111. • i u. 

(2) 17 lud. Caa, 9M; 10 A. L. J. o2:). 

(3) 30 lad. Om, 550;. 13 A. L, J. S51; 37 A. 595, 
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light ia declining to pass a decree for that 
sum in favour of the plaintiffs. No ques¬ 
tion of eet off arises in the case. The suit 
was for profits for four years. The accounts 
of all the four years had to be gone into 
in order to decide whether or not any 
amount was due to the plaintiffs. On a 
consideration of the accounts for the four 
jears the Courts below have come to the 
conclusion that no amount is due to the 
plaintiffs. On that finding the claim with 
respect to 1328 Fasli as well has been 
rightly dismissed. 

Ill my judgment, the decree of the lower 
Appellate Court is perfectly correct and I 
dismiss the appeal with costs including in 
this Court fees on the higher scale. 

.[ppeal dismissed. 


MADRAS HIGH COURT. 

OpDiNAHV Original Civil Jpuispiction. 

August 5, 19^6. 

rresent: Mr. Justice Srinivasa Iyengar. 
In the matter oi the INDIAN COMPANIES 
ACT: AND In the matter of BRlTittH 

BANKING AND INDUSTRIAL CORPORA¬ 
TION Lid., BOMBAY. 

Companies Act (17/ of lOIS,, ss. 2 (.?), Kd, 100, 
‘.OV— Puijmcnt order by one High Court—Contribu’ 
lories residing in mofussil ccnties within juri$dictio 7 i 
of another High Court —Knforcenient of order — Fro- 

ceditre. 

\\ here payment orders have been made by cnc 
High Court in the matter of the winding-up of a Com¬ 
pany under the CVinipnnies Act for various amounts 
against contributories residing in certain mojnssxl 
parts within the jurisdiction of anotlier High Court, 
such orders for i-urposes of enforcement of them in 
execution must, by the conjoint efiect of ss. 2 ^3;, 199 
and 2U0 of the Act. be treated in the san e manner as 
a decree passed by the latter High Court and may 
be transferred for execution to the various District 
Courts within whose respective jurisdictions the con¬ 
tributories reside. To such a case s. 164 of the Act 
has no application whatever, [p. 745, col. 2.] 

In the matter of the Xational Insurance c£* Banking 
Co., Ltd. (1), distinguished. 

Judge's summons to the High Court, 
Madras (Original bide) for issuing direc¬ 
tions to certain Mofussil District Courts for 
the enforcement of certain payment orders 
made by the Bt^mbay High Court. 

Mr. T. O. St inivasa Chari, for the Peti¬ 
tioners. 

ORDER, —These are applications made 
in terms for diiecting the respective 
District Courts to enforce the payment 
order# made by the Bombay High Court ifl 
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the matter of the winding-up of the Com¬ 
pany named in the cause title against con¬ 
tributories for various amounts. The 
o'ertitied copies of the orders passed by the 
Bombay High Court have now been put in. 

By virtue of s. 200 of the iCompanies Act 
an order made by one Court, it is stated : 

“shall be enforced in any place in British 
India other than that in which that Court 
is situate, by the Court that would have 
had jurisdiction in respectof such Company 
if the registered office of the Company had 
been situate at such other place, and in 
the same manner in all respects as if such 
order had been made by the Couit that is 
hereby required to enforce the same.” 

The places where the orders are required 
to be enforced are the places in the Districts 
mentioned respectively in the applications. 
If the Company had had registered offices 
in those places the Court which would have 
had jurisdiction in respect of such Com¬ 
pany is this Court under the definition of 
“Court” in s. 2, ci.(3)of the Companies Act. 
Further the same s. 200 provides that the 
“order shall be enforced in the same 
manner in all respects as if such order bad 
been made by the Court that is hereby 
required to enforce the same.” 

In other words, that section authorizes 
this Court, for purposes of enforcement, to 
regard it as an order passed by this Court 
itself. Nextly, under the provisions of 
s, 199 'of that Act it is provided that, 
“all orders made by a Court under this 
Act may be enforced in the same manner 
in which decrees of such Court made in 
any suit pending therein rr ay be enforced. 

The result, therefore, is that by virtue of 
B 2C0 the order made by the Bombay High 
Court is required to be regarded as an 
order made by this Court, and by virtue of 
s.Tyy that order comes to have the same 
force and effect as a decree passed by this 
Court. 

The learned Vakil for the petitioner. 
Official Liquidator, submitted that, under 
the provisions of s. 164 of the Companies 
Act, this Court should make an order direct¬ 
ing all subsequent proceedings to be had 

in the District Court. I am satisfied that 
^that section has absolutely no application 
whatever to the matter on hand. 

That refers only to the Court that passes 
the winding-up order find the oider con¬ 
templated to be made by the section is au 
order that all subsequent picceedings in 
the witdirg‘Up should be had or may be 
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had in a District Court, but that is not lie 
order now contemplated or required. The 
learned Vakil also referred me a case 
reported in in the matter of the National 
Insurance dc Banking Co., Ltd. {!). Jnthat 
case two learned Judges of the Allahabad 
High Court would appear to have held 
that, under the provisions of s. 164 of the 
Companies Act, it was competent to the 
Allahabad High Court to authorize the 
Official Liquidator to apply to the District 
Courts within the United Provinces for 
enforcing the orders passed by the Punjab 
Court. With all due deference to the 
learned Judges that decided that case, 1 
am unable to agree with the decision. I 
rather think that the proper procedure as 
indicated by the conjoint effect of se. lyy 
and 2tU of the Companies Act is that the 
order now filed in this Court should be 
treated in the same manner as a decree 
passed by this Court and transferred for 
execution to the respective District Courts. 

There will, therefore, be an order in all 
these applications directing the transfer 
of the order to the District Court concerned 
for execution by that Court against the 
contributory in the same manner and to 
the same extent as if the order was a decree 
passed by this Court. 

v. N V. Order transmitted for eoreevtion 

(1) 51 Ind. Cas. 381; 1 U. P. L. K. (A.; 182. 


ALLAHABAD HIGH COURT, 

SreoNu CivjL Appeal No. 1273 of U24. 

Januaiy 20, 1927. 

Preient: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

RAGHUNATH PRASAD and others 
—Plaintiffs— Appellants 

vei'sus 

RAM BHAROSE and another— 
Defendants—Respondents. 

Civil Procedure Code (Act V of 1908), s. 11 — 
Alienation ly Hindu fathcr—Decree setting aside 
alienation on condition of deposit of part of con¬ 
sideration—Suhscquejit suit by vendee for balance 
of hurchase-money--'Res }udicatdi—Limitatio7i—Ac- 
crnal of cause of action—Limitation Act (JX of 19US) 
Sill. /. Art 07. 

The jilainliRs purchased a certain property from a 
Hindu father 'Ihe sons aued to set aside the 
sale and a decree was passed cancelling'tlie tale and 
ordering cclivcry of jesststien cf the properly to 
the sons on their depositing a certain portion of tlje 
sale cersidpTotirn m Court. In a tuit by the 
piaintiiTs against the sons as legal representatives ot 
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the ven'l^M-for refund of the balance of the purchase- 

monev: * 

to 

(1) that the suit waa not barred by res 
;uai:ata by the decision in the prior suit inasmuch as 
ni^ney pud to the father as consideration for the 
sale at tlie time of sale could not bs regarded as a 
debt cf the father until the sale had been set aside 
aud the right of the vendees to get back the sale con¬ 
sideration had accrued; 

Madan Gopal y. SatC Praskad (I), applied. 

(2' that the decree in the prior suit became ope¬ 
rative only on the deposit of the amount ordered 
to be deposited and the period of limitation for the 
suit began to run under Art. 1)7 of Sch. I of the 
Limitation Act only from that date and not from 
the date of the passing of the decree. 


Second appeal from the decree of the 
Additional District Judge, Cawnpore,dated 
the 12th July, 1 24:. 

Mr. Haribans Sahai, for the Appellants. 

Dr. M. L. Aoarirala. for the Respondents. 

JUDGMENT, —The plaintiffs sued for 
the refund of purchase money under the 
following circumstances: They purchased 
a certain property from a Hindu father 
and the sale was subsequently cancelled on 
the opposite side depositing Rs. 900 in 
Court for payment to the plaintiffs. The 
sale consideration was Rs. 3,475 and the 
plaintiffs sued the defendants who are sons 
of Hanuman, vendor, for the balance of 
the purchase-money. The trial Court in a 
well-rea=oned judgment held that the suit 
was not barred under the provisions of 
8. 11 of the Code of Civil Procedure but 
that it was barred by limitation. On appeal 
these decisions were reversed, but the 
result was the same and the plaintiffs’ suit 
w'as dismissed This is a second appeal. 

We agree with the trial Court that the 
suit is not barred by the principles of res 
judicata. There is a ruling of this Court 
in support of the view that in the former 
suit by the sons of the Hindu vendor then 
deceased the plaintiffs as defendants could 
not have claimed refund of the purchase- 
money. In the case of Madan Gopal v. Sati 
Prasad (1) two learned Judges of this 
Court pointed out at page 488* that money 
paid to the father as consideration for the 
sale at the time of the sale cannot be 
regarded as a debt of the father until the 
sale had been set aside and the right of 
the vendee to get back the sale considera¬ 
tion from the father has accrued. When 
the Hindu sons, the defendants of the 
present case, sued the plaintiffs of the 
present case for cancellation of the sale- 

(11 40 Inf], Cae. 4,'il: ;)9 A. 485; 15 A. L. J. 425. 

" ’Page of 39 A.—[tfd.j 
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deed the vendees' right to claim refund of 
sale consideration had not accrued. The 
inatter could not, therefore, have been de¬ 
cided in the former suit and must be de¬ 
cided in a separate suit. 

On the question of limitation, we have 
given due weight to the observations of 
the trial Court on pages 13-15 of the 
printed book. There is considerable force 
in what the learned Subordinate Judge has 
observed. We are, however, of opinion 
that he has not properly interpreted the 
decree passed in the suit by the Hindu sons. 
It is true that the decree starts by declaring 
that the sale-deed is cancelled, but it makes 
possession of the landed property depend¬ 
ent on the deposit by the sons of the 
vendor of Rs. 900 before they could take 
possession. If the sale had been merely 
cancelled we think that the observations 
of the learned Subordinate Judge would 
have great force and the principle enunciat¬ 
ed by Iheir L irdships of the Privy Council 
in the case of Hanuman Kamat v. Hanu¬ 
man Mandur [2) would have applied. The 
decree was passed on the 6th June, 1918. 
60 in that case the present snit instituted 
on 27th Sentember, 192i, would have been 
barred under Art. 97 of the Second Schedule 
of the Limitation Act. We are, however, 
of opinion that the decree did not become 
operative till Rs. 900 was deposited in Court 
in August, 1919. The frame of the decree 
is unsatisfactory but its purport is clear 
that the sale would not be cancelled until 
the sons deposited money in Court Mere 
cancellation of the deed without possession 
would be of no avail to the Hindu sons, 
AVeare, therefore, of opinion that the decree 
became operative in August 1919 and the 
period of limitation under Art. 97 would 
run from that date and not from the date 
of the passing of the decree on 6th June, 
l9l8. For this reason we hold that the suit 
was within time. 

In the result we set aside the decree of 
the lower Courts and decree the plaintiffs- 
appellants’suit with costs of all Courts. 

The cross-objections fail as we have de¬ 
creed the appeal and are, therefore, dis¬ 
missed with costs. 

A. N. A Appeal allowed. 

(2) 19 C. 123; 18 I. A. 158; 6 Sar. P. C. J. 91; 9 
lud. Dec. (N. s.) 527 (P. C.). 
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MADRAS HIGH COURT. 

Second Civil Appeal No 255 of 1324. 

October 1, 1326. 

Present : —Mr. Justice DevaHoss. 
8 IVANARAYANA PILLAI-Dkfesdaxt- 

Appellant 
versus 

MUTHUKUMAR^ SITHAPATHIAR— 

Plaintiff—RESPOND fcXT. 

Hindu Law—Joint family—Alitnation hy co-par~ 
Ctner—Suit for partition by other memhers—AUot- 
merit of property alienated to alienor sshare—Equities 
—Date of ascertaining value of alienor's share. 

Where a member of a joint Hindu family alienates 
a particular item of property for purposes not bin - 
ing upon the family and the value of the property 
so alienated is less than the share of alienor, in the 
joint family properties, in a suit for partition brought 
by another member of the family, it is competent to 
the Court to allot the property so alienated to the 
alienating member and thereby allow the vendee to 
retain it. [p. 747, col. 2.] 

The value of the share of such alienating member 
must be determined as at the date of the alienation 
and not at the date of suit. [p. 748, col. l.| 

Chinnu Pillai v. Kalimuihu Chetti (1) and Kama- 
swami lyerv Venkatarama Iyer (2), followed. 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly, in A. S. No, 171 of 1923 (A. S. 
No. 1256 of 1922, District Court,Tinnevelly). 
preferred against that of the Court of 
the District Muneif, Tinnevelly, in 0. S. 
No. 420 of 19:0. 

Mr. T. M. Ramaswami Iyer, for the Appel¬ 
lant, 

Messrs, K. Rajah Iyer and V. Ramaswami 
Iyer, for the Respondent. 

JUDGMENT.— The plaintiff has 
brought this suit for possession of the suit 
property on the ground that the alienation 
in favour of the defendant by his decoded 
brother Kanakasabapathi Asari is not bind¬ 
ing on him. On appeal the Subordinate 
Judge gave a decree for a moiety of the 
plaint properly. The defendant has pre¬ 
ferred this second appeal. The contention 
of Mr. T. M. Ramaswami Iyer is that the 
defendant is entitled to the whole of the 
property inasmuch as on the date of the 
alienation the value of the alienor’s share 
was considerably more than the value of 
the property conveyed to the defendant. 
The admitted facts are: The plaintiff had a 
brother Kanakasabapathi Asari. Thedefend- 
ant obtained a decree against Kanakasaba¬ 
pathi Asari in 1915 and purchased the pro¬ 
perty in execution of the decree. Then, not 
being able to obtain possession of the pro¬ 
perty, ho brought a suit O. 8. No. 225 
of 1918 against Kanakasabapathi and 
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obtained a decree for possession. Kana' 
kasabapathi Asari is dead and the plaintiff 
the surviving brother has brought this suit 
for possession of this property. The ques¬ 
tion is whether the Court should take into 
consideration the state of the family at 
the time when the alienation was made or 
as contended by Mr. V. Ramaswami Iyer, 
for the respondent the state of the family, 
at the time when the plaintifl’s suit was 
brought. The family property was worth 
about Rs. 7,000 and the share of Kanaka¬ 
sabapathi Asari was at least Rs. 3,5L0 and 
the value of the property sold in execution 
of the decree was worth Rs. 1,500 and the 
share, therefore, of Kanakasabapathi Asari 
was much more than the value of the 
property sold to the defendant. The Sub¬ 
ordinate Judge has decreed half the pro¬ 
perty to the plaintiff on the ground that 
his share was not conveyed to the respond¬ 
ent. But the question is, in a case of this 
kind should the Court take into consider¬ 
ation the state of the family on the date 
of the sale oron the date of the suit. When 
a member of a joint Hindu family alien¬ 
ates a particular item of property in favour 

of a stranger and a suit for partition is 
afterwards brought, the Court when the 
circumstances are favourable may allot the 
property alienated to the member who 
alienated it and thereby allow the vendee 
to retain that property. It is not in all 
cases necessary that the vendee should be 
driven to a suit for the purpose of enforc¬ 
ing his right under the purchase from the 
member of the joint Hindu family. In this 
case the defendant bought the property 
from Kanakasabapathi Asari; but Kanaka- 
sabapathi Asari being dead, the plaintiff now 
asks for a share of the family property in 
defendant’s hands. There was other family 
properly to satisfy the claim of the plaintiff 
if he had brought the suit on the date of 
the sale to defendant and the latter would 
have pleaded that the property alienated 
should be allotted to the alienor’s share. 
We must not take into consideration the 
state of things now. As found by the learned 
Subordinate Judge all the family property 
was sold by both the brothers on account of 
their debt. 

If the contention of the respondent is to 
hold good it will amount to this. Suppos¬ 
ing for argument’s sake the family property 
is worth alakh of rupees when thealien- 
ation is made and the share of the alien¬ 
ating mimber U about Rs. 50,000 and the 



BlKDESBAkl Brx SIngH c/ CII^^KDIKa PrtASAD, 


'ris 

value of the property actually alienated is 
only Ks. 5,000 and it after the alienation 
the family contracts debt too recklessly or 
sells the rest of the family property invests 
the proceeds upon some security and such 
security is lost, the alienee cannot retain 
the whole of the property if any one of 
the members of the joint family bring a 
suit for partition and asks for his share 
of the property alienated as that is the 
only property that is left. I think it would 
be opposed to all principles cf equity to 
give a decree against the alienee in scch 
a case, for the alienee has got his own 
equity as much as the joint family mem¬ 
ber. I think it was well settled that the 
time at which the share of the alienating 
brother should be determined is the date 
of the alienation: lir/e, Chinnu Pillai v. 
Kalirmitliu Chetti (1). 

It is unnecessary to discuss the objec¬ 
tions raised by Mr. V. Ramaswami Iyer at 
great length as the present case is covered 
by a clear authority of this Court in 
Kamaswami Iyer v. Venkatarama Iyer (2). 
In that case the share of the alienor at the 
time when the alienation was made was 
comparatively more than the value of the 
property alienated- Mr. Justice Phillips and 
Venkatasubba Rao, J., upheld the alienation 
on the ground that at the time of the 
alienation the share of the alienor was 
consideiably more than the value of the 
property and they held that the alienee 
need not be directed to institute a sepa¬ 
rate suit to vo:k out his rights by a parti¬ 
tion but was entitled under the cc-parcener's 
suit as a defendant to get a decree for 
partition and claim P'* allot the item in 
respect of his vendor's share In this 
case there is no other cc-parcener, Kanaka- 
sabapathi Asaii being dead and the cir¬ 
cumstances are such as would not justify 
the Court in decreeing partition of the suit 
property in favour of the plaintiff. That 
beine fo. I do not think that the plaintiff 
is entitled to a decree for partition and the 
decree of the Subordinate Judge is set aside 
.and the plaintiff’s ouit is d’smissed with 
costs throughout. 

V. N. v. Appeal allowed. 

(L) 9 Ind. Cas. 596; 35 M 47; (1911) 1 M. tV. N. 238; 
g M. L. T. 389; 21 M. L. J. 246. 

(2) 75 Ind. (’as. 406; ^6 M. 815; 45 M. L. J. 20.3; 18 
■,h. W. 183; (1923) M. W. N. 786; A I. R. 1924 Mad. 



[100 I. C. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. . 54 of 1924. 

October 20, 1926. 

Presenf;—Mr. Justice Dalai and 
Mr. Justice Piillan. 

BINDESHARI BUX SINGH— Defendant 

Appellant 

VCTSZLS 

CHANDIKA PRASAD and another— 
Plaintiffs—Respondents. 

Contract Act (IX of 1S72),$. 11— Contract by minor 
—Ratification after attaining majority—Validity of 
contract. 

A minor is not competent on attaining? majority to 
execute a fresh bond ratifying as it were a bond 
executed by him during his minority, [p 718, col. 2.] 

Indnui Ramasirami Fandia Thnlavar v. Anthappa 
Clietliar ('2) and Krishnan Chetty v. Wdlaichami The- 
van (.> 1 . followed. 

Kundan Bihi v Sree Xarayan 1'. r;Ot followed, 

(iregson v. I'doy Adityn Deb ^4', distinguished. 

Second appeal from a decree of the Dis¬ 
trict Judge, Allahabad, dated the 24th 
March, 1923. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. J. A'. Takru, for the Respondents. 

JUDGMENT. 

Pullan, J, —The two lower Courts have 
concurred in finding that the whole amount 
contained in a mortgage-bond, dated the 
19(h of September, 1914, is due to the plaint¬ 
iff from Bindeshri Bux Singh, who is the 
appellant before us. We are only concein- 
ed with the lower Court’s decision on this 
point. It is admitted that the consideration 
for that bond ii.cluded an item of Rs. 510 
due on a bond of the 7th of February, 
1914, and that on that date the executant 
Bindeshri Bus Singh was a miner. It is 
contended that a minor is not competent on 
attaining majority to execute afresh bond 
ratifying as it were a bond executed by him 
during his mincrily. The lower (Tourts 
held otherwise relying on a ruling of the 
Calcutta High C( urt in the case of 
Kundan Bill v. Sree Naroyan (1) but 
we are asked to consider that that ruling is 
not good law. All transactions entered into 
by a minor are void. Consequently the 
bond entered intooDthe7th of February, 
1914, must be held to have been without any 
consideration, and the minor w’hen he attain¬ 
ed majority could not take upon himself a 
liahi ity, which, from the point of view of 
law, never really existed. 

We have been shewn two rulings of the 
Aladras High Court reported in the case of 
Indran Kcmaswav.i I'aridia TheJavar v. 


vl) 11 C. W. 135. 
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Anthappa Chettiar{2) and the case of Krish- 
nanCketty v. Veliaichami Ti.cmn (3) in 
which the matter has been discussed at 
length, and we are of opinion that we should 
follow the view taken by their Lirdships of 
the Madras High Court and not that of a 
Single Judge of the Calcutta High Court 
cited above. 

In reply we have been referred to a ruling 
of their Lordships of the Privy Council in 
the case of Gregson v. bdoy Aditi/a Deb (4) 
but there is an essential difference between 
the decision of their Lordships and the 
case before us, for they were considering 
not the case of a minor whose transactions 
are void, but the case of a disqualified pro¬ 
prietor whose transactions were voidable. 

We are of opinion, therefore, that the sum 
ofRs.JlOmust be excluded from theamcunt 
due under the bond of the i9th of Septem¬ 
ber, 1914, and to this extent we allow this 
appeal, and order that the decree of the 
lower Court be modified and that a decree 
be substituted ior the amount due on the 
bond of the 10th of August, 1915, and for 
the amount of Rs. 2i9U due on the bond of 
the 19th of September, 1914, together with 
interest as already allowed and proportionate 
costs and in this Court we allow propor¬ 
tionate costs. 

A. N. A. Appeal allowed in part. 

a! Ind.^'bas.W: 37 M. 38; 10 11. L. T. 385; 
(lull) 2 M. W. N. 461; 21 M. L, J. 1077. ^ ^ 

(4) 16 1. A. 221; 17 C. 223; 13 Iiid. Jur. 410; o 
P; U. J. 416; 8 Ind. Deo. (s. a.) 686 ^P. 0.). 
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First Civil Appeal No. 356 of 1923. 
December 20, 192c. 

Present: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

The secretary of STATE for 
INDIA IN council- 

opposite Party—Appellant 

versus 

MOHAMMAD ISMAIL KHAN and others 

—Applicants—Respondents. 

Land Acquisition Act (/ of ISOIt), ss. 23 (4). 24 (3) 
—Acquidlion for opening market—Loss of profits from 
adjoining market, whether can be awarded Dainna 

absque injuria. ,, _ /r^ . t » 

Held, per Walsh, A. C J. and Pullan, J.- {Dalai, 
dissenting).—An owner whose land has bcp acquired 
under the Land Acquisition Act for opening a rnai- 
ket is-not entitled to receive compensation for loss 
of profits derived from an . existing market on other 

land. fp. 752, col. 1; p. 754. col. 2.] 
fcJection 23 of llie Act is limited by s. 24 which lays 
down certain circumstances whicli must not be con- 
ftiderod in awarding compensatioDr though presum- 


}!G0) — 
India in 
award of 


nhlv the o {ilh Twise falls within the purview .if 
s. 23. I|>. 752. e,4 2.] 

Snb-S‘_n*!ion -h i f s. 24 refers to cl.iiins l)y )>cr>i>ns 

iatoiv-^tO'l. ip. 731, e -b 1.] 

iVr Ualnl, A. eti.iii 2i ^3' was eiuict d lo juo- 
vid ' ai?ain.sl elaiui-^ l-y persons other than the owners 
of llielainl aei|uii\‘ii [), 7.')1, col 2,] 

Colb'ctor of }r)n’ v, (!irj(i Xalh Rotj (!', 

d«)vil)ted. 

Guru Das Kundn v S- rr. lari/ nf Stair for Imlia (3) 
and Ramcsirar Sinjh v. S,rrctari/ <>f State for India 
{5', approved. 

First ap[)eal from an order of the District 
Judge, Bulaiidshahr, dated the Iblh May, 

1023 

Mr. G. W.Dillou, (bvernment Advocate, 
for the Appellant. 

Dr A'. Sen, and Mr .V. Gupta, Kr 
the Respondents. 

JUDGMENT. 

Dalai, J,^{Moveviher }■') 

The Secretary of State for 
Council has appealed from an 
the District Judge of Bulaudshahr under 
8. 2d of the Land Acquisition Act (I of 
1^94) The learned Government Advocate 
on behalf of the appellant accepted the 
correctness of the market value of the land 
assessed by the learned Judge at Rs. 1.800. 
E.Kception waa taken to the amount of 
Rs. 6,200 awarded by the Court under the 
provisions of e. 23, cl. (4) of the Act which 
lays down that in determining the amount 
of compensation to be awarded the Court 
shall take into consideration the damage 
(if any) sustained by the person interested 
at the time of the Collector's taking posses¬ 
sion of the land, by reason of the acquisi¬ 
tion injuriously affecting his other property, 
moveable or immoveable, in any other 
manner. The purpose for which the land 
was acquired was stated in the publication . 
under s. 6 of the Act to be the establish¬ 
ment of a market. It so happens that the 
applicants have already got a market of 
their own on the land which has not been 
acquired and which is at a distance of. 
about half a mile from the land acquired.' 
The learned Government Advocate very 
rightly conceded that the applicants’ own 
market will suffer by the establishment of 
another within a distance of half a mile. 
What he . urged was that even if the appli¬ 
cants’ income from their market was re¬ 
duced on account of the establishment of 
the Government market, the damage was 
prospective and did not take place “at the 
time of the Collector’s taking possession 
of the land.” According to him, at the 
time of taking possession there was no- 
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market on the acquired land, and corsc- 
qiiently no damage had been sufTered by 
thf*- applicants at that time. The sc-cond 
contention is that the Court was barred 
from taking: such damage into consideration 
by reason of the third clause of s. 24 of the 
Act, wh ch precludes the consideration of 
any damage sustained by the person in* 
terested in the land which, if caused by a 
private person, would not render such 
person liable to a suit. 

I’he tirst objection is easily answered. 
The Act requires that the Government shall 
proclaim the purpose for which the land 
i.s to be acquired, and there can be no 
doubt that as soon as this purpose was 
proclaimed the market-value of the appli¬ 
cants’market was reduced by the fear that 
its income would sulTer diminuti' n by com¬ 
petition of the new market. This was damage 
sustained by the applicants at the time of 
tlie taking possession by the Government 
of the acquired land. There is nothing 
prospective or uncertain about it. It is 
quite possible that the new market may 
prove a failure and the applicants’ old 
market may retain its custom. These are 
considerations for the future. What the 
Court has to see is whether a prudent man 
desiring to purchase the market would be 
influenced or not and would oiTer a lower 
price or not because of the alarm caused 
by the threatened opening of a market on 
the acquired land by Government. It 
stands to reason that the acquisition of this 
land by Government with the intention of 
establishing a market thereon will reduce 
the sale value of the applicants’ market. 

On a summary consideration the second 
objection of the learned Government Ad* 
vocate raises difficulties in the way of the 
applicants. The way the learned Govern¬ 
ment Advocate argued was this: Suppose 
the acquired land had belonged to a neigh¬ 
bour A of the applicants and A had opened 
a market on this land in competition with 
that of the applicants, the applicants would 
have had no right to sue. In our opinion, 
the difference is that the land did not 
belong to the Government, and it is the 
power of the Statute which enables the 
Government to open the market. There 
can be no doubt that under the English 
Law compensation would be allowed. In 
Essex V. Acton Local Board (1) the land 
■was desired to be acquired for sewage 

(\) (1889) U A. C. 153: 58 L. J. Q. B. 594; 61 L. 
J, l; 38W. F..209i 53 J. P. 756. 


works under statutory powers incorporating 
the Lands Clauses Consolidation Act, liilo. 
Evidence was given that the existence of 
sewage works, even if conducted so as not 
to create an actionab'e nuisance, depreciated 
the market value of the appellants other 
lands building purposes. The acquired 
land was let on long building leases; of 
the other lands part was in hand, and was 
let for short periods for brick making, 
The land taken was separated from the 
other lands, in part b}’ other property of 
the appellants, and in part by a Railway. 
The Jury gave a verdict, in addition to the 
value of the land taken, forafuriher sum 
or damage sustained by reason of the in¬ 
juriously affecting the other lands by the 
exercise of the respondents’ statutory 
powers It was held by the House of 
Lords that the Jury was correct in award¬ 
ing the further sum, as compensation might 
be awarded for damage to be sustained by 
reason of the injuriously affecting the 
appellants’ other lands, not only by the 
construction of the sewage works but by 
their use. It was further held that the 
damage was not too remote to form the 
subject of compensation, even though no 
nuisance might be caused. This decision 
approved of the decision in In re Stockport 
Timperley and Altringham Railway Com* 
pany (2). 

The learned Government Advocate argued 
that those cases depended on the special 
wording of the Lands Clauses Consolidation 
Act, 1845, and that their application to 
India was specifically prevented by thethird 
clause of s. 24 of the Land Acquisition 
Act ([ of lt:94). We do not agree with this 
argument. In 1900 a Full Bench of the 
Calcutta High Court in Gum Das Kundu v. 
Secretary of State for India (3) held that 
the principles of these English cases were 
applicable to the Indian Act. In that case 
the appellants contended that as the Muni¬ 
cipality had only taken a portion of their 
land and intended to use the portion so 
taken for the purpose of erecting thereon 
a sewage discharge depot, their adjoining 
lands would be injuriously affected and 
they claimed compensation for such injuri¬ 
ous affection. The claim appears to have 
been opposed by the Secretary of State for 
India on the same ground as is put forward 
here that the English cases on the subject 


(2) (1864) 33 L. J. Q. B. 251; 10 Jur. (k. s.) 
10 L. T. 426- 12 W. R. 762: 144 R. R- 735. 

(3) 22 Ind. Cas. 354; 18 C. L. J. 214. 


614; 
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were not applicable. The learned Chief 
Justice, in deliverins: the .judciment of the 
Court, said (page ‘‘Now I come to the 

question of injurious affection, and I think 
lam doing no injustice to the argument 
of the learned Senior Government Pleader, 
when I...8ay that although there is a slight 
distinction in the language of the English 
Land Clauses Act in the section relating 
to injurious affection as compared with the 
language of s. 23. sub-s. (4), of the Land 
Acquisition Act of this country, he felt 
that he could not successfully contend, as 
a matter of law, that the principle laid 
down in the case of Essex v. Acton Local 
Board (1) and other similar cases in the 
Courts of England, was not applicable to 
the case now before us. In my opinion: 
that principle is applicable, otherwise it 
would be difficult to see to what class of 
cases s. 23 of the Land Acquisition Act can 
properly apply.’' 

The learned Judge of the lower Court 
has based his finding on the ruling of 
the Calcutta High Court in Collector of 
Dinagepore v. Girja Nath Roy (4). This 
judgment was approved by another Bench 
of that Court in Rameshwar Singh y. Secre¬ 
tary of State for India (5). 

We construe the third clause of s. 24 so 
as to limit it to damage claimed by persons 
other than those to whom the acquired land 
belonged. Those are cases like the one of 
Metropolitan Board of Works v. McCar- 
thy (Q). In this case Lord Penzance said: 
‘‘There are many things which a man may 
do on his land with impunity, though 
they seriously affect the comfort, con¬ 
venience, and even pecuniary value which 
attach to the lands of his neighbour. In 
the language of the law these things are 
damna absque injuria^ and for them no 
action lies. Why then, it may surely be 
asked, should any of these things become 
the subject of legal claim and compensa¬ 
tion because instead of being done, as they 
lawfully might, by the original owner of 
the neighbouring land, they are done by 
third persons who, for the public benefit, 
have been compulsorily substituted for the 
original owners?’ The claim here was not 
by the person whose land was acquired 
but by a neighbour who claimed compen- 

(4) 25 C. 346; 13 lud. Dec. (N. s) 231. 

(5) 34 0. 470 at p. 488; 11 0. W. N. 356; 5 C. L. J. 
069. 

(6) a874‘‘7 H. L. 213; 43 L. J. C. P. 385; 31 L T. 
182;23W. R. 115. 

“■^Pa7o of IS C.L ^ 


sation because of acts done by the woi ks 
after acquisition. Similarly, where the 
tenant of a ]>u!)lic ho\ise edaimed coinj'en- 
sation for tiie lo.^^s of profits which he had 
sustained by reason of a Railway Company 
having pulled down the adjoining houses 
(which did not belong to him and had been 
acquired by the Company from otlier per¬ 
sons), it was held that he was not entitled 
to compensation, for. if any private person 
had purchased and pulled down the ad¬ 
joining property, no action would have 
lain against him. We are of opinion that 
it is to provide against such claims by per¬ 
sons other than the owners of the land 
acquired that the third clause of s. 24 was 
enacted. 

Having approved of the lower Court’s 
finding that compensation is due to the 
respondents for injurious affection of their 
market by the acquisition, we must pioceed 
to determine the amount of compensation. 
As rightly pointed out by the learned Gov¬ 
ernment Ad vocat.e, we must take into con¬ 
sideration the time of the Collector’s taking 
possession. In our opinion it is not the 
correct procedure to make an estimate of 
the probable loss that the respondents may 
suffer in future. In fact, there may be no 
loss ultimately, and even no market may 
be constructed by the Government. What 
we have to consider is the diminution of 
its value by the general report that a new 
market was to be started within half a mile 
of the respondents’ market. The real test 
will be by what percentage the value of the 
property was decreased on account of the 
proclamation. We must, therefore, first 
determine the value of the property. The 
lower Court appears to have made a very 
generous estimate of the income derived 
by the respondents from the market, but 
in default of other evidence we must 
accept its finding. It fixed the annual 
income at Rs (2,b85 : Rs. 1,155 from teh* 
bazari and weighment dues, Rs. 130 from 
Thursday and Sunday markets, and 
Rs. 1,400 from the parao. We think that 
it is a fair estimate to assess the value at 
sixteen times this income. The value of 
the property will, therefore, be Rs. 42,960. 
Such an assessment of value was made by 
the Full Bench in the case already quoted, 
Guru Das Kundu v. Secretary of State 
for India (3). We have considered all the 
circumstances of the acquisition and the 
distance of the respondents’ market from 
the proposed market. We think that t^-’ 


1 



SECRETARY OF STATE FOR l.'.DlAi«. MOHAMMiD ISiJAIL KHAN. [100 I. G. 


threat of the opening of a new market di'l 
not reduce the value of the respoa^lenrs’ 
niirket by more than 10 per cent We, 
therefore, allow them Ks. 4,*J0G 

Fifteen per cent, shall be added to this 
sum for compulsory accjuisition. Weamend 
the decree of the lower Court ac'‘mdin 2 lv 
and lix the total compensation at Ks. 6,0Jj 
with an addition of 15 ji^r cent. 

We direct the parties to bear their own 
costs of both the Courts. 

We only direct future interest to run at 
G per cent, per annum and no past interest 
as the atnount of compensation w*as in dis¬ 
pute and not tinally determined till to day. 

Pullan, J. —(.Voi’emhcr /J, lOJil )— 
Tiie question to be determined in 
this appeal is the right of an owner, 
whose land has been acquired for the pur- 
])03e of opening a market, to receive com¬ 
pensation for loss of profits derived from an 
existing market on other land. 

As it is conceded by the learned Govern¬ 
ment Advocate that the opening of the new 
market must interfere with the profits 
derived from another market half a mile 
distant, it is not necessary to consider the 
possibility that no loss might be incurred. 
But the law does not compensate for any 
and every loss that may befall an owner of 
land, and compensation can be awarded 
only if the conditions laid down in the Land 
Acquisition Act are complied with. 

If it be held that the Statute excludes 
consideration of the purpose for which the 
land is acquired, the present case is not one 
in which compensation can be awarded, for 
the mere acquisition of the plot has no 
effect on any rights of the landlord in 
other land. But the cases in which mere 
acquisition affects on rights or earnings 
from other land are rare, and it would be 
a narrow interpretation of s. 23, cl. (4) of the 
Land Acquisition Act \vhich would exclude 
from the word acquisition all consideration 
of the purpose of acquisition. The Statute, 
moreov'^r, is founded closely on the English 
Law, and although the authority of the 
judgment of the Court of Appeal in Hopkins 
V. Great Northern Railway Co. (7) may be 
cited in favour of that view, other decisions, 
notably the Essex case (1), show 
clearly that in England the purpose of the 
acquisition is taken into account. In the 
latter case damages were awarded because 
the land was acquired for a sewage farm, 

(7) (1877) 2 Q. B. D. 224; 46 L. J. Q. B. 265; 36 L. 


which would affect injuriously the value of 
adjoining property and the former case 
founlthat the mere building of a bridge 
di i not aliect the interest of a ferry owner, 
but the ine to which the bridge was to be 
put. This is notstrictly parallel to the case 
of a market, which as soon it is opened, 
that is, as soon as the land is taken over for 
the purpose of holding a market thereon, 
ipso -facto affects the earning capacity of 
another market in the immediate neigh¬ 
bourhood. 

On the other hand, the case of a sewage 
farm gives the owner a better claim than 
that of a market, for the presence of such a 
firm will deter other persons from becom¬ 
ing tenants of the adjoining land, and will 
affect its selling and letting value, whereas 
the opening of a market may actually en¬ 
hance the value of the land in the neigh¬ 
bourhood. But the Indian Statute does not 
deal only withtheeffect of the acquisition on 
land, it expressly specifies earnings, apart 
from land. Finding that the very proclama¬ 
tion of the acquisition of this land for the 
purpose of opening a new market affects the 
future earning of the landlord from his 
existing market, xve see no reason to exclude 
the case before us from the operation of s 23 
of the Land Acquisition Act, if that section 
is complete in itself. 

But 3. 23 of the Act is limited by s. 24, 
which lays down certain circumstances 
■which must not be considered in awarding 
compensation although presumably the case 
otherwise falls within the purview of s. 23. 
^'he third clause runs as follows, “(the Court 
shall not take into consideration) any 
damage sustained by him, i.e , the person 
interested, which, if caused by a private 
person, would not render such person liable 
to a suit.” This clause is based on the princi¬ 
ple followed by the English Courts, and we 
are as much bound to accept the leading 
English authorities when they favour the 
Crown as w^hen they appear to favour the 
public. The principle is that unless some¬ 
thing is done which would be actionable if 
done by a private person there is no right 
to compensation. Lord Campbell in In re 
Penny (8) said: “Unless the particular 
injury would have been actionable before 
the Company had acquired their statutory 
powers, it is not an injury for which com¬ 
pensation can be claimed.” This dictum 

(8) a8.57) 7 El. & RI. 660 at p. 660: 26 L. J. Q. B. 
225: 3 Jur. (s. a.) 957; 5 W. R. 612; 119 E. R. 
1390; 29 L. T. (o. s.) 124; 110 R. R. 773. 
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was re-affirmed by Lord Chelmsford in 
Ricket V. Metropolitan Railway Co. (9) and 
the ra^io decidendi of the decision referred 
to above, [HopA:i7?5 V Great Northern Rail¬ 
way Co (7)] was that the owner of the ferry 
could not base an action against a private 
person who had diverted traffic from the 
ferry by constructing a bridge. The owner 
of a ferry is in a position closely analogous 
to that of a person who maintains a market, 
but the ferry owner has a better right to a 
monopoly than the owner of the market, 
and it is not even alleged before us that 
the respondent in this case would have 
been able to sustain an action for damages 
against a private person who started 
another market in the neighbourhood. It 
is, therefore, suggested that s. 24, cl. (3) 
refers to claims made by third parties, but, 
in my opinion, this view is negatived by the 
wording of the clause. This clause is part 
of the grammatical sentence which com¬ 
mences the section, and the person who 
sustains the damage can only be the person 
who in the second clause has a disinclina¬ 
tion to part with the land. He cannot be 
changed into a person “other than the 
owner” without express words to that effect. 
I am unable to construe the section to mean 
anything else than that a person interested, 
including the person whose land is acquir¬ 
ed, is not entitled to compensation for 
damages, which if caused by a private 
person would not have rendered that person 
liable to a suit. The damages in the 
present case are the loss caused to the re¬ 
spondent by the opening of a market in 
competition with his own market. Had he 
suffered that loss through the private enter¬ 
prise of some other persons, he would have 
had no cause of action against him, therefore, 
he has no claim for compensation on this 
account from the Crown. It is true that in 
one English case. In re Stockpt^rt Timperley 
and Altringham Railway Co. (2) there is a 
suggested qualification of the English prin¬ 
ciple, and this has been followed with 
S.ime hesitation in the Essex case (1) 
above quoted. But it must be remem¬ 
bered that the latter decision dealt with 
the case of a sewage farm, and a private 
person settingup a sewage farm in such a 
position as to destroy the value of his 
neighbour’s land could hardly be immune 
from an action for damages. Moreover, 
there is no indication that the Indian Legis- 

(9) (1867) 2 H. L. 175 at p. 187; 36 L. J. Q. B. 205; 
J9 L. T. 542; 15 W. U. 937, 
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lature intended to restrict the application 
of the general priticiple of the English Iaw 
in the manner adopted in one decision. 
The Act which has by the broad construc¬ 
tion which we have been able to put on 
s. 23, enabled owners to obtain compensa¬ 
tion for loss of profits elsewhere, caused 
by the use for which a portion of their 
land is acijuired, has very clearly restricted 
the owners to cases in which a similar act 
by a private per.-^on would have been action¬ 
able. The Judge of the (Jourt below 
suggests that the act of the private person 
might amount to trespass, but any attempt 
by a private person to use the land of an¬ 
other would be ipso facto actionable, and 
it is not the act of acquisition which is to 
be considered here, but the damage caused 
by opening a rival market. 

I am, therefore, unable to agree with the 
lower Court in awarding damages for loss 
in respect of the earnings of the owner’s 
other market and pa?*ao, and it is unneces¬ 
sary for me to deal with the difficult problem 
of assessing these damages. 

In ray opinion the appeal should be 
allowed, and the compensation reduced to 
the amount allowed by the Collector. 

By the Court. —We are not agreed on 
the question whether the respondents should 
receive compensation for injurious affection 
of their land other than the land com¬ 
pulsorily acquired. We refer the following 
question for decision by another Single 
Judge or Bench. 

Under the circumstances of the present 
case described in the two judgments of the 
Judges of this Bench, are the respondents 
entitled to receive compensation for the 
alleged injurious affection of their other 
land, or are they barred from claiming 
such compensation under the third clause 
of s. 24 of the Land Acquisition Act ? 

When the opinion of the Third Judge or 
Bench is received we shall pronounce judg¬ 
ment, if necessary, on the amount of dam¬ 
ages to be awarded to the respondents. 

The file shall be laid before the Hon’bla 
Chief Justice for necessary action. 

TheHon’ble Chief Justice delivered the 

following 

OPINION. 

Walsh, A. C. J. (December 11^ 102G)~ 
In my judgment the third clause of s. 24 of 
the Land Acquisition Act is a bar to that 
portion of the claim, allowed by the Dif^- 

tricb Judge, in respect of which this refer-* 
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ence lias been made under s. 93 of the Civi 
Procedure Code. 

'riie liead of claim represents an attempt 
to capitalize the depreciation in the capital 
value of the land retained by the claim¬ 
ant, due to the legitimate future use of 
tlie land acquired, and to the loss of earn¬ 
ings liable to accrue to the claimant by 
reason of such user as a market; in other 
words, to legitimate competition. This 
is, no doubt, damage by reason of the pos¬ 
sibility of the acquisition injuriously 
atTecting the claimant's other property 
through his earnings. It is, no doubt, also 
true that it has been estimated at a capital 
sum at the time of the Collector’s taking 
possession, representing the depreciation in 
capital value, caused by the fear likely to 
be entertained by hypothetical purchasers 
to-day of the diminution in future earn- 
iogs. This would be legitimate enough if 
it were legal head of damage. But it is 
damage sustained by the claimant which, 
if caused by a private person, would not 
render such person liable to a suit in 
India, and the Court must not, therefore, 
take it into consideration. I cannot agree 
with my brother Mr. Justice Dalai that the 
“him” in this provision must be taken to 
relate to a third person. It can only relate 
“to the person interested”, mentioned in 
the preceding clause; i. e., the claimant. 

1 think it may possibly lead to misunder¬ 
standing to seek guidance from the Eng¬ 
lish decisions, except in s-j far as it is 
necessary to explain ambiguous provisions 
of the Indian Statute, which seems to have 
been an attempt to codify the general 
principles laid down in England. But it 
is clearly wrong to follow an English de¬ 
cision, where doing so would involve doing 
violence to a statutory provision in the 
Land Acquisition Act. The effect of the 
English decisions seems to be to allow com¬ 
pensation where the user necessarily does 
physical injury, which would ordinarily 
amount to an actionable nuisance, such as 
a Railw-ay passing so near to a Cor,ton 
Mill as to expose it to the risk of fire and 
an additional burden for insurance, or a 
sewage farm so situate as by smell and 
sentiment actually to affect the standard 
of comfort or enjoyment, and, therefore, the 
selling value of the land. There is no case 
like the present in which competition, con¬ 
sequent upon the acquisition, has been 
treated as actionable per se. To do so 
yvouldbe to compensate for the compulsory 


acquisition, which is a special head of 
damage otherwise provided for. 

I think it necessary only to refer to the 
decisions in India which have been cited. I 
doubt whether 1 should agree with Col- 
lector of Dinagepore v. Girja Nath Royii), 
But the ratio aecidendi of that case is put 
oil another ground in the judgment of the 
Judges w'ho decided Rameshica Singh v. 
Sec7'etanj of State for India (5), vide 
page 48:*, and the decision of the latter 
case, which was not cited before the Sub¬ 
ordinate Judge in this case, is clearly an 
authority for the appellant, with which I 
agree. The decision in Guru Das Kundu v. 
Secretary of State for India (3) does not 
touch this case, though, if 1 may so, I 
entirely agree with it. It dealt with land 
retained by the claimant, which would be 
injuriously affected by the proximity of the 
sewage depot, amounting ordinarily to an 
actionable nuiaanc? and also withcompensa- 
tion for severance. I think the appellant 
is right, and that this head of claim is ex¬ 
cluded by s. 24, cl. (3). 

After receiving the return the Division 
Bench delivered the following 

JUDGMENT. 

Dalai and Pulian, JJ. {December 20, 
1926.) —Return has been received to the 
reference submitted by us to the Hon’ble 
Chief Justice. We hold according to his 
finding that the respondent is not entitled 
to any sum over and above the market value 
of the land awarded to him. The appeal is, 
therefore, decreed for Rs. 6.200. This sum 
shall be deducted from the award given by 
the District Judge. The appellant shall 
receive the costs of this Court which shall 
include fees on the higher scale. 

A N. _ Appeal allowed. 

•Page of 31 Q.^'iE'L] 

PATNA HIGH COURT. 

Secon’u Civil Appeals Nos. 694 anu yl4 To 

933 OP 1925. 

November J, 1926. 

Present :—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 

Musammat Bihi SAYEDATULNI3SA 

AXD OTHlShS—A pPBLLANTS 

versus 

AMRIT MAHTO and cthbus-- 

Respondents. 

Benoal Tenancy Act (VIII of ISSJ), ss. (5), Sj 

—Enhancement of rent—Tests of fairness of rent— 
Rise in price of staple food crops—of gilaodazi. 
Under s. 33 of the Bengal Tenancy Act wten a rise u 
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the price of the staple food crops his been established, 
there ought, in the absence of special circumstances, 
to be a corresponding increase in the rent. A com¬ 
parison of the incidence* of the rent with the average 
outturn of the land is not the only way of determin¬ 
ing fairness of rent. ["p. 755, col. 1 ] 

The fact that a landlord has neglected (^ilandazi 
is not, in itself, a ground for refusing enhancement 
of cash rent. [p. 755, col. 2.] 

Appeal against the decision of the District 
Judge, Patna, dated the 2bth March, 1925, 
reversing that of the Munsif, Barh, dated 
the 21st June, 1924. 

Messrs. Sultan Ahm.ed, B. C. Sinha and 
Hasan Jan, for the Appellants. 

Messrs. N. C. Sinha and N, C. Ghosh, for 
the Respondents. 

JUDGMENT. 

Ross, J.— These appeals arise out of 
suits for enhancement of rent. The learn¬ 
ed Munsif decreed enhancement at the 
rate of S-annas 6-pies in the rupee. He 
came to the conclusion that the increase in 
the price of makai came to 4-annas and 5 
dams in the rupee and of paddy to S-annas 
10 dams in the rupee. It was pointed out 
before the learned District Judge that 
this was a miscalculation; that the en¬ 
hancement for paddy land should, on the 
figures, be 4 annas T-pies in the rupee ; and 
that consequently the landlord was entitled 
to an all round enhancement at the rate 
of 4 annas G-pies in the rupee. But the 
learned District Judge applying s. 35 of 
the Bengal Tenancy Act, held that in the 
circumstances of these cases no enhance¬ 
ment at all should be allowed. He stated 
the principle thus : 

“In order to determine whether in any 
particular case an enhancement would be 
unfair or inadequate, it is always necessary 
to compare the present incidence of the 
rent with the average outturn of the land 
and there is no other way of determining 
the fairness of a rent,“ 

Learned Counsel on behalf of the land¬ 
lord who is the appellant contends that 
this proposition is too widely stated; that 
under s. 27 of the Bengal Tenancy Act 
the existing rent is to be presumed to be 
fair; and, if the price of the staple food 
crops has risen, the landlord is entitled 
to a corresponding enhancement of rent. In 
my opinion s. 35 does not bear the inter¬ 
pretation that the learned Judge has put 
upon it. When the rise in prices has been 
established, there ought, in the absence 
of special circumstances, to be a corres¬ 
ponding increase in the rent. The ground 

Up^u which the learned Judge has pro- 


ceedei is tint the e.Kisting rent which 
approximates to one-third of the gross 
produce is very high, an 1 this opinion is 
entitled to every respect But the con¬ 
clusion has been arrived at on the basis 
that the land produced only rabi at, the 
rate of 5 maunds a higha. One of the 
objections raised by the tenants was that 
the landlord had neglected giland izi ; but 
this in itself would not be a ground for 
refusing an enhancement of cash rent. The 
learned Munsif held that the evidence of 
the defendants that only rabi crops were 
produced was falsified by their own wit¬ 
nesses. He referred to the village note 
which showed that the lands of this village 
are held at a rental of Rs. 6 to Rs, 10 a 
bigka and as these defendants mostly hold 
land at the rental of Rs. 0 a higha, he 
thought that the existing rent was low. 
His opinion was, therefore, diametrically 
opposed to that of the learned District 
Judge; and it seems to me that the grounds 
of the judgment of the learned Munsif 
have not been altogether met by the Appel¬ 
late Court. The evidence has been referred 
to; the learned District Judge has men¬ 
tioned the partial admission of the de¬ 
fence witness No. 1, but it appears that 
three witnesses at least admitted that 
some paddy is still grown on the land. 
The evidence about the growing of paddy 
is contradictory, some witnesses saying 
that no paddy was sown while others said 
that paddy was still sown but was washed 
away. The evidence of two of the witnesses 
was that there had been no decrease in 
the produce of the land; from the evidence 
of defence witness No. 4 it appears that 
he had taken land at the rate of Rs. 5u a 
bigha but at present the lands are given 
on ijara at the rate of Rs 100 a bigha ■ 
and this would indicate anything but a 
decrease in the productivity of the land. 
With regard to the rabi produce the learn¬ 
ed District Judge refers to the admission 
of the defendants that this is between 2 
and 5 maunds a bigha and he has accept¬ 
ed 5 maunds as the outturn. But he thinks 
that the figures given by the defendants' 
witnesses are under stated althcuo-h he 
says that they are not understated to a 
greater extent than the figures given by 
the Patwari are over-stated. These figures 
are: paddy at 17 to 18 maunds a bigha and 
paira khesari at 9 to 10 maunds a bigha 
and, if all that can be said for the defence 

evidence is that the under-staterpent by 
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the tenants is no greater than the over- 
Biat-Pinent by the Paticari, the outturn of 
rabi should not V)e taken at the rale of 
5 inaunds a bi<jha. On the finding that 
the defence has untier-estimated the pro¬ 
duce. the hading of the Di-trict Judge as 
to the rate of rent based upon the defence 
evidence cannot be maintained. It is clear, 
therefore, that some enhancement in these 
cases ought to have been allowed, and the 
question is, what the enhancement ought 
to be. Learned Counsel for the appellant, 
while contending that he is entitled to 4 
annas O-pies in the rupee, is prepared, 
as a matter of concession to the tenants 
and for the sake of good-will, to accept 
3 annas in the rupee. 1 think that this 
rate is fair except in the cases of Suits 
Xos. 5'J7 and 5i!8 where the rental at pre¬ 
sent is Rs. 7-15 0 and Rs. G 15-0 respec- 
In these cases the enhancement 
be at the rate of 2 annas in the 
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tively. 
should 
rupee. 

The result is that the appeals are 
decreed to thi^^ extent that in all the suits 
except Nos. 597 and5j8 the enhancement 
will be at the rate of 3 annas in the 
rupee and in these two suits only at the 
rate of 2-anna3 in the rupee. The appel¬ 
lants are entitled to their costs. We 
assess the hearing-fee at Rs. 105 which 
will be equally divided between the de¬ 
fendants. 

The cross-objection is dismissed. 
Kulwant Sahay, J.—lagrce. 

X. A. .4p/jca/5 allowed in part. 

ALLAHABAD HIGH COURT, 

Miscellanhous Case No. 512 of 192ti. 

Fel)ruary 3, 1927. 

Present Sir Cecil Henry Walsh, Kr., 
Acting Chief Justice, and Mr. Justice 

Banerji 

In the matter of Messics. DINA NATH 
hem RAJ— Aphhlla\7S. 

Income Tax Art {XI of ss. 

m'Ht of firm—Business can-ied on in dirferent places 
Principal pl<ice. of business — Tests—Dispute as to 
nrincipnl place oi 'business—Pr.medure - Assessment 
before, decision of' dispute, illegality of—High Court's 
jurisdiction to rerpiirc stating ofca$e—Co7nmissioners 
power to (pustion jurisdiction—Procedure—Objection, 
when to be raised—Winding-up of business, efeet of, 
on jurisdiction to assess. 

As a rule it is better in a statement of a case under 
tUe Income Tax Act to confine the case to findings 
of fa’t, and to the expression of the Commissioner’s 
opinion' upon tlie points raised, and not to burden 
the case with arguments, or in the case to question 
the jurisdiction of the Court to require a case to be 
^ated. [p. 7o7,col.l.] 


An order for a case to be stated, is in the nature 
of u lnt is known in Calcutta and in England as the 
i'.S'i---'f liul'.-.Vbi to show cause on certain questions 
indicated in the ordeT made by the High Court. 
The (’ommissioner, or otlier authority, in stating the 
cas'in cf!c<*t shows cause against the contention of 
the other side, and in showing cause he is clearly at 
liberty, when lie appears before the Court to argue 
the case, to take tlie objection tliat under tlie law 
there was no power to issue the Rule, or to direct the 
case to be stated, and that, tlierefore, the High Court 
liad no jurisdi(‘tion to decide the question raised in 
tlie case, [p Jo7. co). 2.1 

In strictness the objection as to the jurisdiction of 
the High Court to require a case to be stated should 
be taken wlien the question of whetlicr it was a fit 
case in which a case ought to be directed to be stated 
is considered by tlie Court. [ibid.\ 

Wliere a question as to which is the principal 
place of business of a Company arises, the Income 
Tax Odicer cannot himself decide the question or act 
as though it liad been determined in accordance with 
the provisions of a. 61 of the Act and if lie jiroceeds to 
prejudge the issue or to act as though it has been 
determined ainl to assess a firm as though their 
principal place of business was in his own jurisdiction, 
in spite of the dispute being still undetermined, he 
acts illegally, [p. 750. col. 2] 

Where the question about the principal place of 
business is between places in more Provinces than 
one. it is to be determined by the Commissioners 
concerned and if they do not agree, by the Board 
of Inland Kevenue. When such a question arises the 
Income Tax Otlicer should immediately communicate 
the fact of such question having arisen to his own 
Commissioner, [p. 751). col. 1.] 

Where there is a total failure on the part of the 
Income Tax Authorities to apply tlie plain provisions 
of s. 64, and. on the other hand, an illegal assumiAion 
of authority by tiie Inome Tax Odicer in one of the 
places of business to assess the assessee, as though 
theirqirincipal place of business had been determined 
to be in such place, tlie existence of an alternative 
remedy under s. Cl (3) does not affect this case, and 
cannot be held to be a bar to the riglit of the appel¬ 
lant to have a case stated, and to the jurisdiction of 
the High Court to answer tho.se questions in the way 
in which it holds they ought to be answered, [p- 

760, col. 1 ] ., . i r 

Ordinari y the principal place of business of a firm 

or Company i.s the place at which the persons direct¬ 
ing the Company or firm do their business, [p- <61, 
col 2.) 

The fact that goods are manufactured in one place 
does not make that place necessarily tlie pnncBjai 
place of busincs.s; nor is the fact that the bu k m 
practical business is conducted in a . 

a sole or indeed the important test m consideriDg 
which is the principal place of business. H W 
If business was being carried on m a 
plac-, the fact that the business has been stopped 

would not deprive the Income Tax , -i 

place of their jurisdiction to assess, [p. jb-.col. M 

Miscellaneous application under 
(1) and (o) of the Income Tax Act, XI oi 

1922 

br K. N Katjn, for the Appellants. 

Mr G. W. Dillon, for the Crown. 

JUDGMENT.— This is a case stated 
under s. 6t! of the Income Tax Act of 
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The case has been stated by the Oommis- 
sioner and printed, a matter of great 
convenience to the Court. The questions 
upon which the case was stated are set 
out on page 4 of the case, and are as fol¬ 
lows:— 

“G. The High Court has directed me to 
state a case with reference to the follow¬ 
ing points of law : — 

‘■(l) Whether in view of the facts and 
circumstances as stated in this special 
case of the petitioner’s business in connec¬ 
tion with the purchase, sale, receipt and 
distribution of profit, of castor seeds de¬ 
livered to the East Indian Railway at 
Manauii, the business was, during the 
material period, carried on in Cawnpore 
within the meaning of s. 64? 

“(2) AVhether if it is eventually found 
that the petitioner's business was carried 
on in Cawnpore, the Income Tax Authori¬ 
ties acted in accordance with the Act in 
assessing them by way of summary assess¬ 
ment w'hile a 5ona fide dispute was going 
on as to whether they were liable to be 
assessed in Cawnpore at all? 

“(3) 'Consequential upen the foregoing 
questions whether it was the duty of the 
Income Tax Authorities to obtain a decision 
under s. (3), and 

“(4) Whether having regard to the fact 
that the particular venture had come to 
an end, and the members of the partner¬ 
ship who had taken part in it were no 
longer carrying on business at all, the 
Income Tax Authorities at Cawnpore had 
jurisdiction to make the assessment upon 
ihe firm, even if it had carried on business 
at Cawnpore, such business no longer exist- 
ing. 

The Commissioner has requested per¬ 
mission to raise another question, which 
we will deal with in a moment, and 
which in substance challenges the juris¬ 
diction of the High Court, to directa case 
to be stated in this matter, owing to the 
provisions of s. G4. 

Before dealing with this question of 
jurisdiction it is necessary to make I wo 
preliminary observations. As a rule it is 
better in a statement of a cise to confine 
the case to findings of fact, and to the 
expression of the Commissioners opinion 
upon the points raised, and not to burden 
the case with arguments, or in the case 
to question the jurisdiction of the Couit 
to require a case to be stated. We would 
pot, however, be taken to hold that t'h® 


Commissioner, or any other boiy, in a 
case where th“ Act provides for a c^se 
to be stated, for the opinion of the Higu 
Court, has no right to question the juris¬ 
diction of tlie Court in directing tlie 
pirlicular cas^ in question. In order to 
make our meaning clear, we would point 
out that an order for a case to be stated, 
is in the nature of what is known in 
Calcutta and in England as the issue of 
Rule -Vi.si to show cause on certain ques¬ 
tions indicated in the order made l)y the 
High Court. Tne C ^aamissioaer, or other 
authority, in stating the case in cfTect 
shows cause against the contention of the 
other side, and in showing cause h^^ is 
clearly at liberty, when he appears bclore 
the Court to argue the case, to take the 
objection that under the law there was 
no power to issue the Rule, or to direct 
the case to be stated, and that, therefore, 
the High Court had no juri'diction to 
decide the question raised in the case.^ 
The second observation is that in strict¬ 
ness the objection should have been taken 
at the time of the argument, namely, the 
22nd of October, 1926, when the question 
of whether it was a fit case in which a case 
ought to be directed to be stated was 
discussed, and this Bench made the order. 
It so happens that in this particular in¬ 
stance the matter came before the High 
Court twice. Mr. Justice Kanhaiya Lai 
and Mr. Justice Ashworth, sitting together 
on the 14th of July, 1920, issued notice 
to the Commissioner of Income; Tax and 
to the Government Advocate, without 
directing a case to be stated, .so that a 
further preliminary stage occurred when 
the Government Advocate appeared on 
behalf of the Commissioner of Income Tax 
before this Bench in October. In their 
order, the above-mentioned learned Judges 
stated that “it will be a further point of 
law whether the decision on the evidence, 
if any, could be arrived at all in these 
Provinces, without reference to the Com¬ 
missioner of Income Tax of ('alcutta.” 
This was clearly direcled to s. 64 (3), which 
is the sub section on which the Commis¬ 
sioner now relies ; and the third question 
of these, which this Bench ordered to be 
stated by their order in October, deals 
with the same sub-section. No objection 
was made in October, on behalf of the 
Commissioner that this sub-section conclud¬ 
ed the matter and ousted the jurisdiction 
of the High Court under s. 66. 
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It appears to us that the Income Tax 
0;Ticer of Cawnpore, who dealt with this 
matter in the ordinary course of his duty, 
wholly overlooked this provision, and 
that the Commissioner's attention was not 
drawn to it, and further that it is entire¬ 
ly owing to this oversight that the matter 
has got into the complicated condition in 
which we now find it. 

The question which has arisen between 
the assessee and the Income Tax Authori¬ 
ties is really a perfectly simple one, name¬ 
ly, whether the partnership, or firm, formed 
for a special undertaking, being the as- 
sessee, had its principal'place of business 
in Cawnpore or Calcutta. It is said that 
the facts of the case are intricate, but 
we do not agree. As will appear here¬ 
after the facts relating to this particular 
business, which was only of a temporary 
character, are by no means uncommon, 
and according to the ordinary tests, which 
are applied in such cases, it ought not to 
be difficult to find as a fact where their 
principal place of business was, although 
the matter has now come before us really 
as a question of law, to decide whether 
the Income Tax Authorities had any evi¬ 
dence upon which, having regard to all 
the facta of the case, they could hold 
that the principal place of business was 
in Cawnpore. What is intricate is the 
legal tangle into which the simple issue, 
which arose, has been allowed to drift, 
and the unfortunate delay which has taken 
place in arriving at a final settlement 
of the question which became acute in 
October, 1924, and is still unsettled after 
a controversy of over two years. The 
initial mistake appears to us to* have been 
the assessment of the firm by the Income 
Tax Officer in Cawnpore under s. 23 (4) of the 
Act, on December 8r,h, 1924, not of a 
branch business carried on in Cawnpore 
or of the profits arising within the juris¬ 
diction of Cawnpore, but upon the pre¬ 
sumption that the principal place of 
business was in Cawnpore, when a question 
had arisen between the assessee and the 
Income Tax Authorities with regard to that 
very question, and had not been decided 
in accordance with the provisions of the Act, 
contained in s. 64 (3). 

That a question had arisen within the 
meaning of s. 64 (3) there cannot be the 
slightest doubt. In a letter, dated Sep¬ 
tember 8tb, the Income Tax Officer express¬ 
ed his intention of making the assessment 
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in Cawnpore of the whole profit of the busi¬ 
ness in castor seeds, carried on in the former 
year in partnership. The assessee, the name 
of the firm being taken from the prin¬ 
cipal partner, namely, Messrs. Dina Nath- 
Hem Raj, 10 Cross Street, Calcutta, writ¬ 
ing from Calcutta, on the 2l8t of October, 
informed the Income Tax Officer that 
Calcutta was the principal place 
of business of the parinership, and that 
they were prepared to prove that fact to 
the satisfaction of the Income Tax Officer. 
They stated that they had already filed an 
affidavit in Calcutta to that effect. On the 
24th of October the Income Tax Officer 
answered that Calcutta could not be con¬ 
sidered the principal place of business, and 
that no part of the business was carried on 
at Calcutta, and insisting upon his right 
to assess the profits of the whole business 
in Cawnpore, and informed the assessee 
that he had written to the Income Tax 
Officer at Calcutta to the same effect. 
Finally, the assessee on the 28th of Octo¬ 
ber wrote from Calcutta regretting that 
they were unable to see eye to eye with Ihe 
Income Tax Officer in this matter.' They 
seem to have acted with circumspection 
in this matter except that the branch in 
Cawnpore failed to produce their books. 
They went on to say that although it did 
not matter much where the assessment was 
made, in Calcutta or in Cawnpore, they 
asked the Income Tax Officer to take into 
consideration the fact that it would cause 
serious inconvenience and loss to them if 
the assessment was made in Cawnpore, and 
they gave reasons for this contention, point¬ 
ing out what is admitted to be correct, that 
the business relating to the castor seeds 
was done by the Calcutta firm with the 
East Indian Railway, and that the contract 
was entered into in Calcutta, and that, as a 
matter of fact, the Income Tax Officer in 
Calcutta was already arranging to take 
evidence upon the point. There may be 
some difference in the method ofcalculating 
profit in the different Provinces. This is 
a matter for the Income Tax Authorities. 
We were told that the payments by the 
East Indian Railway amounted to 14 lacs, 
and that the Calcutta Authorities had as¬ 
sessed the profit at one lac, while in Cawn¬ 
pore it had been assessed at 3 lacs. In the 
former case a profit of one lac, upon an 
outlay of 13, would be nearly 8 per cent. 

In the lattercase the outlay would be only 
11, and the profit 3, equalling more than 
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26 per cent, but the latter was admittedly 
arrived at ex parte without any materials 
provided by the firm, which may account 
for the very large dilTereiice. The sugges¬ 
tion seemed to be made in argument, that 
the assesses had for this reason con¬ 
tended for Calcutta, and it is, therefore, right 
to emphasise that the question about the 
principal place of business arcse before 
any assessment had been made, and that 
there is nothing in the ca.se to show that 
they did not act 6ona Jide in raising the 
question. 

It is quite clear, therefore, that in Octo¬ 
ber, 1924, a question had arisen within the 
meaning of the section. It is equally clear 
that both parties were either unaware of, 
or ignored s. 64 (3). 'Phis question having 
arisen, the Income Tax Ofiicer, subject to a 
proviso, hereafter to be mentioned, had 
no jurisdiction to decide the question of 
the principal place of business, and cer¬ 
tainly no jurisdiction to assume it, and no 
right to assess the firm on the profits of 
the whole business as though its principal 
business were in Cawnpore, a question 
which was still undecided. The Act pro¬ 
vides that where the question about the 
principal place of business is between places 
in more Provinces than one, it shall be 
determined by the Commissioners concern¬ 
ed; aud if they are not in agreement, by 
the Board of Inland Revenue, and that the 
assessee shall have an opportunity of re¬ 
presenting his views. The Act does not 
go on to say who shall set the Commissioner 
in motion, but the reasonable inference to 
be drawn from the language used is that 
that is the duty of the Income Pax Ofiicer. 
The sub-section itself contains a direct re¬ 
ference to the assessee and provides that 
the assessee shall have an opportunity of 
representing his views before the question 
is determined. An express provision of 
that kind seems to exclude an implied pro¬ 
vision that the duty is thrown upon him 
of securing the determination of the 
question. On the other hand, the Income 
Tax Officer is the person who first becomes 
aware of the question which has arisen, 
aud it seems reasonable to hold, and it 
certainly simplifies the working of the 
section that he should immediately com¬ 
municate the fact of such question having 
arisen to his own Commissioner with whom 
he is in constant touch, and who is then 
in a position to exercisp the function im¬ 
posed upop bicQi as the may be, giv¬ 


ing tlie a^^se.'see an opportunity of repie" 
senting liis view?. Wiiat is quite clear is 
that the Income Tax Ollicef cannot himself 
decide this question, or act as though it had 
been determined in accordance with tlie 
provisions of t his section, and that if be 
proceeds to ju-ejuilge the is^ue, or to act 
as'though it had been determined and to 
assess the firm as though their principal 
place of business was in his own jurisdic¬ 
tion, inspite of the dispute being still 
undetermined, he is doing something not 
authorised by the Act—in otlier words an 
illegality. It is quite true that the follow¬ 
ing sub-section, namely, sub-s. (4) provides 
that “notwithstanding anything contained 
in this section, every Income Tax (Jllicer 
shall have all the powers conferred by or 
under this Act on him in respect of any 
income, profits or gains accruing or arising 
or received within the area for which lie is 
appointed.” This means that he can pro¬ 
ceed to assess a branch, as such, if he has 
the materials for so doing. What would 
beihe result of such an assessment of the 
branch if the decision afterwards is that 
the principal place of business is in an¬ 
other Province we need not stop to enquire. 
It is perfectly clear from the language 
used by the Income Tax Officer throughout, 
and in the letters from which we have 
quoted, which are set out in full in the 
case, that he proceeded to assess the firm 
on December 8th, 1924, as though its 
principal place of business was in Cawn¬ 
pore. 

We now turn to the actual question 
raised by the Commissioner. The question 
is not stated in a very satisfactory manner. 
He asks “has the High Court power, under 
s. tit) of the Indian Income Tax Act of 
1922, to overrule a decision of an Income 
Tax Officer concerning his power to assess 
in the face of the provisions of s. 64 of the 
Act, which lay down a special procedure 
and a special forum for the decision of 
disputes as to that power”? In one sense 
of that embarrassing question the answer 
must be no. The High Court indeed has 
li") power to overrule anything done by an 
Income Tax Officer or the Cominissicner. 
Where such a question, as we have indi¬ 
cated, arises as to the principal place of 
business, and such question has been 
determined by the Commissioner, or where 
the question is between places iu more 
Provinces than one, by the Commissioners 
concerned, or by the Board of Inland Re,. 
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venue, such decision is final. There is no 
it^rbt of arpeal, and no power in the High 
Court to interfere with it, nor do the pro¬ 
visions of s. fo eive the assessee a right 

to require the Commissioner to refer to the 

High Court any qiiestinn of law, or in the 
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of the 23rd of December, 1926, refusing to 
state a case on a question of law, which 
question was, undoubtedly, raised in the 
course of the appeal, and discussed by the 
Commissioner in his order, and held by 
him to be a question of fact only. To 
refuse to answer the questions on the 


event of his refusal to apply to the High 
Court for a statement of the case, apply to 
a decision made under s. 64. No doubt, 
under s. 66 (1) the Commissioner may on 
bis own motion refer a case to the High 
Court on any question of law arising in 
the determination of the question under 
e. 64. but this seems to be the only way 
in which the determination of such ques¬ 
tion can be brought before the High Court. 
On thp other hand, the question put by 
the Commissioner applied to the circum¬ 
stances of this case, appears to be mislead¬ 
ing because it assumes that the High Court 
was asked to overrule a decision of the 
Income Tax Officer concerning his power 
to assess, a decision which in the face of 
the provisions of s. 64, he had no power to 
make, and it assumes also that the special 
procedure and special forum, under s. 64 
had been adopted when it is admitted 
that it had not. 

We are compelled to hold in this case that 
there being a total failure on the partof the 
Income Tax Authorities to apply the plain 
provisions ofs.64, and, on the other hand, an 
illegal assumption of authority by the 
Income Tax Officer in Cawnpore to assess 
the a^spssee, as though their principal place 
of businsps had been determined to be in 
Cawnpore, the existence of an alternative 
remedy under s. 64 (3) does not affect this 
case, and cannot he held to be a bar to the 
right of the appellant to have a case stated, 
and to the jurisdiction of the High Court 
to answer those questions in the way in 
which it holds they ought to be answered. 

Owing to the disregard of the machinery 
provided by s. 64 (3) and to the wholly 
irregular proceedings, as they appear to us 
to have been, which have necessarily follow¬ 
ed upon the action of the Income Tax 
Officer in Cawnpore, in assessing the profits 
of the firmer of this special business as 
though the principal place of business bad 
been determined to be in Cawnpore, the 
subsequent proceedings appear to have 
been irregular in form and infructuous in 
substance. e need not dwell upon the 
intermediate proceedings, which took place 
between the order of the 8th of December, 
J.924, and the order of the Commieeioner 


ground that the procedure by which this 
stage has been reached is irregular, would, 
in our view, be a denial of justice. The rrs- 
ponsibility for the tangle, which has 
occurred, appears to us to lie almost, if not 
entirely, on the Income Tax Authorities, 
by which we mean the failure of the Income 
Tax Officer in Cawnpore to draw the at 
tention of the Commissioner to the fact 
that a dispute had arisen about the principal 
place of business. The controversy having 
drifted away from the prescribed method 
or machinery for determining it, which is 
provided by the Act, and each of the parties 
to it having made up their minds that they 
were right, it is not surprising that both 
of them indulged in arguments and indeed 
in procedure, which appear to us, strictly 
regarded, to be irregular, and as things 
now stand to be irrelevant; but inasmuch as 
the whole trouble has arisen from the initial 
irregularity on the part of the Income Tax 
Authorities, and inasmuch as also the 
assessee has been assessed, in our view, 
with fundamental irregularity, and in any 
case in default by an ex parte decision, 
when, as amatter of fact, he has committed 
no default, and inasmuch as also, in our view, 
if the law is correctly applied to the evi¬ 
dence, the only proper inference which any 
Court of Law could draw from the facts is 
that the principal place of business is in 
Calcutta, and not in Cawnpore, it seems to 
us that it would be a denial of justice, 
either for us to refuse to answer the ques¬ 
tions raised by the case, or for the Com¬ 
missioner to deal with the matter finally, 
otherwise than in accordance with the 
answers which we now proceed to give. 

In our previous order we endeavoured to 
make it plain how a mixed question of fact 
and law, or how a question, which is, no 
doubt, in one sense a question of fact may 
become a question of law, or in other words 
how it may be said that taking all the facts 
together there is no evidence upon which 
a Court of Law could come to any but 
one conclusion. The facts to be collected 
from the case are as follows;—(1) This firm, 
which was an unregistered partnership firm 
for a special venture for dealing with castor 



[100 1. C. 1927] In the matter of Messrs. 

seeds under a contract with the East Indian 
Railway for one year, in 1923-10:M, consist¬ 
ed of three existing firms, one the firm of 
Dina Nath-Hem Raj of Calcutta, who held 
the lion’s share, namely, 8 annas, and after 
whose name the temporary partnership was 
named, firm of Messrs. Dewan Chand and 
sons of Lahore, who held a 4-anna share 
and the firm of Narain Das of Cawnpore, 
who held the other 4-annas share. 

(2) The Calcutta firm started and formed 
the partnership and clearly financed it. 
The inference may fairly be drawn that it 
would not have come into existence without 
their instrumentality. They might have 
succeeded in inducing other firms in Cawn¬ 
pore, or Lahore, to join the partnership, but 
there is nothing to show that either the 
firm in Cawnpore, or the firm in Lahore, 
would have formed the partnership, or have 
become members of any such partner¬ 
ship if it had not been for the Calcutta 
firm. The Calcutta firm were, therefore, 
the moving spirit and apparently the 
financiers. 

(3) The partnership was ultimately dis¬ 
solved by deed in July, 1924, in Calcutta. 

(4) The contract with the East Indian 
Railway was made in Calcutta. 

(5) Payments for the seeds supplied, or 
distributed to the order of the East Indian 
Railway, were made in Calcutta. 

(0) A banking account was kept in the 
Imperial Bank in Calcutta. 

(7) The ordering and direction of the 
seeds, which were purchased and subse¬ 
quently sold to the East Indian Railway 
and delivered at Manauri, took place at 
Cawnpore, and this, no doubt, was the centre 
of the work which has been carried out in 
compliance with the contract. It was not 
unlike a mill or factory in a country dis¬ 
trict, belonging to a firm with its head office 
in a neighbouring town. 

(8) The firm in Cawnpore, who were 
partners carried on extensive operations as 
purchasers of the goods, which v.^ere to be¬ 
come the property of the whole partnership, 
and which were to form the source of profit. 

(9) The correspondence with the E^st 
Indian Railway was conducted from Cal¬ 
cutta. 

(10) There is correspondence from Cawn¬ 
pore asking Calcutta for funds. 

(11) There is correspondence, making 
reports to Calcutta of the work at the local 
centres or branches. 

(12) There is correspondence asking 
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Caicntia to make arrangements for loading 
waggons in Moiadabad. 

'I'he test in such a matter may be given 
in language quoted from Mr. Sastri’s excel¬ 
lent book on the Law and Practice of Inct me 
Tax: “Crdinarily the principal place of 
business of a firm or (^ompany is the place 
at which the persons diiecting ihet'omj'sny 
or firm do their business.” The fact thJt 
goods are manufactured in one place dees 
not make that place necessarily the prin- 
cif al place of business. Where business is 
carried on in many jjlaces, or at o’ifiVient 
branches, it may be said that the Lusinfss 
is carried on in each of those places, though 
neither of them may be the principal pl&ce 
of business. In our view the Income Tax 
Officer in particular, and to some extent the 
Commissioner, misdirected themselves by 
directing their attention to the fact that 
extensive business was carried on in Cawn¬ 
pore. As a matter of law, we think tlie 
Commissioner has misdirected himself in 
relying upon the fact that an expert partner, 
whose imporlance was as great as that of 
any other partner, was doing the practical 
work in Cawnpore and that he was at least 
equal if not greater, in importance than the 
financing partner. We also think that he 
misdirected himself in the case in holding, 
as he appears to have held, that the fact 
that the Cawnpore firm were making pur¬ 
chases as far afield as Moradabad, affected 
the question whether theirs was the princi¬ 
pal place of business. Although in the end 
he answers the first paragraph in the affirma¬ 
tive, he frames his finding on this point in 
language which is far from being convinc¬ 
ing, saying that “it is not established that 
the business was not carried on in Cawn¬ 
pore." He rather thinks that it is a fair 
inference that the business was conducted 
in Cawnpore. In the way in which these 
findings are stated, this is not a decision 
of the question at all. Undoubtedly a 
great deal, if not the bulk of the practical 
business was conducted in Cawnpore. But 
that is not the sole, or indeed the import¬ 
ant test in considering, in a case like this, 
whether Cawnpore was the principal place 
of business. 

Question fl) was intentionally framed so 
as to leave open the question whether the 
business was solely carried on in Cawnpore. 
But that question is now not open, and we 
have nohesitation in coming to the conclusicn 
that on the facts stated in the case, there is 
no evidence upon which it can he held that 
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the principal business was in (.’awnpore, 
and that if that had been found to be the 
fact, in a suit this Oourt would have been 
c impelled on this evidence to overrule the 
hading as a question of law in second 
appeal. 

Tlie answer to question No. 2 is no. 
The matter should have been decided in 
accordance with s. 64 (3). 

The answer to question No 3 is yes. 

The answer to question No. 4 is now super- 
lluous; but it is clear that if the business 
had been carried on wholly in Cawnpore, 
the fact that it no longer existed would not 
deprive the Income Tax Authorities in 
Cawnpore of jurisdiction to make the assess¬ 
ment. 

We tliink that although the assessee has 
been somewhat hardly treated in this matter, 
he must have known that he had no busi¬ 
ness to destroy his books, while this im¬ 
portant question of appropriate assessment 
was still outstanding. What effect that 
destruction may have been upon the 
ultimate decision arrived at by the Income 
Tax Authorities is a matter for them, 
but having regard to that circumstance 
we think justice will be done by ordering 
both parties to pay their own costs of these 
proceedings. 

A. N. A, Question answered. 


upon by the Courts below in favour of the 
lilaituiffs was illegal and ineffectual inas¬ 
much as no application for tiling it bad 
been made. The appeal, in my opinion, has 
no force whatsoever. It is not necessary 
for the validity of an award that it must 
be filed in Court. Under the old Code it 
was held by their Lordships of the Privy 
Council in the case of Muhammad Newaz 
Khan v. Alam Khan (1) that mere refusal 
to file au award did not vitiate it, but 
merely left it to have its ordinary legal 
effect. The same principle was followed in 
the case of Kunji Lai v. Durga Prashad (2). 
Even under the new Code it has been held 
by this Court that a party wishing to 
avail himself of an award in an arbitra¬ 
tion effected without the intervention of 
a Court is not bound to apply to a Court 
to file the award [llarakh Ram Jani v. 
Lakshmi Ram\Jani (3;]. Rule 20 of Sch. II 
merely uses the words ‘may apply’ which 
do not make it obligatory on the party to 
appl}’. In view of the authorities quoted 
above this appeal has no force and is dis¬ 
missed under 0. XLL r. 11, Civil Procedure 
Code. 

z- K- Appeal dismissed. 

(1) 18 'J. 414; 18 I. A. 73; 15 Ind. Jur. 284; 6 Sar. 

P. C. J. 26; 70 P. K. 1S91; 9 Ind. Dec. (n. s.) 276 
(P. C.). ^ ^ 

(2) 6 Ind. Cas. 127; 32 A. 481; 7 A. L. J. 425. 

(3) GO Ind. Cas. 626; 18 A. L. J. 960; 2 U. P. L. R. 
(A.) 310; 43 A 108. 


ALLAHABAD HIGH COURT. 

Seo.nd Civil Appeal No. 1525 of 1926. 

January 4,1927. 

Present Mr. Justice Sulaiman. 
SIWAN RAI ANU ANOTHER—DEFENDANTS— 

Appellants 

versus 

LACHMI SINGH and another—Plaintiffs 

—Respondents. 

Civil Procedure Code (Act V of 190S), Sch. //, para. 
HO — Arbitration — Aiuard, order refusing to file — 
Award, whether can be enforced independently. 

It is not necessary for the validity of an award 
that it should be tiled in Court. The refusal of a 
Court to tile an award does not vitiate it, but merely 
leaves it to liave its ordinary legal effect. 

Second appeal against a decree of the 
District Judge, Ghazipur, dated the 18th of 
August, 1926. 

Mr. Gadadhar Prasad, for the Appellants. 
JUDGMENT. —The only point raised 
in this case is that a certain award relied 


LAHORE HIGH COURT. 

Miscellaneocs Fikst Civil Appeal 

No. 137 OF 1927. 

February 12, 19.7. 

Present: —Mr. Justice Dalip Singh. 

DH A R1 MAL —Surety J ddgment-Debto* 

—Appellant 
versus 

KANSHI RAM —Decree-holder and AMIR 

CHAND—J udgme.nt-debtor—Respondents. 

Contract Act (IX of 1S7H), s. 1S5—Civil Procedure 
Code (.-let V of lOVS), s. 55 (4) — Bond for judgment’ 
debtor applying for insolvency — Decree-holder grant¬ 
ing time to judgment-debtor—Surety, discharge of — 
Construction of bond. 

A surety bond executed under s. 55 (4) is one in 
favour of the Court though the ultimate beneticiary 
may be the de^ree-liolder. Therefore, a surety under 
that section is not discharged under s. 135 of the 
Contract Act by the decree-holder granting time to 
the judgment-debtor, [p. 763, col. 2j 
A surety bond ran as follows:— "Agar mit- 
dyun darkhast diwalya na dewega aur aJalat main 
ha^ar na hoga to main bayaya rare digri jis kadar 
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digridar ka hoga bhar diinga." The judgmout-dehtor 
applied for insolvency but, with deoicc-liolder’s 
consent, time was given to pay up the debt and the 
application was withdrawn: 

Held, that the surety was not liable under the bond 
as both the conditions under the bond had not been 
fulfilled, [p. 763, col. '2.] 

Miscellaneous first appeal from an order 
of the Senior Sab-Judge, Amritsar, dated 
the 3rd January 1927. 

Mr. Nawal Kishore, for the Appellant. 

Mr. M. L. Puri, for the Respondents. 
JUDGMENT. —The facts of this ap¬ 
peal are as follows: 

On the 28th January, 192t), the judg¬ 
ment-debtor was brought to Court under 
an application for arrest. On that date 
under 8. 55 (4) of the Civil f^roceduie Code 
a surely bond was executed on the condition 
that the judgment-debtor would apply 
for insolvency within one month. The 
judgment-debtor applied for insolvency 
on the 22ad February, 192d. On the 
10th July, 1926, with the consent of 
the decree holder the judgment-debtor 
was allowed three months in which to pay 
the decretal amount and the insolvency 
application was allowed to be withdrawn. 
There is nothing to show that all this 
took place with the knowledge or consent of 
the surety. On the 7ih December, 1926, 
the decree-holder applied to Court asking 
that the surety be ordered to produce the 
judgment-debtor and that the decretal 
amount might be realised from the surety 
if he failed to produce the judgment-debtor. 
On the 22nd December, 1926, the surety 
failed to produce the judgment-debtor as 
ordered and accordingly the Court passed 
an order against the surety. The surety 
has come on appeal. 

His Counsel contends that there were no 
proceedings under the decree pending at 
the time and that, therefore, the surety 
could not be called upon to produce the 
judgment debtor on that date. The record, 
however, shows that the application for 
execution was still pending and 1 see no 
force in this contention. 

Next, it is urged that by granting time to 
the judgment-debtor the decree-holder had 
altered the position of the parties to his 
own advantage and to the detriment of the 
surety and that, therefore, under s. 135 of 
the Contract Act the surety is discharged 
from obligation. There would bo great 
force in this argument if s. 135 of the Con¬ 
tract Act could be held to apply. It seems 
to me, however, that when the Court acts 
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under s. 5o (4) of the Civil Procedure Code 
the bond is ill favour of the Court thougli 
the ultimate beiiedciary may be the decree- 
holder. In this particular case the Court 
might have exercised a wise discretion in 
refusing to act on the application of the 
decree-holder against the surety, but I can¬ 
not hold that the Court was wrong in hold¬ 
ing that the surety \va9 not discharged by 
the action of the decree holder. 

It is next contended that the terms of the 
security bond are such that the surety has 
be‘=‘n released. The relevant portion is as 
follows; "'agar mudyun darkhast diicalya 
na deivega aur adalat main hazar na fwga 
to main baqaya zar-e-digri jis kadar digri¬ 
dar ka hoga bhar dunga," Counsel contends 
that the use of the word aur which is' 
equivalent to ‘ and ’ shows that the surety 
was only liable if both the conditions were 
not fuldlled and that as the judgment- 
debtor had applied for insolvency within a 
month one of the conditions had been ful¬ 
filled and hence the surety was not liable. 
Counsel for the respondent urges that the 
intention of the parties is clear and that 
the Urdu idiom is different from the English 
and the word ‘aur’ must be taken in the con¬ 
text as equivalent to English word ‘or’. It 
seems to me that the argument of Counsel 
for the appellant is correct and though, ordi¬ 
narily speaking I might have been willing 
to stretch the point in favour of the decree- 
holder, yet, in the circumstances of this 
case I am not prepared to make the surely 
liable if on the terms of the bond he is not 
liable. I, therefore, hold that the surety i.s 
not liable under the terms of the bond and 
I accept the appeal and set aside the order 
of the Senior Sub-Judge as against the 
surety. There will be no order as to costs. 

R. L. Appeal accepted. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 384 of 1924. 

October 21, 1926. 

Present: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

RAM GOPAL VAI8H —Plaintiff- 

Appellant 

VC^'SUS 

Munshi MAHANAND LAL and others— 
Defendants—Respondents. 

Limitation Act {IX of 1008), Sch. I, Art. II — 
Attachntent in execution—Objection by mortgagee — 


RAM OOPAL VAlSrr V. MAHANAND LAL. 



LACaMT CHAND t. L-CHflO. 
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Order for proclaiming mortgage—Suit hy decree- 
holder for declaration (hat mortgage was null and 
void—Limitation —Civil Procerlure Code V of 

}0‘>'>ICf. X\I, rr. oS, oV,'M. 

Tlu‘ pliiutilt a hou^^e in execution of a 

(bor.'O I'ut "11 the application of an objector an order 
was pass-"d hy the Court ex parte on 2t?th November. 
r.)21. for proclaiming a mortgage as an incumbrance. 
The plamtitT objected to this order and an order was 
passed in his favour on 1st April, 1022, allowing a 
note of his objection to the application of the objector 
to be added to the proclamation. The plaintilT sued 
on 20th March, 1023. f‘>r a declaration that the mort¬ 
gage was null and void: 

Il^ld, that the suit being really one under 0. XXI, 
r. 03. Civil Procedure Code, for a declaration that the 
order of 2Sth November, 1921, was ineffective, limi¬ 
tation began to run from that order whether it be con¬ 
sidered as one under r. jS or under r. 62 of O. XXI, 
and that the suit was, therefore, barred under Art. 
11 of Scdi. 1 of the Limitation Act, 


Second appeal from a decree of the Sub¬ 
ordinate Judge, Mirzapnr, dated the 2oth 
January, ID'?!. 

Mr. U- S, Bajpai, for the Appellant. 

Mr. Shiva Prasad Suiha, for the Respond¬ 


ents 

JUDGMENT.— The plaintiff-appellant 
brought a suit in which he asked that a 
certain mortgage-deed dated the SiSth of 
April, 1921. should be cancelled and de¬ 
clared to be null and void and ineffectual 
as against the plaintiff, but he gave as 
the date from which his cause of action 
arose the 28th of November, 1921, which 
was the date on which the Court passed an 
order proclaiming that mortgage to be a 
burden on a house, which the plaintiff has 
attached in execution of a decree. From 
this it may be seen that the plaintiff’s suit 
is really a suit for a declaration that that 
order is ineffective. The suit was not 
brought until the 2yth of March, 1923, and 
it has been held by both the Courts below 
that it is barred by limitation. We must 
agree with this view. The plaintiff had 
no cause of action to have this mortgage 
sst aside except in virtue of the order 
passed by the Court, for he had no 
interest in the property. If his suit has 
been brought as we must hold, to set aside 
the order of the Court passed on the 28th 
of November, 1921, it is certainly barred 
by limitation, because it must be held to 
be a suit instituted under r. I 3, O. XXl, 
of the Civil Procedure Code. If authority 
is required for this finding we relv upon 
the ruling cited in the case of Goberdhan 
Dasv, MakundiLal (1) which is entirely 
relevant to this case. Seeing this difficulty 


(1) 7A Tnd. Cas. 1024; 21 A. L. J. 342; A. J. R. 1923 
All. 435; 45 A. 438. 


the plaintiff added an alternative date from 
which his cause of action was said to 
arise, namely, the 1st of April 1922, the 
date on which, as he says, an order was 
l)assed against the plaintiff, but this is 
really a pM'version of the facts. What 
actually happened is stated in the judg¬ 
ment of the lower Appellate Court. After 
the attacliment of the house tlie opposite 
party made an application to have their 
mortgage notified, and the Court passed 
an order in their favour ex parte on the 
28th of November, 1921. The plaintiff 
made an objection to this order on the 
17th of December, 1921, and an order was 
passed, not against him but in his favour, 
on the 1st of April, 1922, allowing a note 
of his objection to the application of the 
opposite party to be a'lded to the pro¬ 
clamation. In our view limitation must 
run from the order dated the 28th of Novem¬ 
ber 1921, whetiier it be considered to bean 
order under r. 58 or under r. 62 of 0 XXl. 
We find, therefore, that the lower Appel¬ 
late Court was right in deciding that the 
suit was barred by Art. 11 of Act IX of 190:J, 
and we dismiss the appeal with costs in¬ 
cluding in this Court fees on the higher 
scale. 

A. N. A. Appeal dismissed 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 214 of 1923. 
December 20, 1926. 

Present;—Mr. Justice Sulaimau and 

Mr. Justice Boys. 

Seth LACHHMI CHAND— Plaintiff 

—Appellant 


versus 

Musammat LACHHO and others 

Defendants—Respondents. 

Hindu Law—iVidow-Surrender of estate to next 
iversioner—Reversioner's right to challenge improper 

lienations during widow's lifetime. 

A reversioner to whom a Hindu widow surrenderb 
erestate is not entitled, during the lifetime of the 
•idow. to challenge transfers made by her before 
arrender wliich. though not binding on the Tever- 
iouer, would have been good 

me but for the surrender, [p. r6<, cols 1 p. <6 . 
Dll] 

fCase-Iaw discussed.] , , 

First appeal against a decree of the 
iibordinate Judge, Dehra Dun, dated the 

0th of December, 1922. 

Messrs. N. P. Asthana and Durga Prasad, 

Dr the Appellants. 

Dr. K. N. Katju and Mr. M. a. 

)rthe Respondents. 
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JUDGMENT. 

Boys, J. —This was a suit for sale on 
a hypothecation bond dated the Ihth of 
Febraarv, 1910. It is unnecessarv for the 
purposes of this appeal to set out the whole 
history of the case in detail. It is very 
carefully and fully set out in the judgment 
of the learned Subordinate Judge to be 
found at page 14 of the printed book. The 
factsinay be stated brieily. BakhtawarLal, the 
owner of the estate, died leaving a widow 
Gangadei. Gangadei proceeded to squander 
the estate. Upon her death Musammat 
Lachho, h“rdaughter. came into possession. 
For the purpose of challenging some of the 
transactions entered into by Gangadei, Mu- 
scLmmat Lachho raised money by executing 
a simple mortgage of Rs. 5,000 on the 15th 
of February, 1910, in favour of 
Baldeo Singh of certain house property. 
On the 5th of November, 1917, Musammat 
Lachho Surrendered her rights in the estate 
of her father in favour of her son Puran- 
chand, the next reversioner. By that deed 
she stated ‘‘i hereby relinquish all my 
life-interest in the moveable property such 
as household goods and the immoveable 
property acquired and left by my father 
Lala Bakhtawar Lai deceased resident of 
Debra Dun, and my son Puranchand, the 
reversionary heir, has, from this very time, 
i.e , from the timeof execution of thisdeed of 
relinquishment acquired all the rights and 
interestshe would have acquired after my 
death ” The document is printed in full at 

page 185 of the printed book. 

In 1920 Lala Baldeo Singh died and his 
heir is Lachmi Chand, the present plaintiff. 
On the 14th of February, 1922, Lachmi 
Ohand instituted the present suit for sale. 
The learned Subordinate Judge held that 
the bond was not executed for legal neces¬ 
sity; and that finding has not been chal¬ 
lenged before us. At the very close of the 
case it was further urged before him, that 
assnming that the alienation was net for 
legal necessity, still a decree should be 
passed against the widow alone and the 
purchaser should be allowed to retain pos¬ 
session until her death. For the defendant 
in answer to this ulea reliance was placed 
on paragraph 15 of the plaint wherein the 
plaintiff stated that Musammat^ Lachho had 
surrendered her life-estate in favour of 
Puran Chaud defendant, and because he 
through his guardian, i. e., his father, is a 
party to the bond in suit and is an heir 
to the estate left by Bakhtawar Singh and 


owner thereof, the plaintiff has a cause of 
action against him as well. Ths defendant 
contended that tiie suirender having been 
made, the widow’s estate t.ad beeneffneed. 
The learned Subordinate Judge held on 
this point tliat “the plaint clearly indicated 
that the life-estate was at an end “ and 
that this prayer of the plaintiff could not 
be granted in face of the clear statements 
in the plaint. lie added “if the suit had 
been properlv framed it may have been 
possible that the plaintiff would get some 
decree, but as it is. the suit cannot 
succeed.” 

The only question seriously argued before 
us was whether the surrender by Musammat 
Lachho in favour of the next reversioner, 
Puran Chand, extinguished immediately 
the mortgage executed by Musammat 
Lachho in favour of Baldeo Singh assum¬ 
ing that it was not for legal necessity. A 
second suggestion made, for the respondent, 
was that even if <'rdinarily the mortgage 
would not be extinguished Baldeo Singh 
ought to be held estopped from enforcing 
his mortgage. The suggestion was not, 
however, and, in our opinion, could not be 
seriously pressed and the case was argued 
really only on the basis of what is the cor¬ 
rect answer to the first question. 

As to this first question we have heard 
lengthy arguments which have been of great 
assistance and we have had a large number 
of authorities quoted to us dealing variously 
with the effect of the death of a Hindu 
widow, of her re marriage, of an adoption 
made by her, and finally, of surrender or 
relinquishment by her. sThe result at 
which I have arrived can, however, be stat¬ 
ed with comparative brevity. 

I am not satisfied that any of the author¬ 
ities on the effect of death, re-marriage or 
adoption can help us very much when we 
are dealing with the effect of a surrender. 
There can be no question but that the 
effect of death, re-marriage and adoption 
is governed solely by considerations strict¬ 
ly of Hindu Law; while the doctrine of 
surrender owes its birth to judicial decisions. 
These propositions will not, I think, be 
disputed. I could not put it more forcibly 
than it is stated by Kumaraswami [Sastriar, 
J., in Vaidya Natha fSastri v. Savithri 
Ammal (\). The learned Judge was there 

(1) 42 lud. Cas. 245; 41 M. 75 at pp. 96, 99; 3.^ M. 
L. J. 387; (1917) M.W. N. 653; 22 M. L. T. 275 6: 
L, W. 542 (F. B.). ’ 
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coiisideriug the ei^ect of adoption. At page now a part c 
96* he said: “So far as reversioners are con- iug that it 
cerned their position is quite dih'erent integral part 
from that of an adopted son” and at pageDj* has been imp 
‘‘Reference has been made to cases where there is no 
it has been held that a reversioner to whom plimentary 
the widow surrenders the estate (and there- ported wher 
by accelerates the succession) cannot sue necessary to 
to set aside the alienation made by her till stances the k 
she dies. These cases have, in my opinion, no rate llagrant: 
bearing or application to cases of adoption Approachii 
by the widow. The whole doctrine of sur- doubt a ditti 
render and consequent acceleration of the the first que 
estate of the reversioners has no basis in would ordina 
Hindu Smritis but has been evolved by surrenuer?” 
Courts of Justice on general principles of would remai 
jurisprudence. An anticipation of interest exist in .lane 
involved by the theory of relinquishment by granting 
or the defeasance of an ulterior interest by portion of his 
the intermediate acts on the part of the not be allowec 
widow are ha'^dly contemplated by the to C inclusive 
Hindu law givers. It is clear that the sur- already transf 
render by the widow and the acceptance survive. 


iND D. LACHHO. [100 I 0. 192?] 

now a part of Hindu Law or not. Assum¬ 
ing that it is now to be regarded as an 
integral part of Hindu Law, the principle 
has been imported by judicial decisions and 
there is no reason why a further com¬ 
plimentary principle should not be im- 
piorted where such importation is vitally 
necessary to prevent in certain circum¬ 
stances the law being made use of to perpet¬ 
rate llagrant fraud. 

Approaching the problem then, beyond 
doubt a difficult problem, in this way, 
the first question to be asked is “what 
would ordinarily be the effect of such a 
surrenuer?” Clearly the mortgagee s rights 
would remain intact. If certain rights 
exist in .1 and he detracts from those rights 
by granting for valuable consideration a 
portion of his rights to B, he clear*]y would 
not be allowed to transfer all his rights 
toC inclusive of the rights which he had 
already transferred to B. B's rights would 
survive. 


of the estate by the reversioner are purely 
matters of contract.” 

There are many other points which 
readily suggest themselves which differ¬ 
entiate death from re-marriage, adoption or 
surrender; which differentiate death and 
adoption from re-marriage or surrender; 
and which differentiate adoption from sur¬ 
render. 

To allot to each of these differences its 
exact value would be an imppossible task. 
But the differences exist, and particularly 
in view of the further fact that the whole 
doctrine of surrender is the creation of 
juidical decision, I do not think it would be 
■ in the least degree safe to apply to surrender 
cases dealing with either of the other three 
incidents. 

If the proposition which I have quoted 
above as stated by Kumaraswami Sas- 
triar, J , is correct, and I accept it as cor¬ 
rect, then it appears to me tnat the question 
o£ the effet of surrender has to be approach¬ 
ed, firstly, from the standpoint of the 
ordinary law which would be applicable to 
persons who werenot necessarily Hindus; 
while, secondly, the result arrived at must 
be controlled by any authoritative pro¬ 
nouncements that there may be by their 
Lordships of the Privy Council declaratory 
of the effect of a surrender by a Hindu 
widow. 

As to the first aspect, it does not appear to 
me material whether we regard the doc- 
' trine of surren der, though imported, as 
''♦images t>f 41M.—[L’rf.J 


Whatever early Hindu Law may have 
been, it is now clearly established by 
judicial decision that a Hindu widow, 
though her estate cannot be described as 
a life estate, can, apart from surrender, 
adoption or re-marriage, bind the estate 
in effect for her own life, even without 
necessity; in other words, a Hindu widow 
who makes a transfer for consideration, can¬ 
not repudiate that gift or transfer. 

If she cannot repudiate, on what principle 
can it be held possible for her to defeat such 
an alienation by surrender? 

It is important here to bear in mind 
steadily that the «'hole doctrine of surrender 
is the creation of judicial decision. It was 
unknown to the Hindu Law. Applying 
then again the principles of the ordinary 
law, on what principle can a reversioner, 
who, though, he, of course, takes as heir to 
the least male holder, actually comes pre¬ 
maturely into his reversion by the act of 
the limited owner, claim to reap the benefit 
of what must be regarded, if the mort¬ 
gagee’s rights are to be defeated, as the 
limited owner's immoral act? 

It is clear that a grantee cannot ordi¬ 
narily repudiate the prior act of his grantor 
in favour of another person. It is, of 
course, true that a Hindu widow surrender¬ 
ing the estate cannot be correctly described 
as the grantor of the estate to the rever¬ 
sioner. The reversioner succeeds not to 
the estate of the widow but to the estate 

of the last male owner. But the widow 
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is in the position of the benefactor of the 
reversioner. It is by her act that the rever¬ 
sioner comes prematurely into his estate, 
and her position is, as it appears to me, 
for the present purpose at least very ana- 
loflfous to that of a grantor. 

So far then I would hold that the doctrine 
of surrender having been imported into 
Hindu Law by judicial decision, we are 
entitled in the absence of authority to the 
contrary to import the complimentary rule, 
essential to the prevention of fraiuf, that 
the widow cannot by making a surrender 
defeat rights created by herself and the 
creation of which was wdthin her author¬ 
ity, and the reversioner cannot claim on 
the basis of the surrender to defeat such 
rights. This, however, does not conclude 
the matter. Left at this point, the result 
would have to be stated as follows. A 
widow has surrendered to the person, who 
was the next reversioner at the time of 
the surrender, the whole of the estate as 
it existerl in her. Let us suppose that she 
received from the last male owner four 
villages A, B, G and D, of which she has 
kept intact three, A, B, G, while she has 
mortgaged the village D. The n'kole estate 
existing in her at the time of the surrender 
consists of the villages A, B and G and the 
equity of redemption only in D. This 
whole estate she surrenders and thereby 
wipes out the whole estate as existing in 
her. The next reversioner at the time of 
the surrender, let us call him X, receives 
then the whole of the villages A, B, C, but 
only the equity of redemption in the 
village D. 

It is clear, however, that as the next 
reversioner inherits not from the widow 
but from, and the estate of, the last male 
owner, he must have a right to challenge 
the necessity for the mortgage. The ques¬ 
tions then that call for determination are 
when does that right vest in the reversioner 
and is it exerciseable immediately it has 
vested or at what time ? 

The right to challenge is not a right 
which constituted any part of the widow’s 
estate, and cannot be said to have been 
conferred on him by the wudow. It is a 
right which owes its origin solely to the 
fact that he is the representative of the 
last male owner. That right must, there¬ 
fore, vest in him immediately the widow 
has surrendered her whole estate to him, 
that is to eay, on the date of the surren- 

Vler» If we were to hold otherwise and 


that- it only vested in the next reVersione 
upon the death of the widow, itmiglit be 
that the person who was tlie next raver- . 
sinner at the date of the surrendej-, would 
not he the next, reversioner at the date of 
the death of the widow, and if it were to 
be held that the right to cliallenge did 
not vest in the next reversioner at tlie date 
of the surrender, the result would l)e that 
the villages A, B, G and I), in the illustra¬ 
tion which we have taken, would vest in the 

next reversioner at the date of the surrender, 
while the right to challenge the mortgage 
would vest in a differeat person who hap¬ 
pened to be the next reversioner at the date of 
the widow’s death. This would be obvious¬ 
ly impossible and further in direct con- 
llict with the proposition clearly establish¬ 
ed by judicial decision that the whole of 
the rights of the last male owner vest in 
the next reversioner at the date of the 
surrender. It would be impossible to hold 
that the inheritance was divided, some of 
the rights going to the next reversioner 
at the date of the surrender and other 
rights going to the next reversioner at 
the date of the death of. the widow. It 
is clear, therefore, that the next reversioner 
at the date of the surrender has vested 
in him not only the rights in the villages 
A, B and G and the equity of redemption 
of the village D, but also the right to chal¬ 
lenge the necessity for the mortgage. 

How then are we to reconcile these two 
propositions, that the right to challenge 
the mortgage vests in the next reversioner 
at the date of the surrender, and, secondly, 
that the person, that is the next reversioner 
at the date of the surrender, who had 
benefited by the act of the person sur¬ 
rendering, the Hindu widow, cannot claim 
to defeat the rights given to a third party 
by the person by whose act he himself 
prematurely comes into the estate? 

They do not seem irreconcilable. It ia 
in accordance with judicial principles to 

hold that a right though vested in a par¬ 
ticular person at a particular date cannot 
for a particular reason be enforced bv him 
immediately. 

There is, therefore, nothing in conflict 
with judicial principles in holding that 
the right to challenge the mortgage vests 
in the next reversioner at the date of the 
surrender, but that, by reason of the fact 
that the accrual of that right prematurely 
is due to the action of the widow he 

is debarred, until the death of the widovy, 
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fro:n challeu^iag traasier^ made by the 
wido^v, which but for the surrender woul I 
have been good for the widow’s life (leav¬ 
ing. of course, aside any question of re¬ 
marriage oradoprionj. 

I would, therefore, answer the question 
by saying that Puraa Chand became en¬ 
titled, so far as this case is concerned, to 
the estate of the last male owner, his 
grandfather Bihhtawar Lil; but that the 
mortgage in favour of Baldeo Singh will 
hold good till the death of Musaninvit 
Lachho, upon which occurring he will 
have the right to recover possession of 
the property, the question of absence of 
legal necessity having been already de¬ 
termined in his favour by the trial Court 
in this case and not having been challeng¬ 
ed before us in appeal. 

A corollary of this la-t proposition is 
that the plaintilT, Baldeo Singh, is entitled 
to enforce his mortgage as valid during the 
lifetime of Musammat Lachho. 

Before concluding I would note that we 
have, of course, been referred to the case 
of Ranfjasami Gounden v. Xackiapppx 
Gounder} (2). If I thought that case ap¬ 
plicable to the facts before us, there would, 
ofourse, be an end of the matter; but 
there is not, in my opinion, in what I 
have said above, any departure from the 
rule laid down by their Lordships. Their 
Lordships laid down the rule that “the 
whale estate” must be regarded as vest- 

in the reversioner and that the widow 
must be regarded as “wholly effaced;" but 
the language used must surely be read in 
the light of the facts which their Lord- 
ships were considering. That was a case 
in which the widow had surrendered only 
a portion of the estate which remained in 
her. In that case the widow had not 
surrendered her whole estate and had not 
wholly effaced herself. In the present 
case she has surrendered her whole estate 
and has wholly effaced herself. She doss 
not claim to have any rights remaining 
in her after the surrender; nor does any¬ 
body claim to have any rights through her 
created by her after the surrender. 

Sulaiman, J.— The question whether 
a surrender by a Hindu widow in favour 
of the next reversioner can affect previous 


50 Ind. Cas. 498; 42 M. 523; 3G M. L. J. 403; 17 
A L J. 530; 29 C. L. J. 539; 21 Bom. L. R. 640; 23 
C W N. 777; (1919) M. W. N. 202; 26 M. L. T. 5; 10 
C W- 105; 46 I, A. 72; 1 U. P. h. K. (P. C.) 60 
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alienations by her is not free from consider¬ 
able ditfimlty. In cases of ordinary limit¬ 
ed owners or owners of life-estates, it is 
obvious that the surrender can only be 
of the interest which remains in the qualili- 
e l ow lers after the alienations, and can, 
therefore, in no wiy affect those alienations 
so long as the limited or life-estates last. 
It would also appear unjust and highly 
ine putable that a limited owner should 
by her o va voluntary act destroy the 
validity of her own alienations during 
her lifetime. Leohei at from this point 
of view, it would seem at first sight that 
in spite of the surrender made by a Plindu 
widow, the reversioner who succeeds, can¬ 
not during her lifetime challenge alien¬ 
ations made by her on the ground of want 
of legal necessity. 

On the other hand the estate enjoyed 
by a Hindu widow is not an ordinary 
limited estate and is in no sense a life- 
interest. Her position is distinctly peculiar 
an I it is necessary to onsider how far 
the analogy of surrenders by other limit¬ 
ed owners can apply to her. It has been 
repeatedly stated in numerous cases that 
the widow’s interest in her deceased hus¬ 
band's property is not a life-interest. I 
need only quote a passage from Lord 
Dunedin's judgment in RarigasamiGoundan 
V. Nachiappa Goundan (2). “It has often 
been noticed before, but it is worthwhile 
to repeat, that the rights of a Plindu widow- 
in her late husband’s estate are not aptly 
represented by any of the terms of Eng¬ 
lish Law, applicable to what might seem 
analogous circumstances. Phrased in Eng¬ 
lish Lxw terms, her estate is neither a fee, 
nor an estate for life, nor an estate tail. 
Accordingly one must not, in judging of 
the question become entangled in western 
notions of what a holder of one or other 
of these estates might do.” When she 
holds no estate for life it would be in¬ 
correct to say that an alienation made by 
a widow holds good at least for her life¬ 
time. There are many ways recognised 
by Plindu Law in which a widow’s estate 
may terminate before her actual death. 
For instance, it terminates by heradopting 
a son or may terminate by re-marriage. 
The more correct way of stating the law 
would be that an alienation made by a 
Hindu widow holds good so long as her 
widow's estate subsists. That surrender 
is another mode by which a widow’s estate 

can be terminate-^, must in view of the pro- 
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nouQcement of their Lordships of the Privy 
Oonncil he accepted without question in 
Behari Lai v. Madko Lai Ahir Gayawat 
(3). Lord Morris said: “It may be accept¬ 
ed that, according to Hindu Law, the 
widow can accelerate the estate of the 
heir by conveying absolutely and destroy¬ 
ing her life-estate. It was essentially neces¬ 
sary to withdraw her own life-estate, so 
that the whole estate should get vested 
at once in the grantee.” In this passage, 
however, her estate is called a “life-estate” 
and is said to be ‘conveyed’ and the re¬ 
versioner, in whose favour the surrender 
took place, a “grantee”. In the recent 
case of Rangasami Goundan v. Nachiappa 
Gounden (2;, Lord Dunedin before quot¬ 
ing the above passage remarked: “It is 
settled by long practice and confirmed by 
decision that a Hindu widow can renounce 
in favour of the nearest reversioner if 
there be only one or of all the reversioners 
nearest in degree, if more than one at the 
moment. That is to say, she can, so to 
speak, by voluntary act operate her own 
death." If surrender is one of the ways in 
which a widow’s interest terminates—it 
would be difficult to say that although 
the estate has terminated previous aliena¬ 
tions made by her continue to hold good 
BO long as she is not actually dead. The 
act of surrender involves a total destruc¬ 
tion of her entire interest. In the words 
of Lord Dunedin “it is the eiTaceraent of 
the widow—an effacement which in other 
circumstances is effected by actual death 
or by civil death—which opens the estate 
of the deceased husband to his next heirs 
at that date”. The effect of the surrender, 
therefore, is to open out the succession 
immediately. The reversioner in whose 
favour the surrender takes place is not 
really in the position of a grantee or 
transferee from the widow, but succeeds 
to the estate in his own right as the 
immediate heir, his succession having been 
accelerated by the act of the widow. He 
does not derive title from the widow but 
derives title from the last male owner 
though his inchoate right has become 
matured on account of the widow's act. 
He is under an obligation to the widow 
who has conferred a benefit on him by 
removing the obstacle of her own life, but 
the succession, once accelerated, has opened 
out to him by virtue of his position as 

■ (3) 19 C. 236; 19 I. A. 30; 6 8ar. P. 0. J. fig: 9 
fed. Dec. (K. 6.) 603 (P. U.). 
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the then heir. The logical result of 
this conclusion must be to place him in 
the same position for the purpose of chal¬ 
lenging improper alienations as that of an 
ordinary reversioner who has succeeded on 
the death of a widow. 

I find great difficulty in discovering any 
true basis for holding that though the re¬ 
versioner in whose favour the surrender has 
taken place has succeeded to the estate of 
the last male owner and derives title from 
him, he is nevertheless estopped from 
challenging alienations made by the Hindu 
widow during her lifetime as if he were a 
grantee from her, A grantee undoubtedly 
cannot question the act of his grantor, but 
the reversioner is not in the true sense of 
the word a grantee at all. He is certainly 
not a grantee from the widow of any interest 
in the property which she has previously 
sold away, as no interest is left in her. If 
he were a grantee he would not only have 
been estopped from challenging the aliena¬ 
tion during the lifetime of the widow but 
would also have been equally estopped from 
challenging it after her death. That ad¬ 
mittedly cannot be the case. It seems to me 
that it would be inconsistent to say that the 
estate of the widow has been destroyed and 
the whole estate has become vested in the 
next reversioner, and yet in order to re¬ 
pudiate improper alienations this rever¬ 
sioner must wait till the widow has died. 
It would be saying in the same breath that 
the widow is civilly dead, and yet remains 
an obstacle in the way of the reversioner 
till she actually dies. 

As Lord Dunedin remarked “there cannot 
be a widow who is partly effaced and 
partly not so.” Her effacement must be 
complete and not partial. The whole estate 
must, therefore, vest in the reversioner 
entitled to succeed on the date of her efface¬ 
ment, that is to say, on the date of the 
surrender. Other reversioners who may be 
entitled to succeed on the death of the 
widow later on would have no locus standi 
to challenge her alienation, as no part of the 
estate would vest in them at all. The effect 
of the surrender involving the efface¬ 
ment of the widow and the extinction of her 
estate necessarily wipes out all the lines of 
reversioners and makes the immediate male 
reversioner a fresh stock of descent. 

Now an alienation made by a widow is 
binding at least on her. It is, therefore, 
not possible to say that in spite of her 

own alienation she still i;etains a 
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to challenge it, which she may surrender 
to the next reversioner. No such right is re¬ 
tained by her at all. The right to challenge 
devolves on the reversioner not because 
of the surrender made by her but because 
oJ the position he occupies as the represen¬ 
tative of the last male owner. I have, there¬ 
fore, great difficulty in agreeing with what 
Sadasiva Aiyar, J., said in Segu Chidamha- 
rama v. Sareddi Husahiamma (4), viz , “that 
the absolute estate vested in her becomes by 
her alienation for her own purposes divided 
into two estates (1) a life-estate enjoyable 
by the purchaser du? nig' he)' li fetime and 
(2) a reversionary estate to be enjoyed after 
her lifetime, both of which estates or 
rather the total of which belonged to her 
husband at his death." I do not think that 
the elTect of an alienation is to split the 
estate up into any such two parts, or to 
give to the alienee an interest necessarily 
co extensive with her lifetime. The re¬ 
versionary right to challenge it is no part 
of the widow’s estate at all, and, therefore, 
could not be surrendered to the reversioner. 

In view of the above remarks itis very diffi¬ 
cult for me to find any sound basis for hold¬ 
ing that the right to challenge the alienation 
which has devolved upon the reversioner 
on his succession remains in abeyance so 
long as the widow is alive. When this 
right has not been acquired by the rever¬ 
sioner from the widow it is difficult to see 
on what rule of equitable estoppel the 
reversioner cannot exercise his right to 
avoid the alienation. 

Whether the foundation of the doctrine of 
surrender can be sought in certain texts of 
the Smritia or whether it is a judge-made 
law engrafted on the Hindu Law need not 
now be considered. Having become a part 
and parcel of the Hindu Law, the doctrine 
must be applied consistently with the 
other principles of that law, and not inde¬ 
pendently of them. Accordingly, if 
surrender really amounts to her civil death 
a destruction of her widow’s estate and an 
effacement of the widow herself, alienations 
made by her, if improper, must also 
automatically become voidable at the option 
of the reversioner. This appears to me to 
be the only logical result of the rever¬ 
sioner’s position. If the question were res 
■171 tegfra, I would have unhesitatingly held 
so. 

(4) 30Ind. Cas. 101; (1915) M. W. N. 577 at p. 579; 

2 L. W. 952} 29 W. L. J. 546; 18 M. L. T. 394; 39 M. 


One cannot, however, shut one’s eyes to 
the fact that to allow voluntary surrenders 
by widows in favour of her own daughter, 
daughter’s son, or other near reversioners 
to defeat all previous alienations by her, 
may be opening a wide door for fraud. In 
the case of Sreeramvlu v. Kristamma (5) 
Bhashyam Ayyangar,J., remarked “a person 
dealing with a widow reasonably calculates 
that the alienation will hold good, at any 
rate, during her lifetime’’ and would find 
himself defrauded if subsequent to the 
transfer the widow suddenly surrender the 
estate to her own daughter or daughter’s 
son. In view of the notions which exist 
at present, this would certainly be so. The 
effect of holding that such surrenders can 
automatically put an end to previous aliena¬ 
tions would be to revolutionise the concep¬ 
tion which has at any rate so far prevailed. 
There is plenty of authority in support of 
the view that the surrender is subject to 
the previous alienations. In the case of 
Singaram Chettiar v. Kalyanasuiidaram 
Pillai (6), Wallis, C.J., and Plannay, J , held 
that “it seems clear that a widow cannot, 
by relinquishing her widow’s estate to the 
reversioner, affect the validity of alienations 
made by her before such relinquishment 
which, though not binding on reversioner, 
were binding on her for life.” Similarly 
another Bench of the Madras High Court 
in the case of Kottapalli Subbamma v, Jata- 
vallabkula Subramanyam (7) held that “a 
surrender by a Hindu widow of her interest 
in her husband’s estate in favour of the 
nearest male reversioner cannot affect 
alienations,'which were made by her prior 
to the surrender and which though not 
binding on the reversioner were binding 
on her for her life’’. In this last mentioned 
case Sadasiva Ayyar, J., based his decision 
mainly on the observations of Bhashyam 
Ayyangar, J., in Sreeramulu v. Kristamma 

(5), and the judgment of Wallis, C. J., and 
Hannay. J., quoted above. Napier, J, how¬ 
ever, treated the widow as an assignor and 
the reversioner as an assignee and held 
that the theory that the surrender by ad. 
assignor could invalidate legal rights ob¬ 
tained by an assignee was contrary to 
equity and good conscience. He held that 
alienation for life should enure, and the 
rest of the estate merged into the rever- 

(5) 26 M. 143 at p. 155; 12 M. L. J. 197. 

(6) 26 Ind. Cas. 1; (1914) M. W. N. 735; 1 L. W, 
687. 

(7) 32 lad. Cas. 813; 39 M. 1035; 30 M. L. J. 260, 
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sioner and declined to accept any extension 
of the reversioner's right beyond this. The 

case of Srecramidu v. Kristamma (5) was a 
case of adoption and was ’dissented from by 
the Bombay High Court in Ram Krishna v. 
Tripurahai (S), was doubted at Allahabad 
in Sahdeo Singh v. Ramnandan Singh (9) 
and has since been overruled by the Madras 
High Court itself in Vaidyanatha Sastri v. 
Savithri Ammal (1). I am unable, as 
Napier, J , did, to treat the position of the 
reversioner as that of an assignee of the 
estate from the widow. The doctrine of 
estoppel based on the principle of grant is, 
therefore, not applicable. But even in the 
Madras Full Bench case Wallis, C. J., felt 
considerable reluctance in dift'ering from 
the judgment of Bhashyani Ayyangar, J., 
because he thought that there was much to 
be said for the “view that a Hindu widow 
should not be permitted, when in the 
exercise of such powers of disposition she 
has alienated for consideration her interest 
in whole or in part, to abridge the interest 
which she has parted with and derogate 
from her grant by the subsequent exercise 
of a power of adoption which she is not 
under legal duty toexercise." Kumaraswami 
Sastriar, J., at page 99* in distinguishing 
cases of surrenders put the whole arguinent 
in forceful and terse language:—“The whole 
doctrine of surrender and consequent 
acceleration of the estate of the reversioners 
ha’s no basis in Hindu Smritis but has been 
evolved by Courts of Justice on general 

principles of jurisprudence. 

. It is clear that the surrender by 

the widow and the acceptance of the estate 
by the reversioner are purely matters of 

contract.To a voluntary 

relinquishment by the widow based on no 
considerations of duty to her husband or his 
spiritual benefit,iCourta have very properly 
refused to annex the right to defeat aliena- 
tionsmade by her which wouldenure longer 
but for her voluntary act. As between the 
widow, the prior alienee, and the reversion¬ 
ers claiming title under a subsequent 
surrender the alienee has a clear equity to 
retain possession and the fruits of his 
purchase till at least the widow dies.” 

The attempt to invoke the principles of 
equity is not, however, laid on sure founda¬ 
tion. For if the law is once made clear, 
any one who chooses to take property from 

18 ) 1 hid Cas. C17; 3.1 B. 88 ; 10 Bom. L, R. 1029. 

(9) 4 A. L. J. .ir)4: A. W. N. (1907) 148. 


a qualified owner without valid necessiry, 
takes it subject to the risk of losing it if 
the widow's estate terminates, earlier than 
he expected, in any of the ways recognised 
by law. It is dillicult to see why equity 
should help a man who enters into such 
an uncertain transaction with his eyes open. 

The only other c.ise in which this ques¬ 
tion arose directly is the case of Prafuila 
Kamini Roy v. Bhahani Nath Roy (10). 
Walmsley, J , and Page, J . ditfered in their 
views, the former holding that a gift by a 
Hindu widow in spite of a surrender of the 
estate would hold good for the widow’s 
life, the latter holding that the reversioner 
immediately after the surrender became 
entitled to recover possession from the 
donee. Although much of the reasoning 
adopted by Page,, J appeals to me and is in 
accord with my personal opinion, I feel 
reluctant, in ihe face of the ether authori¬ 
ties to the contrary, to extend the power of 
the widow to invalidate her own aliena¬ 
tions by a voluntary act of her own for 
which there is no religious obligation on 
her. The position of a widow who has 
surrendered the estate is not quite ana¬ 
logous to that of a widow who has adopted a 
son or who has re-married. Adoption when 
directed by her husband is considered to be 
a religious obligation, the performance of 
which is conducive to conferring a spiritual 
benefit on the deceased and to perpetuate 
his line. A re-marriage, when not permitted 
by custom, takes the widow out of her hus¬ 
band’s family altogether and deprives her 
of the privileges to which she may have 
been entitled. A surrender, however, is a 
purely voluntary act and it may be with or 
without consideration. It would, therefore, 
by no means work any hardship if a condi¬ 
tion is imposed (though I am afraid, with a 
certain amount of inconsistency) by Courts, 
which have engrafted this doctrine on 
Hindu Law, that surrenders must be sub¬ 
ject to previous alienations made by her. 
The reversioner who persuades the widow 
to efface herself may be allowed to take the 
estate which remains in her possession 
immediately, and then after her death to 
avoid alienation which would have been 
voidable at the instance of a reversiouer 
succeeding in natural course. 

In view of the last considerations I am not 
disposed to differ from the conclusion arriv¬ 
ed at by my learned brother, 

flO) fll Ind. Caa. 897; 53 0. 1016; A, I. R. lOSfl 

Cfll. ^ 


T 







SUKHDBO r. UJAL. 


[Ido I. 0.192?] 


By the Court. —Allowing the appeal 
and setting aside the decree of the lower 
Court, in lieu thereof we grant the plaintiff 
a decree under 0. XXXIV, r 4, against the 
defendants Nos. 1 and 2 for Rs. 15,000 with 6 
percent interest from the date of suit and 
costs of both Courts. 

The defendants will have the usual six 
months from this date for payment of the 
said amount and in default of payment the 
mortgaged property will be sold subject to 
the right of Puranchand and his heirs to 
recover possession upon the death of 
Musammat Lachho. 

A. N. A. Appeal allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Seco ju Civil Appbal Nc. 138 of ly2t?. 

January 21, 

Pres nt:~Ur. Rallifax, A. J. C. 

SUKHDEO— Defendant—.Appellant 

versus 

UJAL— Plaintiff—Respondent. 

C. P. Land Revenue Act {II of 1017), 8. 107—Lease 
under s. 107—Contract in name of one person—Con^ 
sideralion coniribated by others—Rights and liabiL 
ities of latter against former. 

VVhea aoy person takes in his own name a contract, 
with money belonging to himself and others, the 
rights of those others against him are not aiTected 
by his omission to mention their names, whatever 
their rights and liabilities in respect of the other 
party to the contract may be. 

This principle is not inapplicable to leases granted 
compulsorily under the provisions of s. 107 of the 
0. P. Land Kevenue Act. 

Appeal against a decree of the Addi¬ 
tional District Judge, Raipur, dated the 
3rd December, 192h. 

Mr S. K. Ghosh, for the Appellant. 

JUDGMENT. —When any person takes 
in his own name a lease in perpetuity, 
or indeed any other lease or any other 
contract, with money belonging to himself 
and others, the rights of those others 
against him are not affected by his omis¬ 
sion to mention their names whatever their 
rights And liabilities in respect of the 
other party'sfo the contract may be. This 
Is ordinarily if^nderstood when, for instance, 

the manager oro® Hindu family takes 
■a perpetual lease! ® village in his own 
name. It is, frequently imagined, 

as was done in th ® Appellate Court 
,xn this case, that t^ere is some difference 
the lessor do''®® grant the lease 


voluntarily but is compelled to do so under 
the provisions of s. 107 of the Land Revenue 
Act. 

The case can hardly be said to have been 
conducted with much care in the Courts 
below. It seems more than probable that 
the fields in question in the suit of 1902 
could easily have been proved to be the 
same as those in question here, but no 
attempt to do this was made. Also the 
only documentary evidence of the length 
of possession of this land by Sukhdeo and 
his father Hari was a note made by the 
Pahvari on the certified copy of the entry 
in the jamabandi for 1924-25 to the effect 
that that possession had been continuous 
since the Settlement of J906 07. That is 
a note made on the copy, not a copy of 
a nole made in the jamabandi, but even 
if it were a note in the jamabandi it 
would be of no use whatever as that jama¬ 
bandi was hot written till the very end 
of the year 19i'4, if not after it, and the 
present suit was filed on the 15th of Septem¬ 
ber of that year. 

The note is, however, a veiy clear indi¬ 
cation of further evidence in earlier ;a7na- 
bandi entries, which nobody took the 
trouble to produce. Copies of the entries 
for each year from 1907-08 to 1924-^5 
have been tendered in evidence in this 
Court. They are necessary for the deci¬ 
sion of the question of fact, left undecid¬ 
ed in the lower Appellate Court, of whe¬ 
ther the defendant Sukhdeo held the fields 
in dispute under an arrangement with the 
other CO sharers in the theka which is 
binding on them, which can be proved or 
disproved by the length of his separate 
possession of them. The certified copies 
have been accepted in evidence for reasons 
that need not be further stated. 

These jamabandi entries show Sukhdeo’s 
father Hari in possession from 1907-08 till 
1921-22, when he died and Sukhdeo him¬ 
self thereafter. They go a long way to 
establish the allegation that that separate 
possession had lasted for the last 40 
yrars, which Sukhdeo supported by his 
own deposition and the depositions of 
several witnesses and the plaintiff Ujjal 
did nothing at all to contradict, even by 
appearing as a witness himself, beyond 
making the false statement in his plaint 
that Sukhdeo had quite lately taken wrong¬ 
ful possession of the land of which he 
had no knowledge till five months before he 
filed the suit. 
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It is anyhow beyond all doabt that the 
defendant held peaceful separate posses¬ 
sion of this land for sixteen years, and no¬ 
thing more is required to prove that he 
held it by an arrangement with the plaint¬ 
iff and any other co-sharers there may be 
that he should do so. The position is not 
only analogous or similar to that of a co¬ 
owner of a village holding sir land sepa¬ 
rately; it is exactly the same. It is only 
by a misunderstanding of the provisions 
of the Land Revenue Act that there ap¬ 
pears to be any difference. The law there 
laid down would have been the same on 


who are th^ ra/arii^aers oc the mortgagor^ 
have brought the present action for the 
usual declaration that the alieuation shall 
not affect their reversionary rights of succes¬ 
sion after his death. 

The question for consideration is whether 
necessity for the alienation has been es¬ 
tablished. Now, the Courts below have con¬ 
curred in holding that Rs. 650 were due to 
the plaintiffs themselves on the basis of two 
prior mortgages, and to that extent the 
alienation has been upheld. 

The mortgagor also owed Rs 600 to Kirpa 
Ram in whose favour he had executed a 


this point without the first proviso to 
cl. (a) of s. 109 (1), which is only expla¬ 
natory, but the necessity of explanation 
is the more evident when the section is 
misunderstood in spite of it. 

The decree of the lower Appellate Court 
will be set aside and that of the first Court 
dismissing the suit will be restored. The 
plaintiff-respondent will pay the whole of 
the co^ts of both parties in all three Courts. 
The Pleader’s fee in this Court, where the 
respondent did not appear, will be twenty- 
five rupees. 

G. R. D. Decree set aside. 


LAHORE HIGH COURT. 

Second Civil Appe.\l No. 2865 of 1922. 

November 18,1926. 

Present :—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Agha Haidar. 

CHET SINGH— Defendant—Afpkllant 

versus 

TARLOCHAN and oTHEbS—P laintipfs 

AND DE9U AND OTHERS—DuFENDANTS— 

Respondents. 

Custom (Punjab) — Alienation—Paymeiit of antect- 
dent creditor — Necessity—Necessity for small item not 
proved—Procedure. 

Payment of an antecedent debt constitutes a valid 
necessity. 

A Court will not set aside an alienation merely 
because necessity for a small item of consideration 
has not been proved. 

Second appeal from a decree of Ihe 
District Judge, Gurdaspur, dated the 28th 
June, 1922. 

Mr. H. D. Kumar^ for the Appellant. 

Mr. Muhammad Amin, for the Respond¬ 
ents. 

JUDGMENT.— On the 14th March, 
1919, one Desu a Rajput of the Gurdaspur 
District, mortgaged the land in dispute to 
Dharam Singh for Rs. 1,400. The plaintiffs 


mortgage-deed on the 18th May, 1918. 
Prima- facie the debt due to Kirpa Ram 
should be regarded as an antecedent 
debt, and the payment of the antecedent 
debt constitutes a valid necessity. It is 
to be observed that this suit was brought 
for a declaratory decree in respect of only 
the mortgage in favour of Dharm Singh ; 
and though the plaint is badly drafted, 
there can be no doubt that the plaintiffs 
could not, in the same suit, obtain a decla¬ 
ratory decree with respect to the earlier 
mortgage. Indeed, Mr. Muhammad Amin 
for the plaintiffs admits that the suit must 
be treated as one brought for a declaratory 
decree in respect of the mortgage in favour 
of Dharm Singh, and it is, therefore, clear 
that the debt due to Kirpa Ram was an 
antecedent debt. The learned Counsel for 
the plaintiffs is unable to invite our atten¬ 
tion to any evidence which would show that 
Kirpa Rim was identified with DharmSingh 
and could not be regarded as an antecedent 
creditor. 

The result of the above discussion is that 
•not only Rs. 650 due to the plaintiffs but 
also Rs. 600 due to Kirpa Ram must be 
held to constitute a valid necessity for 
making the alienation in question. As to 
the balance of consideration for the mort¬ 
gage, we find that Rs. 26 were the cost of re¬ 
gistration, and Rs, 124 were paid or pro¬ 
mised to be paid to the mortgagor. It is 
true that no necessity for Rs. 124 has 
been established, but the amount is less 
than one-tenth of the total consideration, 
and we do not think that we should inter¬ 
fere with the transaction simply because 
necessity for a small item has not been 
proved. 

For the aforesaid reasons we accept the 
appeal and dismiss the plaintiffs' suit with 
costs throughout. 

A. Appeal accepudi 
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ALLAHABAD HIGH COURT. 

ttccjND Civil Appeal No. 1217 of 1924. 

December 23, 1926. 

Present: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

FirmHARDEO DAS-NANAK OHAND 
—Plaintiff—Appellant 

versus 

Firm RAM PRASAD-SHYAM 
SUNDER LAL and others—Defendants— 

Respondents. 

Contract Act flX of 1S72). s. JO^Wager^Collateral 
contract—Principal depositing money with age7it as 
security—Suit to recover deposit—Defence of illega¬ 
lity. 

A parson employed as an agent in connection with 
a wager cannot be allowed to set up the illegality 
of the contract as a defence in an action brought by 
the princi])al to recover from the agent money de¬ 
posited by the principal with the agent by way of 
security. 

1‘liola Xath v. Mul Chand (.1), followed. 

Chhangn Mai v. Sheo Prasad (1), not followed. 
Dayahhai Trihhoiandas v. Lakhmichand Pana- 
chand <2), distinguished. 

Second appeal against a decree of the 
Additional District Judge, Meerut, dated 
the 3rd of May, 1924. 

Mr. S. C. Das, for the Appellant. 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT.— The finding of the 
lower Appellate Court is that the defendant 
was an agent of the plaintiff to carry out 
wagering contracts. There was no evidence 
of the defendant having derived any profit 
under those contracts and so the plaintiff’s 
suit as to profits was rightly dismissed. 
The question, however, remains regarding 
the recovery of Rs. 40U deposited by the 
plaintiff with the defendant by way of 
security. The lower Appellate Court dis¬ 
missed this portion of the suit also, referr¬ 
ing to a Single Judge case of this Court, ’ 
ChhangaMalv. Sheo Prosad{\). We are 
not in agreement with that decision. It 
rested on a ruling of the Bombay High 
Court, Dayahhai Ti'ibhovnndas v. Lakhmi 
Chand Pana Chand (2). The Bombay case 
was decided on the basis of a special Act, 
Bombay Act III of 1865, which has no 
operation in these provinces. As far back 
as 1903, a Bench of this Court held that 
an agent, who has received money to the 
use of his principal on a legal contract 
between him as such agent and a third 
party, cannot be allowed to set up the 
illegality of the contract as a defence in 
an action brought by the principal to re- 

(1) 55 Ind. Gas. 965; 18 A. L. J. 513; 42 A. 449. 

( 2 ) 9 B. 358; 5 lad. Dec. (n. b .) 238. 
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cover from the agent the money so receiv¬ 
ed Bhola Nath v. Mul Chand (3). Recently, 
another Bench of this Court has construed 
8. 30 of the Indian Contract Act. Accord¬ 
ing to that decision the provisions of the 
section did not prevent a person who is 
employed as an agent in connection with a 
wager from recovering the sums due to him 
by his principal. The present is a converse 
case. Rupees 400 is due to the principal from 
the agent and the agent cannot plead the 
illegality of the contract. The lower Appel¬ 
late Court admitted that the agent would 
have to pay any profit made by him under 
such a contract. There is the greater 
reason for asking the agent to refund any 
sum received by him from the principal to 
carry out such a contract 

We decree the appeal for Rs. 400. The 
rest of the appeal is dismissed. Parties shall 
receive and pay costs of all Courts accord¬ 
ing to their success and failure. 

A. N- A. Appeal allowed. 

(3) 25 A. 639; A. W. N. (1903) 161. 


LAHORE HIGH COURT. 

Miscellaneous Feiition No. 549 of 1926. 

February 3, 1927. 

PresenU—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lai. 

Messrs. KHUSHl RAM-KARAM 
CHAND— Petitioner 

versus 

The COMMISSIONER op INCOME 
TAX, PUNJAB— Respondent. 

Income Tax Act (XI of 1922), ss. 23, 66—Assessment 
under s. 2S (4), legality of—Question of law—Reference 
to High Court. 

Whether an Income Tax Officer has proceeded 
legally in assessing a person under s. 23 (4> is a question 
of law and where this question is involved no appeal 
lies to the Assistant Commissioner of Income Tax 
and the High Court will direct the Commissioner to 
refer the case for the opinion of the High Court 
under s. 66, Income Tax Aet. 

Petition, under s. t6 (3) of the Indian In¬ 
come Tai Act, praying that this Hon'ble 
Court be pleased to ask the Commissioner of 
Income Tai, Punjab, to state the case to this 
Court as certain points of law as detailed in 
this petition are involved in the case. 
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Mr. Mehr Chand Mahajaiiy for the Peti¬ 
tioners. 

Mr D, C. Rain, for the Respondent. 

ORDER. —These are two petitions 
under s. 66 (3) of the Indian Income Tax 
Act, praying that the Commissioner of 
Income Tax be required to refer the ques¬ 
tion whether the assessment of the peti¬ 
tioner was under s. 23 (4) or one under 
8. 23 (3) and whether the Income Tax Officer 
was under the circumstances justified 
in proceeding under s. 23 (4). The peti¬ 
tioner was called upon to submit a return 
of his income. He complied with this order 
and submitted a return but according to 
the Income Tax Officer he failed to show 
the income received by him from the Firm 
of Banarsi Das-Dina Nath which it has 
been held is owned by the assessee. The 
latter denied that the firm existed or that 
it had been carrying on business during 
the period in respect of which the assess¬ 
ment was made. No accounts relating to 
the income of the firm were, therefore, 
produced by him. Thereupon the Income 
Tax Officer proceeded to assess the firm 
under s. 23 (4). An appeal to theAssistant 
Commissioner was dismissed on the ground 
that no appeal lay in the case of an assess¬ 
ment made under s. 23 (4). An application 
to the Commissioner under ss. 33 and 06 
of the Income Tax Act was rejected. At 
this stage it is unnecessary for us to decide 
whether under the circumstances the In¬ 
come Tax Officer was justified in proceed¬ 
ing under s. 23 (4) of the Act. In order to 
decide that question it will probably be 
necessary to have fuller facts before us. 
We are distinctly of opinion that there is 
a question of law involved in this case and 
that is whether the Income Tax Officer 
legally proceeded to assess the petitioner 
under a. 23 (4) and, therefore, no appeal lay 
to the Assistant Commissioner. We direct 
the learned Commissioner of Income Tax 
to refer the case for the opinion of the 
High Court under s. 66 of the Indian Income 
Tax Act, There will be no order as to costs 
of these proceedings. 

u. L. Order accordingly. 
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ALLAHABAD HIGH COURT. 

Shconu CiviL Appea[. No. 1431 or l!i2i. 

January '1\, 1927. 

Present Mr. Justice Ilalal and 
Mr. JuBtice Pullan, 

Bahu BADALSINGHANuoTHEfeS— 
Plaintiffs—Appellants 

versus 

DEBI SARAN DHAR DUBE— 
Defendant—Respondent. 

Civil Procedure Code i.lo^ V of PJdS), O. XXXIV, 
r. u—Limitation .-Ir? i/.V of 1‘Ji'S), Sell. /, Art. ISl 
— Mortgafje-decj’ee— Sale suhsequentla set nsi<le-~Piir‘ 
chase-money, refund of — 1\ r.-ional decree, tipjdicatum 
for. whether maintainable—Limitation. 

Where a sale held uivlcra inort^^Mi^e-derree i.s set 
aside and the inortffa"ee is dirertiMl lo rotiuii the 
purchase-money to the auction-jmrehaser. hr is en¬ 
titled to maintain an ajiplication for n personal decree 
under r. Oof O. XXXIV of the C'ivil Proredure Code 
and limitation for such an application begins to run 
from the date on which the j)urcliase-moiu*y is re¬ 
funded to the auction-purchaser, [p, 77G, col. 1.] 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Basti, dated the 21st of 
August, 1924. 

Mr. P. L. Banerji, for the Appellants. 

Mr. Shankar Saran, for the Respondent. 

JUDGMENT*— The plaintiff in this 
suit is a mortgagee who obtained a decree 
on a mortgage executed by one Debi 
Saran in the year 1913 and in execution 
of that decree put the mortgaged proper¬ 
ty to sale and obtained full satisfaction 
on 22nd April, I 5 I 9 . At this point the 
mortgagor’s grandson came forward and 
obtained a decree to the effect that the 
whole proceedings, including the mortgage 
and the sale, were void against him. As 
a result of that decree the auction-pur¬ 
chaser of the property demanded the return 
of his money and obtained the return of 
his money on the 22nd February, 1923. 
This application has been made under 
r 6, 0. XXXIV, of the Civil Procedure Code 
for a personal decree against the mort¬ 
gagor. The application was allowed by 
the Court of first instance but disallowed 
on appeal by the Subordinate Judge on 
two grounds. In the first place he holds 
that r. 6, 0. XXXIV, has no application 
to this case, and, secondly, that even if 
such an application could be made it is 
barred by the 3 years’ rule of limitation 
provided by Art. 181 of the Limitation 
Act. Rule 6, 0. XXXIV, provides for a 
case in which the net proceeds of sale are 
insufficient to pay the amount due to the 
plaintiff. Now in the present case the 
net proceeds of the sale were sufficient to 
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pay the amount due. But when in con- 
Beq';ence of an order of the Court the 
plaintiff was compelled to refund to a 
third parly the whole amount received 
by the sale, it must be held that the net 
proceeds of the sale were nil and, there¬ 
fore, insuflacient to pay the amount due. 
The lower Court has followed the author¬ 
ity of Parhhu Narain Singh v. Baldeo 
Misra (1), In that case there had been no 
sale and it was on this account that the 
learned Judge of this Court distinguished 
an earlier ruling in Kedar Nath v. Chandu 
Mai (2). In our opinion the ruling in 
Kedar Nath v. Chandu Mai (2) is more in 
point than the ruling in Parbhu Narain 
Singh v. Baldeo Misra (1) and we refer in 
particular to the passage of the judgment 
of Mr. Justice Aikman on page 27* where 
he says: *‘lt appears to me that on this 
state of facts it would be in the highest 
degree inequitable to refuse him a decree 
by which alone he can recover from his 
judgment-debtors the unpaid balance of 
money which they owed him.” 

We would also remark that the Oudh 
Court at least has not followed the ruling 
reported in Parbhu Narain Singh v. Baldeo 
Misra (1), even in cases which were 
exactly parallel, see the judgment of 
Mr. Sundar Lai reported in the case of 
Ram Raghubir v. Imami Begam (3) and 
that of Mr. Evans reported in the case of 
Sheo Din v. Bhawani Bakhsh (4). Thus, 
in our opinion, r. 6,0. XXXIV, does apply, 
to this case. 

The second point to decide is that of 
limitation. The period of limitation under 
Art. 181 of the Limitation Act begins to 
run from the date when the right to apply 
accrues. The lower Court finds that the 
right to apply accrue(i from the 14th 
August. 1919, when the decree for setting 
aside the auction-sale w’as passed. But 
that decree did not in itself take away 
from the present applicant the purchase- 
money which he still continued to hold 
in execution of his decree, and we consider 
that his right to apply only accrued from 
the 2nd of February, 1923, when the auc¬ 
tion-purchaser recovered the money. On 
this finding the present application is 
within time. We, therefore, allow this 

appeal vith costs and restore the order 

(1) 29 A. 260; 4 A. L. J. 157; A. \V. N. (U07) 69. 

(2) 26 A. 25; A. W. N. (1903) 179. 

(3) 9 Ind. Cas. *103; 14 O. C. 217. 

(4) 9 TnH Cap. 7,^.2: It Q, C. 62., _ 

•Page of 26 A.————c 


of the Cjurt of first instance. Costs in 
this Court will include fees on the higher 
scale. 

2. K. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 243 op 1924. 

November 29, 1926. 

Present: —Mr, Justice Ramesam and 
Mr. Justice Wallace. 

MULLAPUDI SATYA NARAYANA 

BRAHMAM and others—Defendants— 

Appellants 

versus 

MAGANTI SEETHAYYA— Plaintiff- 

Respondent. 

Limitation Act {IX of 1908), s. 74 —Suit on promis¬ 
sory note — Limitation—Prior suit by defendant to de¬ 
clare note void—Exclusion of time—Equitable grounds 
for suspension of time, whether can be recognised — 
Principle of dependent judgments. 

No equitable grounds for suspension of a cause of 
action can be added to the provisions of the Limita¬ 
tion Act. So long as there is no legal impediment 
to the filing of a suit earlier, no time can be ex¬ 
cluded. [p. 777, col. 2; p. 778, col. 1 j 

The pendency of a suit for a declaration that a 
promissory note is void as having been obtained by 
the exercise of undue influence and coercion does not 
suspend the cause of action for a suit by the payee 
on the promissory note in the absence of any injunc¬ 
tion or order of stay restraining the payee from filing 
the suit within the period of limilation. [p. 778, 
coll.] 

Putti Sethu Rao V. Seetha Lakshmi Ammal (4) and 
Nrityamoni Dasi v. Lakhan Chunder Sen (2), followed. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kistna, 
at Ellore, in A. 8. No. 338 of 1922, present¬ 
ed agaiost the decree of the Court of the 
Principal District Munsif, Ellore, in 0. S» 
No. 74 of 1922. 

FACTS. —The defendant had executed 
a promissory note on 5th September, laid, 
for Rs. 1,5UU in favour of the plaintiff in 
consideration of some assistance rendered 
by the plaintiff in getting at an important 
document for the purpose of some litiga¬ 
tion of the defendant's father. 

On 25th September, 1918, the defendant 
sued the plaintiff in O. 8. No 674 of 19J8, 
District Muneifs Court, Ellore, for a de¬ 
claration that the pro-note wan obtained by 
undue influence and coercion and was, 
therefore, void. This suit was dismissed 
by the Appellate Court on 8th December, 
ly21. The plaintiff brought the present 
suit on i2th December, 1921. The defend- 
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Rat pleaded that the suit was barred by 
limitakiou aad that the pendency of the 
proceedings in the former suit did not sus¬ 
pend limitation. 

The Court of first instance held that the 
pendency of the prior suit did not suspend 
limitation there being no injunction or 
stay restraining the plaintiff from filing a 
suit. 

On appeal the learned Sub-Judge held 
that it was only after the Appellate Court 
reversed the decision of the first Court that 
the plaintiff could come to Court and relying 
on the decisions in Lakhan Chandra Sen v. 
Madhusndan Sen (1), Nrityamoni Dasi v. 
Lakhan ChunderSen (2) and Muthu Korakki 
Chetty V. Mahammad Maddar Ammal (3) 
held that the period of limitation was 
suspended and that the suit was in time. 

The defendant appealed to the High 
Court. 

Mr. V, Suryanarayana, for the Appel¬ 
lants. 

Mr. K, Venkatarama Raja^ for the Re¬ 
spondents. 

JUDGMENT. —In the formersuit there 
was no prayer for an injunction nor did 
the Court give an injunction. Therefore, 
there was nothing in the decree of the Dis¬ 
trict Munsif, the obedience to which involv¬ 
ed a restraint on the present plaintiff pre¬ 
venting him from filing the suit earlier. 
In this respect this case resembles the 
decision in Fntti Sethu Rao v. Seetha 
Lahshmi Ammal (4). It is unnecessary to 
repeat the reasons given in that case to 
, which one of us was a party. It is true 
that the decision in the Secretary of State 
for India v. Zemindarni of Vegayamma- 
peta Instate (5) has since been reversed by 
the Judicial Committee on the intimation 
of the parties “ that the Secretary of State 
for India in Council has now decided not 
to contest the appeal.*’ Their Lordships 
allowed the appeal “ without making any 
pronouncement on the merits of the judg¬ 
ment of the High Court.” The Secretary 

^ (1) 35 C. 209; 7 C. L. J. 59; 3 M. L. T. 90: 12 0 
W. N. 328. 

(2) 33Ind. 038.452; 43 0. 660; 20 0. W. N. 522* 
30 M. L. J. 529; (1916) 1 M. W. N. 332; 3 L. W. 471- 
18 Bom. L. K. 418; 24 C. L. J. 1; 20 M. L. T. 10 
(P. C.). 

(3) 54 Ind. Cos. 6C; 43 M. 185 at p. 210; 26 M. L 
T.459; 38 M. L. J. 1. 

^ (4) 89 Ind. Oas. 938; 21 L. W. 716; A. I. R. 1925 
Mad. 1188. 

(5) 59 Ind. Cu. 96; 12L.W. 334; 


of State was unwilling to retain tax wrong¬ 
ly collected by relying on the plea of limi¬ 
tation. The Subordinate Judge relies on 
Nrityamoni Dasi v. Lakhan Chunder Sen 
(2j. Though the High Court has stated 
that s, 14 of the Act did not apply and 
though the Privy Council agreed “ general¬ 
ly ” with the High Court for holding that 
there was no limitation, that case was meant 
to be decided unders. 14. After the decree 
of Henderson, J./.in the first suit and until 
its reversal, the descendants of Madub Sen 
must be taken to have been bona fide pro¬ 
secuting a claim for partition in the first 
suit. 4'hey got a decree for partition and 
attempted to support the decree in appeal 
and could not have then filed a suit of 
their own during the pendency of the ap¬ 
peal. 

But whatever view may be taken of the 
decision in Nrityamoni Dasi v. Lakhan 
Chunder Sen (2), two points are now clear 
(ij no such principle of a dependent judg¬ 
ment as was once laid down in Jogesh 
Chunder Dutt V, Kali Churn Dutt (6), now 
exists [see Bommadevara Naganna Naidu v. 
Ravi Venkatappuyya {7)i, (li) no equitable 
grounds for suspension of a cause of action 
can be added to the provisions of the Limi¬ 
tation Act. We agree with the explanation 
of Ranee Surno Moyee v. Shoshee Mookhee 
Burmonia (8), given by Walmsley and 
Mukerjee, JJ ,in Sarat Kamini Dasi v. A’a- 
gendra Nath Fal (i^j, and generally with the 
view taken by Mukerji, J. of various deci¬ 
sions particularly ol Bassu Kaur V. Dhum 
Singh (10*, whicli has been relied on before 
us. The decisions in Huro Pershad Roy v. 
Gopaul Das Dutt (11) and Muthuveerappa 
Chetty V. Adikappa Chetty (12), belong to 
the same group as Ranee 6’ur7io Moyee v. 
Shoshee Mookhee Burmonia (8). The case 

(6) 3 C. 30; 1 C. h. R. 5; 1 Ind. Dec. (n*. a) 611 
f7) 76 Ind. Cas. 594; 46 M. 895; (1923) M. W N 
554; 21 A. I.. .1. 726; A. I. K 192.3 P. G. 167; 33 M. 

L. T. 262; 4.5 M, L. J 657; 25 Bom. L. R. J290- 18 
L. W. 913; 28 C. W. N. 568; 39 C. L. J. 312; 50 I A 
301 (P. C.). 

(8) 12 M. I. A. 214; 2 B. L. R. P. C. 10; 11 W. R. 

P. 0. 5; 2 fcjar. P. C. J. 424; 2 Suth. P. C. J. 173- 20 
15. R. 33!; I Ind. Dec. (n. s ) 489 (P. C.). 

(9) 89 lud. Cos. 1000; 43 C. L. J. 155; 29 C W 
N. 97.3; A. 1. U. 1926 Cal. 65. 

(10; 11 A. 47; 15 I A. 211; 5 Sar. P. C. J. 260; 12 
Ind. .iur. ^50; 6 Ind. Dec. (.s’, a.) 458 (P. C.L 

(11) 9 C 255; 12 O L. K. 129; 9 1 A. 82; 6 Ind. 
Jnr. 540; 4 fcJar. P. 0. J. 363; 4 Ind. Dec. (k. a.) 820 
(P. G.). 

(12) ;.9 Ind. Cas. 472; 43 M. 845; 12 L. W. 240- 
(1020) M. W, N. 505; 39 M. L. J. 312. 
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in KiPihi Kuftiali v, Kunhamynad (13) is 
like Nrityamoni Dasi v. Lakhan Cliunder 
Sen (2). The facts of Kai'tar Singh v. 
Bhagat Singh {H) are obscure but that case 
cannot help the plaintiff. 

There is nothing in the present case to 
prevent the filing of the suit on 5th Sep¬ 
tember, 1921. It may be that the District 
Munsif would have dismissed the suit fol¬ 
lowing his finding in the earlier case on 
the question of consideration and undue 
influence. But, on appeal, it would have 
been reversed along with the oiher appeal 
and plaintiff would have got his decree. 
So long as there was no legal impediment 
to the filing of the suit earlier, no time can 
be excluded. The third column of Art. 73 


operates. 

We allow the appeal and restore the Dis¬ 
trict Munsifs decree with costs here and 
in the lower Appellate Court. 

V, N. V. Appeal allowed. 

(13) 73 Ind. Cas. 139; 44 M. L. J. 179; A. I. K. 1923 

Ind. Cas. 454; 2 Lain 320; 4 U. P. L. K. 

(Lab.) 25, 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 405 of 1923. 

November 23, 1926. 

Preseyit Mr. Justice Lindsay and 

Justice Sulaiman. 

Hon'hle LaiaSUKHBlR SINGH-Phintiff 

—Appellant 
ve rsu s 

MANOEISAR RAO and others— 

Defendants—Respondents, 

Hindu Laiv ~ Adoption - Adoption of orphan 
- Cn^tom-Iiurden of proof-Custom whether exists 
inGiralior S(o!c— ‘Tawankh JaRirdaran —Recogn,- 
tinn of adoption by Government, effect of—Succession 
lo iJcsTnd to other properties-Confhet of laws- 
U^ation-Law applicable to emigrant-Presump- 

‘‘U;rde?Te“Mjt‘‘akshara an orphan cannot be validly 

aiustoVu pro°ved Inder tvhicli such adoptions 
do take place, they would have to be held^alid. 

^^^Ramkishoi-e v. Jainarayan (2), relied on. 

The burden of proving such a custom lies heavily 

on the person setting it up. [p- 780, col. LJ 
A custom by which an orphan can be validly adopt- 
ed does not exist among the common residents of 

the Gwalior State. Fp. ^81, coh 1] ^ ^ 

The rules contained in the 'Tawartkh Jagirdaran 
(History of the Jagirdars) of Gwalior btate are rules 
laid down bv the Darbar tor regulating the succession 
to jagirg. They in no way embody the record of 


any particular custom which prevails in Gwalior 
generally. Those rules are restricted to the jagira 
and jagirdars and are not applicable to the people 
in Gwalior in general, [p. 780, col. 2; p. 781, col. 1.] 

Tliere is no inconsistency in the succession of an 
alleged adopted son to a jagir being recognised by 
the State and his not being a valid adopted son re¬ 
garding other properties, the devolution of which does 
not depend on the State's sanction, [p. 781, col. 1.1 

When a person migrates from one country to an¬ 
other there is a presumption that he carries with him 
his personal law and unless there is something to 
show that he has adopted the law of his new domi¬ 
cile he must be deemed to be still governed by the 
old law. [i6id.] 

First appeal from the decree of the Sub¬ 
ordinate Judge, Saharanpur, dated the 27th 
of August, 1923. 

Dr. K. N. KatjUf Messrs. G. AgarwulCj 
and 5. D. Sinha, for the Appellant. 

Messrs. P. L Banerji and S. B. Joharif 
for the Respondents. 

JUDGMENT.— This is a plaintiff’s 
appeal arising out of a suit for recovery of 
possession of a house situated at Hardwar 
which has been acquired by the plaintiff 
under a eale-deed, dated 27th October, 1914, 
from one Madho Rao. The plaintiffs case 
is that this house along with certain jagirs 
situated in the Gwalior State belonged to 
one Nil Kanth Rao who died sometime 
before 1913. His widow, Musammat Anandi 
Bai, with the permission of the Darbar, 
adopted Madho Rao as her son. It is an 
admitted fact that at the time when Madho 
Rao was adopted, namely in 1913, he was 
a married man having several children and 
his parents were dead. He, therefore, 
either gave himself in adoption or he was 
given in adoption by the Prokit who per¬ 
formed the ceremonies. Among the con¬ 
testing defendants was Ganga Prasad who is . 
in actual possession of the house and who 
denied the validity of the alleged adoption. 
Defendant No. 5 is Musammat Anandi Bai, 
who has since this adoption repudiated it 
and adopted another son. Defendants Nos. 1, 

2 and 3 are sons of Madho Rao who has since 
died. 

The learned Subordinate Judge, after 
considering the entire evidence in the case, 
came to the conclusion that it had not been 
established that there was a custom under 
which an orphan like Madho Rao couM 
have been validly adopted. He hasaccorjL 
ingly dismissed the suit. The plamtiff 
comes up in appeal and the question of 
custom is strongly pressed before us. 

It maybe menticned at the outset that 
prior to the institution of the suit, the plaint¬ 
iff had first instituted another suit on the 
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basis of the aforesaid sale-deed for posses- 
sioa of this very house. In the plaint of 
that suit there was no clear mention as to 
the way in which Madho Rao had succeed¬ 
ed to the estate of Nil Kanth Rao. It was, 
therefore, felt that the plaint was defective. 
On 1st June, 1916, an application was made 
for permission to withdraw that suit on 
account of ihe flaw with liberty to bring a 
fresh suit. This permission was granted 
and thesuit withdrawn. It might, there¬ 
fore, have been expected that the present 
plaintiff before filing his new plaint would 
take care to formulate the alleged custom 
which is the basis of his claim. The only 
paragraph in the present plaint which men¬ 
tions this custom is para. 2 which states 
that defendant No. 5, namely, M^isammat 
Anandi Bai “according to the practice in 
the Gwalior State and with the permission 
of the said State” adopted Madho Rao, and 
by virtue of which he became the owner of 
and entitled to the estate of Nil Kanth 
Rao. This statement amounts to an asser¬ 
tion that there is a territorial custom pre¬ 
vailing in the Gwalior State not necessarily 
confined to any particular family, and that 
in addition thereto the permission of the 
Darbar has some efficacy. The issue which 
was framed by the trial Court on this 
question was Issue No. 2 which ran as fol¬ 
lows :— 

“What is the custom or law of adoption 
obtainable in Gwalior State ?” 

It is, therefore, obvious that no special 
family custom governing the particular 
family of Nil Kanth Rao was put forward 
but a general custom prevailing in^ the 
Gwalior State was asserted. Nil Kanth 
Rao was an old resident of Vengrula in 
Ratnagiri District in the Bombay Presi¬ 
dency. His ancestors had migrated to Gwa¬ 
lior about lOU years ago and were granted 
some jagirs by the Darbar. They also ac¬ 
quired some property in British India. 

On the death of Nail Kanth Rao, his 
widow, undoubtedly, applied to the Darbar 
for permission to adopt Madho Rao. In her 
application she clearly stated that Shankar 
Rao (which was the former name of Madho 
Rao) was 40 years old and was literate, and 
he had little boys. There was, however, 
no express mention that Shankar Rao was 
an orphan and his parents were dead, and 
that his adoption would take place in the 
old Svayam Datt form. The permission 
was duly granted to her and there can be 


no doubt that she did, in fact, adopt 
Shankar Rao who was given the name of 
Madho Rao after his adoption in lyl3. The 
jagirot Nil Kanth Rao devolved on Midho 

Rao and he was recognized by the Gwalior 
Dar6ar as his rightful successor at a sub¬ 
sequent stage, yjusamviat Anandi Bai sub¬ 
sequently appears to have changed her 
mind and repudiated this adoption as stated 
above. She adopted another son in his 
stead. In spite of the objection raised by 
Musammat Anandi Bai for herself and as 
guardian of this second adopted boy, .Aladho 
Rao was able to obtain a Succession Certi¬ 
ficate from the High Court in Gwalior in 
the year 1915. It is, therefore, quite clear 
that so far as the Gwalior State is con¬ 
cerned, his adoption was duly recognised 
and acted upon by the Darbar. It is also 
an undoubted fact that Madho Rao got the 
jagir in the Gwalior State. In 1917 Madho 
Rao brought a suit against Musammat Anan¬ 
di Bai in the High Court of Bombay on 
the allegation that he was the adopted 
son of Nil Kanth Rao and was entitled to 
all his assets, and that his widow, Musavimat 
Anandi Bai, had removed a box containing 
valuable ornaments from Gwalior. This 
suit was tried in the Bombay High Court. 
We are not at present concerned with the 
reasonings adopted in the judgment. It is 
sufficient to state that the learned Judge 
of the High Court came to the conclusion 
that the custom alleged by Madho Rao 
should not be accepted. This judgment was 
affirmed in appeal. 

There can be no doubt that the family 
of Nil Kanth Rao, when it resided in the 
Bombay Presidency, was governed by the 
Mitakshara Law as modified by the Mayukha 
Law. Under that law there can be no 
question that an orphan, i. e., one whose 
parents are not alive to give him away in 
adoption cannot be validly adopted. That 
this is :he well recognised Mitakshara 
Law admits of no doubt. We may refer 
to a case recently decided by the Privy 
Council, Dhanraj Joharmal v. Soni Bai (1) 
At the same time it cannot also be doubted 
that if a custom is proved under which 
such adoptions do take place, they would 
have to be held to be valid. A case in point 

(1) 87 Ind. Cas. .ir)?; 23 A. L J. 273; AIR 1025 
P. C. 118; 2 0. W. N. .135: L. U. 6 A. (P. C.) 07 27 
Bom. L K. 837: 21 N. L. R. 50; 52 C 482- 10 .M J 
173; (1025) M.W. N. C02; 52 I. A. 231; 30 C. W. N 
601 (P. C.). 
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is the caae of Ramkishore v. Jainarayan 
(2j where the adoption of an orphan wae 
held valid under a custom by their Lord- 
ships of the Privy Council. Every case, 
therefore, must depend on its own cir¬ 
cumstances and evidence. The burden lies 
on the plaintiff heavily to prove a special 
and unusual custom set up by him. We 
have, therefore, examined the evidence 
which is relied upon in support of that 
custom. A number of witnesses have been 
produced who have stated generally that 
married persons and orphans can be 
adopted in Gwalior, but when pressed fur¬ 
ther in cross-examination, they had to admit 
that the only instance that they could 
state of an orphan having been adopted 
was that of Lakshmi Maharaj, the father 
of witness Basdeo Maharaj. Anumberof 
cases of married men having been adopted 
have, however, been mentioned. We shall 
discuss this evidence later on. The cir¬ 
cumstance on -which the strongest reliance 
has been placed on bihalf of the appellant 
is that under the rules which are in force 
in the Gwalior Slate, there is no prohibi¬ 
tion against the adoption of an orphan. 
A book called *'Tawarikh Jagirdaran' (His¬ 
tory of the Jagirdars) with the rules has 
been produced before us, and a transla¬ 
tion of an extract from it is printed at 
pages 81 to 83 of the paper-book. It 
appears that the Majlis Khas of Gwalior 
has power to modify the rules which 
are in force and the rules so modi¬ 
fied in iyi7 are quoted at length on the 
pages mentioned above. They provide a 
strict order of relations who can be taken 
in adoption. In each case the sanction 
of the Darbai' is necessary. They do 
mention that if the person who stands 
first in order of preference refuses to be 
adopted or his father himself shows his 
unwillingness to give him in adoption, 
then he shall not be adopted. The learned 
Advocate for the appellant contends that 
this indicates that a grown-up person may 
be adopted or he may refuse to give him¬ 
self in adoption. Certainly there is no¬ 
thing in these rules which expressly prohi¬ 
bits the adoption of a grown-up married 
man whose parents are dead. The one 
instance which has been quoted by many 
witnesses and has been particularly refer- 

(2) 64 Ind. Cas. 782; 49 C. 120; 17 N. L. R. 163; 15 
L \V. 144; (1922) M. W. N 125; 30 M. L. T. 144; 42 
M. L. J. 80; A. I. R. 1922 P. C. 2; 26 C. W, N. 681; 

10 A. L. J. 857; 48 I. A. 405 (P. 0.), 


red to by the witness Wasdeo Maharaj, is 
the adoption of his father. This instance 
has been accepted by the Oourt below as 
correct. When the father of Wasdeo 
Maharaj was adopted, his parents were dead 
and his paternal aunt was' taken to be in 
the position of a parent. His adoption 
also has remained unquestioned, and he 
has duly succeeded to the jagir. On behalf 
of the plaintiff this instance is strongly 
relied upon. On the other hand, the learn¬ 
ed Advocate for the respondents urges that 
this adoption took place in accordance 
with the rules in force in the Darfiar which 
regulate the succession to jogirs and is 
not a true instance of the enforcement of 
the alleged custom. Undoubtedly not a 
single witness has been able to cite any 
instance where a person who was an or¬ 
phan w'as adopted and succeeded to the 
property other than jagirs. As regards the 
jagirSy it appears that the main thing is 
the permission of the Darbar. Apaji Kao 
Sitole, who was the Revenue Member of 
Gwalior, stated that at the time when 
sanction is asked for, permission is general¬ 
ly granted in accordance with the Hindu 
Law, but permission is also granted in a 
special way. Wasdeo Maharaj also ad¬ 
mitted that among the jagirdars no adop¬ 
tion can take place without the permission 
of the Darbar. Similarly Khan Bahadur 
Miinshi Aulad Mubammad, Senior Member 
of the Court of Wards, stated that a person 
whom the Darbar wants is adopted and 
that if in the application for permission to 
adopt, any jagirdar mentions the name of 
any particular boy whom he wants to adopt, 
it depends upon the choice of the Darbar 
either to see him or not before granting 
such permission. Ordinarily if the rules 
laid down by the Majlis Khas are complied 
with, permission is granted, though per¬ 
haps on payment of some nazrana ; but in 
special cases permission may even be 
granted though the adoption is not in 
strict accordance with those rules. Further¬ 
more, it is quite clear that those rules can 
be modified by the decision of the Majlis 
Khas. Under these circumstances we are 
of opinion that the rules which are con¬ 
tained in the Tawarikh Jagirdaran are the 
rules laid down by the Darbar for regulat¬ 
ing the succession to jagirs. They in no 
way embody the record of any particular 
custom which prevaiL in Gwalioj general¬ 
ly. Those rules are restricted to the jagirs 
and jagirdars and are not applicable to the 
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people in Gwalior in general. When these 
rules were in force, it is not surprising 
that the father of Wasdeo Maharaj was 
accepted as the adopted son although his 
parents were dead at the time of his adop¬ 
tion. He was a jngirdar and succeeded to 
the jagh' in the Gwalior State. That in¬ 
stance, therefore, is by no means conclu¬ 
sive as to the existence of a general custom 
prevailing in Gwalior. Every instance of 
a married man having been adopted is not 
really an instance of the alleged general 
custom, for we have not only to see whe¬ 
ther the fact that Madho Rao was a married 
man was an impediment in the way of his 
valid adoption, but w'e have also to see 
whether in the absence of any proper person 
to give him in adoption he could have been 
adopted. Many of the witne^^ses who stated 
generally that a custom of adoption of 
orphans prevailed had to admit in cross- 
examination that whatever they stated 
about the adoption of an orphan and mar¬ 
ried persons was concerned with the ;apir5 
only. We may refer to the evidence of 
Baji Rao Kante, Sardar Nana Sahib and 
Munshi Aulad Muhammad Khan. 

In our opinion there is no inconsistency 
in the succession of Mahdo Rao to the 
jagir being recognised by the Gwalior 
Darbar and his not being a validly adopt¬ 
ed son regarding other properties the devo¬ 
lution of which does not depend on the 
State’s sanction, One might quote the 
analogy of the Oudh Estates Act under 
which taluqdari estates would devolve ac¬ 
cording to the rule of succession and adop¬ 
tion laid down by that Act, whereas succes¬ 
sion to the non-taluqdari estates may be 
governed by the personal law of the 
deceased. 

We, therefore, agree with the view of 
the Court below that there is no satisfac¬ 
tory evidence before us to show that a 
custom by which an orphan can be adopted 
exists among the common residents of 
Gwalior as was alleged in para. 2 of 
the plaint. No special custom of the family 
has been set up or proved. It is, undoubt¬ 
edly the law that when a person migrates 
from one country to another, there is a 
presumption that be carries with him his 
personal law and unless there is something 
to show I hat he has adopted the law of 
his new domicile, he must be deemed to 
be still governed by the old law. No pre¬ 
vious act in the history of the family is 

fortl coming to show that it gave up the 


Mitaksbara Law under which it was govern¬ 
ed in Ratiiagiri and adopted any special 
law prevailing in Gwalior. 'J'he mere fact 
that the family accepted ihe jagir inm ihe 
Daibar would not of itself be siillicient to 
show that the pertonal Jaw was neces¬ 
sarily changed. Having regard to all these 
circumstances we are of opinion that it is 
impossible to interfere with the finding or 
decree of the Court below. 

The appeal is accordingly dismissed with 
costs. 

A N. A. Appeal dl.-imisscd. 


CALCUTTA HIGH COURT. 

CIVJL Rule No. 4'J7 of 1926. 

July 16, 1926. 

Present: —Mr. Justice Suhrawardy and 

Mr. Justice Graham. 

AHAMUDDlN akd othe s — 

PLTniONERS 

X^CTSHS 

BANKU BEHARY DUTT and othei s 

— Opposite Party. 

Calcutta Rent Act {III of 1020), s. l^i—Decision 
fiximj standard rent-Judgment in rtm-Subsequent 
tenants, whether can re-open~Certificate under s. Jo 
granting of. ' 

A decision fixing the standard rent attaches to the 
premises and not to the person or parties to the suit; 
it is a judgment in rem and not in personam An 
order passed by a Kent ControJler cannot, therefore 
be re-opened on the application of a subseciuent 
tenant, [p. 782, col. 1.] 

Chapsi i’mersi v. Keshavji Damji (1) and King v 
York (2), followed. 

Where a Rent Controller refuses to re-open the 
question of standard rent on the ground that it has 
once been decided, he is not bound to issue a certifi¬ 
cate to the applicant under s. 15 of the Calcutta K#‘nt 
Act. [p. 782, col. 2.1 

Rule against an order of the Rent Con¬ 
troller, dated the lOlh of April, 1926. 

Babu Hira Lai Ganguli, for the Peti¬ 
tioners. 

Babu Sushil Chandra Sen, for the Op¬ 
posite Party. 

JUDGMENT. —This Rule was issued 
upon the opposite party to show cause why 

the order of the Rent Controller in Stand¬ 
ard Case No. 3 of 1926, dated the 10th April 

19i:6, should not be set aside or such other 

order made as to this Court might seem fit 
and proper. The facts relevant to the 
present case are that the premises belonged 
to the opposite party representing the 
estate of one Raj Narain Dutt, deceased, 
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The present petitioner became the tenant 
under the opposite party in lvi25 in respect 
of the premises No. 29/1, Phear Lane. 
These premises were in the occupation of 
tenants previously and in 1921 one of the 
sub lessees applied for standardization of 
rent to the Pent Controller against his 
sub-tenant and the rent was fixed at a 
certain figure under the Rent Act. In the 
present case the petitioner applied to the 
Rent Controller for fixing the standard 
rent in the presence of the landlord. The 
Rent Controller was of opinion that the 
rent of these premises being once fixed, 
the matter cannot be re opened and he has 
rejected the petitioner’s application. 

It is argued before us in support of the 
Rule that the order of the Rent Controller 
fixing the standard rent in 192L was not 
passed in the presence of the landlord (the 
opposite parly in the Rule) and, therefore, 
it was not binding on him or any of his 
tenants or sub-tenants It has been held 
that a decision fixing the standard rent 
attaches to the premises and not to the 
person or parties to the suit and, therefore, 

such a decision is a judgment rem and 
not in personam. See the cases of Chapsi 
Umersiv. Keshavji Daviji{\) and King y. 
York (^). The passage in the English case 
above quoted is: “The Act applied to houses, 
and not to persons. The Act operated in 
rem not in personam. It stereotyped 
the rent of a house.” The order passed by 
the Rent Controller in 1921, it does not 
matter on whose application, was an order 
which affected the hcuse and it is, therefore, 
one which operates as a judgment in rem 
and the question cannot be re-opened on 
the application of a subsequent tenant 
The proposition passed before us on behalf 
of the petitioner that a decision fixing the 
standard rent may be re-opened, if accepted, 
will lead to disastrous results. Any new 
tenant who from time to time happens 
to be on the premises may apply for stand¬ 
ardization of rent of premises of which 
standard rent might have been fixed by 
the Rent Controller. Such a state of things 
cannot be tolerated. The present petitioner 
came to be a tenant of the opposite ^rty 
four years after the standard rent had been 
fixed by the Rent Controller on the applica¬ 
tion of the then occupier of the premises. 
We have been referred to several sections 


of the Calcutta Rent Act to show that th© 
standard rent can be altered or varied* 
There is no doubt that it can be done 
under certain circumstances, for instance, 
when there has been any alteration in the 
premises or an additional burden has been 
cast upon the landlord or similar circum¬ 
stances. That does not show that the 
judgment fixing the standard rent is not 
a judgment in rem and that it can-be re¬ 
opened at any subsequent time. 

Lastly, it is argued that the application 
of the petitioner having been made before 
the Rent Controller under s. 15 of the Cal¬ 
cutta Rent Act, he was bound to fix the 
standard rent, even at the figure which 
was fixed in 1921 and to issue a certificate 
to the applicant which would enable him 
under s, 18 of the Rent Act to go to the 
President of the Tribunal to revise the 
order. Section 15 of the Calcutta Rent 
Act contemplates a decision of the Rent 
Controller fixing the standard rent. If on 
an application by a party the Rent Control¬ 
ler fi.xes the standard rent, he should issue 
a certificate certifying the rent so fixed 
by him and under cl. (5) of that section a 
certified copy of the order should be affixed 
to a conspicuous part of the premises to 
which it relates: and under cl. (6) any 
person affected by any order of the Ccn- 
troller shall be entitled to be furnished 
with a copy thereof. There is no doubt 
that what the section means is that if the 
standard rent is fixed by the Controller ha 
shall issue a certificate to that effect and 
affix a copy thereof in some conspicuoua 
part of the premises and also furnish a 
copy thereof to any person affected by xt, 
In the present case the Controller has fixed 
no standard rent. He says that he cannot 
re open the question, the standard 
having already been fixed in 1921. The 
petitioner, if he thinks that he is entitled 
to it, may apply for a copy of the standard 
rent fixed in 1921. 

In this view of the matter the appbcation 
fails and the Rule is discharged with costfl 

three gold mohurs. , , 

A N. A. Rule discharged. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. U2i ui- ll)2u. 

January 27, il>27. 

Present : —]\[r. efiistice Addison. 


LABH SINGH— DEFENDAS r-'API ELLANT 


versus 

GURBAKHSM SINGH-Plaintiff- 

Respondent. 

lieQistratioii Act [XVI of lOOS), 17 (2) ivi>—Com¬ 
promise. of suit—Dismissal of suit in ]>ursuaiicc of 
compromise—Compromise not reeortUil— licjistration 
of deed, necessitii of—Civil [Procedure Code ^ 'U 

WOS), 0. XXIli, r.d. 

Even though a suit is clismis-seci in accordance with 
the terms of a deed of compronHie, if tliat comj)ro- 
mise has not l)een recordc<l under the i)rovisions of 
0. XXIII, r. 3 of the Civil Proccilurc Code, the ih'cd 
is not exempt from registration under s. 17 (2) (ri) 
of the Kegistration Act. [p. 761, col. 1.] 


Second appeal from the decree of the 
District Judge, Juliundur, dated the 12th 
February, 1926, affirming that of the Sub- 
Judge, Third Class, Juliundur, dated the 
17th June, 1925. 

Mr. Behari Lnly for the Appellant. 


JUDGMENT.— Gurbakhsh Singh, the 
son of Lai Singh, and Musanimat Indi, 
his mother, sued Lai Singh on the 19th 
November, 1923, for half of 75 ktnials of 
land on the allegation that the mother 
Wanted to live separately from her husband 
along with her son and that they requir¬ 
ed that amount of land as their main¬ 
tenance. They also started a criminal case 
against Lai Singh. On the 7th February, 
1924, Gurbakhsh Singh, the son of Lai 
Singh appeared before the Court with his 
Pleader and put in a compromise signed 
by himself and his father and dated 4th 
February, 1924, to the effect that the father 
had given ]/3rd of the land, and also 
fixed maintenance for his wife, and, there¬ 
fore, the plaintift* withdrew from the suit. 
The father, Lai Singh, was summoned 
for the 19th February, 1924. He denied 
that he had executed any such compro¬ 
mise, but admitted that he had compro¬ 
mised the criminal case. It had been pro¬ 
mised that the civil suit will be with¬ 
drawn, but he had not effected any 
compromise giving up any part of his 
land. He had come to know that the 
plaintiffs had put in such a compromise, 
upon which his signature must have been 
obtained by fraud. The Court enquired 
into the matter and came to the conclusion 
that there had been a compromise but 
as the effective terms of the compromise 
W«re that the plaintiffs withdrew from 


the snii, iie dismissed the suit in accord¬ 
ance tlicrewid). 

The pliiiiiliti, Guibakhsh Singh, llieii 
instituted the jirescnt suit against his 
father Lai Siugli, on the strength of the 
above menti'ned compioinise for posses¬ 
sion of ] 3rd (d‘ liis father's land. It '.vas 
adiuitled in tiie i>Iaiut that though it was 
stated that the laiid had actually been 
given in fact this had not been done and 
he, therefore, sued for possession. 'I’he father 
again denied entering into the compro¬ 
mise and stated that it was fraudulent. 
The trial Court decreed tJie suit and the 
appeal was dismissed by the learned Dis- 
tiict Judge. Against his decision this 
second appeal has been preferred. 

This case is not very clitTerent from that 
reported in (ihulamMuslafa Kluni \\(ihiil<nn 
Nail (1). There a compromise was made in 
writing and tendered to the Court which 
held that as the suit was in respect of one 
village only and the compromise dealt 
witli the land of the parties in five vil¬ 
lages a decree could not be passed in 
accordance with the terms of the compro¬ 
mise and ordered that the record of the 
case be consigned to the record room in. 
accordance with the compromise.'’ The 
agreement itself was not recorded, nor 
was a decree passed in accordance there¬ 
with. It was held in a subsequent suit 
that the Court should have recorded the 
whole of the compromise under O. XXIII, 

r. 3 of the Code of Civil Procedure and 
then passed a decree in accordance with 
so much of the compromise as related to 
the subject-matter of the suit. It was 
further held that as the compromise had 
not been recorded by the Court the ex¬ 
ception provided in sub s. 2 (vi) of 

s. 17 of the Registration Act in respect 
of any decree or order “of a Court“ 
was not applicable and the deed of com¬ 
promise being unregistered was conse¬ 
quently inadmissible in evidence. This 
ruling followed the Privy Council ruling 
Hemania Kuniari Debi v. Midnapore 
Zemindari Co., Ltd. (2) and certain other 
rulings. In the Privy Council rulingtheir 
Lordships observed as follows:— 

“A perfectly proper and effectual method 

0; 75 Ind. Cas. IGI; 4 Luh. 265; A. I. It. 1923 Lah. 
581. 

(2j 53 Ind. Cas. 534; 47 C. 485; 37 M. L .7. 525; 17 
A. L. J. 1117: 24 C. W. N. 177; ^mO) M. W. N. 66; 
27 M. L. T. 42; 11 L. W. 301; 46 I. A. 240; 22 Bom, 
L. K. 488 (P. C.). 
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of carrying out the terms of this section 
would be for the decree to recite the 
whole of the agreement and then to con¬ 
clude with an order relative to that part 
that \Yas the subject of the suit, or it 
could introduce the agreement in a sche¬ 
dule to the decree; but in either case, 
although the operative part of the decree 
would be properly confined to the actual 
subject-matter of the then existing litiga¬ 
tion, the decree taken as a whole would 
include the agreement. This, in fact, is 
what the decree did in the present case. 

It may be that as a decree it was incap¬ 
able of being executed outside the lands 
of the suit, but tbat does not prevent it 
being received in evidence of its contents." 

In the present case though the suit 
was dismissed in accordance with the 
compromise that compromise was never 
recorded under the provisions of O. XXIII, 
r. 3 of the Code of Civil Procedure. If 
there was an agreement as held, to give 
the eon l/3rd of the father’s property, that 
was an agreement regarding property 
valued at more than Rs. KJO and the 
document was not admissible in evidence 
for want of registration. The suitshould 
have been dismissed on these grounds. 

I accept the appeal ex parte and, set¬ 
ting aside the order of both the Courts dis¬ 
miss the plaintiff’s suit with costs in the 
trial Court to the defendant-appellant. 

A. N. A. Appeal allowed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 380 op 1926. 

February 22, 1927. 

Present :—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan. 

Pundit RAM PRASAD and others— 
Plaintiffs—Appellants 

versus 

Pundit SANT DIN— Defendant— 

Respondent. 

Limitation Act (IX of 1908), 8. 19—Letter hy general 
agent of debtor at the desire of debtor, whether ac- 
knowledgment. 

A letter written by a general agent of the debtor 
at the desire of the debtor before tbe period of limi¬ 
tation has expired acknowledging the debt is sufficient 
to save limitation under s. 19 of the Limitation Act, 
1908. 

Appeal against the judgment and decree 
of the Subordinate Judge, Hae Bareli, dated 
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the 2nd August, 1926, in Civil Appeal 
No. 40 of 19:6, affirming that of the Munsif, 
Dalmau, dated the 10th March, 1926, in Re¬ 
gular Suit No. 350 of ly25. 

Mr. All Zaheer, for Mr. Eadha Krishna^ 
for the Appellant. 

Messrs. Niaviat Vllah and Salig Ram, for 
the Respondent. 

JUDGMENT* —This is an appeal from 
the decree of the Subordinate Judge of 
Rae Bareli, dated the 2nd of August, 1926, 
affirming the decree of the Munsif of 
Dalmau, dated the lOlh of March, 1926. 

The plaintiffs’ suit has been dismissed 
by both the Courts below as barred by 
limitation. They have held that the Article 
applicable to the plaintiffs’claim is Art. 62 

of the First Schedule of the Indian Limita¬ 
tion Act, 1908. 

At the hearing of this appeal before us 
the learned Counsel for the plaintiffs 
admitted that the appropriate Article was 
Art. 62. He argued, however, that the time 
under that Article began to run against 
his clients on the 26th of August, 1922, 
when the defendant received a cheque for 
the sum of money in question from the 
Court, the money being in deposit and in 
the custody of tbe Court. 

There is no doubt that the time began 
to run fropa the date just now specified 
and not earlier. The suit prima facie is 
barred even if time is counted from the 
26th of August, 1922, but with a view to 
save limitation reliance is placed upon a 
letter (Ex. 7) dated the let of September, 
1922, addressed by the defendant to the 
plaintiffs as an acknowledgment within 
the meaning of s. 19 of the Indian Limita¬ 
tion Act, 1908, Thera is evidence to prove 
the letter and there is also evidence to 
prove that it was written by a general agent 
of the defendant at the desire of the defend¬ 
ant. So the requirements of an acknow¬ 
ledgment have been established in this 
case and from the date of the letter it is 
clear that it was made before the period 
of limitation prescribed by Art. 62 had 
expired. We must, therefore, hold that 
the plaintiffs* suit is not barred by limita¬ 
tion. 

****** 

We allow this appeal, set aside the 
decrees of the Courts below and grant a 
decree totheplaintiffsforsumof Rs. 565-10-0 
against the defendant. The parties will 
bear their own costs all along. 

G. R, Appeal allowed^ 
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81DHQ0PAL V. TARA. 



NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Second Civil Appeal No. ITJ of 1926. 

January 18, 1927. 

Present: —Mr. Haliifax, A. J. C. 

SIDHGOPAL-PLuNnFF- 

Appellant 

versus 

TARA— Defendant—Respondent. 

Cu:itoni (Central Provinces)—Grazitig of cattle — 
Tenant of one niahal, whether has right to graze cattle 
in waste land of another malial of same village. 

A tenant in one of the ma/m/s in a village has no 
riglit of nistar, viz., right of free grazing of his agri¬ 
cultural cattle, in the waste land situated in another 
niahal though included in the same village, [p. 785, 
col. 2.] 

Appeal against the decree of the Dis¬ 
trict Judge, Chhindwara, dated the 16th 
December 1.^25, in Civil Appeal No. 108 
of 1925. 

Messrs. Atmaram Bhagwant and S. .1. 
Ghadgey, for the Appellant. 

Mr. V. R. Dhok^ for the Respondent. 

JUDGMENT. —The plaintiff claimed 
payment for the defendant’s cattle having 
grazed in his malguzari jangal, and much 
time was wasted over the futile and disin¬ 
genuous plea that there was no jangal in 
the village, but only banjar. There was 
never any question about the land to which 
the claim referred, and indeed it seems 
that it could be properly described neither 
as jangal nor bandar but as bir. 

The claim against the respondent, Tara 
Teli, was in respect of twenty head of cattle 
that had grazed on the plaintiff’s land, 
each in one year of the last three. For 
this the plaintiff claimed one rupee a head, 
and the defendant admitted the rate to be 
correct but denied that any cattle of his 
ever grazed on the plaintiff’s land. The 
plaintiff further claimed Rs. 3-8 for each 
of the defendant’s cattle which had been 
put in his koiha at night and, as he alleg¬ 
ed, supplied with grass by him. The total 
of the sums claimed was Rs. 90. 

The plaintiff filed another suit against 
one Munnilal which is precisely the same 
in all respects except that the number of 
the cattle is sixteen, and the total claimed 
is Rs. 72. The suits were dismissed in the 
first Court, and the plaintifl’s appeals to 
the Court of the District Judge were also 
dismissed. He has filed two appeals in 
this Court, and that in the suit against 
Munnilal (Second Appeal No. 130 of 1926) 
will be considered along with that in the 

puit against Tara Teli, 

50 


The finding'? of both the Courl.s 'oelow' 
are these. Tlie defendants’ caule <iid 
graz3 on the ])laintilT'H land, but only fi)r 
a portion of the ye ir, after the grU'S on 
that land had been cut and sold. "Such 
grazing is orilinarv village nistar and no 
grazing dues should be charged for it”. 
There was no agreement that fodder should 
be supplied by the plaintilY at night, and 
if he “of his own accord or through his 
grazier gave grass he must, he held to have 
done so as a free gilt", ''['heie is also a 
finding that no damages could be awarded, 
but that has no more connection with the 
case than the finding that there is no 
forest in the village ; if the cattle grazed 
on the plaintiff’s land at all it was with 
his consent. 

After an examination of the evidence 
(made apparently for the first time at the 
hearing of the appeal here and at the sug¬ 
gestion of the Court) the claim in respect 
of fodder supplied has been withdrawn. 
The whole of the evidence on that point 
in the two cases combined is as follows. 
Gorelal Ahir, the grazier in charge of the 
cattle said in Tara’s case (P. W. No. 2j:—‘T 
never supplied grass to the cattle at any 
time”. In the same case Nanhu Ahir (P. 
W. No. 3), another servant of the plaintifi'a 
said : “I supply grass to the cattle”, and 
in cross examination he said: “Grass ia 
supplied to the cattle in Gowar out of 
charity at the instance of the plaintiff” 
A third witness Satoba Gond (P. W. No. 4) 
said : “Nanhu supplied grass to the cattle.” 
In the other case Nanhu did not appear as 
a witness, Satoba (P. W. No. 4) did not 
mention this matter, and Gorelal (P. W. 
No. 2) said: ‘Plaintiff’s cattle (sic) sup¬ 
plies grass to cattle but 1 don’t know to 
whose and what cattle he supplies grass ” 
It was hardly necessary then to go into 
the question of agreement and to deduce 
from the absence of one that if the plaint¬ 
iff did supply fodder to the cattle he did 
it “out of charity.” 

In respect of the amount claimed as 
payment for grazing, the outstanding fact- 
governing the whole case, mentioned in 
the plaint and at the beginning of both 
judgments, has been left out of sight 
That is that neither defendant is a tenant 
in the mahal in which the land in question 
is situated. The mahal ia which they are 
tenants happens to be contiguous, beinfr 
indeed included in the same village b ^ 
that gives them no more right to nist'\ 
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than if it were ten miles away. They 
must undoubtedly pay for having grazed 
their cattle on the plaintilTs land, and they 
have both admitted that one rupee a head 
for each year is a proper charge. 

The decree of the lower Appellate Court 
will accordingly be set aside and in its 
place a decree will issue ordering the de¬ 
fendant Tara Teli to pay the plaintiff the 
sum of Ks. 20 with interest at 1 per cent, 
per mensem from the date on which the 
suit was instituted (the 14th of July 1925) 
till the date of payment, and also all the 
costs incurred by him in all three Courts. 
The Court-fee paid by him was Rs. 5-4 in 
excess of what he would have had to pay 
on a claim of Rs. 20, but that is more 
than counter-balanced by the ridiculous 
Pleader’s fee of Rs. 4-8 allowed in each of 
the Courts below, and the rest of the costs 
would have been the same even if he had 
claimed no more than Rs. 20. The Pleader’s 
fee in this Court will be twenty rupees. 

G. fi. D. Decree set aside. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 707 of 1926. 

February 1, 1927. 

Present .—Mr Justice Addison. 

NABI BAKHSH—OBJECTon—P etitioneu 

versus 

UDHO RAM— Decree-Holder, 

ALAF DIN AND ANOTHER—Judgment- 
Debtors—Respondents. 

Civil Procedure Code. {Act V of 1008), s. 47, 0. 
XXI, r. SS—Decree agahist estate of deceased person 

_ Person impleaded as having intermeddled with estate 

of deceased, whether 'party' to dccree—Ohjection to 
attachment, whether falls within s. 47 or 0. XXI, r. 
58— Appeal. 

A creditor sued the widow and the brothers of his 
deceased debtor on a bond executed by him. The 
widow was impleaded as the legal representative of 
the debtor and the brothers were impleaded on the 
ground that Iheyhad intermeddled with the deceased’s 
estate. Though the brothers at first denied that they 
had in any way intermeddled with any property of 
the deceased, they joined the widow in consenting to 
the passing of a decree against the estate of the de¬ 
ceased. The creditor attached certain property in 
the hands of one of the brothers as belonging to 
the deceased’s estate. The latter objected on the 
ground that the property was his: 

Held, that the brothers having consented to the 
passing of a decree against the estate, were parties 
to the decree and the objection came within the pur¬ 
view of s. 47 of the Civil Procedure Cede. 

. A 

Petiticn for revision of an order of 
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the Senior Sub-Judge, Gurdaspur, dated the 
28th July, 1926, reverping that of the Sub- 
Judge, Fourth Class, Gurdaspur, dated the 
20 March 1926. 

Mr. Mehr Chand Mahajav, for the Peti¬ 
tioner. 

Mr. C. L. Gnlotiyior the Respondent. 

JUDGMENT.— One IJdho Ram obtain¬ 
ed a bond from Fazal Din and shortly 
after Fazal Din’s death sued his widow 
and his two brothers. Nabi Bakhsh and 
Alaf Din, for Rs. 120 due on the bond. 
The widow was impleaded as the represen¬ 
tative of the deceased Fazal Din, while the 
two brothers were impleaded as having 
intermeddled with the deceased’s estate. 

It was specifically stated in the plaint 
that they had taken possession of certain 
property belonging to the deceased. At 
first the brothers denied that they had any 
property of the deceased. Later, all three 
defendants made a statement to the effect 
that they were willing that a decree should 
be passed for Rs. 120 against the estate 
of the deceased Fazal Din. This was accept¬ 
ed by the plaintiff and a decree in these 
terms was given. 

The decree-holder, having attached the 
property which, as stated in the plaint, 
had been taken possession of by the two 
brothers, applied to sell it. An objection 
was preferred by one of the brothers to 
the effect that the property was his. The 
trial Court upheld the objection and 
ordered the release of the property from 
attachment. On appeal the Senior Sub- 
Judge held that the property belonged to 
the deceased Fazal Din and he accepted 
the appeal and directed the property to 
be sold in execution of the decree. Against 
this decision this revision has been prefer¬ 
red here. 

The only question argued was that no 
appeal lay to the Senior Sub-Judge, as 
the objection was under 0. XXI, r. 58, of the 
Civil Procedure Code, and the decision of 
the Executing Court was final, to a regular 
suit being instituted by the decree-holder. 
The question in fact is whether the objec¬ 
tor was a party to the suit, and, therefore, 
these proceedings were governed by 8.47 
of the Code, or whether he was exonerated 
by the decree and thus these proceedings 
were under O. XXI, r. 5:5, of the Civil Pro¬ 
cedure Code. It seems to me that, when 
all three defendants confessed judg¬ 
ment and agreed to a decree being passed 
againet the estate of . the deceaeed Fazal 
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Diu this meant that the widow as 
the proper legal representative of the 
estate confessed judgment completel}’ and 
that the two brothers confessed judgment 
to the extent that they had intermeddled 
with the estate, i. c, to the extent that 
they had taken possession of the property 
of their deceased brother. This being 
my view, it follows that the objector was 
a party to the suit and that an appeal lay 
to the Senior Sub-Judge. It is true that 
the decree of the trial Court might have 
been expressed more clearly, but 1 hold 
that the proper interpretation of the decree 
is as given by me above. An appeal, 
therefore, lay to the Senior Sub-Judge, and 
I dismiss this revision, but leave the par¬ 
ties to bear their own costs. 

A. Petition dismissed. 


OUDH CHIEF COURT. 

Miscellaneous Civil Appeal No. 49 

OP 1926. 

March 4, 1927. 

Present :—Sir Louis Stuart, Kt., Chief 
Judge and Mr. Justice Hasan. 

Syed KASHIF HUSAIN— Judgment- 
Debtor—Objector—Appellant 

versus 

B. GANGA BAKSH SINGH— Defendant. 
—Decree-Holder—Respondent. 

Civil Procedure Code {Act V of 1008), 0. XXI, it. 
GO, OO—Execution sale — Adjoui'nment—Omission to 
issue fresh proclamation—Material irregularity—Set- 
ting aside of sale, when justified. 

Where a sale held on a hxed date is not concluded 
on tliat day and the officer conducting the sale ad¬ 
journs it and intends to hold it again on another date, 
the sale cannot be held and concluded without a 
fresh proclamation. An omission, however, to issue 
a fresh proclamation, though a material irregularity 
is not a ground for setting aside the sale where sub¬ 
stantial injury has not been caused thereby. 

Appeal against the order of the Subordi¬ 
nate Judge, Partabgarh, in Miscellaneous 
Regular Suit No. 80 of 1926j dated the 7lh 
August 1926. 

Mr. Zahur Afiamd, for the Appellant. 

Mr. Niamat Ullahy for the Respondent. 

JUDGMENT.—This is the judgment- 
debtor’s appeal in execution proceedings 
from the order of the Subordinate Judge 
of Partabgarh, daled the 7th of August, 
1926. The judgment debtor’s immoveable 

^lopcri^ has been sold in execution of the 


decree held by the respondent, Gang^'^ 
Bakhsh Singh, against him. The lU'oceed- 
ings were before the C’ourt below for con¬ 
firmation of the sale. The judgment-debtor 
objected to tlie confirmation by an applica¬ 
tion dated the 3rd of June, 1926. The 
objections were overruled by the learned 
Subordinate Judge and the sale confirmed 
by the order under appeal. 

It is argued that the sale held on the 
20th of May, 1926, was not concluded on 
that day; that it was adjourned within the 
meaning of 0. XXI, r. 09, of the Code of 
Civil Procedure and that consequently it 
could not be held without a fresh proclama¬ 
tion. 

It is agreed that no fresh proclamation 
was issued and on the evidence we are 
satisfied that the officer conducting the 
sale, who was a Deputy Collector in the 
District of Partabgarh, did adjourn the 
sale and intended to hold it again on the 
20th of the following month. That being 
so the argument that the sale could not 
be held and concluded without a fresh 
proclamation is right. The omission, 
however, to issue a fresh proclamation was 
an irregularity which might also be a 
material irregularity. But that alone is 
not sufficient to justify an order for setting 
aside the sale. As provided by r, 90 of 
0. XXI of the Code of Civil Procedure the 
sale shall not be set aside on the ground 
of irregularity unless upon the facts proved 
the Court is satisfied that the appli¬ 
cant has sustained substantial injury by 
reason of such irregularity. Upon the 
facta proved in this case ive are not so 
satisfied. In an adjudication between the 
parties the value of the property, which 
has been sold, was fixed at Rs. 36,500 and 
this value was entered in the sale pro¬ 
clamation under which the sale was initiat¬ 
ed. The last bid which was the decree- 
holder’s bid under the permission obtain¬ 
ed from the Court was for the sum of 
Rs. 32,371. The difference between the 
two figures does not, in our opinion, amount 
to substantial injury, nor can it be directly 
connected with the irregularity mentioned 
above. 

We accordingly dismiss the appeal with 

costs. 

0 - Appeal dismissed. 
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LAHORE HIGH COURT. 

Civil Revisiox Petition- Xo. 663 ok 1925. 

February 1, 1927. 

Present: —Mr. Justice Addison. 

Shop GULAB RAI-BHOLA RAM 
GURAYA RAM TtiRouuH THARA LAL 
—Plaintiffs—Pbtitioners 

versus 

FARID— Defendant—Respondent. 

Civil lyocedure Code {Act V of WOS), 0. XVII. r. S 
—Plaintiff ordered to appear as witness — Xon-appear- 
ance—Dismissal of suit for default, legality of — 
Procedure. 

A Court cannot dismiss a suit under 0. XVII, r, 3, 
Civil Procedure Code, merely because one of the 
plaintilTs who has been ordered to appear as a witness 
and to give evidence on a particular day fails to 
appear on that day; it should take the other evidence 
in the case and decide the suit on the merits. 

Petition for revision of an order of the 
Sub-Judge, Second Class, Multan, dated 
the 17th June, 1926. 

Mr. Saiu Das, for the Petitioner. 
JUDGMENT.— The plaintiff firm sued 
on? Farid for Rs, 100 alleged to be due 
on hahi account. The plaintiff firm led 
some evidence and on the 17th May, 1926, 
the Court ordered that Gulab Rai, one of 
the plaintiffs, should come on the 17th. 
.fune, 192 , with the bahis of Tikan Mai’s 
firm in order to give evidence. This Gulab 
Rai did not appear on the 17th June, 1926, 
but Guraya Ram, a member of the firm, 
who had been conducting the suit through¬ 
out, was present. Because Gulab Rai did 
not appear in accordance with the Court’s 
order the Court dismissed the suit under 
0. XVII, r. 3, of the Civil Procedure Code. 
Against this order this revision petition has 
been preferred. 

It is obvious that O. XVII, r. 3, of the 
Code of Civil Procedure, does not apply. 
Time was not granted to any party in this 
suit but the Court itself ordered Gulab Rai 
to be present with certain bahis in order 
to give evidence. If he did not appear the 
Court should have heard the other evidence 
in the case and then decided the suit on 
the merits. Even if 0. XVJI, r, 3, had ap¬ 
plied, it was still necessary for the Court 
to decide the suit on the merits upon such 
evidence as was before it. The order of the 
trial Court was totally illegal and !■ accept 
this revision and set aside its order dis¬ 
missing the suit. I further direct it to be 
proceeded with the hearing of the suit, first 
giving the plaintiff an opportunity to pro¬ 
duce the evidence he desires and thereafter 
bearing the evidence which the defendant 
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wishes to lead. I make no order as to costs 
as the respondent has not appeared. 

A. Revision accepted. 


OUDH CHIEF COURT. 

Rent Appeal No. 25 of 1926. 

February 8, 1927. 

Present : —Mr. Justice Hasan. 

GANDA PRASHA D and another— 
Defendants—Appellants 

vey^sus 

B. MAHADEO BUX— Plaintiff— 

* 

Respondent. 

Oudk Rent Act {XXII of 1S80), s. UO—Settlement 
Couj't decree—Decree for under-proprietary rights — 
Cash allowance granted to under-proprietor from, 
zemindar— Suit for rent—Plea of payment by under¬ 
proprietor in shape of cash allowance—Set-o^. 

A decree of a Settlement Court granted under- 
proprietary rights to the defendant on payment of a 
rent of Rs. 32 per annum and at the same time allowed 
him an annual cash allowance of Rs. 33 and odd in 
the same rights against the zemindar. In a suit by the 
zemindar for rent the defendant pleaded payment of 
the rent inasmuch as the plaintiff had not paid the 
nankar due to him: 

Held, (1) that the decree for cash allowance and for 
the lands being interdependent and the cash allow¬ 
ance having practically reduced the rent of the under- 
proprietary tenure, the zemindar was not entitled to 
recover rent; [p. 789, col. 2.] 

(2) that the plea of the defendant was not one of set¬ 
off and was not. therefore, barred by s. l-JO of the 
Oudh Rent Act. [ibid.] 

Rent appeal pgainst a decree of the 
District Judge, Rae Bareli, dated the 18lh 
March, l926, reversing that of the Assistant 
Collector, First Class, Kae Bareli, dated the 
30lh September, 1925. 

Mr H Husain, for the Appellant. 

Mr. Radha Krishna, for the Respondent. 

JUDGMENT.— This is the defendants’ 
appeal from the decree of the District 
Judge of Rae Bareli, dated the 18th of 
March, 192h, reversing the decree of an 
Assistant Collector of First Class of the 
same place, dated the 30th of September, 
1925. 

The case is a very simple one but has 
been complicated by unnecessary introduc¬ 
tion of the plea of estoppel as against the 
plaintiff’s claim. The nature of this eo- 
called plea of estoppel will he more appa¬ 
rent as this judgment proceeds. 

The claim, out of which this appeal 
arises, was laid for the recovery of rent 
under cl. 2 of s. 108 of the Oudh Rent Ac^ 
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1S86. The defendauta in para. 7 of their 
written statement pleaded payment and the 
manner in which the payment was made 
is described in the same paragraph. They 
claimed under-proprietary rights in the 
lands in respect of which the rent was 
claimed. 

The Court of first instance found tliat 
the defendants had never paid rent for 
these lands and the plaintiff in considera¬ 
tion thereof had never paid a certain 
ninkar due from him to the defendants. 
In this view of the case the suit for arrears 
of rent was dismissed. 

On appeal by the plaintiff the plea of 
estoppel was introduced as if the Court of 
first instance had held that the plaintiiTwas 
estopped from bringing his suit for the re¬ 
covery of arrears of rent. A good portion 
of the judgmeat of the lower Appellate 
Court is devoted to the discussion of 
reasons in support of the view that the 
plaintiff was not so estopped. 

According to my judgment the defend¬ 
ants never raised any plea of estoppel and 
the judgment of the Court of first instance 
in dismissing the plaintilf's suit is not 
founded on that plea either. The grava¬ 
men of the defence was the payment of 
rent for which the claim was made. I am 
of opinion that that defence has well been 
established. The Counsel for the parties 
and the learned Judges of the Courts 
below are all agreed tliat the defendants 
have never paid the rent for which the 
lands they hold are liable. It is further 
agreed that the nankar or cash allowance 
payable by the plaintiff to the defendants 
has also never been paid by the former to 
the latter. This takes me back to the 
origin of the two rights involved in the 
consideration of the plea of payment. 

From a perusal of Exs. Al, A2, A3, A4 
a,nd A5, which are orders and decrees of 
the First Settlement Courts, it is abundantly 
clear that a decree for 5 bighas 3 biswas and 
17 biswansis ofland was made in favour of 
the predecessor-in interest of the present 
defendants and it was in under proprietary 
right. The actual words used in these 

documents are “inferior rights”. The rent 

for these lands was fixed at Rs. 32 per 
annum. This conclusion is supported by 
the entry in the wajib-ul-arz (Ex. A6) and 
by the entries in the revenue papers of the 
village since the Regular Settlement up to 
the present day. By the same order the 
defendant? further obtained a decree for a 
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sum of R-i. oH-u 3 annualIv as cash all > wan^'? 
in the same l ights, that is under-pvonrie- 
tary right, against the zemindar. In .Mi', 
^la? An liew's order of the 2!)tti of April, 
18'i3, it was observed that the cash allow¬ 
ance granted under the decree of the 
Court could best bo expri‘ssed by reducing 
the. rent of the under proi)rietarv tenure. 
The decree for tlie lauds and tiie decree 
for the cash allowance were made int‘M- 
dependent and they were to be held by the 
defendants’ predecessor-iii interest in the 
same right. 1 would, therefore, hold that 
the plea of payment has been established 
in this case. 

In support of the decree of the Court 
below the learned Pleader for the respond¬ 
ent argued that the defence raised in this 
suit was one of set off and as such was ex¬ 
cluded by the provisions of s. 140 of tlie 
Oudh R-^nt Act. This way of looking at, 
the pleadings has been the source of all 
the confusion in the case and I decline to 
entertain the argument even fora moment. 
To my mind there is no plea of set-off. As 
already stated, it is a plea of payment 
though the manner in which tiie payment 
has been made is peculiar in this case. 

It was further argued on behalf of tlie 
respondent that the cash nankar was 
decreed as against the entire zetnindarg 
body of the village and that the respondent 
only holds a 14-annas share in that village. 
The answer to this argument is furnished 
by the judgment under appeal. The under¬ 
proprietary lands have in their entirety 
been thrown into the plaintiff’s share at the 
recent partition and as I Iiave already held 
that the liability for the cash nankar is 
inseparable from the under-proprietarj'' 
tenure in the lands it follows that the 
plaintiff must bear the entire liability. 

I accordingly allow tJiis appeal, set aside 
the decree of the lower Appellate Court and 
restore the decree of the Court of first 
instance with costs all through. 

G. H. Appeal allowed. 

A. 
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ALLAHABAD HIGH COURT. 

ExKcrnoN Siscond Appeal No. 300 op 1926. 

January 13, 1927. 

Present: —Mr Ju^^tice Iqbal Ahmad. 
Mu^ammat BASANTI-Judgment-Dbbtor— 

Appellant 

versus 

Firm SIRDAR MAL-HARDAT RAI- 

Decree-Holder—Respondent. 

Liviitation Act (IX of 1908)^ Sch. I, Arts. 181, 182 — 
Application for execution—Suspension of proceedings 
— Subsequent applicatioii — Revival — Limitation — 
'Striking off' execution case, effect of. 

An pxecution case was ordered to be ‘struck of!,’ on 
l;)th March. 1018. On 21st March. 1918, the judg¬ 
ment-debtor tiled an application praying that satis¬ 
faction of the decree may be recorded. The appli¬ 
cation was allowed by the First Court but the Court 
of Appeal on 7th July, 1020, decided in favour of 
the decree-holder and rejected the application. The 
judgment-debtor filed a second appeal which was 
dismissed on 3rd November, 1021. The decree- 
holder applied for execution on 9th July, 1024: 

Held, that the application, having been filed more 
than three years after 19th March, 1918, and even 
more than three years after 7th July, 1920, when all 
bar to the e.xecution of the decree had been removed, 
was barred by limitation, [p. 791, col. 1.1 

An application for revival of former proceedings in 
execution must be made within 3 years from the date 
on which those proceedings were suspended, [ibid ] 

Chattar Singh v. Kamal Singh (1), followed. 

E.'cecution second appeal against a 
decree of the Additional Judge, Cawnpore, 
dated the 6th of January, 1926. 

Mr. P. L. Banerji, for the Appellant. 

Mr. SailaNath Mukerji, for the Respond¬ 
ent. 

JUDGMENT. —This is a judgment- 
debtor’s execution Second appeal and arises 
under the following circumstances: — 

The decree now under execution was 
obtained by the decree-holder firm on the 
11th of January, 1915. An application for 
execution, before the application giving 
rise to the present appeal, was filed on the 
27th of February, 1918, and it is almitted 
on all hands that that application was 
issued to the judgment-debtor but was not 
served on her, and on the llth of March, 
1918, the Execution Court directed the 
decree holder to take appropriate steps for 
the service of notice on the judgment- 
debtor till the l9th of March, 1918. This 
was not done by the decree-holder within 
the time allowed. The case was put up 
before the Court on the 19th of March, 
1918. On that date the judgment-debtor, 
though not seivel with a notice of the 
application for execution, appeared and 
#led an application to the effect that she 


had paid the entire decretal amount. On 
that date the Execution Court ordered the 
execution case to be struck off. 

Two days later, viz., on the 2l8t of 
March, 1918, an application was filed by 
the judgment-debtor praying that satisfac¬ 
tion of the decree be certified in accord-r 
ance with the provisions of 0. XXI, r. 2, 
Civil Procedure Code. This application 
was opposed by the decree-holder but was 
allowed by the First Court on the llth of 
May, 1918. On appeal by the decree holder 
the decision of the First Court was reversed 
by the Court of first appeal on the 7th of 
July, 1920, and the application of the judg¬ 
ment-debtor filed by her on the 2l8t of 
March, 1918, was rejected. Against the 
decision of the Court of first appeal the 
judgment-debtor filed an appeal in the 
High Court which appeal was dismissed 
on the 3rd of November, 1921. The pre¬ 
sent application for execution was filed 
by the decree-holder on the 9lh of July, 
1924. 

The Court of first instance held, that the 
contention of the decree-holder that in com¬ 
puting the period of limitation she was en¬ 
titled to exclude the time intervening be¬ 
tween the 21st of March, 1918, the date on 
which the application was filed by the judg-^ 
ment debtor, and the 3rd of November, 1921, 
the date of the decision of the High Court, 
was not well founded. It pointed out that 
there was no bar to the execution of the 
decree after the 7th of July, 1920, when the 
Court of first appeal decided that the pay¬ 
ment alleged by the judgment-debtor had 
not been made. In this view that Court held 
that the application for execution was time- 
barred. 

The decision of the Court of first instance 
has been reversed by the lower Appellate 
Court. The lower Appellate Court while 
agreeing with the Court of first instance 
that there- was no bar to the execution of 
the decree by the decree-holder after the 
7th of July, 1920, has held that the order 
dated the 19th of March. 1918, striking off 
the execution case should be treated as an 
order simply directing the record of the 
case to be consigned to the record room 
and has further held that the present ap¬ 
plication for execution filed by the decree- 
holder should be treated as an application 
asking for the revival of the former pro¬ 
ceedings and that, if the present application 
is so treated, it is not barred by time I am 
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Unable to a^ree with the decision of the 
lower Appellate Court, 

Even if the time between the 2Ist of 
March. 1918. and the 7th of July. 1920, be 
excluded in computing the period of limit¬ 
ation, the present aoplica’ioa was filed 
more than .'1 years after the order of the 
E^tecution Court dated the lOtli of March, 
1918, striking off the exc'*ution case. After 
the 7th of July, 1920, when tne Court of 
Appeal reiected the application of the judg- 
men;-debtor, there was no bar to the execu¬ 
tion of the decree and the present appli¬ 
cation was filed even more than 3 years 
after that date, even if by the order dated 
the 19th of March, 1918, the Execution 
Court did not intend to dismiss the appli¬ 
cation for execution altogether and did 
intend merely to consign "the case to 
the record room pending the decision 
of ihe ju Igment-dftbtor's objection" the 
present application fw execution having 
been filed more than tliree years after the 
date of that order, and even more than 3 
years after the 7th of July, 1920, when all 
bar to the execution of the decree was 
removed by the decision of the Appellate 
Court, was barred by limitation. It has 
been held by a Full Bench of this Court 
in the case of Chhattar Singh v. Kamal 
Singh (1) that an application for revival 
of former proceedings in execution must 
be made within 3 years from the date on 
which tho-^e proceedings were suspended. 
For these reasons the decision of the Court 
of first instance was perfectly correct and 
ought to be restored. 

The learned Counsel for the respondent 
has relied on the case of Va'cub Ali v. Durga 
Prasad (2). That case has no bearing on 
the present case. In that case it was held 
that frivolous objections to the execution 
of a decree on the part of a judgment-debtor 
with a view to delay the execution of the 
decree amount to"fraud” within the meaning 
of 9. 48 {2j (a) of the Civil Procedure Code. 
That is a question that obviously does not 
arise in the present case. 

I set aside the decree of the Court below 
and restore that of the Court of first in¬ 
stance. Under the circumstances 1 direct 
the parties to bear their own costs. 

A . N. A. Appeal allowed. 

(1) 100Ind. Cas. 602; A. I. R. 1927 All. 16 (F. B.) 

(2) 65 Incl. Cas. 877; 20 A. h. J. 185; 41 A. 319; A. 
I. R. 1922 All 145. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Okiginal Civil Miscellvneol’s Apfilv;. 

Xo. () OF 1921. 

Fehniary M, 1!)22. 
Presc}}f:~'S[v. Kenncflv, A. J. C. 

HIRA NAXI ) M U1 j' ^ 11A X D —Affellant 


VC s 

OFFICIAL RPXMMVIMi— Rkspondent. 

In the matter oi of JETHA- 

NAXi) GOVERMAL. 

Proi'incial Iusoji't'!}'';/ 1' .o' .n'-j, d’. 

— Declaratif^n of (lii itPu'l Cl'dm.-i siih.-irtin-'iithi pro¬ 
ved. priority of — Pinnl >iii'idcH'l. (!rcl'ir<t'ii>ii of — 
Xotice, form of. 

Creditors wlio ])rove their claims after d.^-laration 
and payment of anv dividends, do n'>t rank }Hiri 
pas.<» as bet ween themselves, Imt. are, uivler ih'* )*ro- 
visioiis of s. 6.3 of tlie Provincial Insolvcncv Art. 
entitled to payment in full in tin* order of their 
provins: their re.specfive claims so ionj? as there are 
funds left in the hands of the Ollieial Il'Ceiwr lial)le 
for distribution 1'lie claim of any siudi creditor can¬ 
not, therefore, be held up until tlje claims of all siu'h 
creditors are decided, ip 7112, Cul. 2.| 

The notice under s. Cl of the Provincial Insolvency 
Act for the declaration of the linal dividend .should 
be one not cdlins upon tlie public to notify claims 
but one calling »ipon sucii of the creditors as have 
already notilied their claims to prove their edaima 
within a fi.xed time. [p. 792, col. 1.] 

Appeal against an order of the Olbcial 
Receiver, dated the 2lst November, 1921. 

Mr. KiDidnnmnl Daipiram, for the Appel¬ 
lant. 

Mr. Kimatrai Blwjraj^ for the Respond¬ 
ent. 


JUDGMENT. —These proceedings 
arise out of the order of the Official Receiver 
in Insolvency Application No. 32 of 1920, 
dated iM\ February, 1922. It appears that 
one Jethanand Govermal became insolvent 
and his estate vested in the Official Receiver. 
The Official Receiver proceeded to frame a 
flcheduleof creditors and get in the estate. 
On the 26th September, 1921, the schedule 
had claims to the extent of four thousand 
rupees and had a balance of about Rs. 4,800 
to the credit of the estate. The Official 
Receiver thereupon declared a dividend of 
eight annas in the rupee to scheduled cre¬ 
ditors. On the 3rd November, the Official 

Receiver contemplated a further dividend 
and directed notice to be issued in the 
Sind Official Gazette calling upon creditors 
to prove their claims. The said notifica¬ 
tion, however, does not run in the way re¬ 
quired by the order of the Official Receiver 
but requires creditors to file their claims 
on or before the 22nd November, 1921. 
One Verhomal turned up on the 22Dd and 
notified his claim which was admitted anj 
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the name of Verhomal was entered on the 
schedule on the 28th. In the meantime, 
on the 2Gth, the present appellant Hiranand 
turned up and notified his claim. This 
claim was, however, summarily rejected by 
the Official Receiver on the 28th. The 
appellant comes here in appeal against that 
order. 

I do not think that the procedure of the 
Official Receiver was correct. The order 
for notice of the 3rd November apparently 
contemplates a final dividend in which case 
under s. 64 the correct notice is a notice 
not calling on the public to notify claims, 
but a notification calling on such of the 
creditors as have already notified their 
claims to prove their claims within a fixed 
time. 

It is clear from s. 33 of the Act that any 
creditor may put in his claim to be entered 
in the schedule at any time upto the date 
of the discharge of the insolvent, and the 
Court must before deciding on that appli¬ 
cation issue notice to the insolvent and to 
the other creditors who have proved their 
debts. The notification, therefore, in the 
form as issued was an unnecessary and an 
invalid notice and may be disregarded. 

These two people viz., Verhomal and the 
appellant and any one else who may have 
appeared in consequence of that notifica¬ 
tion may be considered to have appeared 
under s. 33. As far, therefore, as the order 
of the Official Receiver rejecting the appel¬ 
lant's application to be put on the schedule 
goes, I set it aside and direct the Official Re¬ 
ceiver to dispose of that application accord¬ 
ing to law. 

As I say the appellant may now be able 
to get his name on the schedule if he 
wishes. What the appellant wants is, how¬ 
ever, something more than that. As I 
understand under the provisions of s. 63 
the rights of creditors are theseAt 
the time of the distribution of the dividends 
all creditors already on the schedule rank 
equally. Any creditor appearing after that 
distribution or after the declaration of that 
dividend, should he succeed in proving his 
claim, is entitled if there are any unassign¬ 
ed assets in the hands of the Official Re¬ 
ceiver, to be paid, to the extent of these 
assets, a dividend at the same rate as that 
already paid or declared to the scheduled 
creditors. The law does not say precisely 
what is to happen if several creditors ap¬ 
pear after such declaration and at such short 
jnteivals that tjieiy appearances are made 
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before there has been a pronouncement on 
the validity of the claims of any of them. 
This is what has happened here. Verho- 
mal’s claim was admitted on the 28tb, the 
appellant’s claim which has not yet been 
decided on was presented on the 26lh. 
What the appellant apparently wishes is 
that the payment to Verhomal should be 
held up untill there has been a decision cn 
his claim so that if there is a favourable 
decision on his claim he will rank equally 
for dividend with Verhomal. I cannot read 
any such instructions in the words ofs. 63 
and it seems to me that s, 63 contemplates 
payment in full to each succeeding creditor 
who comes in after the framing of the 
schedule in the order of his proving his 
claim as long as there are any funds left 
in the hands of the Official Receiver liable 
for distribution. This, of course, is the pro¬ 
cedure in execution and to hold otherwise 
would be, it seems to me, to enable any evil 
disposed person to hold up distribution of 
the dividend by notifying his claim but 
not proceeding to prove it. No doubt, such 
attempts would be frustrated when the 
time came to make a final dividend as there 
is a provision in s. 64 that he must either 
prove his claim within the time fixed in the 
final notice or must forfeit it. As far, there¬ 
fore, as I can understand the law the pre¬ 
sent appellant is not entitled to hold up 
the dividend until such time as the validity 
or otherwise of his claim is pronounced on. 

While, therefore, I set aside the order of 
the Official Receiver summarily rejecting 
the claim of the appellant to be placed on 
the schedule, I also set aside the interim 
order of this Court prohibiting the Official 
Receiver from making a distribution. No 
order as to costs. 

P- A. Order set aside. 


OUDH CHIEF COURT. 

Second Cvil Appeal No. 311 of 1925. 

April 13, 1926. 

Present: —Mr. Justice Raza. 
KUNWAR BAHADUR and others— 
Defendants—Appellants 


versus 

NAIB— Plaintiff, RAM 8ARUP— 
Defendants—Rbsp(»ndbnts. 

Civil Procedure. Code [Act V of JOGS), s. 100 —Second 
appeal—Finding of fact—Evidence not considered — 
Interference. 

There is no jiirisdicticn to entertain a secerd 
appeal on the ground of an erroneous finding of fact. ^ 
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The fact that evidence, including documentary evi¬ 
dence, has not been properly considered is not, there¬ 
fore, a ground for second appeal. 

Appeal from a aeoree of the Sub- 
ordioate Judge, Bara Banki, dated the 24th 
February, 1925, upholding that of the 
Munsif, Fatehpur, dated 24th April, 1924. 

Mr. Gi?’ia iSa 7 -ftn La/, for the Appellants. 
Mr. Wasi Hasan, for the Respondent 
No. 1. 

JUDGMENT.— This is an appeal 
from a decree of the learned Subordinate 
Judge, Bara Banki, dated the 24th February, 
1925, affirming a decree of the learned 
Munsif, Fatehpur, dated the 24th April, 
1924. 

The dispute in this case relates to grove 
No. 186 in village Zainabad, Pargana 
Satrikh, District Bara Banki. Both the 
lower Courts have found that the plaintiff 
has a half share in the grove in suit and 
that he has been in possession within 
limitation. The plaintiff was dispossessed 
only in August 1922. The present suit was 
instituted in November 1922. 

I have heard the appellants’ learned 
Counsel. He has attempted to show that 
the evidence in this case (specially the docu¬ 
mentary evidence) was not properly con¬ 
sidered by the lower Courts. So far as I 
see there is no force in this appeal. The 
findings in question are findings of fact 
based upon admissible evidence and cannot 
be impugned in second appeal. It should 
be borne in mind that there is no jurisdic¬ 
tion to entertain a second appeal on the 
ground of even an erroneous finding of fact. 
The weight or value of the evidence is not 
the subject for discussion in second appeal. 
The evidence produced by the parties has 
been duly considered by the lower Courts 
and their findings must be accepted in 
second appeal. 

The plaintiff has filed cross-objections. 
So far as I see there is no substance in the 
cross-objections also. The respondent’s 
learned Counsel relies on oral evidence 
principally but that evidence has been duly 
considered by the learned Munsif. He was 
not satisfied with the evidence produced 
by the plaintiff to show that the trees which 
had been cut from time to time were the 
defendant’s trees and not the plaintiff's 
trees. I am not prepared to disagree with 
the finding of the lower Courts on that point 
also. 

Hence I dismiss the appeal and also the 
cross-objections with costs. The decree of 


the lower Appellate Court is confirmed in 
all respects. 

A. Appeal dismissed. 


LAHORE HIGH COURT. 

MlSCliLLANEOLS ClVII. PETITION No- 456 

ov 1926. 

(Civil Appeal Case No. 616 of 1926). 

January 18, 1927. 

Present:—yir. Justice Dalip Singh. 

BIRl^ RAM —Petitioner 

versns 

RODA MAL AND others—REvSpondents. 

Ciiii Procedure Code V of IX, r. .9 

— Dismi^-^sal in ilefaiiH -Restoriitioji—'piiijirient cause 
— Mi$jud<jment of Counsel os to xcken case, will be 
taken up. 

Misjudgment on tlie part of a Counsel as to when 
his case was probably going to be taken ii}). where 
there is no statement that lie was engaged in some 
otliercase, is not a sullicient ground for iiis absence 
when a case is taken up. [p. 791, col. 1.] 

Mohar Chnnd V. Habib [1), distinguished. 

Petition under 0. XLI, r, 19 Civil Pro¬ 
cedure Code for restoration of the Appeal 
Case No. 616 of IH 26 dismissed in default of 
Mr. Justice Jai Lai on the 29th June, 1926. 

Original Insolvency Case No. 5 of 1925, 
decided by the District Judge, Jullundur, 
dated the 8 th January, 1926. 

Mr. La! Chand Mehra, for the Petitioner 

Messrs. Jagan Nath Aggarwal and Dvni 
Chaiid Gupta, for the Respondents. 

ORDER.— This appeal was disraisped 
for default on the 29th of June, 1926, Ou 
the 3rd of July, 1926, an application was 
put in for restoration. An affidavit accom¬ 
panied the application, and in this the 
petitioner stated that the petitioner’s Coun¬ 
sel was present in Court on the 29th of 
June. The first case in the Court was not 
finished till 1 o'clock and the petitioner's 
Counsel thought that his case which was 
No. 4 on the list would not come up till 
after lunch and so went away. In the 
meantime, the case was called on and was 
dismissed in default. The fourth ground 
stated that the petitioner did not attend 
because the case had not been put in the 
weekly list. This last point is incorrect 
and Counsel for the respondents has shown 
me that the case was in the weekly list on 
the 15th of June, 1926. There is nothing 
to show why this application to restore was 
not put in on the same date when Counsel 
for the petitioner came to know of the dis¬ 
missal in default. Counsel for the peti¬ 
tioner has cited Mohar Chand v. Habib (1), 

(1) 89 Iiid. Cas. 795; A. I. R, 1925 Uh. G17. 
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but in that case the facts are quite different. 


I do not see that a misjudgment by the 
petitioners’ Counsel, who does not stale 
that he was engaged in some other Court, 
of the length of lime that a particular case 
would take is any ground for absenting 
hinaself, and I. therefore, dismiss the appli¬ 
cation to restore with costs. 

Application dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 189 of 1926. 
February 2, 1927, 

Present.-—Mr. Findlay, J. (k 
D. ROZARIO— Defendant— 

Applicant 

versus 

HARBALLABH ONKARJEE— Plaintiff 

—Non-Applicant. 

Stamp Act (II of 1S99), 8.2 (5) {22)-Instmment, 
atUsUdand not payable to order or beai'er, whether 
bond or promissory-note-~Oral evidence as to interest 
whether admissible -Evidence Act (1 of jS72), s. 92* 
proviso 2. » • -* 

If an instrument whereby a person obliges him¬ 
self to’pay money to another is attested by a witness 
and the amount due thereunder is not payable to 
order or bearer, it is a bond as defined in s.' 2 (5) of 
the Stamp Act, and not a promissory note as defined 
in 9. 2 (22) of the Act. 

In the absence of any stipulation as to interest in a 
bond, oral evidence is admissible to prove a separate 
agreement about it under s. 92, proviso 2, of the 
Evidence Act; the evidence must, however, be verv 
satisfactory and strong in order to establish such a 
separate oral agreement when the bond is silent 
about it. 

Application for revision of decree of the 
Judge, Small Cause Court, Nagpur, dated 
the 23rd March 1925, in Small Cause Court 
Suit No. 2342 of 1925. 

Mr. S. K. Ghosh, for the Applicant. 

ORDER. —The first point in this case 
is whether the instrument (P. 1) is a bond 
or a promissory note as defined in s. 2, 
els (5) and (22) respectively, of the Indian 
Stamp Act. Undoubtedly, the instrument 
in question would have been a promissory 
note but for the fact that it was attested 
by a witness The note in question is not 
payable to order or bearer, and, in those 
circumstances, I think the lower Court was 
correct in treating it as a bond. 

The next question is whether, in spite 
of the silence of the bend as to interest 
there was any agreement to pay interest 
at Rs. 2 per cent, per mensem. 

1 60 far agree with the lower Coyrt that 
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oral evidence was permissible under s. 92, 
proviso Evidence Act, to prove a sepa¬ 
rate agreement as regards interest, but I 
am not satisfied with the evidence produced 
on this point in the present case. In a 
document like the present, where no men¬ 
tion of interest is made, very satisfactory 
and strong evidence is, in my opinion, 
essential in order to establish any such 
separate agreement as is alleged to have 
been arrived at orally in the present case. 
It IS significant that Naidut, the attesting 
witness, says that Rs. 50 prospective inter¬ 
est was already included in the bond and 
that no other agreement re interest was 
come to. Of the two witnesses who support 
the plaintiff, one is a fellow-Railway ser- 
vant and presumably in a position subordi- 
’ nate to the plaintiff, and I am not satisfied 
on the evidence of Jagannath (P. W. No. 3) 
as to the genuineness of the plaintiff’s 
claim in this connection. I, therefore, 

decline to allow interest in the present 
case. 

On a third point, however, I find it 
necessary to remand the case to the lower 
Appellate Court. I saw cause to admit in 
this Court a memorandum (A. 1) pro¬ 
fessing to come from the plaintiff-non¬ 
applicant to the defendant-applicant, dated 
11th August (year not stated) asking for 
payment of certain money. This letter, 
it is alleged on behalf of the applicant, 
shows that the debt in suit was re-payable 
by instalments. On the other hand, the 
plaintiff-non-applicant has filed an affidavit 
to the effect that this letter relates to a 
previous loan of Rs. 10 taken in the year 

1922; the non-applicant’s statement in this 

connection has been recorded by me and, 
on the other hand, the applicant has sworn 
before me that he never took any such 
loan of Rs. 40 in 1922 or in any other year. 
This is a matter which, in my opinion, 
should be elucidated by taking further 
pleadings and, if necessary, evidence in 
the lower Court and 1 remand the case to 
that Court for a finding on the following 
issue:— 

Did the applicant Rozario take a loan 
of Rs. 40 from the non-applicant Hariballabh 
Cnkarjee Trivedi in 1922 or in any other 
year and, if so, does the memorandum (N. 

P. 1 ) refer to the said loan of Rs. 40 or to 
the loan evidenced by P. 1? 

The lower Court will take what further 
pleadings and evidence may be nef^essary 
on this issuQ and wijl submit its finding 
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to this Court by 11th April, 1927. 'raere- 
after, 15 days will be allowed for liliug 
of objectioQS thereto and the ('ase will 
be fiaally heard oa 27tli April i'J27, Costs 
will abide the result. 

A. N. A. Ca.se remitted. 


LAHORE HIGH COURT. 

Fittsr Civil Appeal No. 2468 of 1926, 

January 24, 1927. 

Present: —Mr. Justice Addison. 

Firm SUNDAR SINGH-JIT SINGH—, 5 
Plaintiff—Appellant 
vcvsus 

Firm GULAB SIn'gH-KALYAN 
SINGH THRODGH KIRPA RAM— Defendant 

Respondent. 

Contract Act (IX of 1S73), s. 107 — Ri(jht of re-sale 
—Consignment through Railway—Property in goods, 
when passes to purchaser—Re-sale, right of, how to 
be exercised—Reasonable notice to purchaser. 

It is settled law that goods cannot ]>« re-sold at the 
risk of the purchaser under s. 107 of the Contract Act 
until the property in them has passed to liim. [p. 
707, col. 1.] 

Gulab Rai-Sagar Mai V. Xirbhe Ram-Xugar Mai (2), 
followed. 

Where goods are sent through Railway and the Rail¬ 
way receipt is addressed to the consignor himself, 
to be delivered to the purt'haser only on the receipt 
of the price for the goods, tlie property in the goods 
does not pass to the purchaser till the price is paid. 

[ibid] 

Ram Prasad Babu v. Paul Brother's d), followed 
A vendor who elects to exercise llie right of re-sale 
given to him by s. 107, Contract Act. is bound to 
wait for a reasonable time after giving notice to tiie 
vendee of his intention to re-sell before actually re¬ 
selling. [ibid.] 

Prag Narainy.Mul Chand((i) Finn Abdul llakim~ 
MuhammadSadik v. JohoJautzen (4), followed. 

First appeal from a decree of the Sub- 
Judse, Fourth Class, Amritsar, dated the 
6 th February, 1926. 

3 l 8 Mr. J. G. Sethi, for the Appellant. 

Mr. Fakir Chand, for the Respondent. 
JUDGMENT.— The firm Gulab Singh- 
Kalyan Singh (hereafter to be styled firm 
A) agreed to supply sugar to the firm 
Sundar Singh-Jit Singh (hereafter to be 
styled firm B) and an indent was written 
by the former firm on the l2th March, 1924, 
in the following terms 
“Firm A has received Rs. 550 as earnest 
money on account of 55 bags of No. 1 
Partalpore sugar which firm A has agreed 
to sell to firm B at Rs. 20-8-0 per maund 
mill delivery, Firm A has agreed to make 
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delivery iii the month of March. It will 
hand over the [Railway receipt when it 
receives it on payinput of the balance 
money by firm /?. Firm B will be liable, 
for interest if it fails to accept the Rail¬ 
way receipt within one day. Firm A will 
allow interest on the earnest money of 
Rs. 550 from the date of the indent.” 

On the 24th June, 1024, firm A sued 
firm R in the Small Cause Court, Amrit¬ 
sar, for Rs. 92-1-6 on the allegation that 
firm B had refused to take the goods and 
pay the money though notice was given 
to it on the 22nd April, and on the 30th 
April, the last notice also stating that the 
goods would be re-sold at the risk of firm 
B if it did not complete the contract. 
Accordingly on the 3rd May the goods were 
re-sold, the loss amounting to Rs. 92-l-() 
after setting off the earnest money of 
Es. 550. 

On the 1st July, 1924, firm B sued firm 
A in the Court of the Sub-Judge, Fourth 
Class, Amritsar, for refund of the earnest 
money of Rs. 550 together with Rs. 20 in¬ 
cidental expenses, on the ground that firm 
A committed a breach of the contract. 
According to this plaint the agreement was 
that R.ailway receipt would be given to 
firm A by firm B when firm B paid the 
baDnc.e to firm A and that after tlm 
Railway receipt was offered then firm A 
could charge interest provided the money 
was not paid. Firm ^l, however, never 
informed firm B of the arrival of the goods 
or asked for the balance and refused to 
complete the contract when firm B gave 
notice to it on the 16th June, 1924. 

Both suits were sent to the Sub-Judge 
Fourth Class, for trial. The plaint in the 
one suit was taken as the pleadings in the 
other suit. The Sub-Judge. Fourth Class 
has decreed the suit of firm .4 for Rs. 92-1-6 
with costs and dismissed the suit of firm 
B with costs. Against the decree award¬ 
ing firm A Rs. 921-6 firm B presented a 
revision petition in this Court and it was 
admitted to a hearing. Later the appeal 
by firm B in the Court of the District 
Judge against the dismissal of their suit 
for Rs. 570 was transferred to this Court, 
to be heard with the revision petition. This 
judgment will dispose of both the appeal 
and .he revision. 

It has been proved that it w’as not till 
the 28th March, 1924, that firm B informed 
firm A where they wanted the sugar to 
be sent to.. Firm A had contracted in Janu- 
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ary with Begg Sutherland & Co. to get this 
particular sugar from them. Immediately 
after the 28th .March whem firm B told 
fi.rm that it wanted the sugar sent to 
Amritsar steps were taken to have it con¬ 
signed there and notice came from Begg 
Sutherland & Co. on the 22nd April, 1924, 
that the Railway receipt was available. 
Though, therefore, the terms of the indent 
were for March delivery it must be held 
that the goods arrived in time, as they 
were sent immediately after firm B told 
firm A on the 28th March that the goods 
should be consigned to Amritsar. 

There is soma evidence to the effect that 
firm B was told on or about the 22nd 
April that the Railway receipt had reached 
the Office of Begg Sutherland & Co. in 
Lahore, The broker P. W. No. 1 has said 
that firm B promised to get the Railway 
receipt from Lahore. It was argued, how¬ 
ever, that firm B could not have so pro¬ 
mised as the indent is clearly to the effect 
that firm A agreed to hand over the Rail¬ 
way receipt to firm B on payment to firm A 
of the balance money. There is, no doubt, 
that that was the contract and unless very 
good evidence was given that the parties 
later agreed to modify it, it must be held 
that it was the duty of the firm A to 
offer the Railway receipt to firm B in 
Amritsar on payment of the balance 
money. The evidence is not good enough 
to establish this. Admittedly the Railway 
receipt was never offered to firm B at 
Amritsar. It would, therefore, follow that 
firm A committed the breach of the con¬ 
tract. 

One witness, P. W. No. 10 has stated that 
when he purchased goods from Begg 
Sutherland & Co. he paid money to them 
at Lahore. This does not establish any 
custom. Besides, it is not clear from the 
statement of this witness whether he dealt 
direct with Begg Sutherland & Co. or 
through someone else. His evidence, there¬ 
fore, proves nothing. 

P. W. No. I'd is the agent at Amritsar 
of Begg Sutherland & Co. He is closely 
connected with firm A which contracted 
to supply firm B with the sugar in ques¬ 
tion. According to him the usual practice 
was that the money for goods was paid to 
the Company at Lahore. His statement is 
not sufficient to establish anj custom. 
Besides, though that might be the custom 
when the agent contracted to supply per¬ 
sons direct, it does not follow that it was 
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the custom when any other person than 
the agent contracted to supply the goods. 
Oa the evidence, therefore, no such custom 
as was alleged, namely, that firm Bshould 
have gone to Lahore to Begg Sutherland 
A Co. aud obtained the Railway receipt 
there has been established and further the 
contract itself is quite clear that it was 
the duty of firm A to get the Railway re¬ 
ceipt and offer it to firm B on payment 
of the balance. As this was not done by 

firm A it must be held to have committed 
the breach. 

Firm B had to pay in all Rs. 2.818-12 
from which had to be deducted Rs. 550 
the earnest money. It had thus to pay 
Rs. 2,268*12 when the Railway receipt was 
offered to it by firm A. Now firm A had 
only to pay Begg Sutherland & Co. 
Rs. 2,612*8 of which it had already paid 
Rs. 660 as earnest money. Firm A could, 
therefore, get the receipt from Begg 
Sutherland & Co. at Lahore on payment 
of Rs. 1,952-8-0 whereas firm B had still 
to pay firm A Rs. 2,268-12. It is impossi¬ 
ble to believe in these circumstances that 
it was meant that firm B should go to 
Lahore and obtain the Railway receipt 
on paying the balance due to Begg Suther¬ 
land A Co. Counsel for firm A has been 
unable to show me in what manner such 

an arrangement could have been carried 
out. 

On the finding above that the breach was 

A in not obtaining the 
receipt according to the indent and offer¬ 
ing it to firm B both the revision petition 
and the appeal must be accepted. There 
are, however, certain other matters in 
connection with these cases which must be 
mentioned. It has been proved that firm 
B was given notice on the 30th April that, 
if it did not take the goods and pay the 
money, firm A would re-sell them at their 
risk. Firm A then proceeded to Lahore 
on the 2nd May and got from Begg Suther¬ 
land & Co., the Railway receipt probably 
on the morning of the 3rd May. Its re¬ 
presentative returned to Amritsar on the 
3rd May and that very day that is the day 
when the Railway receipt was obtained by 
it, firm A sold the goods. The suit as 
brought was under s. 107 of the Contract 
Act for the loss incurred by the re-sale. 

In Ram Prasad Babu v. Paul Brothers 
(1) it was held that where goods were 


(1) 90 Ind. Gas. 381; A. I. R. 1926 Oudh 46. 
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sent through Railway, 
receipt being addressed to self to be de¬ 
livered through a Bank to the purchaser 
only on the receipt of tlie pi ice for 
the goods, the property in the goods did 
not pass to the purchaser till the price 
was paid. In the present case the Railway 
receipt was addressed by the consignor to 
himself. Until, therefore, the price was 
paid by firm B the property in the goods 
did not pass to it. A similar view was 
taken in Gulab Rai-Sagar Mai v. XirbheRam 
Xager Mai (2J. It is settled law that goods 
cannot be re-sold at the risk of the pur¬ 
chaser under s. 107 of the Contract Act 
until the property in them has passed to 
him. It, therefore, follows that even there 
had been a breach the suit should only 
have been for damages to be measured 
by the dilTerence of the rate between the 
contract price and the rate on the dale of 
the breach and the present suit was in¬ 
competent. There is evidence about the 
rates of Java and other kinds of sugar 
but none of Partalpore sugar. For this 
reason also the suit by firm A should have 
failed. 

Again it was held in Frag Xarain v. 
MtdChand (3) which has been followed in 
Firm Abdul Hakivi-Muhammad Sadik v. 
Joho Jautzen (4) that if a vendor on a 
breach of contract by non-payment of the 
purchase-money elects to exercise the 
right of re sale given to him by s. i07 
of the Indian Contract Act, not only is 
the vendor bound to wait for a reason¬ 
able time after giving notice to the vendee 
of his intention to re-sell before actually 
re*selling but he is also bound to exercise 
his right of re-.^ale within a reasonable 
time after the date of the breach. In 
the present case notice of re sale was given 
on the 30th April before the Railway re¬ 
ceipt was with firm A and on the 3rd May, 
that is, the very day, firm A obtained the 
Railway receipt the goods were re-sold. 
There could thus have been no proper 
Btfcps to advertise the goods and to see that 
the* best possible price was obtained. In 
these circumstances firm A, even if the 
breach had been committed by firm 
would only have been able to claim damages 
on the difference of rales and not on the 
loss on re-sale. 

(2; 79 Ind. Cas. 194; A. I. R. 1021 Loli. 239; 4 Lah. 
423, 

(3) 19 C. 535; A. W. N. (1807; 150; 9 Ind. Dec. s.) 
346. 

(4) 72 Ind. Cas. 772; A. I. R. 1924 Lah. 310, 


I accordingly accept the revision and 
dismiss the suit of Oulab Singh-Kalyan 
Singh with costs throughout. I also accept 
the appeal and grant the firm Sundar Singh- 
Jit Singh a decree for Rs. 550 with costs 
throughout. 

K. L. Revision accepted. 

.V N. A. 


CALCUTTA HIGH COURT. 

rApPEAL FROAl OklGlNAI, ClVIL JURISDICTION 

No. 81 OF Ul2t). 

July 2, ly2(). 

Pre-veri /.'—-Sii Lancelot Sanderson. Kt., 

Chief Justice, and Mr. Justice Panton. 

PRAN KUMAR PAL C'lIAUDHURY— 

Appellant 

versus 

DARPAHARI PAL CHAUDHURY— 

Respondent. 

J.etters Patent (Cal.), 1803, cl. 13—Probate proceed¬ 
ings, uhether 'sult'—Transfer—dvrisdiction of lUgk 
Court-Order of Single Judge — Aj>peal. 

Prucecdinp:9 for the gnuit of Probate which are 
contested come within the meaning of tlie word 'suit' 
in cl 13 of tlie Letters Patent of the Calcutta Hich 
Court, [p. 799, col. l.J 

The Hiffh Court has, therefore, jurisdiction to order 
the transfer of such proceedings from a subordinate 
Court to itself [p. SCO, col. l.J 

In the goods of Colonel John Shelton (2), followed. 

An order passed by a Judge of the High Court 
sitting on the Original Side, for transfer of Probate 
proceedings from a District Court to the High 
Court under cl. 13 of the Letters Patent, is not appeal¬ 
able. [p. 798, col. 1] 

Khatizan \\ Sonairam Daulatram (1), followed. 

Appeal from the judgment of Mr. Justice 
Gregory, dated the 23rd March, 1926. 

Mr. iV. X. Sircar (with him Mr. B. K, 
Ghose), for the Appellant. 

The Advocate-General (with him Mr. S. R, 
Das) for the Respondent. 

JUDGMENT. 

Sanderson, C. J.—This is an appeal 
by Pran Kumar Pal Chaudhury against 
the judgment of my learned brother Mr. 
Justice Gregory, delivered on the 23rd of 
March, 1926. 

It appears that certain Probate proceed¬ 
ings were pending in the Court of the learn¬ 
ed District Judge of Barisal in which the 
appellant was the plaintiff and the re¬ 
spondent was the defendant. 

A Rule had been granted by a learned 
Judge, sitting on the OriginaTSide of ihis 
Court, calling upon the appellant to show 
cause why the Probate Suit No. 2 of 1925 
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pending in the Court of the District Judge 
of Barisal should not be removed from the 
said Court at Barisal to this Court for trial 
of the same by the Right Court. 

That Rule was heard by Mr. Justice 
Gregory and, on the merits, he came to the 
conclusion that, for the purpose of justice 
and on considerations of convenience, it 
was proper that the Probate case pending 
at Barisal should be removed and tried 
and determined in the High Court. He, 
therefore, made the Rule absolute and, in 
the exercise of the power conferred by cl, 

13 of the Letters Patent, he directed that 
Probate Case No. 2 of 1925 then pending 
in the Court of the District Judge of Ban- 
sal should be removed from that Court 
and should be tried and determined in the 
High Court. 

The facts which it is necessary for me to 
mention are as follows:— 

The testator died at Faridpur in iMarch 
1925, and it was alleged that he made a 
Will, dated the 9th of August, 1907. On 
the 26th of August, 1925, the appellant, who 
had been appointed executor under the 
Will, applied for Probate in the Barisal 
Court. On the 9th of September, 1925, the 
widow of the testator filed a caveat object¬ 
ing to the granting of Probate. The re¬ 
spondent, who is the minor son of the tes¬ 
tator, filed a written statement on the 28th 
of October, 1925, and the ground of his 
objection to the Will was that the Will 
was a forgery, and it was alleged that the 
deceased man had been of unsound mind 
since the year lb03. The proceedings in 
the Barisal Court were headed “Probate 
Suit No., 2 of 1925.“ 

The grounds upon which the learned 
Judge decided this appli ation have not 
been investigated in this Court, because 
the learned Advocate, who appeared for the 
appellant, stated that, if the learned Judge 
had jurisdiction under cl. 13 of the Letters 
Patent to direct that the case should be 
tried in the High Court on the ground that 
the proceedings were a “suit" within the 
meaning of cl. 13of the Letters Patent, he 
was bound by the decision of the late Mr. 
Justice Mookerjee and another learned 
Judge of this Court in the case of Khaiizan 
V, Sonairam Daulairam (1) that there was 
no appeal in such a case. 

jLe point on which the learned Advocate 
aclUd was not taken before the learned 
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Judge on the Original Side. Shortly stated, 
it was as follows:— 

The argument -was that the learned 
Judge had no jurisdiction, because the 
proceedings in the Bari&al Court were not 
a “suit” within the meaning of cl. 13 of the 
Letters Patent. 

Clause 13 is as follows:—“And we do fur¬ 
ther ordain that the said High Court of Judi¬ 
cature at Fort William in Bengal, shall have, 
power to remove, and try and determine, 
as a Court of extraodinary original jurisdic¬ 
tion, any suit being or falling within the 
j urisdiction of any Court, whether within 
or without the Bengal Division of the 
Presidency of Fort William, subject to its 
superintendence, when the said High Court 
shall think proper to do so, either on the 
agreement of the parties to that effect or for 
purposes of justice, the reasons for so doing 
being recorded on the proceedings of the 
said High Court.” 

The argument presented on behalf of the 
appellant was that the Letters Patent con¬ 
templated an application for a grant of 
Probate and the proceedings in connection 
therewith as something different from a 
civil suit such as was contemplated by cl. 
13, and the main ground for the argument 
was that cl. 34 of the Letters Patent con¬ 
ferred a jurisdiction on the High Court “in 
relation to the granting of Probates of last 
Wills and testaments, and Letters of Ad¬ 
ministration of the goods, chattels, credits, 
and all other effects whatsoever of persons 
dying intestate, whether within or without 
the said Bengal Division.” 

It was argued that cl. 34 was headed 
“Testamentaryand Intestate Jurisdiction** 
and that it was the intention of the Letters 
Patent that the proceedings in connection 
with the grant of Probate or Letters of 
Administration should be treated as being 
different from a “suit” which is referred to 
in cl. 13, which clause was contained in 
that part of the Letters Patent which re¬ 
lated 10 “Civil Jurisdiction of the High 
Court.” 

In my opinion, the object of cl. 34 was 
to confer jurisdiction upon theHigh Court 
with regard to the matters which aie men¬ 
tioned in that clause, and the fact that 
Probate and administration proceedings 
were dealt with in a separate clause of the 
Letters Patent is not suflScient to show that 
the proceedings in connection therewith 
could not be a euit within the meaning of 

cl. 13. 


' (1; Inf Cm. »«3j 47 C. IlOf 
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In the first place, I propose to consider 
^Yhat is the nature of the proceedings in 
connection with an application for a grant 
of Probate. There is a no doubt that in 
such proceedings the question of title to 
property does not arise. The ([uestion is 
whether one or other of the parties to the 
proceedings is entitled to represent the 
estate. But, when the proceedings are con¬ 
tested, as in this case, the Court has to try 
an issue which arises between the parties 
and which involves the question whether, 
the plaintiff is entitled to have a grant of 
Probate or whether the person, who has 
entered a caveat and who has become a 
defendant, has substantiated and proved 
the defence which he basset up. 

1 refer to a passage in Sir John Wcod- 
roffe’s book on the Code of Civil Procedure, 
second Edition, at page 44, which is as 
follows:—“Contentious proceedings for the 
grant of Probate were held to be a suit, as 
an order granting Probate, though spoken 
of in the Probate Act as an order, is for the 
purposes of the Code a decree, because, so 
far as the Court granting the Probate is 
concerned, it decides not only a right to 
have the Probate granted, but also the de¬ 
fence set up against the grant.” 

The learned Chief Justice in the case of 
In the goods of Colonel John Shelton (2J, 
described Probate proceedings as fol¬ 
lows:—“A contest for Probate is a suit to 
try the question of testacy or intestacy, and 
that administration is a matter of civil 
right.” 

In my opinion, these passages correctly 
describe the nature of the proceedings for 
the grant of Probate which are contested: 
and in the ordinary acceptation of the word, 
there is no doubt that proceedings for the 
grant of Probate, w'hich are contested, 
would come within the meaning of the 
word “suit”: 

The Letters Patent of 1865 of this Court 
were, dated the 2Sth December, 1865. In 
March, 1865, an Act which is called the 
• Indian Succession Act (X of 1865) had been 
passed. Under that Act, jurisdiction was 
given to District Judges to grant and re¬ 
voke Probates and Letters of Administration 
in ail cases within their Districts. That 
jurisdiction was given by s. 235 of the Suc¬ 
cession Act of 1865. 

Section 236 of that Act provided:‘ The 
Distict Judge shall have the like powers 

( 2 ) Montriou 6 liep. 167 at page 173; 1 Ind, Pec. (o. s.) 

^ 9 , 
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and authority in relation to the granting of 
Probate and Letters of Administration, and 
all matters connected therewith, as are by 
law vested in him in relation to any civil 
suit or proceeding pending in his Court.” 

Section 238 provided' ‘‘The proceedings 
of the Court of the District Judge in rela¬ 
tion to the granting of Probate and Letters 
of Administration shall, e.xcept as herein¬ 
after otherwise, provided, be regulated, eo 
far as the circumstances of the case will 
admit by the Code of Civil Procedure;” 
and 8. 261 provided; “In any case be¬ 
fore the District Judge in which there is 
contention, the proceedings shall take, as 
nearly as may be, the foim of a regular suit, 
according to the provisions of the Code of 
Civil Procedure, in which the petitioner for 
Probate or Letters of Administration, as the 
case may be, shall be the plaintiff, and the 
person who may have appeared as afore¬ 
said to oppose the grant shall be the 
defendant.” 

Those provisions were in force at the time 
when the Letters Patent of this Court were 
issued, and those who were responsible for 
the Letters Patent must have known of the 
provisions of the Succession Act of 1865. 

It appears from those provisions that pro¬ 
ceedings in connection with an application 
for the grant of Probate did not acquire 
the character of a “suit” until acavbat had 
been entered: or, to put it in another way, 
when a caveat had been entered and a 
written statement had been filed, in my 
judgment, the Probate proceedings reached 
the stage of contentious suit: and the words 
which I quoted from the judgment of the 
learned Chief Justice in In the goods of 
Colnel John Sheltan (2) are peculiarly 
applicable. The proceedings have then 
become “a suit to try the question of 
testacy or intestacy and that administration 
is a matter of civil right ” 

The sections of the Indian Succession Act, 
to which I have referred, have been re¬ 
produced in the Probate and Administration 
Act of 1881. I do not propose to read the 
sections. The material ones are ss 51 53 
55 and 83. ’ ’ 

The learned Advocates, who argued this 
case on behalf of the appellant, have not 
convinced me that Probate proceedings, 
which are contested and which have taken 
the form of a suit by reason of the statutory 
provisions to which 1 have leferred, do not 
come within the meaning of the vor4 

“suit " inch 13 of the Letters Patent. 
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la my judgment, when my learned bro¬ 
ther Mr. Justice Gregory was called upon 
to adjudicate in respect of the Rule, which 
had been granted, and had to consider 
whether the Rule should be made absolute, 
the proceedings in the Barisal Court had 
become a “suit" within the meaning of 
cl. 13 of the Letters Patent and he had 
jurisdiction to make the transfer. 

There is nothing more for me to say 
except that in an unreported case which 
was headed, In the goods of Nirpendra 
Chandra Basak, this point was speci¬ 
fically raised before my learned brother 
Mr. Justice C. C. Ghose and the judg¬ 
ment was delivered on the 1st of June 
1925. The learned Judge decided that he 
had jurisdiction to transfer the proceedings, 
which were contested testamentary pro¬ 
ceedings in a subordinate Court, to the 
High Court. The matter came on appeal 
to this Court and was heard by my learned 
brother Mr. Justice Buckland and me. It 
was dismissed on the ground that the 
appeal did not lie, the Court relying upon 
the decision in Khatizan v. Sonairam (1). 
It is only material to notice that the point, 
which had been taken before the learned 
Judge (Mr. Justice C. C. Ghose) on the 
Original Side was not raised at the hear¬ 
ing of the appeal in this Court. 

For these reasons, in ray judgment, this 
appeal should be dismissed with costs. 

Panton, J.— I agree, 
j.;, A, Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Rbvi.sion PfiTixiON No. 68 of 1927. 
(Formerly Civil Appeal No. 1558 

OF 1926). 

January 19, 1927. 

Present.’—Mr. Justice Addison. 
RADHA KISHAN— Deckbe-Holder 

—Petitioner 
versus 

HARl SINGH— Judgment-debtor and 

OTHERS—AdCTION-PoRCHASEaS— 


Respondents. 

Civil Pi'ocedure Code (Act V of 190S), s. h, 0 . 
XXI rr. 85y 86, 02—Executing Court, jurisdiction of, 
to set aside sale after confii'mation—Order setting aside 
confirmation of sale, whether appealable—Time for 
jiayment of balance of purchase-money—Courts power 
to extend time with consent of parties. 

Xhe Kxecutiug Court has no jurisdiction to set 


aside a sale after it has been confirmed, [p. 801, col. 

j 

An order setting aside the confirmation of a sale 
on the ground that tlie balance of the auction-money 
was not paid within 15 days, and remitting to the 
tribunal constituted under the Sikh Gurdwaras Act 
an issue as to whetlier the property under attach¬ 
ment belongs to a particular Gurdwara, is not an 
order under s. 47, Civil Procedure Code, and is, there¬ 
fore. not open to appeal, [ibid.] 

The time prescribed by O. XXl, r. 85, Civil Pro¬ 
cedure Code, for payment of the balance of the pur¬ 
chase-money can be extended with the consent of all 
the parties concerned, [ibid.} 

\ arankkolillath iSubranianyam Nambudri v. 
Vykunda Kammathi (1), followed. 

Petition for revision of an order of the 
Sub-Judge, First Class, Lahore, dated the 
I'5th May, iy2i). 

Mr. Des Raj Saivhncij, for the Petitioner. 

Messrs. Tirath Ram and M. L. Puri, for 
the Respondents. 

JUDGMENT.— On the 15th July, 1925, 
a decree-holder had a one-half share of five 
shops, alleged to belong to his judgment- 
debtor, auctioned for Rs. 11,100. One- 
quarter of the sale-money, namely, Rs. 2,775 
was deposited by the auction-purchaser. 
In the meanwhile, Indar Singh and Waryam 
Singh sued for a declaration that the 
property was waqf. This suit was dis¬ 
missed. It would also seem that Jaswant 
Singh son of the judgment-debtor, institut¬ 
ed a suit about this property which was 
dismissed. Pending these suits, it was 
agreed that the balance of the purchase- 
money should not be paid in by the auc¬ 
tion-purchaser. After the suits were de¬ 
cided the matter again came before the 
Executing Court on the 5th March, 1926. 
On that date the objection of the judg. 
meat-debtor under 0. XXI, r. 99, Code of 
Civil Procedure, was dismissed. The auc¬ 
tion-purchaser had, however, died and 
his sons asked for a little further time to 
pay in the balance of the purchase-money 
as they were finding difficulty in realising 
the assets of their father, lying in a Bank 
and other places. The sons of the auction- 
purchaser stated that they would pay in 
the money within the time granted. Ac¬ 
cordingly, time was given and the sale was 
confirmed under O. XXI, r. 92 of the Civil 
Procedure Code. Against the decision no 
appeal was ever instituted. 

In the meantime, in the interval between 
the confirmation of the sale and the time 
given to the sons of the auction-purchaser 
to pay in the balance of the purchase- 
money, the Shromani Gurdwara Praban- 
dhak Committee presented an application 
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to the Court stating that the sale had 
been confirmed hut in spite of this the 
confirmation should be set aside as the 
auction-purchaser had not deposited the 
remaining sale-money within 15 days. 
The Committee further asked that pro¬ 
ceedings should be taken under s-. 21 and 
32 of the Sikh Gurdwarns Act as they 
claimed that the property bf^longed to the 
Gurdwara Shahid Ganj, Bhai Taru Singh, 
which had been declared to be a vSikh 
Gurdwara under the Act. On tlie 25^h 
May, 1926. the Executing Court, in spite 
of the fact that the sale had been 
confirmed, set aside the confirmation of 
the sale on the ground that the balance of 
the auction-money had not been paid 
within 15 days and remitted to the tribu¬ 
nal constituted under the Sikh Gurdwaras 
Act an issue as to whether the property 
under attachment belonged to the (rur- 
dwara Shahid Gunj, Bhai Taru Singh. 
The application of the Committee purport¬ 
ed to be under 6S. 3L and 32 of the Sikh 
Gurdwaras Act. 

Against this decision the decree-holder 
has presented this appeal. It was con¬ 
tended that no appeal lay as it could not 
be said to be a matter arising under s. 47 
of the Civil Procf^dure Code and as appeal 
was not provided by 0. XLllI, r. 1 (i). 
This contention is correct but in the 
special circumstances of this case I allowed 
the appeal to be argued as a revision. 

it is quite clear that the Executing 
Court had no jurisdiction to set aside a 
sale, which had once been confirmed An 
appeal lay from its order confirming the 
sale and it had no further jurisdiction 
after the confirmation of the sale. Ob¬ 
viously the Shromani Gurdwara Pra- 
bandhak Committee could not be allowed 
at that stage to present an application 
under 0. XXI. r 58, of the Civil Procedure 
Code. Time can be extended for payment 

of the balance of the purchase money with 

the consent of all the parties concerned. 
This consent was given in the present case. 
This has been laid down in Vorankko- 
tillath Subramamjam Nambudri v Vylcunda 
Kammatfii (1). There was thus no illegal, 
ity in the circumstances described above m 
extending the time for the payment of the 
purchase money. . ^ j 

Counsel for the auction-purchaser stated 
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before me that the representative of tlu* 
auction-purchaser ha'l no objection payiiig 
the balance of the purchase money, pro¬ 
vided that the decree-ltolder stiouhl not 
take the money out of Court until he had 
given security to the satisfaction cf the 
Court to refund ti e m mev in case an\- suit 

V * 

or proceeHing iiLder the Sikh Gurdwaras 
Act at the instance t.'f the Shromani Gm- 
dwaia Prabandhak Committee was snreess- 
ful. This was accepted by the dec.rci*- 
holder. Counsel for the f’ommittee asked 
that the position of the C’omniittee shcuild 
be safeguarded and stated that if this was 
done, he had no objection to the iwision 
being accented. In my opinion the h'xecul- 
ing Court had no jurisdiction to entertain 
the application of the Committee after 
having confirmed the sale. No appeal 
having been preferred atrainst tiiat order, 
the application of the Committee should 
have been dismissed in limine on that 
ground. Of course the Committee has still 
power to institute a suit or to take pro¬ 
ceedings under the Sikh Gurdwaras Act if 
it ao desires. 

I accordingly accept this revision and 
set aside the order of the Executing Court, 
dated the 2-)th May 1926, in its entirety. 
The representatives of the auction-purchaser 
will now pay into Court the balance of the 
purchase-money and, if this is not done, 
the Court has full power to see that it is 
collected. The decree-holder will, however, 
not be allowed to take the auction-money 
out of Court until he has given security to 
the satisfaction of the Executing Court to 
refund the money if in any suit or proceed¬ 
ing under Sikh Gurdwaras Act the propei ty 
is declared to belong to the Gurdwara 
Shahid Ganj Bhai Taru Singh. The Shro¬ 
mani Gurdwara Prabandhak Committee 
can, if it so desires, institute a suit in con¬ 
nection with the property auctioned or take 
such proceedings before the Sikh Gurdwara 
tribunal as are competent. The last named 
Committee will pay the costs of the peti¬ 
tioner in this Court. 

The records now go back to the execut¬ 
ing Ct)urt to continue the execution in ac¬ 
cordance with law, 

R. L. Revision accepted. 


(U 69 Ind. CaB. 1001; 16 L. W. 310; 43 M, L. J. ilh 
(IO^Vm. \V. N. 707; 31 M. h. T. 363; A. I, B. 1022 

^ad. 48. 



802 


Ai NABI V, 

OUDH CHIEF COURT. 

Second Civil Appeal Xo. 215 of 1926. 

February 21, 1927. 

Prei^ent:— Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan 
Saiyed AL NaBI and others—Defendants 

—Appellants 

versvs 

M itsammot HABIBUXNISA and others— 

Plaintiffs—Re!-pon dents. 

Civil Procedure Code (Act V of ISOS), 0. XXII, r. 

Death of defendant-respondent—Applicoticn to 
hrinc] lecjal representatives on record made within time 
—Mistake as to names—Failure to implead some of 
the heirs — Procedure — Abatement. 

There is nothing in the rules of procedure to 
compel a party to give exact information as to the 
names, addresses and other particulars of the persons 
supposed to be the legal representatives of a de¬ 
ceased party within any prescribed limit of lime. 
All that the law requires is that he should makea 
bona tide reasonable application within the time allow¬ 
ed by law. [p. 803, col. 1.] 

Second appeal against ihe decree of the 
Subordinate Judge, Rae Bareli, dated the 
31st March, 1926, modifying that of the 
Mnnsif, Dalmau, dated the 28th April, 
1924. 

Mr. H. Husain, for the Appellants. 

Mr. Zahur Ahmad, for the Respondents, 

JUDGMENT.— This is the defendants’ 
appeal from the decree of the Subordinate 
Judge of Rae Bareli, dated 31st of March, 
1926, modifying the decree of the Munsif 
of Dalmau, dated the 28th of April, 1924. 

The plaintiffs-respondents laid claim in 
the suit, out of which this appeal arises, 
for redemption of a mortgage, dated the 
11th of November, 1892. Their case was 
that the profits of the mortgaged property 
in the possession of the mortgagees, that 
is the defendants, were far in excess of 
the interest due to the mortgagees under 
the terms of the mortgage and that on 
an account being lakea in r^'spect of the 
profits of the mortgaged property it would 
be found that the mortgagees had realised 
more than what was due to them. They, 
therefore, asked for a decree for redemption 
without any paymeni in Javour of the 
moitgagees. They also agreed to pay in 
the alternative any sum of money which 
the Court might deem fit to oraer to be 
paid. 

The Court of first instance on the inter¬ 
pretation of the deed of mortgage came to 
the conclusion that the mortgagees were 
under i.o liability to account and a decree 
for redemption in favour of the plaintiffs 
Mae made conditional on payment of a 
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sum cf Rs. 3,915-5 1 within the period 
prescribed by the decree of that Court 
and in the event of default foreclosure 
was to follow. The plaintiffs appealed from 
the deciee and the learned buhordinate 
J udge, who heard the appeal, came to the 
conclusion that the deed of mortgage pro¬ 
vided for accounting between the parties 
on the redemption of the mortgage. Con¬ 
sequently, he remitted an issue to the Court 
of first instance for the purpose of taking 
accounts and arriving at a finding in respect 
of the claim of the plaintiffs and cf the 
defendants on the basis of those accounts. 
The Court of first instance accordingly went 
into the accounts of the profits of the 
mortgaged property. According to the 
finding of that Court the plaintiffs were 
credited with certain items of money as 
against the defendants and the defendants 
were credited with other items of money 
as against the plaintiffs. The learned Sub¬ 
ordinate Judge on the return of the finding 
confiimeci the finding of the Court of first 
instance on many items of accounts but 
differed on certain other items. The defend¬ 
ants have filed the appeal now being 
decided and the plaintiffs have filed croes- 
objections, which were also heard at the 
hearing of the appeal. 

There is one preliminary matter which 
must be disposed of first. During the 
pendency of the appeal in the lower 
Appellate Court one of the respondents, 
Aulad Ali, in the ranks cf the defendants 
died. Within the time prescribed by Jaw 
an application was made on the 13th of 
September, 1924, to bring the legal repre¬ 
sentatives of the deceased respondent on 
the record of the apoeal. Two such repre¬ 
sentatives were mentioned in the appli¬ 
cation: One a son and the other a daughter 
of the deceased respondent. The other 
respondents to the appeal filed a written 
objection, faying that the name of the son 
of the deceased Aulad Ali was not Ali 
Jafar as mentioned in the application of 
the 13th of September, 1921, but that his 
name was Aftab Husain and that the name 
of the daughter of the same respondent 
was not Buta as mentioned in the same 
application but Bani Fatima. This peti¬ 
tion of objections further disclosed the fact 
that the deceased respondent, Aulad Ali, 
had left besides the two persons mentioned 
above, another daughter, MusamTnat Kau- 
eeri Begam as one of his legal icpresenta- 

tivos. By an application dated the 24th 
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of November, 1924, the mistakes ia the 
names were corrected and the second 
danghrer was also sought to be impleaded. 
The Court made the corrections and brought 
on the record of the appeal all the three 
legal representatives of the deceased re¬ 
spondent, Aulad Ali. 


JOWALA STNGfl. fOl 

imposes on him is discharged. We accord¬ 
ingly overrule the contention. 

[.Vote. Tlie n-st of thn judi;ment doals with tho 
merits and is not material fur the purposes of this 
report.— Ed.\ 

o. H. Appeal dismissed. 


In the appeal now before us it was argued, 
as it was argued in the lower Appellate 
Court, that the proceeding taken by the 
Court below in bringing the legal repre¬ 
sentatives of the deceased respondent, 
Aulad Ali, on the record of the appeal was 
not justified by the rules of procedure and 
that consequently the appeal in that Court 
must be held to have abated at least in 
respect of the share of the second daughter 
in the estate of her deceased father, Aulad 
Ali. 

We are of opinion that there is no sub¬ 
stance in the contention raised beforq us. 
The rule of procedure applicable to the 
case is one which is provided by r. 4 of 
0. XXII of th« Code of Civil Procedure. 

The rule is to the following effect:— 

“Where within the time limited by law 
no application is made under sub-r. (1) the 
suit shall abate as against the deceased 
defendant " Within the term ‘defendant’ 
we must read the word ‘respondent’ as well 
if a respondent in an appeal dies. No.v it 
is agreed that within the time limited by 
law an application was made undei sub- 
r. (1). The suit shall, therefore, not abate. 
The argument leads to somewhat absurd 
results. It may frequently happen that an 
opposite party who is to make an appli¬ 
cation, is wholly a stranger to the family 
of the deceased party and has no knowledge 
as to who are precisely the legal repre¬ 
sentatives of the deceased party. He would 
naturally in the circumstances make inquir¬ 
ies. This will take time. ^ After having 
made an application intimating that death 
has taken place in the rank of the opposite 
party, he would be quite within his rights 
to give exact information as to the names, 
addresses and other particulars of the per¬ 
sons supposed to be the legal representatives 
of the deceased party within a reasonable 
period of time. There is nothing in the 
rules of the procedure to compel a party 
to take such steps within any prescribed 
limit of time. All that he is required to 
do is to make a bona yide reasonable appli¬ 
cation within the time allowed by law. 

iiaving done that, the obligatioa which law 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1320 of 1926. 

January 11, 1927. 

Present: —^Ir. Justice Dalip Singh. 

UDHAM SINGH and another— 
Plaintiffs—Appellants 

VC 

JOWALA SINGH and others— 
Defendants—Respondents. 

Custom (Punjab) — Alienation—Necessity — .Mortyayc. 
by dauyhtcr-in-law in lieu of father-in-law's debt, 
validity of. 

A mortgage by a daugliter-in-Iaw for lier father- 
in-law's debt is one for necessity and biiuliiig on 
the reversioners, [p 801, col. 2; p 805, col 1.1 

Chanio v. Biila •!), Bhambul Devi v. .Varain Singh 
(2) and Santa Singh v. U’ar^am Smgh (8) followed. 

Second appeal from the decree of the 
Additional District Judge, Amritsar, dated 
the 16th December, 1925, reversing that of 
the Subordinate Judge, Second Class, Am- 
ritSdr dated the 27th June, 1924. 

Mr. Mehr Ckand Mahajan^ for the Ap¬ 
pellants. 

Mr. Din Dayal Khanna, for the Re¬ 
spondents. 

JUDGMENT. —Plaintiff in this case 
brought a declaratory suit to the effect 
that the mortgage by defendant No. 1 ia 
favour of defendant No. 2 could not affect 
their reversionary rights after the death of 
defendaiit No. 1. The trial Court framed 
various issues and held that the land was 
ancestral but also pointed out that as the 
alienation was by a widow it was immate¬ 
rial whether the land was ancestral or not. 
It also held that this mortgage was made 
by defendant No. 1 in lieu of certain de¬ 
cretal debts due from her father-in-law 
Jiwan Singh the last male holder of the 
estate. Defendant No, 1 is the widow of 
the predeceased son of Jiwan Singh. It held 
that as these decrees were against Jiwan 

Singh merely as a surety, defendant No. 1 

was not justified in mortgaging the an¬ 
cestral estate for the money due from 
Jiwan Singh as surety. It held that there 
was legal necessity to the extent of Rs. 305 

whioh was aa actual debt of Jiwaa Siogb 
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and gave a decree that the mortgage would 
not^ affect the reversionary rights of the 
plaialiffs beyond Rs. 360, Rs. 45 being the 
registration expenses. 

la appeal the learned Additional Dis¬ 
trict Judge held that the payment of her 
fither-in law's debt by the daughter-in- 
law was a necessity justifying the aliena¬ 
tion made by her. He relied on Chavdo v. 
Bata (1) a Division Bench ruling, which 
supports his view. He also relied on 
Bhambul Devi v. Narain Singh (2) where 
it was held that an alienation by a widow 
for a deceased husband’s debt was justi¬ 
fiable and that such property is liable to 
be attached in the hand of the widow. 

In second appeal Counsel for the appel¬ 
lants urges that Chanclo v. Buta {[) is had 
law, in that it gies counter to the princi¬ 
ple enunciated in Jogdip Singh v. Bawa 
Xaraln Singh (3). He contends that there 
is no legal obligation on a widowed daugter- 
in-law to discharge her father-in law's 
debt. The widow represents her husband 
the predeceased son. The property, if not 
charged, w’ould not be liable in the hands 
of the son, and, therefore, would not be 
attachable in the hands of his widow. The 
widow is under no moral obligation to dis¬ 
charge her father in-law's debt, and, there¬ 
fore, there is no necessity for the alienation. 
He distinguishes Bhambul Devi v. Narain 
Shigh (2) because in that ruling it was 
held that a widow represents her husband 
for all purposes and her estate is a sort of 
extension of the husband’s estate. The 
principle of that ruling, therefore, accord¬ 
ing to him is not applicable to a: widowed 
daughter-in-law. The Counsel for the' re¬ 
spondents contends that Chando v. Buta (1) 
is good law, and cited Art. 63, Rattigan's 
Digest in support of the proposition that 
an alienation for a debt due from the 
father in-law was justifiable. That Article 
refers to ancestral debts but Counsel for 
the respondents was unable to give me 
any ruling directly dealing with ancestral, 
debts. The Counsel for the appellants, how¬ 
ever, very properly drew my attention to 
two rulings, one Thakuri v. Ganda Mall (4) 
and the other Bam Karan v. Hukman (5) 

(1) 119 P. R. 1886. 

f p'l «• 

^ 1913; 160 P. W. R. 1912; 

17j Jj* K. iyi4. 

Cn 78 P. R. 1879, 

(ii) 22 Ind. CaB. 514; 51 P.^A^ R. 1914; 79 P. L. fi. 

^» 14 , 
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where it was held that an alienation by a 
son to pay his father’s debt was a justifi¬ 
able necessity. Counsel for the appellants 
contends, however, that these rulings were 
prior to the Full Bench ruling reported in 
Jagdip Singh v. Bawa Narain Singh (3) 
and are no longer good law. Counsel for 
the respondents was given time by me to 
see if he could find any ruling bearing on 
that point, but the only ruling he has 
referred me to is Fattu v. Nur Mohammad 
(6) where a Single Judge of this Court 
held that an alienation by a mother for 
her son’s debt was good. 

The matter is by no means free from 
difficulty. I do not think that it is possible 
to lay down a principle that in all tribes 
custom would recognise an alienation for 
a debt due from a previous holder of the 
land as a justifiable necessity. The rulings 
to which my attention has been drawn and 
which were referred to above do not give 
any definite reasoning on the point. Logi¬ 
cally from the principle enunciated in 
Jaydip Singh v. Bawa A'arai;i Singh (3) 
and followed in Choghatta v. Aso Mai (7) 
it would follow that there was no legal 
obligation on a son of a previous male 
holder of ancestral land to pay the debt 
due from such previous male holder nor 
could the pious obligation imposed by 
Hindu Law on a son to discharge his father’s 
debt be imported into the Customary Law 
which might vary from tribe to tribe. If 
the matter were res Integra I would be in¬ 
clined to hold that the case should be 
remanded for enquiry as to whether by 
custom in this particular case the aliena¬ 
tion was justifiable or otherwise but in 
Santa Singh v. Woryam Singh (8) which 
was approved in Raja v. Allah Ditta (9) it 
was held that the question whether a cer¬ 
tain alienation was for necessity or not 
when the facts were undisputed was a 
question of law and in the only ruling 
directly in point, namely, Chando v. Buta 
(1) it was held that an alienation by 
daughter-in-law for her father-in-law's' 
debt was fornecessity In the present case 
if there were no remand and my principle * 
of decision were correct the appeal would ' 
succeed because the onus of proving that 

^6) 96 Ind. Caa. 1035; A. 1. R. 1926 Lah. 671. 

(7) 17 Ind. Caa. 371; 30 P. R. 1913; 270 P, L. R. 
1914. 

(8) 21 Ind. Cas. 361: 19 P. R. 1915; 207 P.L. R. 

1914: U7 P. W. R. 1914. _ ^ 

(9129 Ind. Cas. 802; HOP R. 1915; 112P W.R, 
1915; 37P.L.R. 1810. * 
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the alienation was for valid necessity 
would lie on the alienee, Bowing, however, 
to the authority of 5aJ?^a Singh v. Waryam 
Singh (8) and Chando v. Bnt<i (Lj I hold 
that the alienation was for justifiable 
necessity and dismiss the appeal. I make 
no order as to costs. 

R. L. Appeal dismissed. 


OUDH CHIEF COURT. 

First Civil Appeal No. 71 of 1925, 
January 10, 1927. 

Pi'csent :—Sir Louis Stuart, Kt., Chief 
Judge and Mr. Justice Hasan. 

Lala 2dANE8HUAR BUKSH— Plaintiff 

—Appellant 
versus 

RAM NATH and others—Defendants 

—Respondents. 

Oudh Estates Act {J of 1S69), s. 3S—Award of Bri¬ 
tish Indian Association — Construction—Provision for 
maintenance of relatives—Title not affected. 

The awards of “the British Indian Association.” 
whether strictly falling within the purview of s .13 
of the Oudh Instates Act of 18(>9 or not. must be con¬ 
strued as making provision for th« maintenance of 
the relatives of ta^u^dars and not deciding questions 
of title in lands, [p. 800. col. 2.] 

Appeal against the judgment and decree 
of the Subordinate Judge, Mohanlalganj, 
at Lucknow, dated the Slst August, 1925. 

Messrs. J. Jackson and Hakimuddin, for 
the Appellant. 

Messrs. Radha Kishen and Manohar Lai, 
for the Respondents. 

JUDGMENT.— This is the plaintiff’s 
appeal from the decree of the Subordinate 
Judge of Mohanlalganj, dated the 31st of 
August, 1925. The property in suit is a 
one-anna share in village Parseni. The 
village of Parseni together with other 
villages was exempted from the general 
proclamation of confiscation of the 15th of 
March, 1858. The holder of the village at 
the time of the proclamation was Zabbar 
Singh, who is described by his name as 
zemindar of Gopal Khera in the paragraph 
relating to the exempted estates. On the 
llth of December, 1859, the village of 
Parseni and the other villages were granted 
by the Biitish Government to Zabbar 
Singh under a Sanod of that date (Ex. 78) 
and subsequently his name was entered as 
Sirdar Jhabba Singh, in Lists I and III of 
the lists prepared under Act 1 of 1869. The 
plaintiff is the great-grandson of Sirdar 


Jhabba Singh and it is admitted that he is 
in rightful possession of the estate of Parseni 
as the present successor of the original 
grantee. One of the brothers of Sirdar Jhabba 
Singh was Giiman Singt'. The defendats are 
the grandsons of Guman Singh. In the Re¬ 
venue Records of the village the one anna 
share in disi-ute is recor'’el in the names of 
the defendants. In virtue of the fame entry 
the defendants possess numerous specified 
plots of land in the village of Parseni. 
Some land of the village outside these 
plots was recently acquired by the Govern¬ 
ment for public purposes. In proceedings 
relating to the award of compensation the 
defendants claimed on the basis of the 
entry mentioned above a proportionate 
share of the amount of the compensation. 
The plaintiff resisted the claim on the 
ground that the one anna share recorded 
in the name of the defendants in the 
revenue papers of the village of Parseni 
was not held by them either in proprietary 
or under-proprietary right. This contro¬ 
versy has led to the present suit, in which 
the plaintiff claims a declaration that the 
defendants are neither proprietors nor 
under proprietors of the aforesaid share. 
The learned Subordinate Judge,from whose 
decree this appeal is preferred, has given 
his finding on the matter in dispute in 
favour of the defendants and dismissed the 
suit. 

It is not disputed that if there were 
nothing else in the case the effect of the 
grant in favour of Sardar Zabbar Singh and 
the ^ntry of his name in Lists I and III 
of the lists of Act I of 1869 was to invest 
him with complete proprietary title in the 
village of Parseni as in other villages of 
the estate. The defendants, however, rely 
in support of their title on a decision 
otherwise called an award of a body of 
taluqdars in Oudh, popularly known by 
the name of British Indian Association, 
dated 19th of December, 1867. Certain 
awards of this body were given legal re¬ 
cognition by the provisions of s. 33 of Act 
I of 1869. The award in question, strictly 
speaking, falls outside the scope of those 
provisions for the reason that though it 
was made so far back as the year 1867 it 
was not filed in the Court of the Financial 
Commissioner within six months after the 
passing of the Act of 1869 In argument 
before us, however, the learned Coui.sel 
for the appellant argeed that the award of 
the 19th of Decemberi- 1867, should be- 
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treated as having a binding effect on the 

parties to the present litigation and on the 

question in controversy. The sole argu¬ 
ment addressed to us is that on a proper 
construction of the said award the defend¬ 
ants hold the share in dispute in the right 
of mere QiizavcidaTs and not as proprietors 
or under proprietors. If that is the true 
construction of the award of the 9th of 

is no question that 
the plaintiff is entitled to succeed. 

It is difficult to discover at this day the 
origin of the acquisition of jurisdiction 
by the British Indian Association over 
claims made by the relations of taluqdars; 
but one thing is clear that the jurisdic¬ 
tion was exercised within certain limits 
defined by rules made by the Association 
itself. The rules are printed in Mr. Chhail 
Behari Lais Edition of the Oudh Estates 
Act in Appendix! The preamble of the 
rules distinctly defines the nature of the 
claims over which the Association purported 
to exercise powers of adjudication. Accord¬ 
ing to that preamble claims respecting the 
gvzara of the relatives of taluqdars were to 
be determined according to the rules follow¬ 
ing the preamble. The awards made by 
the Association in respect of such claims 
were given statutory effect by the pro¬ 
visions of 8. 33 of Act I of 1869 as already 
stated. That section says:— 

“Whereas bodies of ialuqdars have in 
several cases made awards respecting the 
provision to be made for certain relatifes 
of taluqdars, and it is expedient to render 
such awards legally enforceable; it is hereby, 

further enacted.” It follows that 

the Association never abrogated to itself 
the jurisdiction of deciding questions re¬ 
lating to title, proprietary or under- 
proprietary, in the lands of an estate. 

Indeed this is manifest from the penulti¬ 
mate clause of the rules of the Association. 

That clause refers to such lands of the 
estate as may be claimed to be held in 
under-proprietary tenure in lieu of guzara^ 

Claims of this nature, the clause says, shall 
be determined in proper Courts. 

The award of the 19th of December, 1867, 
therefore, should be interpreted in the 
light of the dominant circumstances stated 
in the preceding paragraph of this judg¬ 
ment. For the purpose of determining 
Guman Singh s claim to a half share in 
the villages of the estate of Parseni the 
award traces the history and the source 

of the acquisition of the villages constitute 
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ing the estate and dismisses the claim in 
respect of all except Parseni. As regards 
Parseni, it appears that a 4-annas share 
was held by the grandfather of Guman 
bingh. This was treated to be the an¬ 
cestral property in the village and but for 
its inclusion in the sanad^ Guman Singh 
would have been entitled to a 4 pies share 
in the same according to his position 
in the family pedigree. It further appears 
that an S-annas share was acquired by one 
of the members of the family in the right 

of a mortgagee. According to the finding 
of the Association Guman Singh, would 

have also been entitled to an S-pies share 
in the mortgaged paiti but for the same 
obstacle. P'inally the award was concluded 
with the following words:— 

We cannot award him (Guman Singh) 
any thing more than this under the rules 
of the British Indian Association because, 
as a matter of fact, the Government sanad 
has not, in any way, prejudiced the rights 
of the plaintiff in these pattis also (that is, 
the 12-annas share in Parseni) the plaint¬ 
iff having himself allowed his right to be 
lost. We consider it proper that as the 
plaintiff is the own uncle of the defendant 
and as it is incumbent upon the defendant 
to maintain him, some such maintenance 
should certainly be fixed for him as may 
suffice for his livelihood. The case be 
returned to the Financial Commissioner 
and be struck off the list of pending cases 
of the Committee.” (Ex. A-1). 

It is quite clear to us that the one-anna 
share which the Committee of Association 
awarded to Guman Singh under its decision 
of the imh of December, lt67, was a one- 
anna share in village Parseni in the right 
of ^guzaradar and not either in proprietary 
or under-proprietary tenure. 

^ The awards of the British Indian Asso¬ 
ciation, whether strictly falling within the 
purview of s. 33 of Act I of 1869 or not, 
have always been construed by the Courts 
in Oudh and the construction has invari¬ 
ably been confirmed by their Lordships of 
the Judicial Committee as making provi¬ 
sion for the maintenance of the relatives of 
talvqdarsBxid not deciding questions of title 
in lands In the case of Bhaiya Ardawan 
Singh V. Udey Pratob Sivgh (1) an award 
for mainter-ance made by the British Indian 
Association in favour of a relative of a 


, yi 23 0. 538; 7 Sar. P. 0. J. 24; 6 M, L. 

79; 12 lad. Dte. (n. t.) (P. 0 .). 




[100 1. a 1927] amir KfliN t?. TALEH 

taluqdar was held by tbs late Court of the 
Judicial Commissioner of Oudh as having 
enured for the lifetime of the relative only. 
On appeal their Lordships of the Privy 
Council held having regard to the 
existing title of the claimant, that ihe 
award should be construed to have upheld 
the maintenance not only in favour of the 
claimant personally but also tu his direct 
lineal descendants; in other words, the 
award granted a heritable tenure but not 
a transferable one. In Lai Raghuraj Singh 
V Babu Balbhaddar Singh (First Civil 
Appeal No. 55 of 1904, decided by Mr. (now 
Sir) Edward Chamier and Mr. Scott, in the 
Court of the Judicial Commissioner of Oudh 
on the 16th of December, 1904) it was held 
that the Committee of the British Indian 
Association had power only to deal with 
claims for maintenance and it had no power 
to decide questions of title. In that 
ticular case the question of title rested on 
an alleged adoption. The decision was 
confirmed by the Privy Council in Har 
Shankar Partab Singh v. Lai Raghuraj 
Singh (2). Their Lordships of the Judicial 

Committee said:— . , • j 

“ For the reasons given in the judgment 
of the Additional Judicial Commissioner, 
their Lordships are of opinion that the 
Committee had no jurisdiction to decide 
the question of adoption, and the aflirma- 
tion by the Financial Commissioner of their 
refusal to award maintenance could not 
give judicial validity to their decision on 
a point outside their jurisdiction. 

The rules prescribing the jurisdiction 
of the British Indian Association, to which 
reference has already been made m this 
judgment, were also considered by their 
Lordships of the Judicial Committee m 
the case of Thakur Naivab Ah Khan v. 

Wahid AZi(3). 

There was a further argument advanced 
on behalf of the appellant in support 
of the appeal. The argument was found¬ 
ed uncertain partition proceedings relat¬ 
ing to the village of Parseni, which arose 
in the Courts of Revenue m the year 1910 
But having regard to our finding recorded 
above, we do not propose to deal with that 

argument. 

(2J 34 I. A. 29 A. MH; « C_ L .T 13; 11 C. 

N. 811; 9 Bom. L K.- 57 ; 17 M L J 354; 4 A. L. J. 
497; 2 M. L T. 391; 10 O. C. T. C ) 

(3) 5 Ind. Cas 156; 37 [ A- 2: 14 N. 23.; 7 

A. L J. 41; 11 0. L. J. 

U, h. J. 32 A. 92; 0. 0. 74 (P. 0.). 


MUHAMMAD. 

We allow this appeal, set aside the 
decree of the Court below and dpcree 
the plaintiff’s suit with costs in both the 
Courts. 

X, N. 4 . Appeal alloived. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 2220 

OF 1926. 

February 2, 1927. 

Present: —M^'. Justice Tek Chand. 

AMIR KHAN— Appellant 

versus 

TALEH MUHAMMAD and another 

—Respondents. 

Guardians and U’a)*cl>' Act {I III of ISOO), ss. 2i, 
SO-Application for custody of ward— Guardicn too 
weak to keep mi?ior— Refusal of application, legalit}/ 
of — Court's duty to kelp guardian in. discharging his 
duties. 

A Court cannot refuse to ^rant relief under s. -o 
of the Guardians and Wards Act for return of the 
ward to the custody of the guardian on the ground 
that the guardian is too weak to keep the minor. 
It is the duty of the Courts to protect the weak 
against the high-handed acts of the strong and this 
duty has to be performed with greater vigilance when 
the aggrieved party is a duly constituted guardian 
appoinfed by the Court itself and the victims are 
minors under its cliarge. [p 800. cols. 1 A 2 | 

If the guardian is incompetent or is otherwise an 
improper person to be alh-wed to continue as such, 
proper proceedings must be taken under s 30 of the 
Guardians and Wards Act for his removal and the ap¬ 
pointment of anotlier guardian But until this is done it 
is th^ duty of the Court to render all as.sistan<;e to the 
guardian 'in the discharge of his duties and to 
the minors remain in lii.s custody, [p. 8()<. col. - ] 

III order to take action under s 25 of the Guardians 
and Wards Act it is immaterial wlietlier a minor 
leaves the guardian’s custody of liis own accord oris 
removed forcibly by others, [p. 810, col. 1.] 

Miscellaneous first appeal from an order 
of the Senior Sub Judge, Rawalpindi, dated 
the 22nd May, 1926. 

Mr. Chiman Lai Gulati, for the Appel- 

Mr. M. M. Tufail, for the Respondents. 

JUDGMENT.— As the order of the 
lower Court under appeal is a very brief one 
it is necessary to give in detail the relevant 

facts leading up to it. 

On the 2l8t October, 1922, one Amir 

Khan filed an apolication under 8. 7 of the 
Guardians and Wards Act in the Court of 
L. Chuni Lai, Senior Sub-Judge, Rawal¬ 
pindi, for appointment as guardian of the 
person of his minor daughter Musammat 
Begam Jan and hU minor aon Ohulam 
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M-istiifu, who were then stated to be 11 and 

yeais of age respectively. It was alleged 

in the application that during the absence 

of Amir Khan at Baghdad his wife Musavi- 

■)aat Aishan, who was a woman of bad 

character, had been enticed away by one 

Taleh. Mohammad retired Sub-Inspector 

- Police and that it was not in the interest 

of the minors that they should remain "with 

• 

lier. After enquiry L. Chuni Lai passed 
the following order on the 6th January, 
“'riiis is an application for the ap¬ 
pointment of guardian of the person of a 
Muhammadan minor boy and girl. The 
applicant is the father of the minors, w’ho 
are at present with their mother. It appears 
that the applicant proceeded to Baghdad 
and in his absence his wife left his house 
and began to live with one Taleh Muham¬ 
mad Sub Inspector. It is said on her behalf 
now that she has married Taleh Muham¬ 
mad. This Taleh Muhammad is an utter 
stranger and it is clear that the mother 
under s. 105 of Wilson’s Digest of Muham¬ 
madan Law, by being married to a stranger 
is disqualified to keep them. This position 
is not contested by the Counsel for the 
mother. As the applicant is otherwise not 
disqualified and is entitled to be a guardian 
1 appoint him as such. The mother shall 
])e called upon to hand over the minors to 
the applicant on the 19th January, 1923.” 

On the 19th January, 1923, it was repre¬ 
sented on behalf of Musammat Aishan that 
she was ill and was consequently unable to 
produce the minors. On this the Court 
directed that if Musamynat Aishan was 
unable to come to Court, Taleh Muham¬ 
mad should produce the minors at the next 
hearing and that if he had any objection to 
raise he should do so on that day, otherwise 
warrants would issue against him. On the 
Ist February, 1923, neither Taleh Muham¬ 
mad nor Musammat Aishan appeared. The 
Court accordingly ordered that notice be, 
served upon Musammat Aishan under 0. V, 
r. 20 that she would be arrested under s. 45 
of Act VITI of 1890 if she did not produce 
the wards on the 12th February, 1923. 
Notice was accordingly served on Musam¬ 
mat Aishan and on the 12th February both 
she and Amir Khan appeared. On the l4th 
February the Sub-Judge passed the follow¬ 
ing order:— 

“Amir Khan was appointed guardian of 
her minor son and daughter per my order 
dated filh January, 1923. The applica¬ 
tion was granted ae .above stated and 19th 


January was fixed for the minors being 
handed over to the guardian by the mother. 
An order was sent to that effect, but no body 
appeared on the Ivth and the order was 
sent back with the endorsement by Taleh 
Muhammad, that the minors had gone with 
their aunt and that he could not, thereforCi 
produce them. A further notice was there¬ 
upon issued that as the minors were with 
Musammat Aishan when the order of ap¬ 
pointment was made she should produce 
them on the Isfc of February. This notice 
was not taken and service was evaded. A' 
fmther notice was again issued that if the 
orders are not carried out action will be 
taken under s. 45, Act VIlI of 18&0. Taleh 
Muhammad put in appearance, but had' 
no power-of-attorney and did not bring 
the ’minors. As orders have been contum¬ 
aciously disregarded in this case, I fine 
Musammat Aishan Bibi Rs. 20 and to fur¬ 
ther fine of Ks. V. for each day that the 
default continues. I further order that a 
warrant of arrest shall issue against her and 
that she shall be detained in the civil jail 
till she produces the minors or causes them 
to be produced or compels their return.” 

Soon after this order was passed Taleh 
Muhammad appeared in Court and stated 
that he would produce the children on 
behalf of Musammat Aishan if time was 
granted to him. The Court accordingly 
deferred the enforcing of the order till the 
21st February, 1923, and directed that order 
would come into force on the 22nd. There¬ 
upon on the 2l8t the minors were made 
over to Amir Khan guardian in the pre¬ 
sence of the Court. 

On the 27th August, 19 5, Amir Khan 
guardian filed another application stating 
that the respondents, Musammat Aishan 
and Taleh Muhammad, had again forcibly 
taken away the minors from his custody 
and he prayed that steps be taken to restore 
the minors to him. Notice was ordered to 
issue to the respondents but the applica¬ 
tion was dismissed in default on the 12th 
December, 1925. On the 16th February. 
1926, Amir Khan presented a fresh applica¬ 
tion under s. 25 repeating his previous al¬ 
legation as to the forcible removal of the 
two minors from his cus ody by Musammat 
Aishan and Taleh Muhammad and praying 
for necessary action. Notice of this appJi-. 
cation was duly served upon the respond¬ 
ents who appeared on the 8ih May, 192W, 
before the Sub-Judge and handed over the 

minors to Amir Khan the guardian. Amu ■ 
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Khan executed a document admitting relief to him under s. 25. It is the dut}' of 
receipt of the minors. A little later on the Courts to protect the weak against the 
the same day Amir Khan appeared again in high-handed acta of the strong and this 
Court and stated that Taleh ^luhammad duty has to be i)Hrformed with greater vigi- 
had brought a motor car and 15 or ih per- lance when the aggrieved party is a duly 
sons in the Court compound and was going constituted guardian appointed by the 
to forcibly remove the minors from his Court itself and ttie victims are minors 
custody. He appealed to the Court for under its charge. Indeed ^tr. Muhammad 
Police assistance and the Court directed Tufail has candidly adtniued that he is 
the Police to assist the guardian in taking unable to support the order of the lower 
away the children to his house. This was Court on the ground on which it proceeds, 
accordingly done. He, however, contends that the guardian is 

On the 18th May, 1926,the guardian again an incompetent person and is unlit to re¬ 
filed an application stating that after he main in charge of the minors. On the 
bad taken away the children with him to materials on the record I am unable to say 
his house on the 8th May the respondents if this is so. If the guardian is incom- 

re-appeared the next day (9th May)and with petent or is otherwise an impruiier person 

the help of lU persons took away the said to be allowed to continue as such, |troper 
minors from his house. He further stated proceedings must he taken under s. 39 for 
that since then he had several times tried bi^ removal and the appointment tif an¬ 
te get back the minors but without success, other guardian. Rut until this is done, it 
This a'lplication came up for hearing is the duty of the Court to render all assist- 
before Mr. Ahmad Yar Khan, Senior Sub- ance to the guardian in the discharge of 
Judge, on 22nd May, 1926, when be passed bis duties and to see that the minors remain 
the following order:— in his custody. 

“The minors were sent with father and Mr. Muhammad Tufail further contends 
guardian under Police escort. The next that under s. 25 the Court may refuse to 
day, it is alleged, they were taken away by restore the minors to the guardian, if it 
Taleh Muhammad and others. The guar- thinks that such a course is conducive to 
dian is too weak to keep the minors. It their welfare. He argues that the Io\^er 
is useless to restore the minors to him. Court should be held to have rejected the 
The application is rejected.” guardian’s application, because it thought 

Against this order Amir Khan the guar- that it was not to the interest of the minors 
dian has preferred an appeal to this Court to be restored to him. This contention is 
and [ have heard Mr. Gulati on his behalf without any force whatever. The lower 
and Mr. Muhammad Tufail has addressed Court does not give this as a reason for 
me for the respondents, Aishaii dismissal of the application and I see no 

and Taleh Muhammad. I am of opinion warrant for making sucli an assumption, 
that the order of the lower Court cannot be Indeed after having handed over the 
sustained and the appeal must succeed, minors to the guardian on the 8th May, the 
The whole conduct of Musammat Aishan lower Court could not have on the 22nd 
and Taleh Muhammad has been most con- held that it was not to the welfare of the 
tumacious throughout. From the very minors that they snould live with the guar- 
beginning they have on one pretext or an- dian. 

other tried to disobey the orders that the As a last resort the learned Counsel has 
Senior Sub-Judge has from time to time argued that if the order of the lower Court 
passed and have on more than one occa- is to be set ande the proper procedure 
sion taken the law into their own hands would be to remand the case with a view to 
and forcibly removed the minors from the alljw the respondents to prove that they, 
custody of the guardian duly appointed by did not remove the minors but that the 
the Court. Under these circumstances it minors came back to their mother and Taleh 

was the duly of Court which appointed Muhammad of their own accord. After 
Amir Khan a guardian to see that this giving due weight to the arguments of the 
authority was maintained and that he was learned Coun.sel 1 am of opinion that it is 
enabled to discharge his duties as guardian not necessary to remand the case for 
properly. The reason given by the lower proof of this allegation. Mr. iMuhainmad 
Court that the guardian is too weak to keep Tufail adiiiits tliat the minora have been 
the minors is wholly insufficient, to refuse living with the respoudeuts since the 9Lh 
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May and are still with them. In order to 
take action under s. 25 it is immaterial whe¬ 
ther the respondents removed the minors 
forcibly or whether they left the guardian s 
custody of their own accord. It is com¬ 
petent'to the Court to take action m either 
case In view of all that has happened it 
seems to me to be highly improper to 
allow the minors to remain any longer with 
UiLsammat Aishan and Taleh Muhammad, 
who is her paramour (or her second husband 
as he alleges). Such a course would be 
contrary to the provisions of the Muham¬ 
madan Law and opposed to the express 

orders of the Court. . -j 

For the foregoing reasons I set aside the 
order of the lower Court and grant the ap¬ 
pellant’s application under s. 25. The lower 
Court is directed to order the respondents 
to surrender the minors to the appellant 
forthwith. The Deputy Registrar should 
see that a copy of this order together with 
the records is sent back to the Senic^ 

ordinate Judge not later than the 4th F eb¬ 
ruary. The lower Court should fix a date 
for the appearance of parties and the pro¬ 
duction of the minors not later than a week 
from the date on which a copy of this 
order is received by it. Any further dis¬ 
obedience of the orders of the Court by the 
respondents should be dealt with in accord¬ 
ance with law. 

Respondents must pay the costs of this 

Order accordingly. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1172 of 1926. 

February 2, 1927. 

Present;— Mr. Justice Tek Chand. 
HAKAM BEG and others— Plaintiffs— 

Appellants 

versus 

RAHIM SHAH and others—Defend ants— 

Respondents. 

Civil Procedure Code {Act V of 1908), 0. XLI, r. /, 
0. XLII, r. I—Appeal, eecond—Decree of lower Appel¬ 
late Court, necessity of filing. j -.i. 

Order XLlI, r. 1, Civil Procedure Code, read with 
0 Xlil, r. 1 makes it imperative that in every second 
anneal the memorandum of appeal should be accom- 
nanied by a copy of the decree of the lower Appellate 
Court, [p- Sll, col. 2 ] 

Second appeal from the decree of the 
Senior Sub-Judge, Amritflar, dated the 12ih 


V. RAHIM 8HAB. flOO I. 0. 19273 

January, 1926, reversing that of the Sub- 
Judge, Fourth Class, Amritsar, dated the 
28th August, 1924. 

Mr. Jalal-ud-din, for the Appellants. 

Mr. Mehr Chand Mahajan^ for the Re¬ 
spondents. 

JUDGMENT.— HakamBegandJhanda 

Beg sons of Bakhshinda Beg and a num¬ 
ber of other Mughal proprietors of Mauza 
Khilchian in the Amritsar District insti¬ 
tuted a suit against Rahim Shah for posses¬ 
sion of a site in the village abadi which the 
latter had purchased from one Nathu Shah. 
The suit was decreed by the Subordinate 
Judge, Fourth Class, Amritsar. Rahim 
Shah, defendant preferred an appeal to the 
Senior Sub Judge, who by his order, dated 
the 22nd December, 1924, accepted Rahim 
Shah’s appeal and dismissed the plaintiffs 
suit. Against this judgment and decree of 
the Senior Sub Judge, a second appeal was 
preferred to this Court by Hakam Beg and 
Jhanda Beg two of the plaintiff proprietors. 
This appeal came up for hearing before 
Jai Lai, J., on the 13th July, 1925. Coun¬ 
sel on both sides complained that the learn¬ 
ed Senior Sub-Judge in his appellate order 
had relied on evidence which was not on 
the record and it was agreed that it was 
not possible to come to any definite con¬ 
clusion on the existing materials. The case 
was accordingly remanded to the Senior 
Sub-Judge with directions to restore the 
appeal on its original number and to dis¬ 
pose of it in accordance with law. He was 
further directed to place on the record 
copies or extracts from such land revenne 
records as the parties wanted to produce 
and his attention was drawn inter alia to a 
certain number of points which required 
determination. The Court-fee on the memo¬ 
randum of appeal was refunded to the 
appellants and it was directed that otne 
costs would abide the result. On remand, 
the defendants’ appeal to the Senior ou 
Judge was restored on its original number. 
The parties were allowed to produce fres 
documentary evidence, arguments 
heard and the defendants’ 
cepted with costs throughout on the uia 
January, 1926. Against this decree Hakam 
Beg and Jhanda Beg Plaintiffs appellante 
preferred a second appeal to this L 
through Mr. Jalal-ud Din Advocate, ifie 
memorandum of appeal was not accompan- 

ed by a copy of the appellate ® 

Senior Sub-Judge, dated the 12th *^anna yj 

1926* To the memorandum of appeal wb» 
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appended a note by the learned Advocate 

to the following effect: the above appeal 

was remanded by the Hon’ble Mr. Justice 

Jai Lai on the 13th July, 1925, please put 

up C. A. No. 436 of 1925 S. B., therefore, no 

need of filing the copies of the previous 
orders. 

It is noteworthy that this note did not 
contain any reasons for not filing a copy of 
the decree of the Senior Sub-Judge, dated 
the 12th January, 1926, against which the 
appeal had been preferred. The office 
returned the memorandum of appeal to 
the appellants’ Counsel on the 21st April, 
1926, with the remark that a copy of the 

^PP^ll^'te Court’s decree should be 
filed and that the appeal without a copy 
of the decree could not be considered to 
have been presented within limitation. On 
the 22nd April, 1920, Mr. Jalal-ud din re¬ 
filed the memorandum of appeal with the 
^llowing note : “As the lower Appellate 
Court has maintained its previous order 
the decree of the same Court is on the pre¬ 
vious record to which I made reference in 
my note dated the 12th April, 1926. Thus 
there was no need for filing the copy of the 
decree. But, however, I have asked my 
client to furnish me with a copy of the 
decree which will be duly filed no sooner 
it is received. Time ma}' be granted for 
the said purpose.” 

No affidavit was filed along with this note 
nor was any stamped application asking 
the Court to extend time under s, 5 of the 
Limitation Act presented. On the 28th 
April, 1926, Mr. Jalal ud-din tiled a copy 
of the decree of the lower Appellate Court. 
The appeal came up for preliminary hear¬ 
ing before a Motion Bench on the 27th 
May, 1926, and was admitted for final dis¬ 
posal before Single Bench. It seems that 
before that Bench no prayer was made for 
extension of time and certainly no orders 
condoning the delay were passed. 

The appeal having come up for hearing 
before me to-day, a preliminary objection 
came from the respondents that the appeal 
was time-barred and ought to be dismiss¬ 
ed as such. Mr. Jalal-ud-din for the 
appellants has filed to-day a copy of an 
affidavit by Hakam Beg Lambardar one 
of the appellants which was attested 
before a Magistrate of the Third Class at 
Amritsar on the 7th June, 192rt, but which 
had not been filed in this Court until 
after the preliminary objection had teen 

raised by the respondent* tO‘day. 
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As has been noted above the judgment 
and_ decree of the lower Appellate Court 
against which the present second appeal 
has been preferred are dated the 12th 
January, 1926. llie copy of the judgment 
of the lower Appellate Court was applied 
for on the 3rd March, 1926, and delivered 
to the appellants on the 8ih March, 1926. 
Thus the appellant was entitled to six 
days in addition to the statutory 90 days, 
i. e., he could prefer the appeal within 96 
days from the date of the decree appealed 
against. Thus the last date for preferring 
the appeal was 18ih April, 1926. The 
copy of the lower Appellate (’ourt's decree 
having been filed in this Court on the 
28lh April, 1926. the appeal must be con¬ 
sidered to have been presented on that 
date. It is, therefore, ten days out of 
time. 

Mr. Jalal-ud-din has not sought to 
support the position that he had taken in 
his note dated the 12th of April, 1926, 
namelj^, that as the decree of the lower 
Appellate Court now appealed against 
re affirmed that Court s previous decree it 
was not legally necessary for him to file 
a copy of the decree dated the 12th Janu¬ 
ary, 1926. It is obvious that Jai Lai, J., 
remanded the case under 0. XLl, r.' 23.* 
The previous decree of the Senior Sub- 
Judge had been vacated and he was direct¬ 
ed to re-hear the appeal and to dispose 
of it according to law. Under the cir¬ 
cumstances, the contention would be un¬ 
tenable that a copy of the decree dated 
the 22ad December, 1924. which was on 
the record of Civil Appeal No. 436 of 1925 
could be considered sufficient accompani¬ 
ment for the purposes of the present 
appeal. 

Mr. Jalal-ud-Din has, however, put for¬ 
ward a new contention that though under 
O. XLl, r. 1 it is necessary that every 
appeal preferred shall be accompanied by 
a copy of the decree appealed from, this 
rule applied only to first appeal against 
original decrees and that there is no rule 
of law which required the presentation of 
a copy of the decree of the lower Appellate 
Court with the memorandum of second ap¬ 
peal. Mr Jalal ud Din argues that though 
the practice of this Court and of the 
Chief Court has invariably been to insist 
upon a coi)y of the lower Appellate Court’s 
decree being filed witli the memorandum 
of a second appeal ytt, he argues, that 
thU is merely a rule ot practice and not 
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a rule of law. This contention ignores 
the provisions of 0 XLII, r, 1 which speci¬ 
fically lays down that the rules of 0. XLT, 
shall apply, eo far as may be, to appeals 
from appellate decrees. I am, therefore, of 
opinion that the contention of Mr. Jalal- 
ud-Din on this point has no force and must 
be overruled. 

It is necessary to see whether any sufii- 
cient cause has been made out for not 
complying with the provisions of 0 XLI, 
r. 1 Mr. Jalal'Ud-Din admits that the prac¬ 
tice of this Court has invariably been 
to insist upon copies of the decree appealed 
against being filed with the memorandum 
of appeal. Indeed the affidavit which Mr. 
Jalal-ud-Din has presented tc-day and which 
is, as already noted, <ieposed to by Hakam 
Beg one of the appellants states in para. 
3 that when ihe deponent came to his 
Advocate at Lahore to prefer the appeal 
the Advocate told him that a copy of 
decree appealed against was necessary, 
that he intended to apply for a copy but 
that as soon as he returned to his village 
he got an attack of fever rhenal colic 
and could not apply for the copy in time. 
From this affidavit it is clear that Mr. 
Ja^al ud-Din bad rightly advised Lis client 
before filing the memorandum of appeal 
on the i2th April, 1926, that a copy of 
the decree was essential. If the appel¬ 
lants had taken proper steps to follow the 
advice which had been given to them 
by their learned Counsel and obtained 
a copy of the appeal could have been 
properly presented before the expiry of 
the period of limitation on the 18th April, 
1926. The appellant Hakam Beg, however, 
instead of going to Amritsar and apply¬ 
ing for a copy, seems to have gone to his 
village and taken no steps to comply 
with the directions given to him by his 
t ounsel. The allegation as to his alleged 
illness is not supported by any medical 
certificate and is very inconvincing, and 
cannot be accepted, especially in view of 
the fact that the affidavit sworn to on the 
6th June. 192i>, was not presented until 
to-day. Moreover, there is no explana¬ 
tion offered either in this affidavit or 
orally by the learned Counsel as to the 
inaction of the other appellant Jhanda 
Beg. Under the circnmstaaces I must 
hold that no sufficient cause has been 
made out 'for condoning the delay in not 
presenting a copy of the lower Appellate 
Court's decree with the memoraaduzn of 


appeal. It is not necessary to refer to the 
authorities cited by the respondents' Coun¬ 
sel that it is essential that a memorandum 
of appeal must be accompanied by a copy 
of the decree appealed against. Indeed 
the provisions of 0. XLI, r. 1 are impera¬ 
tive on this point. The appeal is, there¬ 
fore, barred by time and is dismissed 
with costs. 

R. h. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appe.4L No. 584 of 1925. 

January 18, 1927. 

Present Ur. HhUUslx, A. J. C. 
Thalcur MAN.MOHAN8INGH-- 
DuFENDiNT—A ppellant 

V€T*SZl S 

Thakur BISHALSINGH —Plaintiff— ' 

Respondent, 

C. P. Land Revenue, Act {II of 1917), s. 156^ 
Suit fort'illage profits-^Set-o^ claimed by co-sharei— 
Agreement, whether necessai'y—Permission of ('ourt — 
8a<lar Lambardar, remuneration of. 

Lnder s. 156 of the C P. Land Revenue Act no 
agreemont is necessary in order to entitle a co-sharer 
to claim a set-off in a suit for village profits although 
it cannot be claimed without the permission of the 
trial Court [p. 813, col. I.] 

A Sadar Lambardar is not entitled to any remune¬ 
ration. 

Anandrao v. Daulat (1), followed. 

Appeal against the decree of the Addi¬ 
tional Distiict Judge, Bilaspur, dated the 
16th September, li:26, in Civil Appeal 
No. 52 of 1925. 

Mr. G. R. Deo, for the Appellant. 

Mr. M. R. Bohde, for the Respondent. 

JUDGMENT. —The parties are co¬ 
sharers in four villages, in all of which the 
plaintiff is Lambardar or Sadar Lambardar 
and he sued for the recovery of sums paid 
by him for the defendant as land revenue 
for one of the villages. The defendant 
alleged that there was an express agree¬ 
ment that from the money due by him for 
this village should be deducted the money 
due to him for the others, and if ho and 
the plaintiff are still sane, there can be 
little doubt that there was such an agree¬ 
ment. In the lower Appellate Court, how¬ 
ever, it was held that the agreement was 
not proved, and the learned Judge went 
on to say that “in the absence of an agree¬ 
ment 8 156 (of the Land Revenue Act) for¬ 
bids any claim by way of set-off." 
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riies3ctioa mentioned says nothin" a’lout year as his ininh>irdnri 

any agreement; it forbids a set-r fT in the 
absence of the permission of the (’ourt, a 
permission which could not possibly be 
refused in this case in respect of proper 
items in any of the four villages. As to 
the village of Akaltara. for which the 
original claim is made, a sum of U?. i<2 i\ has 
been allowed as Lamhardari Ibit the 

plaintiff is 5adar Lam6ardar of that vilkige 
and, as^was explained in . Wmndrao v. DaiiFat 
(1) a Sadar Lamhardar is not entitled to 
any such payment. It is also admitted bv 
th3 defendant-appellant that he is bound 
to pay the Rs. 8-8 disallowed, which the 
plaintiff had to pay as the costs of execut¬ 
ing a warrant for the recovery of the land 
revenue. 

The first sum which the defendant pro¬ 
poses to set-off is the difference in the 
rents of the oecupanc v holding of each in 
the other spatti in Akaltara The difference 
IS Rs. 47-4 for each year. The defendant's 
claim for the first kist ^twelve annas) of the 
year 1920 21 was barred by time when this 
suit was filed, but that for the second kist 
of that year and for the whole of the rent 
for the two following years was not. On 
this account, therefore, he is entitled to a 
credit of Rs. 106-5. 

In the villages of Khond and Dhorla the 
parties are superior proprietors, and the 
plaintiff as Lamhardar recovered Rs. 120 a 
yep as malikana iox i\\f^ two villages. Of 
this he has to pay Rs. 60 a year or Rs. 180 
for the three years to the defendant. 

/ The last item claimed by the defendant 
la half of the costs of a partition of Dalha 
which was made by a Revenue Officer, as 
he actually paid them all. These he al¬ 
leged to amount to Rs. 397 8, but they were 
^und in the first Court to amount to 
Rs. 315 only. The finding is based on the 
^istaken idea that the sum stated by the 
Revenue Officer before the proceedings 
began, as his estimate of the probable cost 
of making the partition, was the sum al¬ 
lowed as costs in his final order. The 
defendant has, however, agreed to accept 
Kfl. 315 as the actual costs of the proceed¬ 
ings, and he is, therefore, entitled on this 
account to Rs. 157-8. 

In respect of proper items the plaintiff 
must, of course, be given the same permis- 
Bion as that given to the defendant. He 
claims in the first place a sum of Rs. 3 a 


b 1 :> 

.. , htKpi for Hh' two 

\ of Klioii'i and Dliocla, where ho 

IS Lambkin! and not. Sad.ir l/irMinlnr, 

i ais credit, td Its. i) to the ])jiuni iff for ihe 
three vears is a-s-pted by tiie defendant, 
lue defendant al.so admits that t'le plaint- 
111 paid a sum of iU. 51 as cesses for the 
\ilia"e of Dalha during the tiiree vears, of 
which he has to jiay half, that is lU. 25-8. 

All these items are nndou})lc:lly such 
that permission ought to be given to take 
t hem itito account in this suit. Tiie elaint- 
iff has a-.ked fiu* the same perniis.sion in 
respect of three more sums. It is alleged 
that in Dalha in 1921-22 three thousand 
tiees woith Rs. 1,000 were cut cl'inde.stinely 
and cmiliscated by the plaintitf but the 
defendant took possession of them and sold 
thern, and also that the defendant has been 
all ab-ng realising grazing dues amounting 
to not less than Rs. 200 a year, in deffance 

of the authority of the Lamhardar. In 

regard to Akaltpa it is alleged that at the 
partition made in 19l4 the demarcation of 
the abadi was wrong and gave the defend¬ 
ant certain plots that really belonged to 
the plaintiff; it took till 1020 to stt the 
matter right and during that time the de¬ 
fendant realised Rs. 546 as nazarana for 
some of those plots. 

These three claims only require stating 
to show that permission ought not to be 
given to set them off in this suit The 
result of the account then is that the amount 
decreed by the Courts below must be re¬ 
duced by Rs. 483-5-0 that is to Rs. 1,147-12 9. 
llie plaintiff will pay one quarter of the 
total costs of both parties in the first Court 
and a half of those in each Appellate Court* 
aud the defendant will pay the rest It is 
not necessary to fix any Pleader’s fee for 
this Court. 

G. K. D. Appeal allowci in par£, 


LAHORE HIGH COURT 

Second Civil Appeal No 2299 of 1926 

January 24, 1927 

Present:—Mr. Justice Dalip Singh 
KIRPA RAM-Platntiff-AppSt 

versus 

The NOTIFIED AREA COMMITTPF 
PINDI BH^TIAN THHOUOH .T. 

Punjab Municipal.Ut (III of 19U) /co ,ni 
SancHon la buiU-RtvoMion of samion] idlduijjf. 
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—Easement-Right to drain includes right to clean 
and supervise it. 

When once a Municipal Committee has given 
sanction to build, the Committee cannot revoke that 
sanction, [p. bl5, col. 1.] 

Ibrahim v. Municipal ^lommittee of Lahore (1), 
Vithal Dhonddev Raikar v. Alibag Municipality {2), 
followed. 

The right to supervise the drain and to have a right 
of way to the drain is accessory to the right to a 
drain and the owner of the dominant tenement is, 
therefore, entitled to demand reasonable convenience 
for cleaning and supervising the drain, [p. 815, col. 
2 -] 

AH Mardan v. Municipal Comynittce of Kohat (4\ 
followed. 

Second appeal from the decree of the 
District Judge, Gujranwala, dated the 11th 
May, I92b, affirming that of the Sub- 
Judge, Third Class, Hafizabad, District 
Gujranwala, dated the 7th July, 19:^5. 

Lala Badri Das, R. B., for the Appel¬ 
lant. 

Mr. Fakir Chand^ for the Respondent. 

JUDGMENT.— The plaintilT-appellant 
applied to the Notified Area Committee, 
Pindi Bhattiac, to build on his own pro¬ 
perly according to a plan. The Committee 
gave the necessary permission on i:Oth 
December, 1922, but imposed a condition 
that the public drain which had been pass¬ 
ing through the property proposed to be 
built on should not be blocked and should 
not be roofed over by the plaintiff and that 
a space of 3 feet wide around the drain 
should be left vacant for the sweeper to 
come and clean the drain. The plaintiff 
brought the present suit for a perpetual in¬ 
junction restraining the Committee from 
preventing the plaintiff from blocking the 
drain and generally from building on his 
own property and for damages for the 
trouble caused to him. 

The facts found are that the drain passes 
through the property of the plaintiff having 
collected the drainage water of the public 
street and that it has been there for a long 
time and, therefore, the Committee have a 
right of easement to pass their water through 
this drain, and that, therefore, the plaintiff 
is debarred from blocking this drain. It 
was also held by the trial Court that the 
Committee were entitled to impose the 
condition regarding the roofing of the 
drain and keeping of space for cleaning it 
under s. 189 of the Punjab Municipal Act, 
and that the action of the Committee was 
neither ultra vires nor in bad faith. On 
the question of damages it was held that 
no Bvidenos to prove any damages had 
^^en ^iven and therefore, the plaintiS.was 


not entitled to damages. The plaintiff’s 
suit was dismissed. 

On appeal the learned District Judge 
upheld the decision. 

In second appeal it is contended that 
sanction had been granted by the Com¬ 
mittee by resolution, dated 3Uth May, 1922, 
and that, therefore, the Committee could 
not revoke that sanction. Ibrahim v. 
Municipal Coviniittee of Lahore (1) and 
Vithal Dhonddev Raikar y,‘Alibag Munici¬ 
pality (2) are died as authorities for this 
preposition. In reply Counsel for the re¬ 
spondent contends that the question of 
revocation of sanction was never previously 
raised and should not be allowed to be 
raised now. I find, however, that an issue 
was framed in the trial Court. No. 4. “Whe¬ 
ther the defendant gave permission to the 
defendant, (plaintiff evidently) to build and 
if so when and on what conditions"? Upen 
this issue the trial Court interpreted the 
resolution of 30th May, 1922, as not giving 
the permission at all and it further held 
that even if the sanction was given, it was 
amended by the subsequent resolution, 
namely, that of 30th December, 1»22. It is 
thus clear that the point was raised before 
the trial Court. In the appeal before the 
District Judge ground No. 3 was taken 
expressly raising this point. The learned 
District Judge also interpreted the resolu¬ 
tion of the 3 Jth May, 1922, as not giving 
any sanction. The resolution is worded as 
follows :— 

*'Sael ko Committee hash mansha member 
sahiban jinhonne moqia mulahza farmakav 
report ki hai tamir makan aur darwaza 
rakhne aur nali chhatne ki ajazat di hai. 
Report kuninda member sahiban ne apni apni 
report men nali par chhat dalne aur us ki 
safai wa pani nikalnt ka mukhtilif (aur per 
zikr kia hai, Kuchh arsa guzra keh mohal* 
ladaran ke wawela kaime par janab Mr* 
Estcourt Sahib Bahadur ne is moqia ka 
mulahza farmaya tha, Unka hukam purani 
misil ke sath shamil hai. Meri zati rai chhat 
dalne ke bare men Sahib Bahadur ke hukam 
ke barkhilaf nihin hosakti. Is liye misil home 
hukam Sahib Bahadur harai istaswab Sahib 
Bahadur Deputy Commissioner Bahadur 
mursal howe." 

This resolution is signed by various 
persons presumably by the members of the 
Notified Area Committee. I find it impos- 

(1) 52 P. E. 1900: P. li. R. 1900, p. 38S. 

(2) 47 l&d« Oas. 145; 42 B. 629; 20 Bom. L. B. ^ 
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sible to interpret this resolution in any 
other way than to hold that it states that 
the Committee have given sanction to the 
plaintiff to build his home and roof drain, 
but as the view of the President is contrary 
to the view of the others the matter is re¬ 
ferred to the Deputy Commissioner. If such 
sanction is once given it is clear law that it 
cannot be revoked. 

Counsel for the respondent contends that 
this resolution does not give sanction and 
that the point was not raised in the Court 
below. But as I have already shown that 
point was raised and I am unable to 
agree with the Counsel for the respondent 
that this resolution can be interpreted to 
mean that no sanction was given. 

The next point raised by Counsel for the 
appellant is that there was no easement 
vested in the Committee because an ease¬ 
ment vests in a dominant tenement and the 
Committee has no right to discharge water 
in the drain in the plaintiff’s property. 
This point has no force and was not seri¬ 
ously pressed by Counsel for the plaintiff. 
The dominant tenement is the public street, 
whose water passes through a drain in it 
and finally discharges on to the plaintiff’s 
lane. I, therefore, hold that the plaintiff 
cannot block the drain. 

The next point is that the learned Dis* 
trict Judge has not disposed of the ques¬ 
tion as to roofing or the drain and 3 feet 
wide space along side the drain. Counsel 
relies on Bala v, Maharu (3). He also con¬ 
tends that the Committee cannot enforce 
its juristic rights, if any, by refusing 
sanction to build and he cited Ali Maydan 
V. Municipal Committee of Kohat (4) and 
Khagendra Nath Mitra v. Bhupendra 
Narayan Dutt (5). Counsel for the respond¬ 
ent relies on s 132, s. 189, s. li.0 and 
on Municipal Committee^ Delhi v. Abdul 
Hassan Khan (6). In Municipal Committee, 
Delhi y. Abdul Hassan Khan (hj the bye-laws 
were on the record so far as the judgment 
shows. Section 189 refers to bye-laws. No 
bye-law is either on the record or has been 
shown to me by Counsel for the respondent. 
He contends that the bye-laws should be 
taken to be the ordinary bye-laws. I do not 
know what he means by this contention. 

I pointed out to him that perhaps s. 193 

(3) 20 B. 788; 10 Ind. Dec. (n*. 8.) 1090. 

(4) 45 P. R. 1905: 40 P. L. R. 1905. 

' (6) 8 Ind. Oas. 530; 38 C. 296; 15 0. W. N. 316; 11 
Ct. L. J. 665. 

(6) 71 lad. OaB. 775; A, h R, 1924 Lah. 393. 
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would apply. Counsel for the respondent 
accepts this and has also contended that 
s. 193 would apply. I consider that s. llht 
(1) does apply but in any event as held in 
All Mardan v. Municipal Conimitiee of 
Kohat (4) the right to supervise the drain 
and to have a right of way to the drain is 
accessory to the right to the drain and the 
Committee were, therefore, entitled to de¬ 
mand reasonable convenience for cleaning 
and supervising the drain. I cannot con¬ 
sider that 3 feet wide space is unreasonable 
for this purpose. 1, therefore, hold that the 
plaintiff is not entitled to block the drain 
and that he is entitled to roof the drain 
because the Committee once gave him 
sanction to roof the drain and cannot re¬ 
voke it, and 1 also hold that he must roof 
the drain in such a fashion as must give 
passage to the sweeper of the Committee to 
enter upon and clean the drain. He, there¬ 
fore, must leave 3 feet wide space to permit 
the entry of the sweeper and must not 
roof the drain in such a fashion as to pre¬ 
vent the entry. As the plaintiff has only 
partially suct eeded in his appeal I leave 
the parties to bear their costs through¬ 
out. 

A. N. A. Appeal allowed in part. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2399 of 1926, 

• January 27, 1927. 

Present! —Mr. Justic6‘Addison 
Firm BHAGWAN DAS-KANHAYA LAL 

OF HARIPUR HAZARA, through 
KANHAYA LAL, agent op the Firm- 
Defendant—Appellant 
versus 

Firm NAND SINGH-HARI SINGH 
situate at LYALLPUR, through HARI 
SINGH, SON OF NAND SINGH, Arora 
OF LYALLpur—Plaintiff—• 

Respondent. 

Limitation Act {IX of 1908), Sch. I, Art. 85^0pen 
accouiit, meaning of. 

An open account is one which is continuous or 
current, uninterrupted or unclosed by a settlement or 
otherwise, consisting of a series of trausactiona 
Whjre balance of a particular account is ascertained 
but deliberately is not carried over and a new ac¬ 
count is started, the mere adding later on at the 
end of the new dealings the old balance would not 
make it an open account again, [p. 816, col. 21 
Imrat Lal v. Lal Chand (1), distinguished! 

Second appeal from the order of the 

Additional District Judge, LyalJpur, d^ted 
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the 2Gth June, 192G, reversing that of the 
Sub-Judge, Fourth Class, Lyallpur, dated 
the 12th November. 

Mr. JalaUiid Dirty for the Appellant. 

Mr. Donlat Raniy for the Respondent. 

JUDGiV>ENT. —The plaintiff firm car¬ 
ries on a commission agency business at 
Lyallpur. The defendant firm, which car¬ 
ries on business in Hazara District, used 
to deal with the plaintiff firm from time 
to time. In Sambat 1975 there w'ere certain 
dealings which ended in a balance in 
favour of the defendant firm. That 
account was closed and the balance 
at the credit of the defendant firm was 
brought forward at the beginning of the 
new account which started in Magh Sombat 
1975. The account in connection with the 
second dealings between the parties again 
'closed with a balance due to the defend¬ 
ant and a third account was started short- 
]v afterwards with the balance in favour 
of the defendant carried over into the new 
-third, account. This third account was 
closed on the 24th Phagaii Sa'pbat ls76, 
corresponding to the 7th March, 19^0, with 
a balance of Rs. 1,140 including interest 
against the defendant. Dealings did not 
again commence between the parties till 
the 2lst August, 1920, when a new account 
was opened in which ^the debit balance 
against the defendant was not put down. 
When the dealings in connection with this 
fourth account ended a considerable time 
later, the plaintiff added at the end of this 
fourth account the debit balance of Rs. 1,140 
from the last account. This was some two 
years after the third account had been 
closed. 

The plaintiff firm then sued the defend¬ 
ant firm on the 27th February, 1924, for 
Rs. 823-14-n due to them on all the dealings. 
The trial Court dismissed the suit, hold¬ 
ing that the item ofRs..lT40 which was 
the balance at the closing of the account 
on the 7th March, 1920, was barred by time 
under Art. 85 of the First Schedule to the 
Limitation Act. It, therefore, dismissed 
the suit as nothing certainly was due if 
that item was excluded. The other issues 
were not decided. On appeal the learned 
District Judge held that this item was 
within time under the same Article and 
remanded the suit for decision on the 
remaining issues. Against his decision this, 
second appeal has-been preferred. 

It is quite clear that the plaintiff firm 
^'eated the third, account, - ending- with the 
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balance clue to it of Es. 1,140, as finally 
closed. It did not carry forward that item 
to the next account, which started some 
months later, though at the end of the 
next account, probably because this item 
^as in danger of becoming time-barred, 
Ks. 1,140 were added. Further, Ex, D-3, 
dated the 27th October, 1920, is a post¬ 
card sent by the plaintiff firm to the de¬ 
fendant firm. This was after the last set 
of dealings had commenced. In this post¬ 
card the plaintiff firm stated that they had 
formerly given the defendant firm a notice 
and has previously sent the account as 
veil and still the defendant firm was rot 
paying. Therefore, the defendant firm 
would have to pay further interest on the 
former account at 12 per cent, per annum 
from the date of the closing of that account. 
All these facts conclusively prove that the 
plaintiff firm treated the account as finally 
closed on the 7ih March, 19l'0, and started 
a new account with the defendant film on 
the 21st August, 1920, and treated that new 
account as entirely separate from the pre¬ 
vious dealings. That being the case,77nraf 
Lai V. Lai Chand (1) is not applicable. 
There the balance was ascertained and 
carried over. Here it was ascertained but 
deliberately not carried over and even 
after the new account was started, the 
plaintiff firm still insisted on payment of 
the old account as a separate account. In 
Firm Riip^ Chand-Jivan Singh v. Finn 
Poho Mai A'athu Mai (2) it was said that 
an open account was one which was con- 
tinous or current, uninterrupted or unclosed 
by a settlement or otherwise, consisting of 
a series of transactions. In the present case 
the account was not continuous but was 
interrupted and closed. The mere adding 
later on, in order to avoid limitation, at the 
end of the new dealings the old balance 
would not make it an open account again 
as it was deliberately interrputed and 
closed. In my opinion, therefore, this item 
of Re. 1,140 was barred by limitation under 
Art. 85 of the First Schedule to the Indian 
Limitation Act as the suit was not brought 
for more than three yeafs after it became 
due. I, therefore, accept this appeal and 
setting aside the order of the District 
Judge dismiss the suit with costs through¬ 
out. 

*. L. Appeal accepted, 

(1) 1 1nd. Gas. 715; 75 P. R. 1910; 99 P. W. R. IWOi 
124 P. L. R. 1910. * I 

(2; 73 Ind. Cas. 916; A. X. R. 1923 Lah. 347, ^ 
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WAJir) ALI V. EMPEROR. 


OUDH CHIEF COURT. 

Criminal Appeal Ni) 40 of 1927. 

January 21, 19.7. 

Present: —Mr. Justice King. 

WAJID ALI AND OTHERS—ACCUSED— 

Appellants 

versus 

EMPEROR— Opposite Part/. 

Penal Code (.-Icf XIjV of IStjO}, av. I!,\ !',7 — Un~ 
lawful asiemblfj — Menibei's, u'hen guilty of rioting - 
Use of force by some members, necessity of—Identity 
of assembly—Question of fact—Mere common object, 
whether suificient. 

Where it is found that the accused were members 
of au unlawful assambly having a common object 
and made an assault or preparation to use force or 
violence, in the absence of proof tliat some member.s 
of the unlawful assembly wliich they joined used 
force or violence in prosecution of their common 
object, they cannot be convicted of rioting under 
s. 147 of tile Indian Penal Code, but can be convicted 
only of being members of an unlawful assembly under 
8. 143 of the Code, [p, 811), col. 1.] 

Where members of two assemblies do not mingle 
together at any time or place, the mere fact tliat tliey 
have a common intention will not make them one 
assembly. The question whether two groups of men 
do or do not form one “assembly” is a question of 
fact in each case. [i6i(i] 

Where two mobs start from different localities and 
operate independently and never come close to each 
other, they cannot be considered to be members of 
one assembly, though their object be the same. 
[i6td.j 

Criminal appeal against an order of the 
Sessions Judge, Lucknow, dated the 7th. 
January, 1927. 

Mr. Asghar Husain, for the Appellants. 

Messrs. R. F. Bahadurji and G. H. 
Thomas, Government Advocate, for the Op¬ 
posite Party. 

JUDGMENT. —The five appellants, 
Wajid Ali, Abid Ali, Hyder Ali, Baqar 
Ali and Kallu, have been convicted by the 
learned Sessions Judge of Lucknow under 
8. 147, Indian Penal Code, and sentenced 
to one year's rigorous imprisonment each. 

Sixteen persons, including the five ap¬ 
pellants, were on their trial before the 
Court of Session and the charges against 
them were under e. 307 read with s. 149, 
B. 326 read with s. 149 and s. 147, Indian 
Penal Code. Eleven persons were acquitted 
altogether, while the five appellants were 
convicted under s. 147, Indian Penal Code, 
only, being acquitted of the other offences. 

The evidence shows that the feelings 
between the Muhammadans and Hindus in 
Lucknow had been very strained for some 
time past, and the District Magistrate had 
passed an order under s. 144, Criminal 
’ Procedure Code, on the 31st of May, 1926, 
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prohibiting the taking out of any 

sion in the streets without permission and 
prohibiting tlie carrying of lathU or duu'ins^ 
and prohibiting the assembling of five or 
more oersoiis after 8 p. m., without peiniis- 


sion. 

On the 1st of June, 1926, a farther m- 
ci'ieut occurred which greatly inllimed 
the hostility between the two cornrnuiiLtics. 
A corpse of a Muhammadan was found 
lying iu a street, and it was sent by the 
Police for medical examination. The corpse 
bore no mark of external injury and the 
medical report was that the cause of death 
was unknown. The finding of this corpse, 
however, was made use of by certain 
Muhammadan agitators to rouse resent¬ 
ment against the Hindus, as they made 
out that this Muhammadan had been killed 
by Hindus ania proclamatiou was made 
in many quarters of Lucknow on the Lt 
of June, especially in Chikmandi (which 
is close to the scene of the riot with 
which we are concerned) stating that this 
Muhammadan was martyred by the Hindus, 
and that ali Muhammadans should join 
in the funeral. Accordiugly, Muhammadana 
to the number of some hundreds did join 
in the funeral procession, to do honour to 
the so-called “martyr". 

On the following day, that is on the 
2ad of June, the evidence shows that 
bodies of Muhammadans collectedin various 
localities in Lucknow city and beat or 
molested Hindus. One scene of violence 
was in Maulviganj, where two Hindus were 
killed, but we are not immediately concern¬ 
ed with that affair. 

In Terhi Bazar also it has been proved 
to the satisfaction of the Sessions Judge 
and also to my satisfaction that bands of 
Muhammadans were parading up and down 
the roads and threatening the Hindus who 
lived there. One gang of these Muham¬ 
madans, who had assembled at Rasibatan 
Chauraha, went and attacked the house of 
Ram Autar. He managed to drive themtoff 
by tiring a gun, although he only used 
blank cartridge. Tnis mob from Rasibatan 
Chauraha were armed with lathis, dandas, 
knives, etc., according to the prosecution 
witnesses, and after they had been re¬ 
pulsed from attacking Ram Autar’s house, 
they happened to comeacrossanunfortunate 
Hindu named Janki and assaulted him, 
inflicting one incised wound and one con¬ 
tused wound on the head, rendering him 
senseless. Ram Autar fired another blanl^ 
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shot in order to drive oft the Muhammadana 
who were attacking Janki. In the mean¬ 
time another mob of Muhammadans, who 
had assembled at the Terhi Bazar Chaurah, 
were seen coming to attack Ram Autars 
house from that side. When they came 
close Ram Autar fired again with blank 
cartridge, whereupon this mob dispersed 
or at least did not press their attack. Then 
Ram Autar and his friends managed to 
rescue Janki and had him carried up on to 
the chabutra of the house and attended to 
his injuries. 

At this stage the Police appeared upon 
the scene coming from the direction of the 
house of Rajjan Lai, shown on the map. 

The evidence of the Deputy Superintend¬ 
ent of Police is very important, as he at 
least has been entirely relied upon by 
the learned Judge who has discredited 
most of the other prosecution witnesses. 

He, and the Police accompanying him, 
met a crowd of Muhammadans armed with 
Idthis and dandcis. They were mostly in 
the by-lanes and also there was a crowd 
on the Rasibatan Chauraha. On going 
pa^t Ram Autar’s house, the Deputy Sup¬ 
erintendent noticed a crowd of Muham¬ 
madans in front, who were armed and 
were shouting. This crowd refused to 
disperse, and the Deputy Superintendent 
issued orders for their arrest. This re¬ 
sulted in the arrest of the five accused, 
who are the appellants before me. Two 
of them had dandas in their hands, the 
other three were empty handed. 

I consider it to be clearly proved that 
the five appellants were arrested among 
a mob of about 25 or 30 Muhammadans 
who were in the street coming towards 
Ram Autar's house from the direction of 
Terhi Bazar Chauraha and that several 
at least of this mob were armed with 
lathis and dandas. They had every appear¬ 
ance of intending to make a second attack 
on Ram Autar’s house, and I see no reason 
to suppose that the appellants, as their 
learned Counsel tries to make out, were 
merely harmless sightseers, who happen^ 
to be in the road at that time. Ram 
Autar deposes that he recognised Abid Ali, 

Wajid Ali and Baqar Ali among the mob 
who actually came, to attack his house. I 
see no reason to doubt the truth of his 
evidence on this point, since those persons 
named, together with the other two ap¬ 
pellants, were ^ actually arrested in the 
Street ^ust outside his house within a few 
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minutes after the alleged attack. The 
mere fact that the accused refused to dis¬ 
perse, when ordered to do so by the Police, 
does, I think, indicate that they were not 
mere sightseers, but they were persistent 
in their intention of combining to attack 
or molest Hindus. 

I think the learned Sessions Judge has 
been unnecessarily sceptical about the 
story that Janki was beaten by a Muham¬ 
madan mob close to Ram Autar’s house. 
The medical evidence shows his injuries. 
Moreover, he was actually found bv the 
Deputy Superintendent of Police lying in¬ 
jured on Ram Autar’s chabutra within a 
very few minutes after the time when he 
must have been injured. These facts 
strongly support the statement of Janki 
himself and of Ram Autar, and I see no 
reason to doubt that Janki was injured at 
the place and in the manner alleged. 

I think it is perfectly clear from the 
evidence of Jaorakhan Lai, head-constable, 
supported by the report which he made 
on the first opportunity at 12-30 that very 
night, that two of the accused had dandas 
in their hands when arrested. From the 
comments of the learned Sessions Judge, 

I understand that he also accepts the 
statement that two of the accused had 
dandas when arrested, but he is not quite 
sure that Kallu and Abid Ali were the 
two persons in whose possession the dandas 
were found. For the purposes of this 
case it does not really matter very much 
which of the five appellants were carr^dng 
the dandas. It is sufficient that some of 
them at least were armed, and that all of 
them were in a mob of Muhammadans 
bent upon attacking Hindus. 

is a difficulty about upholding the 
conviction of the appellants under s. 147, 
Indian Penal Code. I am quite satisfied 
that they were members of an unlawful as¬ 
sembly, the common object of which was 
to attack Hindus, that is, to cause hurt to 
Hindus or to cause mischief to Hindus. 
The^ difficulty is that there is no clear 
finding and no evidence that this par¬ 
ticular assembly, of which the five ap¬ 
pellants were members, actually used any 
force or violence in the prosecution of their 
common object. At the very most they 
chased one or two Hindus who escaped, 
and they advanced to attack Ram Autar. 
This amounts to an assault or prepara¬ 
tion to use force or violence, but does not 
amount to the use of force or violence^ 
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The appellants cannot be convicted of riot¬ 
ing unless it is proved that some meni- 
^ bers of the unlawful asseinbh* which they 
joined used force or violence in prosecu- 
; tion of their common object. But there 
is no such proof. 

it is true that the other mob which had 
collected at Rasibatau Chauraha and at¬ 
tached the house of Kim Autar from that 
direction did use force and violence, be¬ 
cause they caused hurt to Janki, not to 
mention other alleged acts of force or vio¬ 
lence. But the ditficulty is that that mob 
cannot, in my opinion, be said to be the 
sime assembly as the mob which the ap¬ 
pellants had joined. I'he latter mob came 
from direction of Terhi Bazar Chauraha 
towards the house of Ram Autar and never 
actually reached that house because they 
were driven back by gun-hre. They never 
joined the Rasibatan Chauraha mob, which 
nad previously come to attack Ram Autar’s 
house from the opposite direction. So 
far as I can understand from the evidence 
these two mobs or assemblies, which started 
-from different points never came within 30 
or 40 paces of each other, 
r Certainly the members of these two as¬ 
semblies never mingled together at any 
time or place. Although each of these 
. assemblies had the common intention of 
attacking Hindus, the mere fact that they 
had a common intention will not make 
them one assembly. The question whether 
two groups of men do or do not form one 
“assembly” must be a question of fact in 
each case. In the present case, 1 am un¬ 
able to hold that these two mobs, which 
started from different localities and operat¬ 
ed independently and Jiever came within 
30 or 4o paces of each other, can be said 
to be considered to be members of one 
assembly. Hence the Terhi Bazir Chauraha 
assembly cannot be held responsible under 
e. 14i^ for offences committed by the 
Kasibatan Cnauraha mob, any more than 
they can be held responsible for offences 
committed on the same day by the 
Maulviganj mob. 

On tnis view, therefore, the appellants 
can only be convicted under s. 143, Indian 
Penal Code, of being members of an unlaw¬ 
ful assembly, since there is no proof that 
any member of that assembly used any 
force or violence in the prosecution of its 
cjmmon object. 

Tue maximum punishment under s. 143 
js of six months’ imprisonment, or 
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fine or bath. In the present case I think 
the appellants do deserve the in ixinnun 
sentence of imprisonnient, since it was 
only a chance that they did not come 
across any Hindus to beat, and tliat they 
were driven back by gnn-fire from press¬ 
ing home their attack upon the house of 
Ram Autar. 1 am convinced that if they 
had the opportunity they would have 
beaten and perhaps killed any Hindu they 
came across. Other mobs which were 
similarly out for vengeance upon the Hindus 
in other localities close by actually did 
commit murder or grievous hurt upon 
Hindus. This mob, however, was fortun¬ 
ately dispersed by the Police before they 
had an opportunity of using force. 

It is evident that the appellants may 
thank their good fortune that the mob 
which they joined did not have ttie oppor¬ 
tunity of using force otherwise they would 
have been liable to heavy punishment. As 
it is, they are only liable to conviction 
under s 143, Indian Penal Code. 

I, therefore, alter the conviction from 
one under s. 147, Indian Penal Code, to one 
under s. 143, Indian Penal Code, and alter 
the sentence from one year’s rigorous im- 
poisonment to six months’ rigorous impri¬ 
sonment each. 

G. H. Conviction altered.. 


LAHORE HIGH COURT. 

Criminal Revision No. lt;77 op 1926, 

January 28, 1927. 

Present :—Justice Harrison. 

AIANIGIR —Accused—Peiitioner 

versus 

EMPEROR— Respondent. 

Arms Act \XI of 1878), 8. 10 {f)—Recovery or car- 
iridyes from house occupied by accused but previously 
occupied by him and his brother — Offence,^ 

During? the investigation of a ecrlain theft case the 

house of the accused was searched by the Police aud 
as a result of this investigation two cartid^es of a 
ride were discovered from an eartlien pitcher placed 
in his house. The accused admitted the recovery of 
cartridges but stated that it was not within his know¬ 
ledge and that his brother who was an ex-militarv 
employee might have placed them in the house wJiicii 
was jointly occupied by the accused and his brollier 
The Magistrate believed the story of the accused to 
be true: 

Held, that no offence under s. 19 (/), Arms Act had 
been established. 

Cdse reported by the Sessions Judge 
Karnal, with his No. 481-J of 4th Novem¬ 
ber, 1926, , r ) 
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the investi¬ 
gation of acertain theft case the house of the 

accused was searched by the Police and as a 

ip^uUofthis investigation two cartridges 

ot a rifle were discovered from an earthen 

pitcher placed in his house. The accused 
was chalaned under s. 19 1/), Act XI of 1878 
and was sentenced to a fine of Rs. 20 or 
to suffer one month’s simple imprisonment 
hy Pandit Man Mohan Nath. Magistrate, 
First Class, Karnal, on the 13th August, 

The accused had filed an application for 
revulsion of the above order. 

Groonds.— The accused admitted the 
recovery of the cartridges but stated 
that It was not within his knowledge, and 
that his brother, who was an ex-military 
employee rnay have placed them in the 
house which was jointly occupied by the 
accused and his brother. The Magistrate 
believed this story of the accused to be true. 
Moreover, the Magistrate in his judgment 
says that the shape of the cartridges was 
such that a simple villager as the accused 

appears to be cannot really know that they 
were cartridges. 

Considering the Magistrate’s own finding 
in the case the accused should not have 
been convicted and if the Magistrate con¬ 
sidered that there was a technical offence a 
ver^ nominal sentence would have been 
enough. Under the circumstances the re¬ 
cord of the case is submitted to the High 
Court under s. 438 of the Criminal Pro¬ 
cedure Code with a recommendation that 
the sentence passed on the accused may 
be quashed or in case it is considered that 
any offence has been committed the fine be 
reduced to one rupee. 

Malak Ram L%1 Anand, for the Peti¬ 
tioner. 

^ v .. reasons given by the 

learned Sessions Judge, I set aside the con- 
victinn. The fine will be refunded. 

Conviction set aside. 


V. EMPEROR. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Appeal No. J07-B op 1926 

January 31, 1927. 

J- C. 

BJdAtjlA AND OTHERS—Accused— 

Apprllants 

versus 

EMPEROR —Respondent 

Criminal Procedure Code {Act V of 1898), 9 . m, 
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whether orerrides s. 27, Evidence Act (I of 187^) _ 

Interpretation of Statutes-Marginal note$, value of 
—Implied repeal. 

Section 162 of the Criminal Procedure Code overrides 
the provisions of s. 27 of the Evidence Act. 

, bide notes to sections are no real guides to the 
mtention of the Legislature, the safest guide to it 
being the language of the section itself 

Abrogation of a section by implication is per¬ 
missible under law. ^ 

Appeal from a judgment of the Addi- 

Akola, in Sessions 

Trial ISo. 30 of 1926. 

JUDGMENT. —This judgment governs 
also Criminal Appeals No. 108-B to Ill-B of 
ly.^6, by Shekhji, Bahadur Khan, Govinda 
and Tukaram. I do not agree with the 

learned Sessions Judge’s opinion that s. 162, 

Criminal Procedure Code, does not override 
the provisions of s. 27, Evidence Act. The 
Sessions Judge interprets the words ^^any 
person in s. 162 as “any person other 
than the accused.” His reasoning is this. 
Sections 160 and 161, Criminal Procedure 
Code, refer to witnesses as side notes to 
them indicate; s. 162 which immediately 
follows these must, therefore, have been 
intended to refer by association to wit¬ 
nesses. Side notes are no real guide to 
the intention of the Legislature. The 
safest guide to it is the language of the 
section and it is difficult to see how it 
could be plainer. Abrogation by implica¬ 
tion is by no means uncommon and that 
such abrogation of s. 27 of the Evidence 
Act results is no reason for not interpret¬ 
ing the section according to its plain 
language. Nor is the provision contained 
in 8. 27 of the Evidence Act of such para¬ 
mount importance that there should be 
great hesitation in accepting an implied 
abrogation of it. It is to be further noted 
that s. 162, Criminal Procedure Code, by 
cl. (2) expressly saves 8.32(1; of the Evi¬ 
dence Act. The implication of the abroga¬ 
tion of s. 27, Evidence Act, is so obvious 
that we should expect that section also to be 
expressly saved. 

Apart, however, from the statements 
admissible under s. 27, Evidence Act, there 
is sufficient evidence to support the con¬ 
victions of the appellants. Bhagaji admit¬ 
tedly produced a lota, article B-1, contain¬ 
ing 15 Chandori and 62 Buchadawala coins 
from a cowdung heap wherein they 
were concealed; also the Charvi Article 0, 
Govinda produced 7 Chandori coins, 33 
Buchadawala and 2 rupees of 1862 which 
were buried in his field. Tukaram who 
is Govinda's brother is proved to 
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possessed 70 Buchadawala coins waic’i 
he gave to a Sonar Kashiram (P. W. No. 9) 
to make into ornaments \vai*h were 
before the Court. He produced 8 Chandori 
coins from a roof. 

Shekhji produced a lota containing 15 
Chandori, and 33 Buchadawala coins which 
were buried in his verandah. Bahadur Khan 
is proved to have been in possession of 
14 Chandori and 22 Buchadafrala coins 
which he gave to Umarkhan (P. W. No 8) 
in payment of a debt. 

None of the appellants have satisfactorily 
accounted for their possession of these coins 
and it is sufficiently proved that they came 
out of Venkatrao’s store which was buried 
in his house with the Charvi, article C, and 
stolen. 

All the appeals are dismissed. 

G. R. D. Appeals dismissed. 


LAHORE HIGH COURT. 

Ckimixal Appeal No. 1051 of 1926. 

January 17, 1927. 

Present: —Mr. Justice Harrison and 
Mr. Justice Agha Haidar. 

NAWAB AND ANOTHEtt — ACCOSBD — 

Appellants 

versus 

KMPEROR—Respondent. 

Criminal Procedure Code {Act P of IS9S), •‘ts. lOJt, 
SOlt—Confession recorded in langutgc not used by 
accused, effect of—Prejudice to accused, what is-- 
Failure to record (luestions, effect of. 

The mere absence of the questions put by the 
Magistrate to the accused on the record, if the pri¬ 
soner is not prejudiced in any way by the omission, 
does not make a confession illegal, [p. 822, coi. 1.] 
Empress v, Sagambnr (li, followed. 

Farid v. Empei'or (3), distinguished. 

Though a Magistrate should record the confession 
in the language used by the accused, omission to do 
BO may be overlooked if it has not injured the acc¬ 
used in his defence. Where it is clear from the state¬ 
ment of the Magistrate that tliough he recorded the 
statement in Kiiglish he explained the various por¬ 
tions of the confession and put them to the accused 
before signing it, it cannot be said tliat the accused 
has been prejudiced in any way. [ibid.] 

Ratti Ram v. Queem-Empress (2), followed. 

Appeal from an order of the Sessions 
Judge, Sialkot, dated the 1st September 
1926. 

Lala Pindi Das Sabherwal, D. B. and Mr. 
A-nant Ram Khosla, for the Appellants. 

Mr. C. H. Carden Noad, Government 
Advocate, for the Respondent. 

JU DG MENT*— Seven men were com- 
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mitted to Sassions on achargs of murder¬ 
ing Phagm Singh on the 25th March, 1926. 
Of these live were acquitted, one, Nawab, 
was convicted of having been one of the 
murderers and was sentenced to transpor* 
tation for life while Sundar Singh was 
acquitted on a charge of murder but con¬ 
victed under s. 201 and sentenced to seven 
years’ imprisonment. 

The main evidence against Nawab con¬ 
sists of his own confession which was re¬ 
corded by Risaldat* Muhammad Sarwar 
Khan on the 29th of March 1926. Except 
for this confession the evidence is purely 
circumstantial. It is proved that Fhagan 
Singh was murdered at the time stated in 
the charge and his corpse was subsequently 
recovered from Kala Dum near Wazirabad 
and that both the accused were undoubtedly 
seen near the place where he was murdered 
about this time. 

The motive for the murder consisting of 
previous enmity is established and the 
points to be considered in this Court, as 
they were considered by the learned Sessions 
Judge, are stated at page 13 of his judgment: 

“Whether the retracted confession by 
Nawab is admissible in evidence, of course, 
against him only; whether the pointing 
out by Sundar Singh of the place where the 
dead body was drowned and the recovery of 
the dead body in pursuance thereof is 
legally sufficient to connect Sundar Singh 
with the murder and if not sufficient toge¬ 
ther with the circumstantial evidence to 
establish his guilt as a murderer, is it suffi¬ 
cient to justify his conviction under s. 201, 
Indian Penal Code. 

“Whether the evidence of the tracker is 
admissible and what is the value of the cir¬ 
cumstantial evidence." 

So far as Nawab’s appeal is concerned it 
is quite clear that without his confession 
there is not sufficient evidence to warrant 
his conviction. If the confession be admis¬ 
sible against him, there is ample corrobora¬ 
tion and his guilt is established. There 
are many peculiar features in his confession 
and indeed many irregularities were com¬ 
mitted, and the question is whether in spite 
of tho^e irregularities the confession can be 
taken into account. The Magistrate arrived 
on the 29th at Wazirabad. He questioned 
the accused aud he went with him to the 
scene of murder the Police following at some 
distance. The handcuffs of the accused 
having been removed it is obvious that 
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natural precautions had to be taken and 
that the Magistrate and the accused had to 
be ^ watched. The accused pointed out 
various places as scenes of various stages in 
the commission of the crime and made a 
statement chiefly consisting of answers to 
questions put and the Magistrate recorded 
the questions and answers at the time. 
When the statement had been concluded 
the Magistrate returned to Sialkotand came 
back the following day. He transcribed the 
present record of the confession from his 
notes, leaving out the actual questions. 
He then read it over and explained it to the 
accused. The whole thing was done in 
English. As laid down in s. 361, Criminal 
Procedure Code, the questions and answers 
should be recorded, the language should be 
that used by the accused and the record 
should be prepared at once and the pre¬ 
cautions detailed in s 164, Criminal Pro¬ 
cedure Code, must be observed. So far, as 
the failure to record the questions is conc'^rn- 
ed, it has been laid down in Empress v. 
Sagambur (1). that if the prisoner is not 
prejudiced in any way by the omission, the 
absence of the questions does not make the 
confession inadmissible. We find, therefore, 
that this defect is not vital. As regards 
the taking down of the record in a language 
other than that in which it was made we 
have the authority of the Punjab Chief 
Court in Ratti Ram v, Qveen-Empress (2). 
that this defect may be overlooked if it has 
not injured the accused in his defence. We 
are of opinion that he has not been injured in 
any way, for it is clear from the Magistrate’s 
statement that he explained the various 
portions of the confession and put them to 
the accused before signing it. Counsel for 
the accused has laid great stress on tl»e 
absence of the questions put and answers 
given under s. 164 and he stated that no 
such questions were put. It is true that 
they were not recorded. Counsel urges 
that Farid v. Emperor (3) lays down the 
law on the subject and that in accord¬ 
ance with that authority this confession is 
inadmissible. The great difference be¬ 
tween this case and Farid v. Ewperor (1), 
is that here the questions were put and the* 
Magistrate has told us so and if the Magis¬ 
trate s statement on the subject be read as 

(1) 12 C L. R. 120. 

(2) 7 P. R. 1^99 Cr. 

(3) 05 Ind. Cae. 613; 2 Lnh. 325; 5 P. W R 1999 
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a whole it is quite clear thathe questioned 
the accused more than once and that it was 
from the answers received to his questions 
that he satisfied himself, as he did, that the 
confession was voluntary and although it 
would have been better had the record 
been fuller, the requirements of s. 161 have 
been fulfilled. 

The only point remaining is whether the 
confession is hopelessly vitiated by the fact 
that the original notes were destroyed and 
that we have nothing but a transcript made 
the following day. \ye are satisfied that 
the accused has been in no way prejudiced, 
that the transcript is correct that it was 
explained portion by portion to the accus¬ 
ed and, in our opinion, all the irregularities 
which have been committed may be over¬ 
looked and the confession may be taken 
into consideration against the accused. 
This confession together with the circum¬ 
stantial evidence which corroborates it 
amply proves that he was one of the 
murderers. 

So far as Sundar Singh is concerned it is 
contended that the mere discovery of the 
corpse by him which corpse was fully 
identified as being that of Phagan Singh, 
does not prove his guilt under s. 201, Indian 
Penal Code. It is, however, not a question 
of mere discovery for there is ample cor¬ 
roboration in the remaining evidence 
against Sundar Singh which when read 
with the evidence regarding the discovery 
establishes his guilt under this section. 

We dismiss the appeal of both the appel¬ 
lants and confirm the sentence. 

Appeal dismissed. 


R. L. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 645 of 1926. 

January 17, 1927. 

Present: —Mr. Justice Dalai. 

J AG ANNATH— Accdsed—Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure CodefAet V of 1S98), s.!,SS — 
Revwton —Further inquiry—Mere wrong view of facts 
no ground for furthei inquiry—Substantial justice. 

The fact that the view of the facts taken by the 
trial Court is questionable is no ground for directing 
a fresh inquiry to be made under s. 435, Criminal 
Procedure Code. 

Though the judgment of the trial Court be open 
to criticisms, a Court acting under a. -435 of -the 
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dated the bth 
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Code should see whether the judgment on the whole 
is fair and sensible or not. 

Chandan v. Kallu (1),followed. 

Criminal revision from an 
District Magistrate, Meerut, 
of September, 1926. 

Mr. S. C. Goyle, for the Applicant. 

The Assistant Government Advocate, for 

the Opposite Party. 

JUDGMENT.— The applicant Jagan- 
nath was discharged of an offence under 
8. 60 of the Excise Act of beine in posses¬ 
sion of cocaine bv the trial Court of a 
Magistrate The District Magistrate took 
the case up in revision and disagreeing with 
the estimate of the evidence made by the 
first Court has directed further enquiry to 
be made in the applicant’s case, buch a 
reason fora fresh enquiry under s. 435 is 
not sufficient. This has been held in a large 
number of rulings of this Court since l9lU. 
In 1910 in the case of Cliavdan v. Kallu 
(1) a learned Judge of this Court laid down 
that where the nature of the case is such 
that Courts are liable to take different 
views of the evidence and of the probabil¬ 
ities, the case is not one which calls for 
any further enquiry. That opinion was 
based on the Full Bench ruling of Queen- 
Empress v. Chotu (2). There are more recent 
Single Judge rulings to the same effect of 
1020 and 1922, Bindeshri Dube v. Emperor 
(3) and Udai Raj Singh v. Emperor (4). As 
pointed out by Mr. Justice Griffin in Kallu s 
case (l)that ‘though the judgment of the 
trial Court mav be opento certain criticisms, 
this Court should see whetherthejudgment 
on the whole is fair and sensible or not. 
The judgment of the trial Court m the 
present case gives valid reasons for the 
discharge and in no way can be said to be 
perverse. The District Magistrate does 
not suggest that any more evidence is 
available All that the District Magistrate 
has said is that the view of facts taken 
by the trial Court vras questionable. He 
has not detailed the particular point on 
which the judgment is open to question. 
The trial Court had excellent reasons to 
suspect that the cocaine was planted where 
it was found and having such suspicion 
the only course open to it was to discharge 

(1) 9 Ind. CaB. 274; 8 A. L. J. 45; 12 Cr. L. J. 45. 

(2; 9 A. 52; A. w. N. (1886) 281; 5 Ind. Dec. (n. fl.y 

^^3) 59 Ind. Cas. 193 ; 18 A. L. J. 1135; 2 U. P. L. R. 

(A.) 374; 22 Or. L. J. 49. . x t> 

(4) 71 Ind. Cas. 528; 44 A. 691; A- h R, 1922 AU, 
29; 24 Or, U J. 176. 
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the applicant. No farther enquiry wa-, 
therefore, called for and the order of the 
District Magistrate of bth September is 

hereby set aside. 

The bail-bond shall be cancelled. 

. Order set aside. 

A f 


CALCUTTA HIGH COURT. 

Criminal Revisions! Nos 864, 1010 and lOll 

OF 1926. 

January 4, 1927. 

Present:—Mr. Justice Suhrawardy 
and Mr Justice ('ammiarle. 

LOKE NATH ROY and others—Fibst 

Party—Petitioners 
versus 

BAZLAL GANI PATARI and others— 

Opposite Party. 

Criminal Procedure Cudt (.4ct V of ISUS), ss. 11,5, 
}L6—Dispute as to immoveable property—r allow laiid 
—Presumption of possession by owner—Occasional 
acts of W 5 er. suficient evidence of possessioii-AUacH- 

""posSolfunder 3 145 of the Criminal Procedure 
Code must be absolute and continuous and not 
occasional. Hut by continuous possession is meant 

such possession whicli a party in possession may have 

occasion to exercise and has exercised and e.xercises 
whenever he likes. Continuity of possession should 
be understood with reference to the object over which 

it is exercised, [p. 824, col. 2.1 i r i 

With respect to lands which are fallow and liable 

to be submerged, possession must be presumed to 

be with the owner until the contrary is proved. 

Occasional acts of user of such land by the owner 

constitute possession for the purposes of s. 14o of the 

Rule against an order of the Deputy 
Magistrate, First Class, Chandpur, datea 

the 2iith July, 1926 . t, k 

Mr. Narendra Kumar Basu and babu 

Bhagirath Chandra Das, for the Petitioners. 

Babus Jagindra Mohan Ghose, Asita- 

ranjan Chose, Nagendra Nath Basu, Giris 

Chandra Paul and Nalin Chandra Paul, for 

the Opposite Parly. 

JUDGMENT.— In these proceedings 
under s. 145, Criminal Procedure Code, 
there were six parties—'.he first three being 
the landlords (the first party holding one 
anna share, the second party three annas 
share and the third party a twelve annas 
share in the land in dispute). The fourth 
party claims to have executed a kabuhyat 
in respect of the land in dispute in favour 
of the second and third parties and is now 
holdin*^ over—the term of the lease hav¬ 
ing expired in 1330, The fifth party is th? 
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Chittagong Company which claims fo hold 
possession of a portion of the land where 
it repairs its launches, and sometimes cuts 
earth and erects a bamboo jetty fencing 
when the river rises. The sixth party does 
not claim any title but says he took a 
verbal handobust from the maliks. The 
learned Deputy Magistrate went thorough¬ 
ly into the evidence and found that none 
of the parties had been able to produce 
sufficient evidence of possession within the 
meaning of S. 145, Criminal Procedure 
Code, and therefore, passed an order under 
6. 146, Criminal Procedure Code, attaching 
the land in dispute. This Rule was obtain¬ 
ed by the first party on the ground that 
upon the findings arrived at by the Magis¬ 
trate he should have been held to be in 
possession and that the order under s. 146 
was without jurisdiction. The second and 
the third parties who were the joint land¬ 
lords with the first party have not filed 
any separate application disputing the 
findings of the Magistrate; but at the bear¬ 
ing of the Rule they have expressed their 
intention not to object to the Rule being 
made absolute if the first parly agreed 
to treat them as co-sharer landlords of 
the land in dispute. The first party has 
said that he has no objection if the joint 
possession of all the landlords is declared 
in the land. The real dispute, tl)erefore, 
is between the landlords on one side and 
the other parties who claim possession of 
the land either on settlement from the 
landlords or by adverse possession on the 
other. Applications objecting to the order 
passed by the Magistrate have been filed 
on behalf of the fourth and fifth parties 
Rules have not been issued upon those 
applications but it is ordered that they 
should be heard along with the present 
Rule. We have heard all the parties who 
have appeared before us except the sixth 
party who is not represented before us by 
any Pleader and we are of opinion that 
on the findings arrived at by the Deputy 
Magistrate the order under s. 146, Criminal 
Procedure Code, must be held to be bad 
in law. The position is this. The Magis¬ 
trate has found with reference to the 
claim of the fourth, fifth and the sixth 
parties that they were not in possession. 
His finding is that the land is fallow and 
low-lying and during the rainy season co¬ 
vered with water. As happens to all fallow 
lands people who have any occasion to 
use them and especially the neighbours 


use them not with an idea of exercising 
any act of possession but simply for the 
sake of convenience. Such being the state 
of the land, the learned Magistrate has 
found that the acts which the fourth, fifth 
and the sixth parties have claimed to have 
done over it are not in assertion of any 
title or possession and are not, therefore, 
sufficient evidence of po.^session within 
the meaning of the section. With this 
finding we do not disagree. The posses¬ 
sion claimed by persona other than the 
landlords having been disbelieved, pos¬ 
session is presumed to be with pa/tiea who 
have title to the land, and admittedly the 
first three parties have title to the land 
as claimed by them. This possession may 
not be actual possession within the mean¬ 
ing of 8.1^5 (1); but on the finding of the 
Magistrate there is no reason to doubt that 
the possession exercised by the landlords 
is sufficient to satisfy the requirements of 
law. Possession under s. 145, Criminal 
Procedure Code, must be, as has been held 
in the case of Nayan Manjuri Dasi v. 
Fazley Huq Sardar (1) absolute and con¬ 
tinuous and not occasional. But it is 
not intended that possession must be such 
as should be exercised continuously or 
every day of the year. By continuous 
possession is meant such possession which 
a party in possession may have occasion 
to exercise and has exercised and exercises 
whenever he likes. Continuity of posses¬ 
sion should be understood with reference 
to the object over which it is exercised. 

It is a fallow land notcapable of yielding 
much profit on the bank of a river and 
gets covered with water at certain seasons 
of the year. It is found by the Magistrate 
that the fir't party stacked some bricks 
on it, that the second party sometimes 
allowed people to dry jute on this land, 
and that the third party held bastu pnja 
on the land. These are the proper uses 
of a land of this description and on this 
finding it cannot be said that the land¬ 
lords were not in actual possession. 

The fourth paity who claims to hold 
over argues that possession should have 
been found with him of at least a portion 
of the land in dispute. The finding of the 
Magistrate is that he held land adjacent 
to the land in dispute, and in common 
with other people sometimes uses the land 

(1) 71 Ind. Cas. 527; 49 C. 871; A. I. R. 1922 Cal. 

602; 24 Cr. L. J. 175. 
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in dispute in storing bamboos, thatching 
grass, etc. On this finding of fact we do 
not think that he has been able to prove 
his possession. 

As regards the fifth party (the Chitta¬ 
gong Company), they have claimed to have 
used a portion of the land when it gets 
under water for repairing launches and 
also to have put up a bamboo jttty fencing 
and have got a drain passing across the 
land. They do not claim any right to the 
land; but they claim to have possessed 
the land in the manner above described 
for a long time. The Magistrate was not 
satisfied as regards the erection of the 
fencing and in his opinion possession ex¬ 
ercised by the Company was not continuous 
as they used the land only during the 
season when it goes under water and not 
to the exclusion of others. The Company 
have expressed their willingness before us 
to take settlement of this land from the 
landlords. We think that the proposal is 
reasonable. We, however, do not want in 
this case to decide the legal rights of the 

parties. . , 

The result is that this Rule is made ab¬ 
solute and we direct that possession of the 
land in dispute be declared in the first, 
second and the third parties as one body 
of landlords until evicted thepfrora in due 
course of law and forbid disturbance of 
such possession until such eviction. 

The applications of the fourth and the 
fifth parties are rejected. 

A Rule made absolute. 


LAHORE HIGH COURT. 

Criminal Revision No. 1309 of 1926. 

January 24, 1927. 

Present:—U t Justice Harrison, 
KHAZAN CHAND -Accused— Pbtitionbr 

versus 

EMPEROR—Respondent. 

Criminal Procedure Code (Act V of lS98),jis. 10/, 
—Breach of peace, apprehension of—Action against 
peaceful citizens, legality of—Magistrate $ power to 
stultify High Court's order by taking action under 

some other law. . . , 

When a breach of the peace is anticipated action 
is to be taken against the potential law-breakers and 
not against peaceful citizens wliom it is expected 
that tlie law-breakers will molest, [p- 8^6, col. 2^J 
A Magistrate should not stullify an order of the 
High Court by taking action untlcr some; other pro¬ 
vision of the same Code or some other Code or Act. 

Oass reported by the Sessions Judge, 
Ludhiana, with his No. 8C0, dated the 20lh 

August, 1926. 


82 .) 

REPORT.— F ACTS. —In the town of 
Khannaiii Ludhiana District there is a well 
calledJaiiwala well. Ivliazan(’handand Garja 
Singh, who are originally Chaniars hut have 
become Arya Saiuajist, claim the right to 
draw water from that nell. Some mem¬ 
bers of the other communities objected to 
their doing so. As there was danger of 
the breach of the peace, proceedings under 
8. 107, Criminal Procedure (’ode, were 

started against Khazan Chanel and Garja 
Singh and both of them were bound down 
to keep the peace for a period of one year 
by Sardar Amar Singh Magistrate First 
Class, by an older dated 3Gth Novem¬ 
ber. The appeal to the District Magistrate 
was rejected on 30th January, 1926 and 
thereupon Khazan Chand and Garja Singh 
moved the High Court and theirapplication 
for revision was accepted by the Hon'ble 
Mr. Justice Harrison by an order dated 
14th May, 19^6*. and the order demanding 
security was set aside. 

After that, Khazan Chand and Garja 
Singh commenced to draw water from 
Jatiwala well, and some members of the 
other communities as before objected to 
their doing so. On 28lh June. 1920, the 
Sub-inspectur of Khanna submitted a 
report to the District Magistrate, elating 
that there was a danger of the breach of 
the peace. Tnereupon on 2nd July, 1926, 
the learned District Magistrate issued an 
order undt-r s. 144, cis. (l)and (^) of the 
(h iminal Procedure Code, to Kliazan Chand 
and Garja Singh, directing them not to 
use Jatiwala well until they had establish¬ 
ed their right to draw water therefrom in 

a comiieleiil Civil Court. 

Against tliat ord6r, Ivhszan Chand has 
preferred an application for revision. 

Grounds— The Hon’ble Judge in his 
order, dated the 14lh jMa}', 1926, made the 

following ob.'ervations: 

“The District Magistrate says in hie 
order that liad they been prepared to give 
an undertaking not to draw water from 
this well, he would have accepted their 
appeal. Whereas in this case the anti¬ 
cipated breach is to be committed by 
the other side, the only point to be seen 
is whether the act which brings about 
that breach is wrongful in itself as laid 
down in Mohammad Vakub v. Rmperor (1), 

(1) f) Incl. Cas. 454; 32 A. 571; 11 Or. L. J. 355; 7 A. 
L. J - 6IH. ___- 

•Reportiid a:* ‘J/ lad. Uus. 'J3. ~^hd,\ 
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and many subsequent rulings and this 
view is in accordance with the clear word¬ 
ing of the section. It is not even alleged 
that it is a wrongful act for these Chamars 
to draw water from a public well as opposed 
to one which has been built for or dedicated 
to the use of any particular religion or class 
of the population. Indeed one of the wit¬ 
nesses a Muhammadan, named Imdad 
Hussain, says that if a sweeper turnsMuham- 
madan, there is no objection to his drawing 
water from such a public well. Fifteen 
defence witnesses all Hindus of the upper 
classes appeared and stated that the ma¬ 
jority of the population did not object. It 
is clear, therefore, that the objectors form 
a section, large or small, of the population 
of this town but do not constitute the 
whole and even if they did, it would not 
affect the question materially. So long as 
these Chamars are doing a lawful act there 
can be no reason for putting them on secur¬ 
ity and it would appear to me more reason¬ 
able to take proceedings against those who 
are expected to commit the breach of the 
peace and offer violence to law-abiding 
citizens. 

Counsel for the petitioner contended that 
the learned District Magistrate in passing 
the order dated 2nd July, 1926, bad ig¬ 
nored the opinion expressed by the Hou’ble 
Judge of the High Court, and that, there¬ 
fore, it was a fit case to be submitted to the 
High Court on the revision side. 

A perusal of the order of the learned 
Judge leaves no doubt that this contention 
is well-founded. Moreover, the order of the 
learned District Magistrate does not men¬ 
tion the period during which the order is 
to remain in force, and the order as it 
stands amounts to perpetual injunction. 
The position of the petitioner is fully dealt 
with by the Hon’ble Judge in his order, 
dated I4th May, 1926 and according to the 
observations made therein the petitioner 
is not committing any wrongful actin draw¬ 
ing water from Jatiwala well and the 
order in question does not appear to be 
justified, 

I, therefore, submit the records of the 
case to the Hon'ble High Court for proper 
orders. 

Bakhshi Tek Ckand, for the Petitioner. 

ORDER.— This is an application made 
by the Ressions Judge of Ludhiana asking 
that an order passed by the District Magis¬ 
trate of Ludhiana under s. 144 of the Cri¬ 
minal Procedure Code be quashed. This 


order was originally passed as a sort of 
perpetual injunction restraining two persons 
from using a certain well until they had 
established their right to do so but was 
subsequently modified on the 2ndof August, 
1926, on its being pointed out to the Dis¬ 
trict Magistrate that under this section 
order could only be passed which would 
operate for two months. I have doubts as 
to the legality of this revising order but 
as the question is not before me it is not 
necessary to decide it. Although the two 
months have expired Counsel asks for an . 
adjudication as to the propriety of the order 
in the hope that it may have the effect of 
stopping any more orders of this nature 
under this or any other section of any other 
Act or Code which will have the effect of 
cancelling or setting at naught, the previous 
order passed by this Court. 

The facts are simple enough. Two CAa- 
mai's Khazan Chand and Garja Singh per¬ 
sist in asserting their right to draw water 
from a public well. A section of the popu¬ 
lation objects. Both Chamars were put on 
security under s. 107 of the Criminal Proce¬ 
dure Code and that order was quashed by me. 

A new order has now been passed under 
8. 144 of the Criminal Procedure Code 
forbidding them from using this well. In 
my previous order it was made very clear 
that they were entitled to do so and that 
the proper persons to be proceeded against, 
if a breach of the peace was anticipated 
were the persons who wished to interfere 
with the exercise of the right. In spite 
of this, action has been taken under s. 144 
and steps have been taken to prevent them 
from exercising their right. It has been 
laid down in Mohammad Ismail v. Barkat 
Ali (2) and Blong v. Emperor (3) and 
indeed the facts require no authority at all • 
that when a breach of the peace is antici¬ 
pated action is to be taken against the 
potential law-breakers and not agaiust the 
peaceful citizens whom it is expected that 
the law breakers will molest. I have do 
hesitation in setting aside the order passed • 
by the District Magistrate and 1 express 
a hope that he will refrain from taking 
action under any other section of any Act 
01 Code with a view (o stultifying this 
order. 

ft. L Order set aside. 

(2) 71 Ind Cas. 5C6: 26 C. W. N. m; A. I. R. 1922 " 
Cal. 483: 24 Cr. L. J. 154. 

(3) S2 Ind. Cas. 42; (1924) Pat. 262; A. I. R, 1924 Pat 
767; 25 Cr. U J. 1178; 6 P. U T. 130; 3 P«t. U l^fil ‘ 
Or. 



8:; 


[100 I. 0. 1927J 


TAMEZKHAN V. RA.hlAt‘ALLI MIR. 


i CALCUTTA HIGH COURT. 

' Criminal Revision No. S75 or 192(5. 

January 4, 1927. 

Present: —Mr. Justice Cuming and 
Mr. Justice Grej^orv. 
TAMEZKHAN alias TAMEJUDDIN’ and 
OTHERS—AccuvSEd—Petitioners 

versus 

RAJJABALI MIR AND ANOTHER — 
Complainants—(Mrosite Paktv. 

Criminal Procedure Code I'.lcl V of }$l>S),3-i. 235, 
230, S!fJ, 537—Joint trial for separate oiyencrs, legality 
of —‘Same transaction'—Omission to examine accused 
at proper stage, whether vitiates trial. 

The joinder of two distinct oITmicc.s in n single 
charge is an irregularitv, but not an illegalitv. [p. 
828, col. 1.] 

What does or does not form I'.ait of tlie same 
transaction is a question of fact in eacli case. [p. 
828. col. 2 ] 

-The accused were charged with being members of 
an unlawful assembly and of committing theft of 
certain trees in a forest on two different occasions. 
There was an interval of 2-1 hours between the acts. 
The acts took place in ditTereut parts of the forest 
and related to different logs.- 

Held, that the acts committed on the two occa¬ 
sions were separate and not parts of the same trans¬ 
action and a joint trial for llie four olTcnces was, 
therefore, illegal, [ibid.] 

Obiter. —Omission to e.Kamiiie the accused under s. 
342, Criminal Procedure Code, at the stage indicated 
by the section is a mere irregularity curable by s. 
537 of the Code. [p. 827, col. 2.] 

Rule against an order of the Deputy 
Magistrate, Sadar Mymensingh, dated the 
3rd August, 192(5. 

' Messrs. K. N. Chowdhury, 5. K. Sen, 
Bahus Siires Chandra Tahi<}dar and Pro- 
bodh Nath Sanyal, for the Petitioners. 

Mr. B. C. Chatterjee and Babu Panna 
Lai C/iafterjee, for the Opposite Party. 

JUDGMENT. 

Cuxning ^9 J.—This Rulehasbeen grant¬ 
ed on four grounds which I propose to 
deal with seriatim. The first ground is 
that the trial is vitiated by the fact that 
tile provisions of s 342, Criminal Procedure 
Code, were not complied with in the case 
of the accused Tamejuddin inasmuch as 
he was not examined under the mandatory 
provision of that section at the close of the 
prosecution evidence. It will appear that 
Tamejuddin who was represented by a 
Pleader was ill at the time and was not 
present when his examination at the close 
of the prosecution evidence should have 
taken place. The other accused persons 
'Were duly examined but Tamejuddin was 
not then examined not being present. lie- 
wte esomined at a eubsequeut stage, 


namely, at the eoacln.^ion of the defence 
evidence. 

^Ir. C'howdhury who appears insuppoit 
of the Rule contends that this was not a 
compliance with the terms of p. 342, 
Criminal Procedure Code. He contends 
that the provisions of the section are man¬ 
datory and that the accused persons must 
be examined at the conclusion of the evi¬ 
dence for the prosecution and that the 
subsequent examination at a later stage 
is no compliance with the terms of the 
section. There are a number of decisions 
of this Couit which go to support the view 
which Mr. Chowdhury asks us to adopt of 
the provisions of s. 342, Criminal Proceduie 
Code. They will be found in the case of 
Promotha Nath Ulukhopadhya v. Emperor 
(1), and in the case of Surendra Lai Shah 
V. Isamaddi (2). Jn the last case it was 
held that the examination of the accused 
under s. 342, Criminal Procedure Code, 
must take place at the close of the pio- 
secution case and before the accused has 
entered upon his defence, and his examina¬ 
tion at a subsequent stage was no com¬ 
pliance with the section. Mr. Chatterjee 
who has aj>peared for the opposite party 
has contended that the law as laid down in 
these ca’-es is wrong and he would ask 
U9 to refer the question to a Full Bench 
as to whether a failure to comply with the 
provisions of s. 342, Criminal Procedure 
Code, was curable under s. 537, Criminal 
Pi'oceduie Code, or whether it was incur¬ 
able and an illegality as has been held in 
the cases I have already referred to. Speak¬ 
ing for myself and with great respect to 
the learned Judges who have held other¬ 
wise, it has always been my view that an 
omission to examine the accused at the 
stage indicated by the section is an irre¬ 
gularity and curable under 8. 537, Criminal 
Procedure Code. But Mr. Chatterjee has 
asked that if we do not agree with the 
law as laid down in the decisions referred 
to, we should refer the question to a P'ull 
Bench, But as we shall dispose of the 
case of all the petitioners on another point, 
no reference would seem either possible oi 
desirable. 

Mr. Chowdhury has argued that the 
failure to examine Tamejuddin vitiates the 
trial not only as regards Tamejuddin but 

fl) 71 Ind. Cas. 702; 50 C. 518; 27 C. AV. N. 389; A.; 
I. li. 1923 Cal- 470. 21 Cr. L J. 248. 

(2) 81 Ind. Cas. 325; 51 C. 933; 26 .Cr. h. J. 26J; A.l 
I. K. 1925 Cul. 460. 
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as regards all the accused persons. None 
of the decisions to which I have referred 
decides this particular point. It is not, 
however, necessary to decide the point. 
For other reasons we are obliged to hold 
that the conviction and sentence must be 
set aside and the whole case re-tried. How¬ 
ever, it is not necessary to pass any order 
under this particular branch of the Rule, 
because for certain reasons which I shall 
shortly deal with, it would be necessary 
to hold that the whole trial is had and 
that the whole case will have to be re¬ 
tried. This depends upon the last two 
points which have been urged by Mr. 
Chowdhury on behalf of the petitioners. 
Mr. Chowdhury first of all contends that 
the charge as framed is bad in law because 
two distinct offences have been included 
within one charge. This, no doubt, is cor¬ 
rect. As far as can be seen there were 
two distinct offences, namely, the occur¬ 
rence on the 16th March when a number 
of persons attacked the complainant and 
his party to deprive them of a large num¬ 
ber of logs which they were removing from 
the forest and also the occurrence on the 
17th March when it is alleged the accused 
took away certain other logs from another 
part of the forest which also belongs to the 
complainant. The petitioners are charged 
both with being members of an unlawful 
assembly and of committing theft on both 
these occasions. Clearly these offences 
were distinct offences, there being one un¬ 
lawful assembly and theft on the 16th March 
and another unlawful assembly and theft 
on the l7th March. Section 233, Criminal 
Procedure Code, requires a separate charge 
for each distinct offence. In this case 
clearly the two offences have been dealt 
with in a single charge. There is one 
charge of being members of an unlawful 
assembly and one charge of committing 
theit. The joinder of two offences in a 
single charge has been held by this Court 
to be an irregularity and notan illegality. 
See the cases of Moharuddi Malita v Jadu 
Nath Mandul (3), Ram Subhag Singh v. 
Emperor (i), Musai Singh v. Emperor (5), 
and Radha Nath Karmakar v. Emperor (6). 

(3) 11 C. W. N. 54; 4 Or. L. J. 415. 

(4) 30 Ind. Cas. 465; 19 0. W. N. 972; 16 Cr. L. J. 
641. 

(5) 22 Ind. Caa. 1008; 41 C. 66; 15 Cr. L. J. 224; 18 
C. W. N. ISX 

(6j 71 Ind. Cas. 120; 50 C. 94; 30 0. L. J. 149; A. I. 
R. 1922 Cal. 573; 24 Or. L. J. 72. 


It has not been suggested by Mr. Chow¬ 
dhury that his clients have been prejudiced 
by this joinder of offences in one charge 
which is by itself not a sufficient reason for 
setting aside the trial. Mr. Chowdhury’a 
next contention is that these four offences 
do not form part of the same transaction 
and, therefore, they could not be tried to¬ 
gether. Mr. Chatterjee who appears for 
the opposite party has admitted that if 
these four offences do not form part of the 
same transaction then clearly their joint 
trial was illegal. Therefore, the question 
that remains to be decided is whether these 
four offences can be considered to form 
part of the same transaction. What does 
or does not form part of the same trans¬ 
action may be considered to be a question 
of fact in each particular case. Certain 
tests have been laid down in various cases 
by which it may be determined whether 
certain acts do or do not form part of the 
same transaction. In some cases it has 
been held that acts may be considered to 
form part of the same transaction if there 
are between these acts proximity of time, 
community of intention and continuity of 
action, Mr. Chatterjee has argued that the 
intention of all the four acts was the same, 
namely, to take possession of the logs which 
the complainant was endeavouring to take 
out of the forest and to deprive the com¬ 
plainant of his right to take any of the 
logs of the forest. Admitting that this is 
so for the sake of argument, there are still 
the other two tests—the proximity of time 
and the continuity of action. Between these 
two acts there was an interval of at least 
24 hours. The two acts took place in differ¬ 
ent parts of the forest and they related 
to different logs. It was not the case of 
the prosecution that the accused endeavour¬ 
ed on the first day to remove a certain 
number of logs forming a particular batch, 
and came back next day to remove the re¬ 
mainder of the logs that they had not been 
able to remove on the previous day. The 
two transactions or acts took place in differ¬ 
ent parts of the forest. After a careful 
examination of all the facts of the case we 
do not think that these acts can be con¬ 
sidered to form part of the same transaq- 
tion. The offence on the 16th March 
seems to us to be a separate transaction td 
the offence on the 17th March. Clearly^ 
therefore, the trial of these offences in thd 
same trial is against the provisions of s. 
235, Criminal Procedure Code, read with 
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8.239. Webave, therefore, no alternative 
in the present case but to set aside tlie 
conviction of, and the sentence ])assed on, 
these accused persons and to order that 
they be re-tried of the offences, if necessary, 
in separate trials. The trial to be held 
before some Magistrate other than the 
Magistrate who has already tried the case. 

Pending the disposal of the case the ac¬ 
cused will remain on the same bail. 

Gregory* J. —For the reasons stated 
by my learned brother I agree that there 
must be a re-trial. 

A. Uetrial ordered. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision Application No. 240 

OF 192t). 

November 26, 1926. 

Present.—Mr. Percival, J. C., and 
Mr. Rupchand Bilaram, A. J. C. 
KHURSETJI NANABHOY— Applicant 

vevfius 

EMPEROR— Opposite Partt. 

Penal Code (Act XLV of 1800), S8. ^U-Cnminal 

trespass— Intention, an essential ingredient. 

In order to constitute criminal trespass, it is ne¬ 
cessary for the prosecution to prove that the accused 
either unlawfully entered upon property of another 
or haviiiK lawfully entered thereon continued to re¬ 
main unlawfully with intent thereby to intimidate, 
insult or annoy the person in possession of such 
property or with intent to commit an offence, [p. 830, 

^^Uniike several sections of the Penal Code, 
where mens rea consists in intention or knou ledge, 
unaer s. 441, it is not sufficient to ijrove mere know¬ 
ledge on the part of an accused person that he was 
likely to cause annoyance unless the evidence of such 
knowledge coupled with other facts is such as to 
lead the Court to infer therefrom the requisite intent. 
[ibid.] . . , 

Application to revise the conviction and 

sentence of the Additional City Magistrate, 
Karachi, dated the 9th August, 1926 

Mr. Rewachand Vassanmal, for the Ap¬ 
plicant. , ^ 

Mr. T. G. Elphinaton, Public Prosecutor 

for the Opposite Party. 

JUDGMENT.— The accused was put 
on his trial before the learned Additional 
City Magistrate, Karachi, under es. 5L6 and 
446, Indian Penal Code, for criminal intimi¬ 
dation of the manager or custodian of 
certain buildings called Sohrab Quarters 
for criminal trespass by staying in one 


of those (juarters after he liad been siivr<l 
with a notice to vacate, lie was accpiilted 
on the liist cliaige but convicted cn the 
second cliarge aiui ordered to pay a line of 
Rs. 25. He was also warned that if he 
continued to stay in those quarters he would 
render himself liable for further prosecu¬ 
tion. 

It apj)eais from the judgment of the 
learned .Magistrate that these (juarteis are 
attached to a Par.^i ('lub building and were 
primarily intended for out-ide relatives and 
guests of the members of the Club visiting 
Karachi, who were permitted to stay therein 
fora period of 8 days on payment of 8 
annas per day as rent for use and occu¬ 
pation of each quarter. The period of their 
stay could be increased for 8 days more by 
the Secretary of the Club and at the end of 
that peiiod they were required to vacate. 

During recent years another trust build¬ 
ing known as Jehangir Bagh has been re¬ 
constructed and affords greater facilities for 
Parsi tiavellers than the quarters in ques¬ 
tion and, therefore, these quarters are seldom 
requisitioned by the members of the Club 
for their guests. They are, however, let 
out to Parsi residents of Karachi probably 
subject to the restriction that occupants are 
bound to vacate at any time, the Secretary 
wishes them to do so. The accused is an 
old Parsi resident of Karachi and has been 
staying w’ith the permission of the Secre¬ 
tary of the Club in one of these quarters 
from December, 1925. For the 15 days of 
December he paid Rs. 2-8 0 only to the re¬ 
sponsible authorities of the Club, for 31 
days of January he paid Rs. 5-0 0 and like¬ 
wise for the month of February and March 
he paid Rs. 5 a month. The entries in 
the books show^ that the amounts were paid 
by him as rent for each month. 

In March 1926 a report was made by the 
then custodian of the quarters to the Secre¬ 
tary that the accused was a nuisance to the 
other residents and that he should, therefore, 
he removed. Nothing definite seems to have 
been decided at that time. On 8th April, 
ly26, the complainant who had assumed 
duties of the custodian in placeof the former 
custodian, went over to the quarters and 
informed all the occupants including the 
accused that they would have to vacate 
unless they obtained recommendatory notes 
from the members of the Club. It is alleg¬ 
ed that on this, the accused got annoyed 
and used threats to the custodian which 
formed the subject-matter of the firs^ 
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charge and on which he has been acquitted 
for want of reliable evidence. It also 
appears that in consequence of what trans¬ 
pired at that lime, the accused was served 
with a notice by the Secretary requiring 
him to vacate the quarter but he declined 
to do so claiming to be a monthly tenant 
and, therefore, not liable to be ejected, 
in view of the provisions of Bombay Rent 
Act or at any rate without a month’s notice. 
It is this refusal on his part to vacate the 
premises which has been made the found¬ 
ation of the second charge. 

The learned Magistrate came to the con- 
culsion that the accused was not a month¬ 
ly tenant but a permissive occupant whose 
occupation was terminable at once and 
that on such termination he became a tres¬ 
passer. The learned .Magistrate also was 
of the opinion that the accused was a nui¬ 
sance to the other occupants. 

Now unlike several sections of the Code 
where mens rea consists in intention or know¬ 
ledge 3. 441 requires that the accused 
should either unlawfully enter upon pro¬ 
perty of another or having lawfully entered 
thereon continue to remain unlawfully with 
intent thereby to intimidate, insult or 
annoy the person in possession of such pro¬ 
perty or with intent to commit an ofence. 
The onus, therefore, lies on the prosecution, 
to prove the requisite intent. Assuming for 
the moment that the accused was a tenant 
bn sufferance who had come in the quarter 
'by right and had continued to remain by 
wrong this would not without proof of the 
requisite intent make his wrongful stay 
punishable as criminal trespass. Mere 
knowledge on his part that he was likely to 
cause annoyance would not by itself be suffi¬ 
cient. unless the evidence of such knowledge 

Coupled with the other facts was such as 
to lead the Court to infer therefrom the 
requisite intent. The learned Masristrate 
does not seem to have applied his mind to 
this aspect of the case and has given no 
findings as to the intent with which the 
accused had continued to stay on the pre¬ 
mises. The finding that the accused was a 
nuisance to the co-occupants was by itself 
of no consequence whatsoever. 

Now on the one hand, there seems to be 
no evidence in the case to show that the 
accused had stayed there with the requisite 
iutent, on the other, all the circumstance.o 
poiat to the fact that his intention in stay¬ 
ing on was either that he bona fide believed 

thath^ bad H right to stay and that he could 
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not be ejected without process of law or 
because he found it impossible to get other 
lodgings and could not, therefore, shift. 

We tniak, under the circumstances, the 
conviction cannot possibly be maintained. 
M e accordingly set it aside and order that 

the fine, if paid, should be refunded. 

Conviction set aside. 

} 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 840 of 1926, 

November 19, 1926. 

Present: —Mr. Justice Cuming and 
Mr. Justice Gregory. 

SHEIKH ABDUL and others—Accused— 

Petitioners 

Vtf vsxts 

EMPEROR— Opposite Party 

Penal Code (Act XLV of I860), 188-Order under 

s. 1 . 4.4 Oisobedience—Knowledge of accused, evidence 

of—Promulgation of order, whether suijicient for' con¬ 
viction. ' • 

It is not sufficient in order to affect a person witli 
the kuowlcdge of an order under s. 144 and to render 
him liable to conviction under s. 188 to show that 
the order had been duly promulgated. It is neces¬ 
sary to prove by positive evidence that he has the 
knowledge that- the order has been made. Ip. 831 

col. 1 ] tr f 

Rule against an order of the Additional 
Presidency Magistrate, Calcutta. 

Mr. Narendra Kumar Bose and Babu 
Probodh Chandra Chatter)i, for the Peti¬ 
tioners. 

Mr. Khundkar, for the Opposite Party. 

JUDGMENT. —This Rule was issued 
by my learned brothers Mr. Justice Rankin 
and Mr. Justice Duval on three grounds, 
first, that the learned Magistrate should 
have acquitted the accused holding that 
the knowledge which was the main ingre¬ 
dient of an oifenca under s. 188 of the 
Indian Penal Code was not brought home 
to the accused; secondly, that the learned 
Magistrate considered the merits and de^ 
merits of the prosecution and defence cases 
in a vague and general manner without 
considering the evidence of individual de¬ 
fence witnesses with reference to the ac¬ 
cused for whom they deposed and the 
accused had been seriously prejudiced on 
account of this procedure. The petitioners 
have not pressed the third ground on which 
this Rule was issued, 


t 
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la disposing of the Rule it is only ne¬ 
cessary for me to deal with the first ground. 
Mr. Bose who appears for the petitioners 
has contended that it is not sulficient for 
the prosecution to prove that notice has 
been duly promulgated. Tlie jtrosecution 
must prove by positive evidence that notice 
has been brought to the knowledge^ of 
the ‘persons whom it is sought to alTect 
by it. The learned Vakil points out 
that in dealing with the present case the 
Magistrate has held that as notice was 
duly promulgated the petitioners must be 
presumed to have had the knowledge of it. 
This, the petitioners contend, is entirely 
a wrong view of law. In support of their 
contention we have been referred to the 
case of Ram Das Sin(fh v. Empp'or (1), to 
an unreported decision of this Court in 
Revision Case No. 754 of (bhcikh Aiyub 
V. Etnpcvor) and also to a decision of the 
Lahore High Court in the case of Emperor 
V. Abdullah (2). The contention of the 
petitioners is obviously correct. It is not 
sufficient in order to affect a person with 
the knowledge of an order under s. 144 and 
to render him liable to conviction under 
8, 188 to show that the order had been 
duly promulgated. It is necessary to prove 
by positive evidence that he has tha know¬ 
ledge that the order has been made. The 
Magistrate has not approached the case 
from this point of view and he has not 
found that the accused persons in this case 
had the knowledge of the order for the 
■ disobedience of which he has punished them 


under 0 . 188. , . 

The result is the conviction of, and the 

sentences passed on, the petitioners are set 

^ A. Conviction and sentences 

set aside. 

fl) 09 Ind. Cas. .‘IG; 41 C. L. J. A. I. K. 1927 

Cal. 28- 28 Cr. L. J. 4. 

(2) 63 Ind. Cas. 865; 22 Cr. h. J. tOo. 


miiial a 0<'url is hound to peni''‘llic 

cord and d«‘>ddi‘-in nppcalon tlio merits cn. |j if tlic 
ajipellant doi s not appear. 

Criminal revision from an order of the 
Sessions Judge, Patna, dated the 2.Sth 
April, iDfO. uptioMing that of the Magis¬ 
trate, Patna (htv, dated the 13th Februarv, 

Mr. C. M. Auanrabt, for the Appellant. 

Mr. II. L. Xand\'c<>l>i(n\ Assistant Govern¬ 
ment Advocate, for the Crown. 

JUDGMENT.—This is an application 
against the order of the Sessions Judge 
of Patna, dated the 26th of April, 192G, 
dismissing a criminal appeal of the peti¬ 
tioner. 

The appeal was admitted on the 18tli of 
February, 1926, and after certain adjourn¬ 
ments was fixed for hearing for the 28lh 
of April. On the last date the learned 
Sessions Judge dismissed the appeal re¬ 
cording the following order: — 

“ Appellant nut present. Appeal dismiss¬ 
ed." 

The order in question has contravened 
the requirements of s. 423 of the Code Of 
Criminal Procedure under ■which a criminal 
appeal has to be dealt with. That section 
requires that the Court is bound to peruse 
the record and to hear the appellant or his 
Pleader if he appears before disposing of 
the appeal. Even if the appellant was not 
present, the learned Sessions Judge wae 
bound to go through the record himself and 
to decide the appeal upon merits. There¬ 
fore, the appeal has not been legally dis¬ 
posed of. 

The order of the learned Sessions Judge, 
dated the 28lh of April, 1926, is illegal and 
is set aside, and the appeal is restored to 
its original file. The learned Ses.sions 
Judge will now dispose of it in accordance 
with law. 

A. X. A. Appeal restored. 


PATNA HIGH COURT. 

Criminal Rkvision No. 341 of 1926. 

June 4, 1916. 

Presznt :—Justice Sir J wala Prasad, Kt., and 

Mr. Justice Maephoreon. 

KULDIP SINGH—Accusku—Ai'.'^rllant 

versus 

EM PE RO K— Resfondhnt. 

Criminal Procedure Code (Act 1 Oj 180S), s 
Appeal-AppelUint not present—Procedure- Duty of 
Court to decide on merits. 

Under the prorisions of s. l2.'> of the Code cf Cri- 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 1623 

OF 1926. 

February 1, 1927. 

Present: — Mr. Justice Broadway. 

KANSHl— A('cuf-ED—P etitioner 

versus 

EMPEROR— Responiulnt. 

Penal Code (Act XLA' of ISOO), s. SSS—fiash drii ing 
of juoior car -Contributory neylifjence, effect of — 
Motor drivimj—Driver s (lulij— Sentence. 

Jii a proseculioD for rash and negligent driving, 
though contributory negligence is no defence entitle 
ing the accused to on acquittal, it is yet a fact)y 
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which should be taken into consideration in deter¬ 
mining the Sentence. 

A person driving a car should always keep it in 
a state of control guHicient to enable him to avoid 
running into any passenger who may fail to step 
oh’ the road, however annoying the dilatoriness of 
the foot passenger may be to him. 

Petition, for revision of an order of the 
Sessions Judge, Hoshiarpur, dated the Gth 
October, 192G, atfirming that of tlie Magis¬ 
trate, First Class, Hoshiarpur, dated the 
25th August, 192G. 

Mr. Abdul Aziz, for the Petitioner. 

Divvan Ram Lai, Assistant Legal Remem¬ 
brancer, for the Respondent. 

JUDGMENT.—Kanshi Ram, motor 
driver, is the petitioner in this and the 
connected petition for revision which arises 
out of two separate trials in which the 
learned Magistrate and the learned Sessions 
Judge have thought fit to write one judg¬ 
ment, a procedure which in the present 
case has, to a large extent, prejudiced 
Kanshi Ram. 

The trials related to two different offences 
alleged to have been committed by Kanshi 
Ram on two different dates under s. 338 
of the Indian Penal Code. In one he was 
charged with having driven a motor car 
rashly and negligently on the 15th of May, 
1925, his rash and negligent driving re¬ 
sulting in grievous hurt being caused to 
one Gajjan. 

In the other case he was charged with 
having driven his car rashly and negli¬ 
gently on the nth of June, 1926, his rash 
and negligent driving resulting in griev¬ 
ous hurt being caused to a little girl 
named Musammat Ananti, aged 12 years. 
The sentence imposed in each case was 
one year's rigorous imprisonment and a 
fine of Rs. 150, the imprisonment to run 

concurrently. 

The learned Counsel for the petitioner 
has accepted the findings arrived at by 
the Courts below and has confined himself 
to the question of sentence and in this 
connection has referred me to the case of 
Kamdar Ali Sevang v. Emperor (1) where 
it was remarked that “in considering the 
question of degree, the question of contri¬ 
butory negligence has also to be taken 
into account, not as a defence to the 
indictment, but for the purposes of deter 
mining causation and fixing a measure of 
the liability of the accused." In cases of 
this nature it seems to me that while con- 

(1) 11 Ind. Cas. 130; 15 0, W. N. 835; 14 0. L. J. 
65«i 12 Or, L. J. 362. 
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tributory negligence would not be a defence 
entitling the petitioner to an acquittal it 
might be a factor for consideration in 
determining the sentence. 

Taking the case of Gajjan first it seems 
to me clear that the sentence upon him 
would not have been passed but for the 
fact that the Magistrate and the Sessions 
Judge thought fit to deal with the two 
cases together. It is in evidence that as 
the petitioners car approached Gajjan and 
his companions, the petitioner sounded his 
born w’hich gave warning to Gajjan’s com¬ 
panions and caused them to get out of 
the way. It has not been shown that the 
petitioner was aware of Gajjan's deafness 
and as remarked in Proceedings, 17th August 
2871 (2), “a driver must necessarily assume 
an ordinary state of faculties”. At the 
same time it seems to me that in (he case 
of a person driving a motor car the car 
should always be kept in a state of control 
sufficient to enable the driver to avoid 
running into any passenger who may fail 
to step off the road, however annoying the 
dilatorinese of the foot passenger may be 
to the driver. In this case 1 think a punish¬ 
ment of fine would have met the situation 
and I, therefore, set aside the sentence of 
imprisonment in the case relating to Gajjan 
but retain the fine. 

The second case is, to my mind, of a 
more serious nature. It appears that there 
were two or three girls playing in the 
middle of the road when the petitioner 
approached in his car. According to the 
retitioner he was not responsible for the 
injury to Musammat Ananti and his plea 
throughout has been that he never knock¬ 
ed her down. It has been found that he 
was responsible for the injury to the girl 
and 1 think tLat his conduct deserves more 
serious punishment. It seems to me that 
the petitioner must have been driving very 
recklessly to have caused the accident to 
Musammat Ananti without being able to 
pull up till he had gone a distance of 
700 karams. I would, therefore, dismiss the 
petition in this case. 

The result is that the petitioner’s sen¬ 
tence in the case relating to the injuries 
caused to Musammat Ananti is maintained 
in its entirety while the sentence of im¬ 
prisonment passed in the case relating to 
the injuries caused to Gajjan is set aside, 
the fine only being maintained. 

E. L, Order accordingly, 

(2) 6 U. H. 0. B. App. 31 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2290 op 1926, 

January 13, 1927. 

Mr. Justice Addison. 
FATEH ALl AND oiheus—Plaintipps — 

Appellants 


versus 


AHMAD DIN - Defendant—Respondent. 

Evidence Acf (I of IS72), s. IDS -Person not heard of 
ior seven ijcars —.\o presiiniplion cia' to time of death 
Punjab Limitation Customs .-IcI {I of PdJO), Sch. /. 
Art. 2 {b)—Limitation—Burden of proof—Counsel and 
client—Admission by Counsel on point of limitation, 
U'hethcr bindiu'j on client. ^ 

Though there is a iuesuiii|>Uou of a person s deatli 
if he has not been heard of for a period of not less 
than seven years, tliere is no j>resumption that he died 
at anv particular date. [p. 833, col. 2.j 

LalChand Marivari v. HamrupUir (1). followed 
In a suit for possession by a collateral of a vendor 
on the ground of the invalidity of the sale it is 
for the plaintiff to prove that his suit is witliin three 
years from the vendor's deatli and it is not enough 
to show that the vendor is dead. [ibid.\ 

An admission by a Counsel on a point of limitation 
being an admission on a point of law does not bind 
his client, [p 831, col. l.J 

Second appeal from the decree of the 
District Judge, Gujranwala, dated th^e 
30th April, 1926. modifying that of the Sub- 
Judge, Fourth Class, Wazirabad, District 
Gujranwala, dated the 17th March, 

Messrs. R. A. Cooper and Parkash 


Chandar, for the Appellants. 

Mr. litikhar Mi, for the Respondent. 

JUDGMENT. —One Ahmad Din sold 
the land in dispute to ^^^ther Ahmad 
Din on the 14th September, 190/. The 
vendors collateral Sarbland obtained a 
decree in 1914, declaring that the sale 
would not affect his reversionary rights 
except to the extent of Rs. 281-13 upon pay¬ 
ment of which Sarbland would be entitled to 
get the land upon the death of the vendor. 
The vendor joined the army during the 
late war and has not been heard of since. 
The present suit was brought by the 
three sons and four grandsons of a fourth 
son of Sarbland for possession of the land 

on payment of Rs, 281-13 on the ground 
that Ahmad Din, the vendor, had died 
about a year prior to the institution of 
the suit. The trial Court held that the 
plaintiffs had failed to prove that the vend¬ 
or had died within three years of the suit 
and dismissed the whole suit as time-bar¬ 
red for that reason. On appeal the learn¬ 
ed District Judge held that all that the 
plaintiffs had succeeded in proving wss 
that Ahmad Din had not been heard of 
for more than seven years. There was 
thus a presumption that he was dead) out 


there was no presumption as tu when ho 
died. As the onus was on the phuntilTs 
to show that the suit was within tune 
the District Judge held that the .^uit of 
the major sons of Sarbland must fail as 
they had onlv three years according to 
Act I of 1920 within which they could sue, 
while they had not established wlietlier 
Ahmad Din had died within the last three 
years or before that. As regards the share 
of the four grandsons of Sarbland the 
District Judge has recorded that so far as 
their share of the land was concerned the 
suit was admittedly within time. It was 
further conceded that they were entitled 
to get one-fourth of the land on j^ayment of 
one-fourth of Rs. 281-13. The appeal was, 
therefore, accepted and the four minor 
grandsons got a decree for possessit ii of 
one fourth of the land in suit on payment 

of R8.70-7. Against this decision two appeals 
have been presented here. 

I shall first take the appeal of the sons. 
It was urged that the burden should have 
been upon the defendants to prove that 
Ahmad Din had died .more than three years 
before suit. It is the law that there is 
presumptionof a person s death if-he has.not 
been heard of for a period of not less than 
seven years, yet there is no presumption 
that he died at the end of the first seven 
years or on any particular date [Lai Chartd 
Ma7^t'ari v. Rainrup Gir (1).] It is fcr.tbe 
plaintiffs to establish that their suit is 
within time, i. e., that they are entitled 
to a decree. In a somewhat analogous case 
[Jayawant Jivanrao v. Rawchandra Aar- 
ayan Joshi (2/J it was held that it lay on 
the plaintiff to show affirmatively that he 
had brought his suit within 12 yeaisfrom 
the actual death of the mortgagor. Similar¬ 
ly in the present case 1 would hold that 
it was for the plaintiffs to shi'W that they 
had brought their suit within three years 
of the vendor’s death, whereas all that 
they have been able to establish is the 
presumption that he is dead. The suit 
of the major sons was, therefore, properly 
dismissed. They have not established that 
their suit was within time and the de¬ 
claratory decree did not effect a charge on 
the land. 1 dismiss that appeal with costo. 

(1) 93 Ind. Cas. 260: 5 Put. 312; 24 A. L. J. K d: A. 
I K 1926 V. C. 9; (102G» M. W. N. 203; 7 P. L. 9. U 3; 
43 C. L. J. 249; 50 M. L. J. 289; 3 O. W, N. 3:’5; ; () 
C AV. N. 721; 28 Bern. L. R. 855; 53 1. A. 24; 42 'J. 
L. R. 159 (P. C.). 

(2) 33 Ind. Cas. 484; 40 13. 239; 18 i\m. L. R. li, 
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The vendee has also appealed against the 
decision of the District Judge that the suit, 
so far as the share of the four minor grand¬ 
sons is concerned is within time. It was 
urged that this was admitted before the 
District Judge, but it is clear from the con¬ 
text that the learned Counsel, who admit¬ 
ted that the suit for their share was with¬ 
in time, was only making an admission 
in law and not of facts. It was urged in 
this appeal that it was also for the plaint¬ 
iffs in order to bring their suit within time 
to establish that the cause of action had 
not arisen in favour of the father of the 
rninors before he died, for, ifithadso arisen, 
time having once commenced to run, would 
continue to do so. In my opinion, this 
contention is sound. It is the case that 
no attempt was made to prove that the 
cause of action had not arisen in favour of 
the father of the minors in his lifetime 
and perhaps this was incapable of proof as 
the plaintiffs could not even establish the 
exact date of deat'h of the vendor. It is 
stated that the minors’ father only died 
two months before the institution of the 
suit. An admission by Counsel on a ques¬ 
tion of law cannot bind his clients. For 
these reasons I accept the appeal of the 
vendee, and setting aside the order of the 
lower Appellate Court dismiss the suit in 
toto. The vendee will have his costs in the 
trial Court and in the Court of the District 
J udge but not in his own appeal here. 

H. L. Appeal accepted. 


LAHORE HIGH COURT. 

Second Civil. Appeal No. 1819 op 1926. 

January 12, 1927. 

Present: —Mr, Justice Dalip Singh. 

ABDUL RAHIM— Plaintifp— 

Appellant 

VC'VStlS 

The municipal COMMITTEE of 
DELHI— Defendant—Respondent. 

Ltaae—Permanent lease of structure on land — Lessee's 
right to build on structure. 

A perpetual lessee of a structure on a piece of 
laud as distinguished from a permanent lessee of the 
land itself is not entitled to build a projection above 
the structure, which is actually Jeased to him. [p. 
S3o, col. 1.] 

Second appeal from the decree of the 
District Judge, Delhi, dated the 12th 
April, 192^1, affirming that of the Sub- 
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Judge, Second Class, Delhi, dated the 5th 
May, 1925. 

Lala Sardha Ram^ R. S., for the Appellant. 

Messrs. Raj Narain and Mehr Chand 
Mahajayi^ for the Respondent. 

JUDGMENT.—The plaintiff-appellant 

in this case is a perpetual lessee of cer¬ 
tain nazul land situate in Delhi. Over 
this land the plaintiff has built certain 
shops. Origioally there were certain 
wooden takhts in front of these shops. The 
Committee ordered the removal of thfse 
takhts. Thereupon the predecessor-in-in- 
terest of the plaintiff brought a suit for 
injunction restraining the Municipal Com¬ 
mittee from asking them to remove these 
takhts. They asserted in that suit that 
the land under the takhts formed a part 
of the nazul land, which had been leased to 
them. The Municipal Committee on the 
other asserted that the land did not form 
part of the nazul land but formed part 
of a public street. The suit was compro¬ 
mised by raztnama dated 18th August, 1896. 
By that compromise it was agreed between 
the parties that the Municipal Committee 
were to build a chahutra in place of the 
takhts and keep it in repairs. Rs. 16-8 
per annum was fixed as rent. Reduction 
and enhancement of rent was to be accord¬ 
ing to the terms of the lease of the nazul 
land, dated the let April, 1903. It was 
further provided that a 5ai6an which had 
been built at the lessee’s expenses was to 
remaiD. and that the plaintiff had no fur¬ 
ther claim left gua this suit. The plaint¬ 
iff now wishes to build a verandah in the 
second storey of a shop and he has already 
built a chhajja. The Committee served 
him a notice to demolish the chhajja or 
to pay rent, for the same. The plaintiff 
has asked for a perpetual injunction or re¬ 
straining the Committee from demolishing 
the chhajja and from demanding rent for 
the erection of the verandah projecting 
on the chabutra. Both Courts have dis¬ 
missed the plaintiff’s suit. 

In second appeal it is argued that the 
land under the chahutra forms part of the 
land leased to the plaintiff’s predecessor 
in 1903. Reliance is placed on the evi¬ 
dence of P. W. No. 1 the girdawar of the 
Committee. It is contended that if the 
land belongs to the plaintiff, the perpetual 
lessee, then by the terms of the lease he 
is entitled to build on the same. In reply 
the Counsel for Committee contends that 
the rights of the parties were detenuined 
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by the compromise of 1890. It seems to 
me clear tiiat by the compromise the 
plaintiff gave up his claim to be a 
perpetual lessee of the land under the 
chabutra, and accepted in lieu thereof a per¬ 
petual lease of the cbdbutra. This being so 
it is not open for the plaintiff to raise this 
point in second appeal. 

It may further be noted that his claim 
to be the perpetual leasee of the land under 
the chabutra WB.S not raised in the plaint, 
and seems to have been taken in arguments 
only after the admission made hy the gir- 
daiuar of the Committee. I, therefore, hold 
that by the compromise the plaintiff or 
his predecessor gave up their claim to be 
the lessees of the land. 

The second point urged by Counsel for the 
appellant is that he is perpetual lessee of the 
chabutra, that he is, therefore, entitled to 
the space above the chabutra and is, there¬ 
fore, entitled to project his verandah and 
his chhajja in the space above chabutra 
provided that he does not alter the nature 
of the chhajja. No authority is cited for 
this proposition. It seems to me that a 
perpetual lessee of a structure on a piece 
of land as distinguished from the perma¬ 
nent lessee of the land itself is not entitl¬ 
ed to build a projection above the struc¬ 
ture, which is actually leased to him. It 
is clear that a structure may have only 
limited user and the projection might have 
wholly different effects to what were con¬ 
templated when a lease of the structure 
was given. I, therefore, repel this conten¬ 
tion of the appellant’s Counsel. 

The last point urged by the Counsel 
but not seriously pressed was that under 
the rulings Damodar Das v. Municipal Com¬ 
mittee, Delhi (1) Sind Ali MardaII y. Munici¬ 
pal Committee of Kohat (2^ the condition 
as to rent was ultra vires. I do not see 
that these rulings at all apply to the pre¬ 
sent case. 

The appeal fails and is dismissed with 
costs. 

H. L. Appeal dismissed. 

fl) 27 P. R. 1901; P. L. R. 1000, p. 395. 

45 P. R. 1905; 40 P. L. R. 1905. 


MANDAVILLI MARAYAMAidOORTIty. 

PRIVY COUNCIL. 

Appeal from the Madras High C’ocRr. 

November 17, 1921. 

Present: — Lord lluckmaster, L u’d Atkinson, 
Lord Carson. Sir Jolin k]dge and 
Sir Lawrence Jenkins. 

NALAM PATTAIUIIRAMA RAO and 
oTdERS—D efendants — Appellants 

VCVSII 

MANDAVILLI NAR VYANAMOORTHY, 

SINCE deceased and OTHERS —Pi.AINTIFFS — 

liESP'^N DENTS 

['hidenc^. (/ of 1S7J), ss. 17, Jl — S*-‘lf-seri iiig 
statement in Will, admissihililif of. 

A statement in a Will whicli su^ffents an inference 
as to a fact in issue, tliouf^li relevant under the pro¬ 
visions of s. 17 of the Evidence Act. cannot l)e proved 
1 ) 3 * or on behalf of tlie person who matle it or liis 
representatives in view of the provisions of s. 21 of 
the Evidence Act. [p. 836, col. 2.1 

Appeal from the decree of the Madras 

High Court, dated the I7t.h January, Ltl7, 

reversing that of the Subordinate Judge, 

Rajahmundry, dated the 24th July, 1913. 

Messrs. DeGniyther, K. C., and B, Dube, 

for the Appellants 

JUDGMENT. 

Sir Lawrence Jenkins.— This is an 
appeal from a decree of the Madras High 
Court, dated the 17th January, 1917, re¬ 
versing a decree passed on the 24th July, 
1913, by the Temporary Subordinate Judge 
of Rajahmundry. 

The defendants Nos. 2 to 49 are mem¬ 
bers of a Hindu family known as the Nalam 
family. Their common ancestor was Nalam 
Bhimanna, who died in or about 1848, 
leaving seven sons and three daughters. 
The sons were Virayya, Yenkanna, Ramanna, 
Valiabharayudu, Pattabhiramanna, Sub- 
bayya and Chalamayya. The daughters 
were Kamamma, Venkamma and Jag- 
gamma. 

The fifth of the eons, Pattabhiramanna, 
separated from his brothers in lb70. The 
defendants Nos. 2 to 49 are the descend¬ 
ants of the six brothers who continued 
joint, and they are the appellants in this 
appeal. 

Kamamma married Mandkvilli Butchl 
Kamanna, and the ouly child of that mar¬ 
riage was Peda Pattabhiramanna. He died 
in 1881, leaving an adopted sou, Chinna 
Pattabhirammaya, who died in 1895'witL’* 
out issue but survived by his widow, 
Mandavilli Seetharam. She is defendant 
No. 1. 

The original plaintiff was Mandavilli 
Narayanamoorthy, a son of Mandavilli 
Butchi Kamanna, by bis second marriage 
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and so a half-brother of Peda Pattabhi- 
ramanna. On his death, his sons, Alanda- 
villi Venkata Gopala Row, and Alandavilli 
Satayana'*ayannan]urty, were substituted as 
parties in his place. They are the respond¬ 
ents in this appeal. 

In JtOG the members of the Xalam 
joint fanaly as then constituted separated, 
but the partition was net completed until 
19U0. Though there were only six branches, 
the family property was divided into 
seven shares. One share was allotted to 
each branch, and the remaining seventh 
share was allotted as to three-eighths to 
defendant No. 1 as the representative of 
Kamamma, four-eighths to the issue of the 
second daughter, Venkamma, and one- 
eighth to charity at Rajahmundry. The 
purpose of this suit is to impugn this 
partition and establish the plaintiffs’ claim 
as heir in reversion to one-seventh of the 
Nalam properties. 

In the plaint it is alleged that Nalam 
Bhimanna arranged that Pattabhiramanna 
should do business with his sons and be 
given an equal share along with his sons, 
and that this was agreed to by the sons; 
that the partition of 189G was made only 
with the evil intention of disinheriting the 
reversioners and there was no legal neces¬ 
sity for it; and that the cause of action arose 
from November, 1900. 

By the plaint it is prayed that h decree 
may be passed “declaring that the division 
effected among the members of the families 
of defendaiils Nos. 2 to 49 concerning the 
joint property wherein the Ist defendant 
was entitled to one seventh share, is in¬ 
valid after the 1st defendant’s lifetime, so 
far as it relates to the 1st defendant’s 
share of the property, and cannot affect 
the reversioners.” It will thus be seen 


sons of Bhimanna assented to that arrange¬ 
ment?” ^ 

The burden of establishing this agree¬ 
ment Rnd the sons’ assent to it is on the 
plaintiff, and it is necessary to see whether 
this burden has been discharged. 

First the plaintiff seeks to rely on a 

statement in the Will of Peda Patlabhi- 

ramanna, dated the 11th July, 1881, in these 
terms:— 

After my father, Butebi Kamanna Garu, 
married Kamamma, the eldest daughter of 
Nalam Bhimanna Garu, residing at Manda- 
peta, I was born to her. But as she died 
10 days after I w’asborn, my mother’s father, 
^e said Bhimanna Garu, his wife Papamma 
Garu, and his seven sons, Virayya and 
others, had since then kept me in their 
house, supported me, and educated me and 
taught me wisdom and business. As they 
arranged to get my second maternal uncle, 
Venkanna Garu’s daughter married to me 
and to give me a share equally along with 
my maternal uncles without my having any¬ 
thing to do with the property of my 
natural father, I ^vas attending to their 
business matters carried on at Mandapeta, 
\izianagram, Cocanada, Berhampur, Rajah¬ 
mundry, Tallarevu, Madras and other 
places for some time jointly with my 
maternal uncles and for some time myself 
singly.” 

Even treating this as a statement which 
suggests an inference as to a fact in issue, 
still it cannot be proved by or on behalf 
of the person who made it or his represen¬ 
tative-in interest (Evidence Act, ss. 17 and 
21 ). 

Therefore, standing alone, the statement 
m the Will cannot be proved by or on be¬ 
half of the plaintiff as evidence of what it 
asserts. 


that the plaintiff 8 claim is based on an al¬ 
leged right in Peda Pattabhiramanna to a 
share in the Nalam joint family property. 
It was rejected by the first Court, but on 
appeal the claim was affirmed by the High 

Court and a decree passed in the plaintiff’s 

favour. The right asserted could not have 
been inherent one, and so an arrangement 
under which it is alleged to have accrued 
is set up. This arrangement is pleaded 
aod the following issue was settled :—' 
‘Whether Nalam Bhimanna agreed as 
alleged in para, 5 of the plaint to give a 
sh^re in his family properties to Pattabhira- 
piauaa along with his eonsj-^hd’whether the. 


To escape from this difficulty the plaint¬ 
iff contends that the course of dealing in 
the family, the conduct of Peda Pattabhira¬ 
manna in relation to the properties in his 
po^ession and the independent status 
which he held and enjojed, the conduct of 
the executors in acting on the Will, and 
the treatment of him by the family, sup¬ 
port the view that the statement in the 
Will is true. Thus it has been contended 
that the AVill was acted on by the execu¬ 
tors, who were members of the Nalam family 

with the result that the statement waeadopt- 
ed as true. 

What happened is this. Property was 
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purchi 53 d with the joint fan U of the 
family, and the transfer waa tahen in the 
name of Pe ia Pattibhiramaniii. Ga his 
death it became necessary to obtain a 
transfer from his name, and acordingly, 
on the Gth October, 18S?, a petition was 
presented on behalf of N.ilam Ivimaiaju 
and his brother Nalam Venhataravuloo, to 
the Deputy Oollector and Deputy Registiar 
of Grants'and Certificates, Madras, pray¬ 
ing for the issue of a certitlcate. lu the 
aoplicition it was stated that the property 
had been acquired by inheritance, the 
grantee or registered holier being the 
brother-in-law of the petitioners, and that 
the registered holder being ou 

of death, wrote and delivered a Will stat¬ 
ing that the two brothers-ia-l^vv 
take a fresh certihcate a ter death. 

There is a clause in the Will to that effect. 
The certificates were issued as Played. 
Though this may be properly regarded as 
an assent by the two executors that the 
Will was duly executed, it caunot be 
treated as an admission by the members 
of the family that the siatemeut in the 
Will on which reliance is now placed, 
was true. What was done by the executors 
was a requisite or at any rate convenient 
step for the purpose of procuring a trans¬ 
fer in the Registry, hut cannot be deemed 
an admission of title in the sense urged by 

'’^The^'^'HV^h Court was iniluenced by the 
idea that^’acrount-books had 

back, and if there was any real founda¬ 
tion for this, there migiit be ground foi 

considering whether there was a presump¬ 
tion that these accounts, it produced, 
would be unfavourable “\®g 

■Rut when regard is had to all the lacis 
disclosed, there is no justification for the 
view that books were improperly withheld, 
as is cnnclusively shown m the ludgraent 
Tf the first Court. Nor do their Lordships 
think that the items in the accounts that 
have been produced when properly con¬ 
sidered really support the ® 

for it has to be borne m mind that Kda 
Pattabhiramanna was a son-in law and in 

^onn^ctionr isTiJniSnTthat ^he family 
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p')i:ite 1 t ) a right of pirticipiMon in ihc 
N il'iin fa nily pioperty. 

Bu', oYer uii aiJt’e ihid uitirmiLy lathe 
plaintiff’s pro)f, the dealings with thr' pro- 
party are iiicm.sistent wiLli the right ns 
claims Ac: irditig to his case Beda Ihittabhi- 
rauianna accpiired liis share before tlio 
date of 10-X. 1, which i-i a Cidj in leaf dated 
t!ie 2Uh August, iSlt) It eiobjli'^s the 
terms drawn up by the seven sons for tiie 
guidance of the Nalam family in reference 
to the joint family property. Peia Pattablii- 
ramauna was not a party to it, nor does 
it contain any reference to any share of 
his in the property. The lirst 0 )iirt relied 
on this exhibit as genuine. 'I'he High 
Court, however, doubted its authenticity, 
but on grounds that do not satisfy their 
Lordships, and they prefer to accept the 
appreciation of the Subordinate Judge as 
to its genuineness. 

On the 15th of December, 1870. a parti¬ 
tion deed, Ks. 11, was executed, when 

Pattabhiramanna separated from the Nalam 

family. Tiiis document contains no refer¬ 
ence to any share such as that niw claim¬ 
ed. It treats the property, after deduction 
of the separating brother’s share, as d ivi- 
sible into seven shares, six of which were 
to belong to the remaining six branches, 
while the seventh share was to be dealt 
with by these six branches as they liked. 
Tnese branches continued joint till 1895. 
In that year the partition now attacked 
began. Its terms have already been set 
out. 

In the plaint it is described as ‘ made 
only with the evil intention of disinherit¬ 
ing' the reversioners of the said property 
and not bona fide'" But no such case is 
proved. In its omission of all notice of a 
one-seventh share as belonging to the line 
of Kamamma, this partition is in precise 
accord with the dispositions of lc49 and 
1870. and it is difficult to suppose that 
they' were both made without the know¬ 
ledge of Peda Pattabhiramanna. More¬ 
over, the members of the six branches did 
not gain by the omission; they did not 
keep for themselves the one-seventh share, 
but allotted it in the manner indicated, 
q'hea again it is significant that the lines of 
the two daughters both benefited, and that 
Appalaraju, the 1st defendant’s father, took 
part in this allotment, and never sug- 
"ested that the one-seventh share belonged 
To his daughter, or that she had any better 
claim than the line of Venkamma the 
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fiister. Xor difl the Ist defendant herself 
demur to the allotment which was made. 
On the contrary, she expressly assented to 
it. This the plaintiff treats as a relinquish¬ 
ment and in effect an invalid alienation of 
the one-seventh share to which he claims to 
be reversionary heir. 

In their Lordships’ opinion the plaintiff 
has failed to prove the arrangement or 
agreement under which a share is alleged 
to have been given to Peda Pattabhir- 
amanna, and they will humbly advise His 
Majesty that the decree of the High Court 
ought to be reversed and the suit dismiss¬ 
ed with costs in both the lower Courts. 
The respondents must also pay the costs of 
this appeal. 

-A- Appeal allowed. 

Solicitor for the Appellants:—Mr. Dotm/as 
Grant, 
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LAHORE HIGH COURT. 

First Civil Appeal No. 11.H7 of 1922. 

January 15, 1927. 

Present;—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lai. 

MUHAMMAD ISHAQ and others— 
Plaintiffs—Appellants 

Pirzada MUHAMMAD HUSSAIN KHAN 
AND others—Defendants— 
Respondents, 

Civil Procedure Code (Act V of 1903), s. 92—Order 
III, r. 4, 0. XLI, r. If—Appeal bp some of the plaintiffs 
authorised to file suit, legality of—Power of one 
appellant to sign power-of-attomey on behalf of the 
rest. 

In a suit under s 92 of the Civil Procedure Code 
all the persons authorised to institute the suit con¬ 
stitute one plaintiff and all must combine to take 
any material step in the prosecution of the suit. An 
appeal hied by some of them only is incomoetent 
[p. 83S. col. 2; p. 839, col I.] * F • 

Maddala Bagavannarayana v. Vadapalli Perumal- 
lacharyulu (1) and Vishondas v. Damomal (2) fol¬ 
lowed. ’ 

Provisions of 0. XLI, r. 4, Civil Procedure Code, do 
not authorise the filing of an appeal from a suit under 
8. 92 of the Code by some only of the plaintiffs 
authorised to file the suit. (p. 839, col. 2.] 

In the absence of proof that one of the appellants is 
duly authorised by the others to sign the power-of- 
attorney of the Counsel on their behalf such power-of- 
attorney must be signed by all the appellants per¬ 
sonally. [p. 839, col. 1.] 

First appeal from the decree of the Dis¬ 
trict Judge, Delhi, dated the 3rd February, 

hiU Sardha Ram, R. 8., and Mr. Gobind 

Ram Khanna^ for the AppeJiants, 


Messrs. Bishan Narain and Hem Raj 
Mahajan, for the Respondents. 

JUDGMENT. —Three men Haji Mu- 
hammad Ishaq, Muhammad Ibrahim and 
Muhammad Sadiq, after having obtained 
the consent in writing of the Collector 
of Delhi under s. 92 of the Civil Procedure 
Code, instituted a suit iu the Court of the 
District Judge of Delhi in respect of a 
mosque known as Musjid Khurd Tin 
Burjwali situate at Bara Hindu Rao in Delhi 
claiming reliefs such as are mentioned in 
. The suit was partially decreed by 
the District Judge. This is an appeal by 
the plaintiffs against the decree of the 
District Judge so far as he declined to 
grant certain reliefs to the plaintiffs 

A preliminary objection is taken on 
behalf of the respondents that no appeal 
lies as the decree was given with the con¬ 
sent cf the plaintiffs. A reference to the 
judgment of the learned District Judge 
however, shows that the plaintiffs through 
their Counsel merely approved of the ap¬ 
pointment of certain gentlemen as a com¬ 
mittee of management and in the grounds 
of appeal to this Court objection is taken 
to the appointment of one Hamid Ullah as 
one of the managers. So far as the other 
matters decided by the District Judge are 
concerned there was no consent by either 
party to the conclusions of the learned 
Judge. We are, therefore, of opinion that 
th6r6 is no fores in this objection except 
with regard to the grounds of appeal relat¬ 
ing to the appointment of Hamid Ullah 
But another preliminary objection taken 
by the Counsel for the respondents has 
force. It appears that out of the three 
plaintiffs only two have authorised this ap 
peal. In the memorandum of appeal the 
names of all three are mentioned but in 
the grounds of appeal only Haji Muham¬ 
mad Ishaq is mentioned as the appellant 
and the power-of-attorney in favour of 
Mr. Sardha Ram who presented this appeal 
IS signed only by Muhammad Ishaq and 
Muhammad Ibrahim. Muhammad Sadiq 
has not authorised Mr. Sardha Ram in 
writing to present this appeal. We must, 
therefore, assume that the appeal is only 
by two out of the three plaintiffs who were 

authorised by the Collector to institute the 
suit. 

Mr, Sardha Ram, however, contends that 

an appeal could be filed by one or more 
of the plaintiffs on behalf of all. We are 
iin^bje tQ coqcede to tbi? contention, In a 
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suit under s. 92 of the Civil Procedure 
Code all the persons authorised to institute 
tbe suit constitute one plaintiff and all 
must combine to take any material step 
in the prosecution of the suit. This was 
the view taken in tlie case of Maddala 
Bagavdnnarayana v, Vadapalli Perumalla- 
charyuhi (1) [in Civil Appeals Nos. l44 to 
14t)ofP)U", decided by a Division Bench 
of the Madras High Court on the 23rd of 
March, 1915,] in which it was held that 
where more than two persons interested 
in a trust have obtained the necessary 
sanction under s. 92 of the Civil Procedure 
Code any two of them cannot sue with¬ 
out the others and that the language of 
8. 92 shows that the persons authorised to 
sue are all the persons to whom the con¬ 
sent has been given and not any two of 
them. It is true that this case relates to a 
suit and not to appeal but w® consider 
that the same principle applies to both 

cases. ^ , T j- ■ 1 

The same view was taken by the Judicial 

Commissioner f-t Sind in Vishondos v. 
Damomal (2) The facts of that case are 
identical with those of this as in that 
case also three persons authorised under 
s 92 of the Civil Procedure Code instituted 
a suit which was dismissed. Two of the 
plaintiffs filed an appeal which was held to 
be incompetent. It was indicated iri the 
judgment of the learned Judicial Com¬ 
missioner that the proper procedure in such 
cases is to implead the plaintiff who does 
not consent to an appeal as a respondent but 
with the permission of the Advocate 
eral authorising the remaining plaintiffs 
to present an appaal and to mike thereat 

as respondents. ^ j j 

Counsel for the appellants then contended 
that some of numbers of appellants could 
authorise him to file an appeal but in the 

absence of proof that one of the appellants 

is duly authorised by the others to sign 
the power-of-attorney of the Counsel on 
their behalf such powsr-of attorney must 
be signed by all the appellants person¬ 
ally. This is clear from O. IH, r. 4, 
Civil Procedure Code, which provides that 
the appointment of a Pleader shall be in 
writing and shall be signed by the person 
who appoints him or by his recognised 
agent or by some other person duly authons- 
ed by the power-of-attorney to act on his 

behalf. 

(1) 31 Ind. Cas. 230; 29 M. L. J. 231. 

(?) 76 Ind. Cas. 345; A. I. R. 192p bind 1. 


Mr. SardhaPam then relied upon 0. XLI> 
r. 4, which provides that where Hiere are 
more plaintiffs than one in a suit and the 
decree appealed from proceeds on any ground 
common to all the plaintiffs any one of the 
plaintiffs may appeal from tlie whole decree. 
But as we have already indicated in the 
present case the three persons who filed 
the suit are in the eye of law one plaintiff 
and not more than one plaintiff and, there¬ 
fore, 0. XLI, r. 4, does not apply to the 
facts of this case. 

Mr. Sardha Ram then asked us to adjourn 
the hearing under t). XLI, r. 20 and to 
direct that Muhammad Sadiq be made a 
respondent. We declined to accede to this 
prayer as, in our opinion, even if under the 
circumstances of this case we had the 
power to order that Muhammad Sadiq be 
made a respondent without the consent of 
the Collector we considered that the cir¬ 
cumstances of the case did not j ustify such 
a course. 

We dismiss this appeal with costs. 

R. L. Appeal diismis-icd. 
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January 19, 1927. 
pj'esent: —Mr. Justice Addison. 
KARAM KHAN and another 
—Plain iiFFs—A ppellants 

versus 

MAST ALl KHAN and others— 
Defendants—Respondents. 

Cit'd Procerfitrfi Code (Act V of 1908), 0. XXII, r. 4 
_ Death of one of several respondents—Legal represen¬ 
tatives not brought on record — Abatement, whether par¬ 
tial or in toto—Tests. 

Whether a suit or an appeal abates in whole or 
in part depends on whetlier the interest.s cf the re¬ 
spondents are or are not separately defined. If they 
are separable, the suitor appeal will abate only as re¬ 
gards the interest of the deceased. If they are joint 
the proceedings will abate as regards the whole of 
the joint interests, [p. F40, col. 1.] 

Darshan Das v. Bikramajit Rai (2) and Raghbir 
Saran v. Sohan Devi (3), followed. 

Second appeal from the decree of the 
District Judge, Dera Ghazi Khan, dated 
the 20th November, 1925, affirming that of 
the Additional Sub-Judge, Fourth Class, 
Dera Ghazi Khan, dated the 25th August, 
1925. 

Mr. Niaz Muhammad, for the Appellants, 

Mr. Hargopal, for the Respondent?, 
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JUDGMENT. — The plaintiffs are co- 

Bharers of certain land along with defend¬ 
ants Xos. 1 to 3 and certain other pro forma 
defendants. The plaintiffs instituted a 
suit for a declaration that defendants Nos. 1 
to 3 were in reality owners of only a 24/;J8ths 
t^are and not a share of t0/578ths. 
8^'recorded in the revenue records, that 
fs, the ■ plaintiffs claimed a declaration 
that 36..576lh3 of the shares recorded in 
Uie name of defendants Ncs 1 to 3 was 
theirs. The trial Court dismissed the. 
suit. On appeal the learned District Judge 
found that defendant No. 2 named Baha-. 
dur Khan, had died on the 9th May, 1925, 
during the pendency of the suit and that 
his representatives were never brought 
upon the record. He held that a suit or 
appeal filed against a dead person was a 
nuliity and that the appeal could not 
proceed as regards defendants Nos. 1 
a^d 3, that is, MastAli Khan and Jamal 
Khan as no specification of their shares 
was possible. He purported to follow 
Ibihxi V. Lala (Ij. Against this decision 
the plaintiff’s have preferred this second 
appeal. -.- 

It seems to me that the question whether 
the appeal abates in whole or in part 
depends on whether the interests of the 
respondents are or are not separately defin¬ 
ed. If they are separable, the appeal. will 
abate only as regards the interest of the 
deceased respondent. If they are joint, the 
appeal will abate as regards the whole of 
the joint interests. This was what was 
laid down in Darshan Das v. Bikramajit 
Rrii (2). A similar view was taken by a 
Division Bench of this Court in Raghbir 
Saran v. Sohan Devi (3). In it there was a 
sale to various vendees the interest con¬ 
veyed to each of them being specified in 
the sale deed. One of the vendees died and 
no application was made for the substitu¬ 
tion of bis heirs within time. Accordingly 
the whole suit was dismissed on the ground 
that it had abated. It was held on appeal 
that the suit had abated as against the 
interests of the deceased vendee only. In 
this ruling Khuda Bakhsh v. Mathra Dass 
•(4) was distinguished while Zainab Bibi v. 

(1) 21 Ind-Cas. 951; 41 P. R. 1915; 15 P. L. R. 1914; 
16P. W. R. 1914. 

<. (2) 89 Incl- Cas. 953; 48 A. 81; 23 A. L. J. 938; L. 

It C A. 587 Civ,-; A. I. R. 1926 All. 128. 

(.3) 86 Ind. Cas. 1; 6 Lah. 233; 26 P. L. R. ICO* A 
1. R. 1925 Lah. 381; 7 Lah. L. J. 149. 

.S(4?-18 Ind Cas. J82; 62 P. R. 1913 ; 85 P. L. R. 1913- 
99 P.^Y..R. 1913, ’ 
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Rohila (5) was followed. In the last named 
case the plaintiff who was the daughter of 
a Dogar, sued the nine defendants colla¬ 
terals of her father for possession of her 
fathers landed properly on the ground that 
it was self-acquired and that she as a 
daughter had a preferentipl right to the 
collaterals. The lower Court dismissed the 
suit holding that the property was ances¬ 
tral, During the pendency of the appeal 
in the Chief Court one of the defendants- 
respondents died and application for the 
substitution of the names of his legal re¬ 
presentatives was not made within time. 
It was held that the appeal abated qva 
the deceased collaterals’ share of the land 
but not as regards the shares of the other 
collaterals as each had a separate right to 
his ancestral share. In my opinion the 
principles laid down in Raghbir Saran v. 

DeW (3) and Zainab Bibi v. Rohila 
(5) apply in the present case for the in¬ 
terests and shares of the first three defend¬ 
ants are separately given, namely, Mast. 
Ali Khan 36/i;76, Bahadar Khan 20/576 and 
Jamal Khan 4/576. The claim of the 
plaintiffs w'as that the total of the shares 
of these three should be declared to be 
24/576 and not 60/576, i. c., that Mast 
Ali Khan’s share should be declared 

to be 14^7576; the share of Bahadur 

Khan deceased 8/576 and that of Jamal 

Khan 1 2/^76. The fact, therefore, that the 

appeal is no longer competent as against 
Bahadur Khan's share of 20/576 does not 
mean that it is not competent as regards 
Mast Ali Khans’ share of 36/576 and Jamal 
Khan’s share of 4/576 which can be reduc¬ 
ed if the plaintiffs suit is correct, to 

576 

Besides, it is obvious that in the present 
suit the plaintiffs need not have included 
Bahadur Khan in the beginning had they 
not wished to dispute his right to hold the 
share recorded in his name. The shares of 
all three defendants are separate and the 
suit could have been brought against one 
of them or two of them or all three. In 
these circumstances I hold that the appeal 
was still competent as regards Mast Ali 
Khan and Jamal Khan defendants Nos. 1 
and 3. This was the only point argued in 

(5) 39 Ind. Cas. 277; 23 P. R. 1917. 
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appeal. It was admitted that so far as 
Bahadur Khan’s share was coacerned the 
plaintiffs had lost all rights to contest it. 

I accordingly accept the appeal and set¬ 
ting aside the order of the District Judge 
hold that the appeal was competent so far 
as the shares of defendants Nos, 1 and 3 
were concerned. I return the appeal to the 
District Judge to be decided in accordance 
with law as regards the shares of those two 
persons. Court-fee on appeal will be re¬ 
funded. Parties will themselves bear the 
other costs incurred in this Court. 

ji. L. Appctil accepted. 
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MADRAS HIGH COURT. 

Appeal aoainst Order No. 380 of 1925. 

October 13, 192C, 

Present-—Mr. Justice Odgers and 
Mr, Justice Curgenven. 

THUSHTU BALAKRISHNA CHETTIAR 

and others—Appbolvni's 

verfiKS 

V. KRlSHNAMURl'Ml IYER and otheks 

—Respondents. 

Civil Procedure Code (.Ift \ of lOOS), ss. 02, UtO, 
0 XX r. II {2)Suit under s. 02—Power of Court to 
direct 'takiwj of accounts—Court, whether entitled to 
postpone paynieiit under decree with consent of decyee^ 
holder-Security bond, executed by third party, whe¬ 
ther enforceable under s. 11,5, Cicil Procedure Code- 
Additional interest, provision for, in security bond, 

whether legal— Decree—Construction—Dii'cclion to 

trustee to make good certain snins to temple—Decree, 
whether declaratory or executable-Jieference to plead¬ 
ings and judgment. 

The provisions of s. 02. Civil Pror.Hlure Code, are 
wide enough to entitle the Court to direct an account 
uguinst a trustee and to make an order on him to 
pay the aruovint fouad to be due on the tAkmg oL 

those accounts, ip. 812, col. 1.] 

Nathu Mai v. Kishori L it Siay/t (3), followed. 

Where a decree is ambiguous, it is competent to 
the Court in executing it to refer to the pleadings 

and the judgment. [idhd.J . i w 

Upadhayayula Yegnanarayana v. kottalanka Ma- 

kayyaU), followed. , . , , . i ,, 

A decree which directs thivt the defciidAut shnli 

be liable to make good to another a epecitied sum of 
money is an executable decree and not merely a 
declaratory one. fp. 842, col. 1; P- 844, col. 

Syama Charan Das V. Satya Prosad Choudhujy/ (\), 

followed. , ,,, , 

Order XX r.ll (2), Civil Procedure Code,empowers 

a Court in executing a decree to order, with the con¬ 
sent of the decree-holder, tlie payment of tlie dc'cree 
amount to be postponed upon sucli terms^as to taking 
of security as it thinks lit. [p. 842, coL 2.] 

Subramania Pillai v. Corera and Satya Shankar 
Ghosal V. Maharaj Sarain Choudhuri (10), followed. 

Where during the pendency of an api>eal agauist 
a decree in consideration of the decree-hohler post¬ 


poning oxocution. n tliird person executes a .security 
bond fur due sati.sfacti')!! of tiie decM'ee, the security 
bond is euforccable in j'roceedings under s. l b> and 
a separate suit therefor is not necc-ssary. It inakt-s 
no difference that the security is furnished by a tliiiai 
person not a party to tlie suit (p. Sl.'b col. l.j 

If a surety offers s'cm ity which is acc 0 ])ted and 
undertakes to pay additional inl(M-est on conditiia 
that execution is stayed, the decree-holder is entitled 
to insist that that contract shall be carried out. j). 
843. col. 2.] 

Sadasira Pillai v. Ilamalinja Pillai 6 . folhjwcd 

Appeal against the order of the Court of 
the Subordioate Judge, Tanjore, dated the 
10th August, ly25, and made in E. P. No. 
91 of 1925 of the Additional Subordinate 
Judge, Tanjore. 

Mr. A. C. Sampath Ayyanger, for the 
Appellants. 

Messrs. S. T. Srinivasagopalachari and A. 
T'. Viswanaiha SasD'i, for the Respondents. 

JUDGMENT. 

Odgers, J. —The facts are set out in 
the judgment of my learned brother which 
I have had the advantage of reading and 
I, therefore, need not repeat them here. 

The first point taken in this appeal 
against the judgment of the Subordinate 
Judge of Tanjore is that the decree is 
merely declaratory and, therefore, not execut¬ 
able in that no act is to be done [c/ Syama 
Charan Dasv. Satya Prosad Choudhury (l).l 
The decree says “that this Court doih 
order and diiect that the let defendant 
shall be liable to make good to the temple 
Its. 2,774 and odd and that failing rccovciy 
thereof from him, defendants Nos. 6 and 7 
be liable to make good the deficiency and 
also Rs. 338 and the 7th defendant liable 
to makegood to the temple Rs. tO.” It 
is to be observed that the words ‘order 
and direct’ appear in the decree but some 
argument has ranged round the words 
‘shall be liable to make good.’ The suit 
was a suit under s. 92, Civil Procedure 
Code, and prayed inter alia that the defend¬ 
ants be directed to render accounts of 
their management of the plaint temple 
for the last 12 years and for their removal 
as trustees. The plaintiff clearly charged 
the defendants with non-maintenance of 
accounts, improper use of the money and 
mis appropriation of the temple funds. In 
Saminatha Filial v. Sundaresa Filial (2) a 
Full Bench of this Court held that if the 
relief is claimed as to amount of inis- 

( 1 ) 70 Ind. Cas. 427; 36 C. L. J. 101; A. I. K. l!*2;j 
Ind. Cas. 911; 14 L. W. 238; 20 M. L. T 

267- 
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appropriation but the amount is not ascer¬ 
tained and would have to be determined 
by eaquiiy iu the suit, this brings the case 
within the mischief of s 92 [d), Civil Pro¬ 
cedure Code. Ill Nathuvial v. Kishori Lai 
Singh f3), a decision of the Allahabad High 
Court, tiie learned Judges held that the 
provisions of s. 92 are wide enough to 
entitle the Court to direct an account 
against a trustee and to make an order on 
him to pay the amount found to be due on 
the taking of those accounts. So it seems 
to me there is ample authority for saying 
that a decree passed under s. y2 may 
order the defendant to pay the amount as 
may be found due from him. I said that 
some argument had been addressed to us 
on the words “shall be liable to make 
good." There is authority for saying that, 
if the decree is ambiguous, the judgment 
may be consulted and the decree constru¬ 
ed in the light of the plaint and judg¬ 
ment [cf, Upadfiayayula Yegnanarayana v. 
Kottalanka Makayya (4) followed in 
Rangachariar v Souri Bhattachariar (5) 
both decisions of this Court.] The judg¬ 
ment finds that a certain sum has to be 
accounted for by the 1st defendant and 
the learned Subordinate Judge directs 
that the Ist defendant shall make good 
to the temple Rs. 2,771 and odd and de¬ 
fendants Nos, 6 and 7 shall make good 
to the temple, etc. Why the drafting clerk 
in drawing up the decree introduced the 
words “be liable to" one cannot guess. 
But in any case it seems to me the inten¬ 
tion is clear enough that the defendants 
found liable shall pay the various sums 
to the temple for which they are found 
responsible It seems to me, therefore, that 
this first point must fail. 

The second contention is that this secur¬ 
ity bond as to which execution proceed¬ 
ings have been taken and which is really 
the subject of the appeal ought not to have 
been accepted by the Court and that it is 
in fact ultra vires. The argument is that 
this taking of security must be governed 
by O. XLl, rr. 5 and 6 in that the decree 
was under appeal at the time the secur¬ 
ity was offered and accepted. An argu¬ 
ment of this sort comes with the worst 
possible grace from the appellant who has 
himself offered security in order to stay 
execution proceedings instituted against 

(3) 28 Ind. Cas. ?*80. 

(4) .31 Ind. Cas. 478; (1915) M. W. N. 914. 

(5) 33 lad. Cas. 561, 


the 1st defendant. Rules o and 6 of 
O. XLE lay down that an appeal shall 
not operate as a stay of proceedings and 
further rr. 5 (2) and 0 appear to be in¬ 
applicable because the appeal time here 
had expired and there is no question here 
of any order for sale. Order XLI, rr. 6 
(1) does not in terms apply, nor need we 
consider rr. 5 (3) and (4). The argument 
further overlooks the provisions of 0. XX. 
r. 11 (2) which provides for a matter of 
consent of this sort. The Privy Council in 
Sadasiva Pillai v. Ramalinga Filial (G), a 
case similar to this, said that they were 
not clear that the contention that only the 
Appellate Court was competent to grant a 
stay was well-founded. They did not dis¬ 
cuss this in detail as the point had not 
been taken in appeal. Lakskmana v. Sukiya 
Bai (7) appears to me to be quite clear. 
The case in Sadasiva Pillai v. Ramalinga 
Pillai (6) referred above was followed and 
the order proceeded on a condition assented 
to by the decree-holder which the Court 
approved of and sanctioned. It may also 
be noticed in connection with the fourth 
point to be hereafter mentioned that in 
this case extra interest was also agreed to 
be paid [cf. also Slieo Golam Lall v. Beni- 
prosad (Sj which points out that the Privy 
Council in Sadasiva Pillai v. Ramalinga 
Pillai (6) allowed execution for mesne 
profits not specifically included in the de¬ 
cree but in respect of which the defendant 
had entered iuto an agreement to account 
on condition of execution beingstayed.] A 
recent case of our own High Court Subra- 
mania Pillai v. Corera (vi) held on a 
similar agreement that the judgment-debtor 
was estopped The cd.se ot Satya Shankar 
Ghosal V. Maharaj Narain Choudhri (10) 
quoted by the learned Vakil for the appel¬ 
lant seems to be inapplicable as it refers 
to a Court having executed a decree and 
then after such execution having restored 
the property to the person e/ec/cd by it. I 
am of opinion that this matter of contract 
falls under O. XX, r, 11 (2) and that the 
appellant cannot be heard to say that the 
matter is ultra vii'es. 

fH) 2 I. A. 219 at p. 232; 24 W. R. 193; 15 B. L. R. 

383; 3 Sar. P. C. J. 519; 3 Suth. P. 0. J. 190 (P. C.). 

(7) 7 M. 400; 2 Ind. Dec. (N. s.) ^62. 

(8) 5 0. 27; 4 Ind. Jur. 409; 4 C. L. R. 29; 2 Shome 
L. R. 182: 2 Ind. Dec. (n. s.) 629. 

(9) 86 Ind. Cas. 723; 48 M. L. J. 121; (1925) M. W. 

N. 86; A. I. R. 1925 Mad. 457. 

(10) 17 Ind- Caa. 728; 35 A. 119; 11 A. L. J. 83, 
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The third point is as to the lL:ii)iUty in¬ 
curred under the security bjinJ. The ma- 
terial portion of it i^ os follows : — 

“As an undertaking has been given to 
furnish security’' fora sum of Rs.'J,774-8-2 
and interest thereon at 6 per cent, per 
annum without prejudice to the right of 
the 1st defendant objecting as aforesaid 
and as execution proceedings are going to be 
stayed on security being furnished for the 
aforesaid amount, in the event of the High 
Court Appeals Nos. t<5 of 1921 and 118 
of 1922 [Peria Nathamai Malhajigunda v. 
Thippa RamasuMvii Chtttiar (ll)! prefer¬ 
red by the 1st defendant against the pre¬ 
liminary decree and final decree in the 
above suit being decided against the 1st 
defendant and the 1st defendant directed 
to pay the amount, I have agreed to pay on 
behalf of the 1st defendant a sum to the 
extent of Rs 2,800 with interest at 6 per 
cent, per annum for and towards the amount 
to be 80 decreed and have furnished the 
under-mentioned property as security. 
Myself and my representatives are hereby 
hound to pay the aforesaid amount on the 
liability of the said property." 

It seems to me that on the words in italics 
there can be no question that the liability’' 
is personal and that the appellant under¬ 
took personally to pay and did not simply 
furnish security by oifering his property. 
If this is so, 8. 145, Civil Procedure Code, 
clearly applies and, even if one is wrong 
as to this, Beti Mahalakshmi Bai v. Badan 
Singh {[2) is an authority for the position 
that a security bond offered and accepted 
under these circumstances is enforceable 
under 8. 145, It was attempted to be ar¬ 
gued that the cases cited on behalf of the 
respondent were all cases relating to the 
judgment-debtor himself and that s. 145 
applies to the intervention of a third party 
only. Section 145 says “any person” and I 
have not heard anything to convince me that 
there is any difference in law whether a 
security is furnished by the judgment-debt¬ 
or himself or whether he obtains the ser¬ 
vices of some one else to furnish security 
for him. 

The fourth point is as to interest. The 
point was never raised in any of the lower 
Courts and that is really sufficient fm us 
to refuse to deal with it. I have already 
referred to Subramania Pillai v. Corera 

(11) 7R Ind. Oas. 950; A. I. R. 1925 Mad. 212. 

(12) 74 Tnd. One. 927; 45 A. C49; 21 A. L. J. COl; 
A. I. R. 1924 All. 105. 


(9) and reference may also be made to 
Suhramani.i ('Inttiar v. Rajesvuira Srthv- 
pathi (l.'b and hhiho v. Sukiija P>(ii 

A point was attempted to be made here tliat 
the sum of Rs. 2.800 mentioned in the 
security bond was intended to cover the 
principal and all interest. This, to my 
mind, is clearly untenable. Having legard 
to the authorities cited, it seems to me to 
be perfectly clear that, if a surety offers 
security which is accepted and undertakes 
to pay additional interest on condition that 
execution is stayed, the decree holder is 
entitled to insist that that contract shall he 
carried out on the principle laid down in 
the Privy Council case in Sadasiva Pillai 
v. Ramalinga Pillai (6). 

I am of opinion for all these reasons that 
the appeal fails and must be dismissed 
with costs of the Ist respondent. 

Curgenven, J. —This appeal is against 
an order enforcing a security bond execut¬ 
ed by the appellant in the following cir¬ 
cumstances. The 2nd and 3rd respondents 
filed a suit (0. S. No. 33 of 1921 on 
the file of the Additional Sub-Court of 
Tanjore) against certain temple trustees, 
praying for their removal, foraccouuts, and 
for the prep.iration of a scheme. There 
was a preliminary decree on yth February, 
1921, and a final decree was passed on 21bt 
November, 1921, which among other things 
made some of the defendants lial)le for 
certain sums of money and appointed a 
Receiver On 15th March, 1921, the trustees 
appealed to the High Court against the 
preliminary decree and while this appeal 
was pending the respondents ;sought to 
execute the final decree. Thereupon at the 
instance of the 1st defendant, whom this 
decree made liable in a sum of Rs. 2,774 8-2 
the appellant executed the security bond 
now in question, and execution was post¬ 
poned. Now the Receiver has obtained the 
order under appeal (E. P. No. 91 of 1925) 
directing the security to deposit the amount 
for which he has made himself liable. 

The order is contested on four grounds, 
and the first ground is that the decree is 
merely declaratory and not executable. It 
is said in the first place that s. 92 of the 
Civil Procedure Code under which the suit 
was brought, does not provide for recover)^ 
of money but for the rendering of accounts, 
confining ourselves to the relevant terms of 
the section, it authorises the institution of a 

(U) 43 Tn4 Cas. 187; 41 M. 327; C L. W. 762; (19171 
M. W. N. 872; 34 M. L. J. 84. 
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Sait” to obtain a decree. [d) directing 

accounts and inquiries. [h) granting 

such, further or other relief as the nature 
of the case may require.” 

We have not been referred to any author¬ 
ity for the position that a decree for the 
payment of money is outside the scope of 
ttie section. On the other hand, the view is 
expressed in Nathu Mai v. Kishori Lai Singh 
(3) that the provisions of s. ‘J2 “are quite 
wide enough to entitle the Court to direct 
an account against a trustee and to make 
an order upon him to pay the amount 
found to be due upon the taking of those 
accounts.” It is claimed that this is exactly 
what the Court has done here. In a Madras 
case, Swaminatha Pillai v. Sundaresa. Pillai 
(2), the question was not expressly dis¬ 
cussed but the suit was one by the general 
trustee of a temple to recover money due 
from a subordinate trustee, and it was 
held to fall within s. 92, a conclusion which 
assumed, I think, that the section could 
give the plaintiff, what he asked for. It 
appears to me that cl. {h} is quite wide 
enough to cover relief of this character 
and that very strong reasons should be 
required before driving a plaintiff to a 
separate suit for money found due upon 
an account taken in a suit under the sec¬ 
tion. It remains to be seen whether the 
decree in this suit does, in fact, order 
payment. The words used are that the 
Court “doth order and direct that the 1st 
defendant shall be liable to make good 
to the temple Rs. 2,77^-8-2.” To adopt 
the test employed in Syama Charan Das 
V. Satya Prosad Choudhury (1) and else¬ 
where, is this a decree which merely de¬ 
clares the rights of parties or does it direct 
any act to be done? On the one hand, it 
‘orders and directs;' and does not merely 
‘declare,’ but, on the other hand, by the 
use of the phrase ‘shall be liable’it leaves 
uncertain whether the intention was to 
direct payment or merely to establish 
liability. It is, therefore, in my view, 
ambiguous and there is ample authority 
for the principle that in such circumstances 
it is permissible to construe the decree 
in the light of the pleadings and of the 
judgment [see Upadhayayulu Yegnana- 
rayana v. Kottalanka Makkayya (4) and 
Rangachariar v. Soui'i Battachariar (5).] 
The plaint asks for a direction to the 
defendants to render accounts of their 
management of the plaint temple for the 
pest 12 years end concludes with tie 
general prayer “for such further or 


other relief as the Court may deem fit to 
grant under the circumstances of the case." 
The issues included, as No. 10 ‘to what 
relief plaintiffs aie entitled?' Turning to 
the tinal judgment of :^lst November, 
1921, we find that the material passage of 
the decretal portion runs as follows;— 
“The result is that I direct that the Ist 
defendant shall make good to the temple 
Rs. 2,774 8-2.” This is a perfectly clear 
direction to pay that sum, and I can only 
infer that if the learned Judge who wrote 
those words had taken care to ensure tho 
unambiguous expression of his intention 
in the decree, it would have in terms direct¬ 
ed payment accordingly in the light of 
the judgment. I decide that the decree 
is executable and not merely declaratory. 

The second point taken is that the Sub¬ 
ordinate Judge was not competent to stay 
execution at that juncture and, therefore, 
that the security bond, which was given 
in consideration of the sta 3 % is unenforce¬ 
able, The argument proceeds upon the 
supposition that the Court must be deemed 
to have acted either under r. 5 (2) or under 
r. 6 (2) of 0. XLI, because it is said the 
Code contains no other provision under 
which it could act. It may be conceded 
that neither of these rules gave a jurisdic¬ 
tion to stay, since, as regards the former the 
appeal time had expired, and as regards the 
latter,nosalehad been ordered. Nevertheless, 

I think that the course taken was clearly 
permissible. Rule 5 (1) of O. XLI provides 
that an appeal shall not operate as a 
stay of execution, so that where a decree 
is under appeal a Court may proceed 
with its execution, and may in the course 
of execution do all such things as may 
be legal, just as it might do if no appeal 
had been preferred. Rules 5 (2) and 6 (2) 
of O. XLI, so far from interfering with 
these powers, confer certain additional 
powers upon the executing Court. The 
question thus is whether in the ordinary 
course of execution the Court could have 
deferred execution upon the security fur¬ 
nished by the appellant, and the answer 
to this is, undoubtedly, ‘yes’. In the 
first place it was a consent arrangement 
and even if the Code made no provision for 
such a course, it is hardly open to the 
appellant, who consented to bear his share 
in it, to dispute hisliabilily under it. The 
Code, however, does expressly make such a 
provision for r. 11 (SJJ of O. XX, enables a 
Ccurt after the passing of a decree, and with 
the consent pi the ctcjee-holcer, todfcr 
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paynieut of the amouut decreed to be post¬ 
poned upon such terms: as to the taking 
of security as it thinks tit. That was what 
was done here and the objection, therefore, 
fails. 

The third point is that the bond did not 
create a personal liability enforceable in 
execution under s. 145, Civil Procedure 
Code, and that in so far as the appellant's 
property was hypothecated under it, the 
decree-holder's only remedy is l>y separate 
suit. Upon the question of fact, I am 
quite clear that the bond dees make the 
appellant personally liable. A translation 
made here of the material passage runs 
thus:— 

"As an undertaking has been given to 
furnish security for a sum of Us. 2,774-8*2 
and the interest thereon at G per cent, per 
annum without prejudice to the rights of 
the 1st defendant objecting as aforesaid 
and as execution proceedings are going to 
be stayed on security being furnished for 
the aforesaid amount in the event of the 
High Court Appeals Nos. 85 of lu21 and 
111 of 1922 [Ferid NatkairKti Malkajigunda 
V. Tippa Ramdsvdmi Chettiar (l\)] prefer¬ 
red by the Ist defendant against the pre¬ 
liminary decree and final decree in the 
above suit being decided against the 1st 
defendant and the 1st defendant directed 
to pay the amount, I have agreed to pay 
on behalf of the 1st defendant a sum to 
the extent of Rs. 2,800 with interest at G per 
cent, per annum for and towards theamount 
to be so decreed and have furnished the 
under-mentioned property as security. My¬ 
self and my representatives are hereby 
bound to pay the aforesaid amount on the 
liability of the said property.” 

This, undoubtedly, comprises a personal 
covenant to pay as well au agreement to 
hold liable the property given as security. 
Accordingly the decree-holder may proceed 
in execution against the surety, under s. 145 
of the Civil Procedure Code, to the extent of 
his liability, as if he was a judgment-debtor. 
The question has then been raised as to 
the position of the hypothecated property, 
whether it can be proceeded against at all 
in execution and, if so, whether it may be 
sold as though under a mortgage-decree 
for sale. On the first point, neither principle 
nor authority has been shown for the entire 
exclusion of this properly from execution 
process 60 loner as the surety remains the 
owner of it. We have been referred to two 
cases, Chandrahati v. BahiL Ram (14) and 

^14) 27 Ind, Ca6. 3C5; 10 C, W. N. 176. 
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that such ])n>perty cannot be summarily 
sold as moitgaged property, but that, if it 
is to be brouglit to sale in execution the 
decree holder must give uj) his mortgage 
rights. Those cases proceeded upon a con- 
eideiation of the terms of s. 145 Civil pjo- 
cedure Code, ibit the whole question of the 
enforce of a bond of this character has 
since been considered by the Judicial 
Committee in /lu) Raghubar Singh v. Jai 
Indra Bahadur Singh (ilij. The bond with 
which their Lordships dealt with was 
found to be an instrument of charge only, 
and not a bond imposing any personal 
liability, so that s. 145 had no application. 
Nevertheless, they held that tbe charge 
could be enforced by bringing the propeily 
to sale in execution. It is important to 
note this point of similarity between that 
case and this, that the bond was not exe¬ 
cuted to any juridical person. In the case 
before the Privy Council no person at all 
was mentioned. Here the bond is to the 

TaDjore8ub-Court,andastheirLord8hipsob- 

serve: "The Court is not a juridical person. 
Ilcannotbe sued. It cannot take property^ 
and as it cannot take property it cannot as¬ 
sign. It remains, therefore, that here is an 
unquestioned liability and there must be 
some mode of enforcing it, and that the 
only mode of enforcing it must be by the 
Court making an order in the suit upon an 
application to which the sureties are 
parties, that the property charged be sold 
unless before a day named sureties find 
the money.” These are in effect the terms 
of the Subordinate Judge’s order now 
under appeal, and there are no grounds, 
therefore, for setting it aside. 

The fourth and the last point relates 
to interest. The bond undertakes to pay 
on behalf of the 1st defendant a sum to 
the extent of Rs. 2,800 (which is I think 
a round equivalent for the Rs. 2,774-8-2 
mentioned earlier in the instrument) 
with interest at 6 per cent, per annum 
The objection made is that under s 145* 
Civil Procedure Code, the surety’s liability 
is limited by the amount of the decree 
which does not provide for interest. Ido 
not think that this is a conclusive answer 
to the claim. Execution of the decree 
against the 1st defendant wa 3 deferred 
upon the surety undertaking to pay the 


(15; .38 hul. Cas. 33; 39 A. 225; 15 A. L J 70 
(lU) 55 Ind. Cas. 550; 42 A. 158; 22 O. C 2J‘>- ft 
O. L. J. C82: 38 M. L. J. 302; 18 A. L J 263-'‘2^ 
Bom, L. R, 521; 46 I, A, 228; 13 B. W. 82 (p. G.t ^ 
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amount with interest, that is to say, the 
decree-holder withdrew his claim to im¬ 
mediate payment upon these terms, and 
the surety cannot now be heard to say that 
his bond so far as it relates to interest cannot 
be enforced against him. Quite apart from 
8. 145, the case cited above is authority for 
such enforcement in execution. I may 
also refer to another Privy Council judg¬ 
ment FiUai V. Ramalinga PUhti 

(6) where a judgment-debtor executed a 
bond undertaking to pay subsequent mesne 
profits not comprised in the decree. It 
was held that he was estopped from saying 
that these profits were not payable under 
the decree and the principle of estoppel 
applies equally, in my view, to a surety. 
The same principle was applied in Sheo 
GolainLall v. Beniprosad (8j End Subrama- 
nia Pillai v. Corera (U). On the authority of 
Sadasiva Pillai v. Ramalinga Pillai (tj) I 
consider, therefore, that execution may issue 
for the amount of interest for which the 
bond makes the appellant liable. 

Thus the appeal fails upon all the points 
raised, and is dismissed with costs of the 
let respondent. 

V. N. V. Appeal dismissed. 
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the persons dealing with those on whom the condi¬ 
tion is imposed, but they are valid if no specific 
penalty is attached to the specific transaction and if 
It apj,ears that the condition was imposed for merely 
administradve purposes, e. <7 , the cenvenient ccllec- 
Hon of the revenue. Therefore, a contract by which 
a I'orist Contractor from a State takes some persons 
ns shihni partners in violation of the rules of the 
State prohibiting him from doing so, not being for¬ 
bidden by law. is not void. jp. S 47 , eol, 2 ] 

Where a defendant receives plaintifi's money under 
a contract and then refuses to carry out the contract, 
the defendant is liable not only to return the money 
but also to pay damages for breach of the contract 
which may be awarded in the shape of interest at 
the market rate. [p. 848, col. 2 .] 

First appeal from the decree of the Senior 
Sub-Judge, Ambala, dated the 1st July, 
1922. 

Bakhshi Tek Chand and Messrs. Jagan 
I^ath Bhandari End Hern Raj Mahajan, for 
the Appellants. 

Messrs. G. C. A’ara?!^ and D. R.Narangy 
for the Respondent. 


JUDGMENT, —This first appeal has 
arisen out of an action brought by Allah 
Diya Khoja of Ambala City against 
Abdullah and his son and son-in-law of the 
same city for the recovery of Rs. 7,000. 

The facts are briefly as below :— 

On the 7th October, 1920, Allah Diya, 
plaintiff, Abdullah, defendant and one 


Lahore high court. 

First Civil Appeal No. 2018 of 1922. 

January 25, 1027. 

Present : - Mr. Justice Zafar Ali and 

Mr. Justice Jai Lai. 

ABDULLAH and others—Defendants — 

Appbllants 

vei'sus 

ALL\H DIYA— Plaintiff—Responde.nt. 

Contract Act {IX of 1S72), ss. 2oO—Contract 
forbidden by lavj—Forest contractor— Arfreement to 
take shikmi partner, legality of—Partnership, defini¬ 
tion of—Money lent under contract—Breach of con¬ 
tract—Interest on money lent. 

An agreement between two or more persons to 
participate in the right to cut and remove the trees 
from a forest in certain shares irrespective of the 
profit or loss that may accinie from the sale of the 
trees does not constitute a partnership inasmuch as 
under s. 239, Contract Act, an agreement to share 
profits is essential to the constitution of a partner¬ 
ship. [p. 847, col. 2 ] 

Where conditions are prescribed by Statute for the 
conduct of any particular business or profession, aud 
Buoh conditions.are not observed, agreements made 
in the course of such business or profession are void 
if it appears ])y the context that the object of the 
Legislature in imposing the conditions was the inain- 
Unaxice of public order or safety or the protection of 


Rahmat Ullah executed an agreement in 
three parts with the object of obtaining 
contracts for cutting and removing 
bamboos from the jungles of the Rewah 
State. It appears that the State had in¬ 
vited tenders for the purpose, and tenders 
had already been filed separately by the 
three contracting parties as well as by 
certain relations or partisans of Abdullah 
and Allah Diya respectively. The agree¬ 
ment that Allah Diya, plaintiff, Abdullah, 
defendant, and Rahmat Ullah made was to 
the effect that whosoever from among 
them or their partisans should succeed in 
obtaining contracts they would all partici¬ 
pate therein in certain shares. It so happen¬ 
ed that the tenders of Habib Ullah and 
Ibrahim, the son and son-in-law of 
Abdullah, were accepted. A sum of 
Rs. 1,(JOO had already been deposited by 
them with their tenders and Rs. 5,000 more 
were paid in the treasury of the State to 
obtain the necessary permits. The plaint¬ 
iff’s case was that Rs. 2,700 out of the said 
sum of Rs. 5,000 were contributed by him 
but that the defendant subsequently refus¬ 
ed to recognise him as their partner and 

denied receiving the said amount 
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Rs. 2,700 froav him. Re, tlierefore, pued to 
recover Rs 2.700 plus -l.^OO stating 
that he would have made a prolit ol 
Rs. 4,,i00 if the defendants would have 
allowed him to take bamboos of his share. 
The defence was that the plaintill l)imself 
had resiled from the agreenient and had 
refused to work as a partner and that, he 
nevermade the alleged payment of lir.. 2,700 
and that the agreement was void as one of 
the conditions on which the State granted 
the contract was that the contractors would 
take no co-partners or shikmi contractors. 
The trial Court came to the conclusion 
that the defendants did receive from the 
plaintiff the sum of Rs. 2,700 and did sub¬ 
sequently break their part of the contract 
and that the plaintiff was entitled to recover 
that sum with Rs. 1,350 as interest by way^ 
of damages but that his claim to profits 
was premature and could not be allowed. 
A decree for Rs. 4,050 has accordingly been 
granted to the plaintiff with costs in pro¬ 
portion to that amount. The defendants 
have appealed through Mr. Tek Chand. 

The plea of jurisdiction which the trial 
Court overruled was again raised in the 
memorandum of appeal, but Mr. Tek Chand 
ultimately abandoned it before us as it was 
clearly untenable. The parties being resi¬ 
dents of Ambala they were decidedly subject 
to the jurisdiction of the Civil Courts of 
that place for the purpose of this suit. 

Mr. Tek Chand has, however, raised 
another law point, viz., that the suit was 
incompetent inasmuch as the only remedy 
open to the plaintiff was to sue for dis¬ 
solution of partnership and accounts. This 
objection also which Las for the first time 
been taken in this Court is untenable 
because there was no partnership as de¬ 
fined in s. 23'J of the Indian Contract Act 
and the parties to the agreement were not 
partners within the purview of tliat sec¬ 
tion. The agreement gave each party a 
certain share in the bamboos that were to 
be obtained from tlie jungles of the State 
and if the agreement had been carried 
out eacli would have got a certain quantity 
of bamboos irrespective of the consequ- 
cncas that might Jiave accrued by sale 
thereof in tlie market. Thus no business 
was contemplated entitling the contracting 
parties to share the profits thereof if any, 
On the other hand, each party was to get 
and deal with his share of the bamboos 
Hs his own personal concern. In the plaint, 
CO doubt, the written agreement is de¬ 


scribed as a deed of parfnersljip and the 
bargain too is n frired to as “partnership ’: 
but by the use of the word ‘partneisJup’ 
the nature of l Ik' t ransaet ion could not l)e 
altered. The iilii-t lal r uis tt) s. 23l)clearly 
indicate that an agiv'cinent to share profits 
is es-ential to the constiinlion of a fiartiier- 
ship, and as in the present ease there was 
n{) such agreement there was no partnership 
of which a dissolution could be claimed. 

Another law point winch Mr. 'I'ek ('hand 
aigued i^efoie us \\'as tliat the agreement 
was void being in violation of one of tlie 
conditions on wliich the contract was ob¬ 
tained from the State and according to 
which the contractor was prechided from 
taking anybody as his partner without the 
sanction of the State. But tliere is nothinf^ 
to indicate that the agreement in question 
was forbidden by law. All that can be 
said of the condition is that it was imposed 
for administrative purposes. The State 
might have refused to recognise the part¬ 
ners under the agreement but none of them 
was competent to wriggle out of it on that 
ground. The principles of English Law 
on this point which are followed in India 

have been stated by Pollock and Mulla 
thus : — 

pvhp conditions are prescribed by Statule 
for the conduct of any particular business 
or profession, and such conditions are not 
observed agreements made in the course 

of such business or profession are void 
if It appears by the context that the ob- 
ject of the Legislature in imposing the 
condition was the maintenance of public 
order or safety or the protection of the 
persons dealing with those on whom the 

condition is imposed; but they are valid if 
no specific penalty is attached to the specific 
transaction, and if it appears that the con¬ 
dition was imposed for merely administra¬ 
tive purposes, e // , the convenient collection 
of the revenue.” 

The above principles were followed in 
Bluicanbhai. v. Ihra Lal-Iiamdinshet Mar- 
wadi (1;, where the question arose as to 
whether an agreement by a lessee of tolls 
from Oovernment under the Bombay Tolls 
Act, IbtS, to sublet the tolls was valid 
and binding between the lessee and sub¬ 
lessee bection 10 of the Act empowered 
the Government to lease the levy of tolls 
on such terms and conditions as the Gev- 

eriiment deemed desirable. One of the 
^^(1) 21 K. 622; 2 Bom, L, K. 483; 1? InU. Dec. (x, a.) 
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conditions of the lease was that the lessee 
should not sublet the tolls without the 
permission of the Collector previously ob- 
taioed, and another condition empowered 
the Collector to impose a fine of Ks. I'UO 
fora breach of the condition. The lessee 
sublet the tolls to the defendant without 
the permission of the Collector, and then 
sued him to recover the amount which 
he had promised to pay for the sub-lease. 
It was contended on behalf of the defend¬ 
ant that the sub-lease was unlawful as it 
was made without the permission of the 
Collector, and that the lessee was not, 
therefore, entitled to recover the amount 
claimed by him. But this contention was 
overruled, and it was held that the plaint¬ 
iff was entitled to succeed. Parsons, J., 
after citing the passage set forth above, 
said: " In our opinion this case falls with¬ 
in the latter class, because the Statute it¬ 
self does not forbid or attach a penalty 
to the transaction of subletting, but mere¬ 
ly gives power to impose a condition under 
which it can be forbidden should the 
Collector see fit to do so for what can 
be only purely administration purposes. 
The Act imposing tolls is an Act passed 
for the benefit of the revenue and not an 
Act for the protection of public morals.” 
Ranade, J., said: “As a general rule, the 
law does not forbid things in express terms, 
but imposes penalties for doing them, and 
the imposition of such penalties implies 
prohibition, and an agreement to do a 
thing so prohibited is unlawful under s. 23 

of the Contract Act.As no penalties are 

prescribed under the (Tolls) Act, the agree¬ 
ment does not prima facie fall under the 
first clause of s, 23.” The same view was 
held in similar cases by the Madras and 
Allahabad High Courts, vide Abdulla v. 
Manimod (2) and Gauri Shankar v. Mumtaz 
AU Khan (3). We, therefore, overrule this 
contention also. 

Mr. Tek Chand’s third point is that the 
alleged payment of Rs. 2,700 was not 
proved and he points out that according 
to the postscript to the agreement th^ 
plaintiff should have obtained a receipt 
for the amount paid and he contends that 
in the absence of ‘a receipt the oral evi¬ 
dence on the point is unworthy of credit. 
He further makes capital of the circumstance 
that the plaintiff in his examination by 

^ (2) 26 M. 156. 

^3) 2 A. 41 Ij 1 Ind. Dec ''k. s.) 828 (F. B.; 
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the trial Court before settlement of issues 
stated that he made the payment on the 
14th October while, as a matter of fact, the 
deposit in the treasury of the State was made 
on the ^ 13:h October. But the plaintiff 
stated in the next breath that the payment 
by him was made on the very day on 
which the money was deposited in the 
treasury and thus it becomes clear that 
he had forgotton the correct date of the 
payment and so meutioaed 14th instead of 
13lh October. The oral evidence in support 
of the payment is very strong and includes 
the testimonies of two of the witnesses 
examined by the defendants themselves, 
namely, Ragunandan and Nand Kishore 
both of whom are Lr/m6am'ar 5 and appear 
to be respectable men. They were corro¬ 
borated on this point by several witnesses 
produced by the plaintiff. The trial Court 
having given credence to all this evidence 
we see no reason for disbelieving it. 

Lastl}'-, Mr. Tek Chand contended that 
the Court below had erred in law in 
allowing plaintiff interest by way of damages 
for he himself had claimed profit (to which 
he was found not entitled) and not interest. 
But as the defendants received the plaint¬ 
iff’s money under a contract and then dis¬ 
honestly refused to carry out that contract 
they were undoubtedly liable not only to 
return the money but also to pay damages 
for breach of the contract, or in other 
words wrongful use of the plaintiff’s money. 

It was but fo,ir to estimate damages on 
the basis of interest at the market-rate. 
The Court below, however, erred in allow¬ 
ing interest “at a very high rate.” We 
are of opinion that Rs. 9 per cent, per 
annum for three months, i. e., up to the 
date on which the suit was instituted, and 
Rs. 6 per cent, after that till realization will 
be quite suflScient. 

We, therefore, accept the appeal to this 
extent and modify the decree of the trial 
Court accordingly. The defendants will 
pay plaintiff’s costs on Rs, 2,760-12-0 
(Rs. 2,7,00 plusRs. 60-12-0 interest; forthree 
months throughout. 

R* D Decree modified^ 
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LAHORE HIGH COURT. 

Secon’d Civil Appeal ISFo. 1349 op 1923. 

February 1, 1927. 

Present :— Mr. Justice DalipSingh. 

DILA R-VMand others—Depe.vuants— 

Appellvnts 

ve 7'sus 

P. BIDHYA DHARan’d others—Pl.aintiffs 

— l*'^PnM HP S]T'^ 

Punjab Tenancy Act (XVI of )s:>r\s. 77 (j) (p)— 

Suit for recovery of dues patfahle hy inferior to 
superior proprietor—Civil Courts, jurisdiction of — 
Punjab Courts Act (V[ of lOlS), s. 4 /—Question of 
nature of dues, whether of law -Civil Procedure Code 
(*lc< of 190S), s. //— Additional parties hi second case 
—Kes jiidicnta—01)iter, dejinitinn of. 

The share of produce recoverahle by the IHahmans 
of Pohliau Prohitan village from tlio Uajputs of tlie 
village with respect to lands in the cultivating pos- 
se.ssioa of tlie latter is either dues recoverable by a 
superior land-owner from an inferiiU’ laml-owner or 
is a village cess and in either ease a suit for n- 
covery of the same is not cognizable l)y a Civil Court, 
[p. 851, col, 1.] 

The question as to the nature of dues i.s one "f 
law and not of fact and can be considered in second 
appeal, [p. 850. col. 2.] 

Where in a subsecjuent suit in addition to all the 
parties in the previous suit tliere are some additional 
defendants, the decision in the i)rcvious suit cannot 
operate as res judicata in the subsequent suit. [p. 
851, col. 1.] 

A decision on a point whi'‘h is not in issue but 
the decision of which is necessary for the decision 
of the point in issue is not an obiter, [p. 850, col. 
1 .] 

Appeal against the decree of the Senior 
Sub-Judge, Hoshiarpur, dated the 27th 
December, 1925, confirming that of the 
Fourth Class Sub-Judge, Hoshiarpur, dated 
the 26th October, 1923. 

Mr. Skamair Chand. for the Appellants. 
Mr. N. C. Pandit, for the Respondents. 

JUDGMENT. —The facts of this case 
are as follows:— 

The village Pohliau Prohitan was gifted 
by the then Raja to certain Brahmans who 
were his Prohits. The land revenue was 
also remitted in perpetuity to the Brah¬ 
mans. Thereafter the ancestors of the pre¬ 
sent defendant who are Rajputs also settled 
in the village. In 1866 a suit was brought 
by the ancestors of the present plaintiffs 
against the ancestors of the present defend¬ 
ants for a declaration of title as to pro¬ 
prietorship. In that suit the Brahmans 
claimed that they were full and sole pro¬ 
prietors of the village and that the Raj puts 
were at first servants and later tenants of 
the Brahmans. The Rajputs, on the other 
hauH, claimed that they were the proprie¬ 
tors of the whole village and the Brahmans 
were the muafidars with no proprietary 


8T) 

rights. 'I'hc matter was referred ro arbi¬ 
tration aud llie arbitrators gave an award 
in which they declared each partv to be 

• I V 

the proprietors of tlie land iu its culti- 
vatiou. The Bralimans were styled as a>liri. 
Di'ilikan and the R ijpiits as a/a in 

respect of land other than the land in the 
cultivating possession of either party, (.’er- 
taio other decisions were given as to land 
wliich was in the occupation of the tenants 
and was in their cultivating possession at 
the time and we are not concerned with 
tins part of the deeision. It was also 
decided that the Rajputs were to pay 131. 
seer.s per maund of prorluceout of the 
land in the Rajputs’ possession to the 
Brahmans as heretofore, and in the judg¬ 
ment it was stated that for this purpose 
the Rajputs were to be deemed tenants of 
the Brahmans. A • decree followed the 
award, and the terms of the decree were 
incorporated in the ivajib-ul-arz and were 
followed in the Settlement Records there¬ 
after. 

On the loth March, 1910, Rikhi defend¬ 
ant No. 1 a Brahman proprietor mort¬ 
gaged his rights in certain land in the 
possession of Dila Ram, (lopi and Shaman, 
present defendants^Nos. 2, 3 and 4, Rajputs, 
to the present plaintiffs, and the present 
plaintiffs brought a suit for possession of 
this land against Dila Ram, etc. They 
contested the suit and alleged that Rikhi 
was merely a jogirdar or viuafidar and 
had, therefore, no right to alienate his 
rights. Other pleas which had been raised 
were abandoned by the parties and finally 
the sole question to be decided by tna 
Court was wdiether the right of Rikhi was 
alienable or inalienable. The trial Court 
held that these rights were alienable and 
gave a declaratory decree to the mortgagee 
that he was entitled to recover 13.1- seers 
per maund of produce from the defend¬ 
ants. 

In appeal the then Divisional Judge, Mr. 
LeRossignol, confirmed the decree of the 
trial Court holding that the Brahmans 
were the owners as well as muafidars of 
the village and the defendants, the Rajputs, 
were only permanent tenants and the right 
claimed by the plaintiffs was a right to 
recover rent from a permanent tenant. 
The Rajputs appealed to the Chief Cou>t’ 
but the appeal was dismissed in limine, ihet 
Court holding that the decision of itie» 
Divisional Judge that these Rajputs weitj 
tenants was probably correct, but that ia 
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any event the rights Were alienable. The 
plaintiff then sought to secure a mutation 
of names on the basis of his mortgage and 
the Revenue Court first sanctioned the 
same, but later on they appeared to have 
refused the same or altered the entries, back 
again. 

The plaintiff next brought a suit for 
recovery of dues on the basis of 13|- seers 
of each maund of produce against the 
Rijputs. The FinancialGommissioner held 
that the decision as to the right being a 
tenant’s right was an ohiter dic^u?7^ on the 
part of the Divisional Judge and presum- 
ably on the part of the Chief Court too 
and he held that the plaintiff possessed no 
proprietary right in the land in dispute 
and that he had not secured the sanction 
of the Collector to recover the equivalent 
of his dues under s. 48 of the Punjab 
Land Revenue Act. The plaintiff made 
another attempt to obtain a decree from 
the Revenue Court, but his claim seems 
to have been again dismissed. It seems 
to me that with due deference to the 
learned Financial Commissioner's ruling 
on the point the decision of the Divisional 
Judge upheld by the Chief court was not 
obiter. The point in dispute was whether 
the right was alienable or not. To decide 
that question it was necessary to decide 
what the nature of the right was and 
rightly or wrongly the Divisional Judge 
decided that the right was one for recovery 
of rent from a permanent tenant and the 
Chief Court seems to have been inclined 
to agree with him. In any event the Rajputs 
failed to secure a counter-decision and the 
Brahmans in whose favour the decree stood 
coaid not appeal from the decree. 

The plaiutiff having failed in the Revenue 
Court brought the present suit for the 
recovery of Rs. 110 on cash value of the 
customary dues recoverable by him from 
defendants Nos. 2 to (Rajputs) for the 
po.st three years at the rate of ISy seers in 
each maund of defendants’ produce of land 
ia their possession. This particular land 
is situate in Taraf Rajputan, and admittedly 
this land was in the cultivating possession 
of the Rajputs in 1866. According to that 
decision, therefore, qua this land that 
Rijputs are proprietors of the land. The 
present suit was decreed by the trial Court 
which held that the Civil Court had juris- 
dicuoQ and that the nature of the rights 
was Prohit's rights due from the Rajputs 
to the Brahmans. In appeal the learned 
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Senior Subordinate Judge upheld the 
decree of the trial Court holding that these 
rights were not jagir rights, and also were 
not Prohit's rights, but were a kind of 
customary due recoverable by Brahman 
proprietors as such in accordance with an 
agreement embodied in the 7vajib-ul-arz. He 
also held that the plaintiff’s suit was cogniz¬ 
able by the Civil Court. 

In second appeal Counsel for the appel¬ 
lants has contended that if the judgment 
of Mr. LeRossignol upheld in the Chief 
Court is correct and the Rajputs are to be 
regarded as permanent tenants then the 
suit is not cognizable by a Civil Court 
under s. 77, paras, (n), (i) or (o). Secondly, 
he contends that if these rights are to be 
taken as right dues from an inferior pro¬ 
prietor to a superior proprietor then they 
are barred from the cognizance of a Civil 
Court under s. 77 (p) of the Punjab Ten¬ 
ancy Act. Thirdly, he contends that if 
they are taken to be customary dues other 
than the two mentioned above then they 
fall within the definition of village cess in 
s. 4 (12) of the Punjab Tenancy Act, and 
are, therefore, barred from the cognizance 
of a Civil Court under s. 77 (;) of the 
Punjab Tenancy Act. He also contends 
that as the present plaintiff was a plaintiff 
in the previous suit decided by Mr. 
LsRossignoI, that decision is res judicata 
between the parties who are practically 
the same as in that suit. In reply Counsel 
for the respondents contends that the ques¬ 
tion of the nature of the dues is a ques¬ 
tion of fact. I am unable to see how the 
question of the nature of dues can be a 
question of fact, and I, therefore, overrule 
this contention. 

Next Counsel contends that the Rajputs 
are not tenants because in the award they 
were declared to be proprietors. He also 
contends that the decision of Mr. LeRoa- 
sigQol is not res judicata^ because the par¬ 
ties are not the same in that there are 
two fresh defendants who were not parties 
to that case. He also contends that the 
Brahmans are the inferior laud-owners and 
not the superior land-owners, because they 
are described as adna maliks both in the 
award and in the wajib-ul-arz, because they 
take only |rd of the produce, whereas 
Rajputs take frds. The last argument 
seems to me to have no force whatsoever, 

A superior land-owner would generally 
not take as much produce or have as many 
rights in the land as the inferior proprie^ 
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tor3. No doubt, the BrailnianH are described 
as the adna mailk:>‘ and the Rajputs as the 
a^^ viallks, but the whole histoiy of the 
village shows that, as a matter of fact, the 
rights of the Rajputs were carved out of the 
full proprietary rights once granted to the 
Brahmans, and it seems to me that in the 
circumstances it is a misnomer to apeak of 
the Brahmans as adna maliks at all. 

The case is not free from difficulty. I 
do not consider that the judgment of Mr. 
LeRossignol can be considered to be res 
judicata, because the parties are not the 
same. It is difficult for me to hold that 
the Rajputs are permanent tenants in view 
of the terms of the award of ISliti, which 
gave them full proprietary rights in the 
land cultivated by them. The incidents of 
tenancy and ownership are different though, 
no doubt, it might have been more con¬ 
venient to describe the Rajputs as per¬ 
manent tenants, had the arbitrators in the 
award of 18150 been aware of the possibilities 
of this definition. But the arbitrators de¬ 
scribed them as proprietors and not as ten¬ 
ants permanent or otherwise, and the Chief 
Court in that case gave no final decision as 
to the exact position of the parties. But 
the appeal must succeed on the contention 
either) that this is a due recoverable by a 
superior land-owner from an inferior land 
owner or that it comes within the definition 
of village cess. It seems to me that the 
Brahmans the original proprietors and 
jagirdars were really left with superior 
land-owners’ rights in the land which were 
in the cultivating possession of the Rajputs. 
Lands which were not in the cultivating 
possession of the Rajputs were treated 
differently but 1 am concerned with the 
question of the nature of the 13.f seers per 
maund of the produce which is now in 
dispute, and it seems to me clear that this 
was nothing more than a recognition of 
the original proprietary rights of the Brah¬ 
mans in the entire village area. But even 
if 1 am wrong in this matter, it seems to 
me that this due falls within the defini¬ 
tion of village cess, because it is a due 
leviable by custom and is not for the use 
of the private property, nor for personal 
service, nor imposed by any enactment for 
the time being in force. In either event 
the Civil Courts are barred under 8. 77 (p) 

or 8. 77 O') of the Punjab Tenancy Act from 
taking cognizance of this suit and the ap¬ 
peal. therefore, succeeds, and the plaintiffs 
id disuiissed. lisiving regard to the 


difficulty of tlie case and the cmllicting 
nature of the decisions by the ('ivd and 
the Revenue (.'curls I leave the parties to 
bear their own costs throughout. 

K. L. Appeal accepted. 


OUDH CHIEF COURT. 

Civil Appeals Nos. .S and (5 of 1926. 

January 31, 1927. 

Present 5Ir. Justice Raza and 
Mr. Justice King. 

Khan Bahadur Moloi MAHMUD-UL- 

HASAN KIRMANI-Plaintiff— 

Appellant 

versus 

BALDEO SINGH and another— 
Defendants—Respondents. 

Vnder-proprietary riijhts —Sir rialtls, whether nCcc.^- 
sarily comprisz under-proprietary rirfhts— Decision of 
Rent Court as to status of tenant — Res judicata —Oudh 
Sub-Settlement Act (XXVl of ISfiO), r. lO~Proof of 
under-proprietary riyhts -Oudh Courts .let {IV of 
1925), s. 12, siib-s. (2)~Case certijied as fit one for 
appeal, whether can be argiieil in its entirety. 

Where a case is certified as a fit one for appeal 
under s. 12, sub-s. (2) of the Oudh Couils Act, 1D25, 
the appellant is entitled to argue the appeal on ail 
the points and is not bound to confine himself to the 
points considered by the Judge in granting the cer¬ 
tificate. [p. 852, col. 2 ] 

The mere fact that a man sets up sir rights does 
not necessarily mean that he claims under-proprietary 
rights, [p. 85 , col. 1] 

The decision by a Kent Court that a certain person 
held lands as an under-proprietor is not res judicata 
in a subsequent suit in a Civil Court l)y tiie pro¬ 
prietor fora declaration that he was not an under- 
proprietor. 

Under r. 10 of the Oudh »Sub-Scttlement Act, 18PG, 
the defendants must proved' that they liave formerly 
been proprietors, {'2) that tlie lands in suit liad been 
held by tliem or by some persons from wlioni they 
inherited at some time since l.’Uh February. 1844, and 
(.4; that the lands had been held by them as sir (or 
nankar) when they were in proprietary possession, [p. 
853, cols. 1 & 2 ] 

Appeals from the decrees of Mr. Justice 
Hasan, dated the 17th March 1926, in 
Second Civil Appeal No. 212 of 1925., 

Mr. M. Wasim, for the Appellant. 

Mr. K. P. Misra, for the Respondent. " 

JUDGMENT,— These appeals arise 
out of two declaratory suits brought by the 
plaintiff against Baldeo Singh and Fateh 
Singh separately in the Court of Munsif, 
Fatehpur, in the District of Bara Banki! 
The plaintiff is, admittedly, the proprietor 
of the village Mujibpur, hamlet of Sheikh- 
pur. Baldeo Singh and Fateh Singh hold 
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cert'dn lands in that village and pay rent 
for the same. Baldeo Singh holds IQbighas, 

1»5 bisu'as. 10 bisivansis land at the annual 

Singh holds 
^ ifiswas land at the annual rent 
of Ks. 25. The declaratory suits were 
brought by the plaintil! in respect of these 

To?? years 1328 to 

iodlPaslisfeUin arrears and the plaintiff 

brought suits for ejectment against both 
the persons named above. Each defendant 
asserted his under-proprietary right in 
respect of the lands held by him and his 
p ea was accepted by the Rent Court. The 
plaintiff’s suits were consequently dismissed 
ml Court on the 29th April, 1924. 

1 he plaintiff then brought the present suits 
against the defendants (separately), fora 
declaration that they were not under-pro¬ 
prietors of the land in respect of which 
they claimed under-proprietary tenure in 

ejectment proceedings taken against them 
in the Rent Court. 

The defence was that the defendants 
were under-proprietors The under-pro- 
prietary title was claimed by the defendants 
on various grounds. 

The plaintiff 8 claim was decreed by the 
learned Munsif. The defendants’ appeals 
were dismissed by the learned Subordinate 
Judge of Bara Banki. They then came to 
this Court in second appeal and theirappeals 
were allowed by a learned Judge of this 
C]ourton the 17th March, 1926. The plaint¬ 
iff then applied for permission to appeal 
under s. 12 of the Oudh Courts Act of 1925. 

His applications were'g'fanted and it was 
declared that the case was a fit one for 
appeal. The appeals were thus referred to 
a Bench of this Court for decision. 

In disposing of these appeals, we have 
to see if the defendants named above have 
succeeded in establishing under-proprie¬ 
tary rights in respect of the lands in suits 
under r. 10 of the Oudh Sub-Settlement 
Act of 1866. Though the under-proprietary 
title was based on several grounds in the 
lower Courts, but the only ground which 
survived for consideration in this Court 
was that the defendants were entitled to 
under-proprietary right under r. 10 of the 
Oudh Sub-Settlement Act. This was the 
only ground which our learned brother had 
to consider in disposing of the appeals 
before him and which we have to consider 
now, in disposing of the appeals before ue 
Our learned brother has found that the 
defendants have succeeded in establishing 
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their under-proprietary title to the lands in 
suit within the meaning of r. 10 of the Oudh 
oub-SettJement Act. This finding is ques¬ 
tioned in the appeals before us. 

The respondents’ learned Counsel con¬ 
tends that the appellant should confine his 
arguments to the particular point which 
was considered by our learned brother in 
declaring that the case was a fit one for 
appeal under 8. 12, sub-s. (2) of the Oudh 
Courts Act of 1925. We are not prepared 
to accept the contention. We think the 
whole appeal is open before us and it 
should not be confined to the particular 
point which was considered by our learn¬ 
ed brother in making a declaration required 
by sub-s. (2) of 8. 12 of the Oudh Courts 
Act. It was not provided by that section 
that the appeal should be heard on that 
point only which was considered by the 
Judge, who made the decree in declaring 
that the case was a fit one for appeal. Our 
learned brother has declared that the case 
is a fit one for appeal. The memorandum 
of appeal was before him at the time he 
made the declaration. In our opinion the 
appellant is entitled to argue his appeals 
before us on all the points taken in the 
appeals. Whether or not there is any sub¬ 
stance in the plea or pleas taken by him 
in the appeals is a different question. 

Now we proceed to consider the plaintiff’s 
appeals. Our learned brother has based 
his finding on a judgment of the Rent 
Court in an ’ejectment case between the 
predecessors-ih-title of the parties in 1469 
(Ex. A-19). There is nothing in this judg¬ 
ment to show that ihe lands to which it 
refers are the lands with which we are now 
concerned in this litigation. There was a 
dispute between the parties about the 
identity of the land in the lower Courts. 
That point was decided against the appel¬ 
lant by our learned brother. The appellant’s 
learned Counsel, however, does not ques¬ 
tion the finding of our learned brother on 
this point in the appeals before us. The 
judgment of the Rent Court of 1869 should, 
therefore, be taken to refer to the lands 
with which we are now concerned in this 
litigation. We have considered that judg¬ 
ment carefully. It seems to us to be im¬ 
possible to say definitely on that evidence 
that in the year 1869 the ejectment notice 
issued by the plaintiff’s prede.cesBorgn- 
title was contested by the defendahts' pre- 
decessors-in-title on the grou^ thfit-lhey 
were under-proprietors, it is true that thQ 
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word “sir*’ was used in the judgment in 
question, but as pointed out in tlie case of 
Khamu Singh v. Abbas Bandi Bibi (1) a 
man who sets up sir rights does not neces¬ 
sarily claim under-proprietary rights for, 
under s. 5 of Oadh Rent Act the person 
who is in possession of the sh' land under 
certain circumstances is deemed to be not 
an under-proprietor but an occupancy ten¬ 
ant and it is also clear from the provisions 
of the Oudh Rent Act that an occupancy 
tenant cannot be ejected by an issue of 
notice. There is nothing in the judgment 
to show that the Rent Court had used the 
word “sir" to mean under-proprietary right 
or that it was held in those proceedings 
that the defendants’ ancestors were entitled 
to claim under-proprietary rights in respect 
of the lands held by them. It appears to 
US that the view of the Commissioner who 
decided that case on the 25th September, 
1869, was hypothetical and speculative on 
some points. Even granting that the word 
“sir" was used in that judgment to mean 
under-proprietary right, that expression 
cannot help the defendants in this case. 
Be it as it may the judgment in question 
does not operate as res judicata against the 
present plaintiff in the present litigation. 
As pointed out by their Lordships of the 
Privy Council in the case of Mohammad 
Abul Hasan Khan v. Frag (2) the Court 
of Revenue has the exclusive jurisdiction 
to determine what is the status of a tenant 
of lands, and what are the special or other 
terms upon which such tenant holds, and 
that the Civil Courts have the exclusive 
jurisdiction to decide whether or not a 
person in pos.^ession of lands holds a pro¬ 
prietary or under proprietary right in the 
lands. It should be noted that that case 
was decided by the Rent Court after the 
Settlement Court had rejected the claims 
of the defendants’ ancestors for proprie¬ 
tary rights and also for sub-settlement in 
Village Mujibpur. The claim for proprie¬ 
tary rights was finally rejected on the 7th 
January, 1869, (Ex. 9) and the^ claim for 
sub settlement, on the 22nd July, 1869, 
(Ex. 10). 

Under r. 10 of the Oudh Sub-Settlement 
Act, 1866, it was necessary for the defend¬ 
ants to prove (1) that they have formerly 

a) 45 Ind. Cns. 849; 5 0. L, J- 121. 

(2) 38 Ind. Cas. 814; 20 O. C. 8; 15 A. L. J. 113; 21 
M.L. T. 102; 19 horn. L. R. 202; 0917) M. W. N. 
232 and 456; 32 M. L. J. 388; 21 C. W N. 582; 26 C, 
L. J. 165; 5 0. L J. 34 (P. 0). 


been proprietors, (2) that the lands in suit 
bad been held by them or by some persons 
from whom they inherited at some time 
since the 13th February, 1844, and (3) that 
the lands had been held l)y them as i'ir (or 
nankar) when they were in proprietary pos¬ 
session. 

We agree with our learned brother that 
r. 10 does not- require that the claimant 
must have been proprietor within 12 years 
preceding the date of annexation, he., 13th 
February, 1856, and it is enough, to show 
that the claimant or his predeceseor-in- 
interest was a proprietor at some time and 
that under the said rule the limitation is 
insisted upon only with reference to the 
possession of the sir lands with regard to 
which the claim is made. It is also neces¬ 
sary for the claimant to prove that the land 
had been held by him (or his predecessor- 
in-interest) as sir (or nankar] when he was 
in proprietary possession. 

We have to see what have the defendants 
proved ? There are some passages in Ex. 9 
which may be relied upon as observations 
made by the Settlement Court, indicating 
that the defendants’ ancestors had former¬ 
ly been proprietors of the village, but this 
point is not free from doubt. It was stated 
at the close of the judgment that the 
defendants’ancestors had nothing to show 
that they were ever acknowledged as zemui- 
dars. It was clearly stated in the judgment 
in the sub-settlement case that the defend¬ 
ants' ancestors were not the old proprietors 
of the village. Even granting that the 
defendants’ ancestors were proprietors of 
the village at a very remote period and 
that the lands in suit had been held by 
them at some time since the 13t,h February, 
1844, the defendants have failed to prove 
that the lands in suit had been held by 
them (or their ancestors) as sir when they 
were in proprietary possession. We do 
not find and have not been referred to any 
reliable evidence on that point. It may be 
that it is very difficult for the defendants 
to prove at the present time that the lands 
in suit had been held by them or their 
ancestors as «ir, but the Court cannot help 
them. It cannot be presumed that the 
lands which were held by them or their 
ancestors in 1869, had been held by them 
as sir also when they weie in proprietary 
possession at a very remote period. Hard 
cases must not be allowed to make bad 
law. The fact in question might have 
beep proved if the defendants or their 
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anrestors had put forward a claim under 
r. 10 mentioned above at the first Regular 
Settlement, but they failed to do so. They 
(or their ancestors) were recorded as mere 
tenants of the lands in suit in the papers 
prepared at the last two Settlements and 
the entries in the village papers are all 
against them. 

In these circumstances we are unable, 
with great respect, to agree with the learned 
Judge of this Court who decided these 
appeals. In our opinion the plaintiff’s suits 
should be decreed with costs. We agree 
with the coDcluKions of the trial Court and 
the learned Subordinate Judge and restore 
the decree of the trial Court. The plaintiff 
will get his costs from the defendants in 
all the Courts. 

a. H. Appeals accepted. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal No. 677 

OF 1926. 

November 22, 1926. 

PresentMr. Justice Coldstream. 
BABU SINGH and others—Defendants 

—Appellants 
versus 

MANGAT RAI —Plaintiff and TOTA 
SINGH— Defendant—Respondents. 

LAmitation Act (JX of 1S08), ss. 5, 12 — Appeal — 
Time requisite for obtaining copy of first Court's judg^ 
vient, whether can be excluded. 

In computing the period of limitation for filing a 
second appeal, the time required for obtaining a 
copy of the order of the Court of first instance cannot 
be excluded under s. 12 of the Limitation Act, even 
though under the rules of the Court a copy of that 
order has also to be filed along with a memorandum 
of second appeal. 

Madan Gopal v. Malawa Ram (2) and Chuhar Ual 
V. Bira Ram (3\ followed. 

Maung Po Anu-j v, U Bya (1), not followed. 

Miscellaneous second appeal from the dec¬ 
ree of the District Judge, Ambala, dated the 
nth November, 1925, reversing that of the 
Subordinate Judge, Third Class, Ambala, 
dated the 24th August, 1925. 

Mr. Man Singh, for the Appellants. 

Mr. Shamatr Chand, for the Respondents. 

JUDGMENT. —Mangat Rai,'the present 
respondent, instituted a suit against Babu 
Singh etc , the present appellants to recover 
a debt. The suit was dismissed by the 
Subordinate Judge. Third Class, Ambala, on 

tJie ?4th August, 1925. Mangat Rai appeal- 
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ed and the learned District Judge of 
Ambala accepting the appeal remanded the 
case for re-trial on the 11th November, 1925. 
Against this decision of the District Judge 
Babu Singh, etc., filed the present second 
appeal on the 18th February, 1926. 

On the appeal coming on for hearing Mr, 
Shamair Chand for Mangat Rai, the re¬ 
spondent, objects that the appeal is barred 
by limitation. Allowing three days for 
obtaining a copy of the decree appealed 
against, limitation for the present appeal 
expired on the 9th February, 1926, and, 
therefore, the appeal is prima facie barred 
by limitation. Mr. Man Singh for the 
appellants pleads, however, that the time 
spent by his clients in obtaining a copy 
of the Subordinate Judge’s order of the 
24th August, 1925, should also be excluded. 
Under O. XLII, r. 2 of the Civil Pro¬ 
cedure Code, as amended by this Court, 
a copy of the judgment of the Court of 
first instance must be filed with a second 
appeal and Mr. Man Singh argues that 
this amendment has the effect of extend¬ 
ing the privilege provided by s. 12 of 
the Indian Limitation Act so as to include 
the time required for obtaining a copy 
of the first Court’s order. He cites a 
ruling of a single Bench of this Court 
reported in the Lahore Law Journal and the 
judgment reported in Maung Po Aung v. U 
Bya (1). In the latter case theRangoon Court 
extended time under the provisions of 
8 .12 of the Indian Limitation Act. 

I find no legal authority empowering the 
High Court to interfere with the provi¬ 
sions of B. 12 of the Indian Limitation 
Act which do not allow an extension of 
time for obtaining a copy of the order 
of the Court of first instance, nor in the 
present case is there any ground for 
extending the time in exercise of the dis¬ 
cretion vested in a Court by e. 5 of the 
Act. The memorandum of appeal does 
not refer to any excuse for the pre¬ 
sentation of the appeal after the 
expiry of the period of limitation, nor 
up to date has there been any application 
for extension of time under s. 5. Further 
I notice that the appellants were furnish¬ 
ed with a copy of the order of the first 
Court on the 5th February, 1926, that is 
to say, many days before the period cf 
limitation for this appeal expired. The 
judgments of this Court published in 

(1) 90 Tnd. Cas. 910; 3 R. 310; A. I. B. 1925 Rarg. 
344, 
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Madan Gopal v. Malaica Ram (2) and 
Chuhar Mol v. Bira Ram (3) support my 
vievv of the law and the merits which, in 
my opinion, preclude the extension of time 
in this case. 

The appeal is accordingly dismissed 
with costs. The cross objections have not 
been pressed by Mr. Shamair Chand and they 
are dismissed. 

A. N A. Appeal dismissed. 

{'2, 6S Ind. Cas. 777; A. I. R. l‘)23 hah. !)6. 

(3) 73 lad. Caa. 910; A. I. R. 1023 Uli. 4G1. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S CpURT. 

Srcoxu Civil Appeal Xo 430 of 1924. 

December 16, 1926. 

Present: —Mr. Kinkhede, A. J. C. 

GHASIA—Dbfenoaxt—Appellant 

versus 

Thakur R.\M SINGH and others— 
Plaintiffs—Respondents. 

Landlord and tenant—Transfer of tenancy—Ac¬ 
quiescence oi landlord—Conseiit and acquiescence, 
picas ofy distinction hetwecn — Ac(]uiescencc during 
progress of act and after — Delay, when raises pre¬ 
sumption of acquiescence— Civil Procedure Code {Act 
V of WOS), s. 100—Picas recorded parties not pro¬ 
perly examined with advertence to law Decision, whe¬ 
ther binding on second Appellate. Court. 

A landlord, who. knowing that a pansferee from 
a tenant has entered into possession of a house 
site and has commenced to expend labour and capital 
in improving it for his own beaelit. keeps quiet over 
the affair and thereby impliedly encourage.s him to 
go on incurring the e.xpenditure. will be deemed 
to have acfiuiesccd in the transferees light to occupy 

the premises [p. 858, col. 2.] n 

The extent of time and conduct which will suffice 

to raise such a bar to the landlords right to claim 
possession from the transferee must always depea 
upon the circumstances of each case. 

A plea of consent to a transaction is distinguish¬ 
able from that of ratification. Ip. 857. col. 2.j 

Consent imports either an express or implied agree¬ 
ment to waive one’s own election to a void a transaction 
which two or more persons are negotiating or arc 
about to enter into; as such it precedes the transac¬ 
tion and gives strength to it so as to enable the 
parties to the transaction to complete it on its basis. 
Whereas ratification i-s subsequent in pomt of fact and 

time to a transaction which is voidable. [ii>ia.l 

In order to sustain a plea of acquiescence and to 
raise a bar of equitable estoppel, it is incumbent upou 
the party reiving on it to show that the conduct of 
the owner whether consisting m abstinence from 
interfering or active intervention was sufficient to 
justify the legal inference that he had by plain im¬ 
plication contracted out_ of his right of ownership. 

I i ^ id 1 

Acquiescence is a question of legal inference drai' n 
from the facts found, [ibid.'j 


There is a <li.stmction between a case wiu re tlio 
acquiescence i)c<-m\s while tlie act acquiesced is iu 
progress and another, where the aequiesccnce takes 
place after th<- has been completed. In the 
former case aeipii-'scence is quiescence umier sucli 
circumstances that assent may he reas- nahiy inferied 
from it. In th> latter when the aef is comj'Ieted 
without any knowledge or without any assent riii the 
part of the person whose right is infringed, the 
matter must be determined on very different legal 
considerations. As a right of action has vcstcfl on 
him a mere delay to take legal proceedings cannot 
bv itself constitute a bar to such proceeding.s, unless 
the delay on his part, after lie lias ac(|i'ired full 
knowledge has affected or altered the ])osition of his 
opponent: but it must count against the person who 
has shown his quiescence, under the circum.staiices. 
from which liisa.ssent may reasonably be iuferr<-d as u 
matter of legal inference, (p. 857, col. 2; p. 85S,col. l .| 
If there is no altemi>l by the Court to focus the 
Contention of the parties by proper exaiuii'.alion witli 
advertence to the law bearing on llie and flio 

real points are missed, even though tin* bald jileas 
of tlie parties arc on record, tlic trial is vitiated and 
the decision is liable to bo ignored even in .second 
appeal, [p 858. col 2.] 

Damu.sa v. Abdul Samad (l)and Tnkaram v. 
rom (5), relied on. 

Appeal against the decree of the District 
Judge, Niniar, dated the 28th July, 1924, in 
Civil Appeal No. 216 of 1923. 

Messrs. Jakatdar and M. K. Padhye, for 
the Appellant. 

Mr. S B. Gokhale, for the Respondents. 

JUDGMENT.—1 think this case has 
not been tried on proper lines. The real 
question to be decided has not^ been pro¬ 
perly grasped; nor were proper issues fram¬ 
ed- the trial has consequently been wholly 
vitiated. There is much which though 
necessary for the proper adjudication of 
the case has been left unascertained and 
undecided. This was pre-eminently a case 
for the personal examination of the parties. 
The principal question in the case was of 
the acquiescence on the part of the land¬ 
lord in the right of the defendant to occupy 
the premises purchased by him on 31st May, 

Both the Judges have looked askance at 
the defence and have rejected the defend¬ 
ant’s plea of acquiescence as an after¬ 
thought. The site in dispute was formerly 
in the occupation of one Babulal Brahman 
as a building site and his house stood on 
it. He sold it to the defendant for Rs. 300 
by a registered deed dated ^Ist May, 1921, 
The plaintiffs who together with defendant 
No. 2 constitute the whole proprietary body 
instituted the present suit on 18th October, 
1922, for f jectrr.ent of the defenoant on the 
ground that Babulal had no right to sell 
the site, and coosequently the defepdan^ 
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acquired no right to occup 3 » it against their 
will 

The plaintiffs’ cause of action accrued 
0.1 Ist June, 1921. Tney alleged that they 
demanded possession of the vacant site 
several times till 1st August, 1922, but 
without success. On 7th December, ltt22, 
the defendant put in a written statement 
alleging that he purchased the house to¬ 
gether with the site from Babulal with the 
full knowledge and consent of all the plaint¬ 
iffs and defendant No. 2 also who on trans- 
po=;ition later on became plaintiff No. 9; 
that after his purchase he re-built the house 
and made improvements bona fide, that the 
plaintiffs had full knowledge of this fact 
but never objected to the building of the 
house. He, therefore, contended that the 
plaintiffs were estopped from claiming the 
site after demolishing his house. 

On 7th December, 1922,certain facts were 
ascertained by Court from the parties. The 
defendant then stated that he commenced 
to build upon the site soon after his pur¬ 
chase and completed it about two months 
ago, at a cost of about Rs. 300. Plaintiffs 
replied that they never consented to the 
defendant’s possession or purchase as alleg¬ 
ed. They denied that the defendant re¬ 
built the house on the site in suit and in¬ 
curred the alleged expenditure; they alleged 
that the defendant was asked to vacate the 
site soon after the purchase but the latter 
refused to vacate. 

After these pleadings parties opened 
negotiations for a compromise, and as 
Rambhau, defendant No 2, was not served 
plaintiffs gave him up on yth January, 1923, 
and took time to effect a compromise out of 
Court. The defendant, however, remained 
absent at the next hearing and the case 
proceeded ex parte against him; the ex 
parte order was, however, subsequently set 
aside, the terms of the compromise recorded 
and as the Court thought it was necessary 
to examine plaintiffs, it gave an order for 
their personal presence in Court on lOth 
April, 1923. That day defendant did not 
press the compromise as a bar to the deci¬ 
sion of the suit on its merits and the case 
accordingly went to trial on the merits, 
therefore, the plaintiffs thought of re-im¬ 
pleading Rambhau the discharged defend¬ 
ant, and with his consent made him a co¬ 
plaintiff No. 9 on 16th June, 1923. The 
array of parties was thus made proper and 
completed on 16th June, J 923, and it was 
then and not tijl thep that a properly con- 


V. RAM SINGH. [100 L 0. 1927] 

stitutedsuit by all co-proprietors was before 
the Court. Defendant naturally turned 
this opportunity to his advantage and filed 
a written statement on that very day raiS'* 
ing the following among other pleas:— 

"(2) Para 2 of the plaint is admitted; that 
the defendant purchased the house of Babu¬ 
lal on Slst May, 1921, under the following 
circumstances: — 

(a) The defendant had purchased a padti 
land and paid Rs. 85 as nazrana to the 
plaintiff Ramsingh and took possession of 
the pidti land. 

ih) The defendant was then in need of 
making another house for his son who was 
married and wanted to live separate in 
food on account of family quarrel. 

(c) The defendant collected materials to 
build the house when about two years ago 
the plaintiff requested the defendant not lo 
build the house and consented to the pur¬ 
chase of the house of Babulal for Rs. 300 in 
lieu of the padti plot and re-built this house 
with the materials collected for building 
the house on the padti land. This cost 
the defendant Rs. 300 and the nazrana paid 
for padti land was set off in that purchase. 

(3) Plaintiff and Rambhau had full 
knowledge and this house was re-construct¬ 
ed under their advice and hence they were 
estopped from claiming the site after de¬ 
molishing the house. 

« * * « « 

(7) Plaintiffs cannot now resile from their 
contract and take advantage of their own 
fraud. Defendant files the deed, dated 
3rd June, 1917, to support his claim.” 

The plaintiffs’ Pleader was given time 
fora reply and the plaintiff No. 1 Ramsingh 
was ordered to be personally present in 

Court on 29th June, 1923. which was fixed 

for the settlement of issues. He, however, 
did not attend in person and plaintiffs* 
Pleader Mr. Ghate made a statement admit¬ 
ting that the defendant paid Rs. 85 to the 
plaintiffs bs nazrana fox Sk padti site grant¬ 
ed to the defendant as per receipt dated 
3rd June, 1917, (Ex. D-2). It was, however, 
denied that the plaintiffs got back the site 
on consenting to the defendant’s purchase 
of the house in suit. The allegations in 
paras. (2) (h) (c) and (3) were also denied. 

It was asserted that the padti site taken on 
3rd June, 1917, by the defendant continued 
in his possession as before even after 3rd 
June, 1917. Plaintiff Rambhau denied 
knowledge of the defendant’s purchase of 
the padti s;te and the bouee in suit, and 



GHaSIA V RAM SIN’GH. 


nooj. 0. 1927] 

asserted that he never consented to anj’ of 
the transactions. The only issues framed 
with reference to these pleas were Nos. 1, 

2 and 3 which were reproduced below. 

“(i) Whether the defendant purchased 
the house with the consent of the Lambar- 
dar Ramsingh as pleaded in para. (2) (c) of 
the additional written statement! 

(ii) Whether the defendant re-built the 
house with the consent and knowledge 
of the plaintiffs I 

(Hi) Are the plaintiffs estopped from 
claiming possession of the site in suit as 
pleaded?" 

I thin k: the learned District Judge was 
right in observing in para. 3 of his 
judgment that "This was obviously a case 
where the examination of the parties them¬ 
selves was desirable. The trial Judge had 
realised this when he ordered that plaintiff 
No. 1 should attend in person." Plaintiff 
Rambhau was not examined either as a 
party or as a witness in the case. The 
District Judge, therefore, rightly concluded 
that “the defendant was somewhat pre¬ 
judiced" as "He would not summon Rim- 
singh as a witness when he has been order¬ 
ed to attend by the Court. As regards 
Ramsingh’s omission to go into the witness- 
box and the defendant’s omission to move 
in the matter and the Court s failure to 
enforce its order, he remarked ^at 
is unsatisfactory, and on the whole 
the appellant is entitled to some con¬ 
sideration. It seems to me to have been 
the duty of Ramsingh to have entered 
the witness-box. In fact the only wit¬ 
ness for the plaintiff was the man who 
was formerly made a defendant. (1 his is 
a mistake. Gangaram was examined as 
P W No 1 Rambhau and not he was the 
former defendant). These observations 
give an impression to me that in the 
ion of the District Judge the disposal of 
the case by the first Court was on the whole 
not satisfactory. In spite of this he shared 
the view of the first Court that the plea 
about the nazrana raised in the written 
statement dated 16 th June, 1923, was suspi¬ 
cious and an afterthought. I am not prepar¬ 
ed to uphold this kind of disposal of the 
matters involved in a case of this hind. 
Really speaking, the written statement dated 
16th June,1923, which was by wayofamplica- 
tion of the ])leas already raised but concisely 
stated in the previous written statement 
dated 7th December, 1922, could not be lock¬ 
ed upon ag raising an altogether pew- 


matter', or, a plea which could be tei'nied as 
an ‘afterthought.’ Oa the contraiy it 
appears to me tliatjii spite of the alcove 
amplification by the defeadant made vcdun- 
tarily and of hi^ own accord, there we-re 
still left several points on wljieh llie defend¬ 
ant and the plaiatilTs should have been 
examined. 

A plea of consent to a transaction mu.^t 
always be distinguished from a ])lea of 
ratification. Consent imports either an ex¬ 
press or implied agreement to waive one's 
own election to avoid transaction wlii{di two 
or more other persons are negotiating or 
are about to enter into; as such it pir cedes 
the transaction and gives strength to it so as 
to enable the parties to that transaction to 
complete it on its basis. Whereas a ratifica¬ 
tion is subsequent in point of fact and time 
to the transaction which is voidable. It was 
consequently necessary for the trial Court 
to focus tiie contentions of the parlies with 
proper attention to this point of distinction. 
The pleas raised by the defendant in both 
the written statements were in substance 
two, (1) of consent to the purchase befoie it 
was concluded and (2) of acquiescence and 
estoppel arising out of the alleged consent, 
prior to the transaction, and also out nf 
subsequent conduct and standing by. i c., i l.o 
want of objection to the defendant's outlay 
of cmsideration expenditure on improvf- 
ment of the premises he purchased. Ir.' 
must be remembered that in order to 
sustain a plea of acquiescence and to raise 
the bar of an equitable estoppel it is in¬ 
cumbent upon the party relying on it to 
show that the conduct of the owner whether 
consisting in abstinence from interfering, 
or in active intervention, was sufficient to 
justify the legal inference that he had. by 
plain implication, contracted that the right 
of occupation under which the defendant 
originally obtained possession of the land, 
should be changed into a perpetual right 
of occupation; as held in Beni Bam v. 
Kundan Lai (1), acquiescence by the land¬ 
lord was a question of legal inference 
drawn from the facts found. 

There is a distinction between a case 
where the acquiescence alleged occurs while 
the act acquiesced in, is in progress, and 
another, where the acquiescence takes place 
after the act has been completed. In the 
former case, the acquiescence is quies- 

(1) 21 A. 49G: 1 Bom. L- R. 400; .'i C. W. N. .".02; 2(1 I. 
A 58; 7 riar. \\ 0- J- 523; 1) Ind. Dec {s, s.) 1022 

IP. C.). 
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cence under such circumstances that 
assent may be reasonably inferred from 
it. In the latter case, when the act is 
completed without any knowledge or 
without any assent on the part of the 
person whose right is infringed, the matter 
must be determined on very different legal 
considerations. A right of action has then 
vested in him, and mere delay to take 
legal proceedings to redress the injury 
cannot, by itself, constitute a bar to such 
proceedings, unless the delay on his part, 
after he has acquired full knowledge has 
affected or altered the position of his 
opponent: c/. Shyama Charan Baisya v. 
Prafulla Sundai'i Gupta (2). It, therefore, 
follows that delay will necessarily count 
against any person who has shown his quies¬ 
cence undercircumstauces from which assent 
may be reasonably inferred as a matter 
of legal inference. Assuming that the 
defendant’s improvements were in progress 
to the knowledge of the plaintiffs, the law 
had cast on them a duty to raise their 
voice and restrain the defendant; if at that 
stage they remained quiet or abstained 
from objecting, and after the improvements 
were completed they raised their head and 
sought the Court’s help for issuing a 
mandatory injunction to the defendant to 
dismantle the new structure on the improve¬ 
ments effected and deliver possession of 
their site in a vacant state, the Court might 
reasonably be justified, in view of the 
altered situation, in thinking that the 
plaintiffs were equitably estopped, from 
raising, their belated objection, lodged for 
the first time in the form of suit, on the 
ground that it was not preceded by a prior 
demand or objection, at the earlier moment 
when they became aware of the infringe¬ 
ment of their rights in the villagesite. 

This Court has laid down the law in 
Narain v. Behari (3) that the failure on the 
partof thelandlord to raise an objection 
in time raises an implication, of a grant of 
a new license, or of the continuation, in 
favour of the transferee of the superstruc¬ 
ture, of the one already enjoyed by the 
former occupant of a house site in the 
village abadi. If in the case of a person 
who acquires the superstructure merely, 
and remains in undisturbed occupation for 
some time, the equity raises the implica¬ 
tion of a new license or of the continuation 

(2) 30 JnH. Cas. 161; 19 C. W. N. S82 at p. @86; 21 
0 * 1 ^* • 

(3) 31Xnd. Cas. 307; UK L.R. 126. 


of the old, and thus bars the landlord’s 
right of avoidance of the transfer, much 
more effectively should the bar operate 
against him, if he, knowing that the trans¬ 
feree having entered into possession of the 
house site (whieh really is the landlord’s 
property) has commenced to expend labour 
and capital in improving it for his own 
benefit, keeps quiet over the affair, and 
thereby, impliedly encourages him to go 
on incurring the expenditure. What time 
and whatconduct will suffice to raise such 
a bar is a matter which must always depend 

upon the particular circumstances of each 
case. 

There is some slight indication in the 
pleadings of these matters, but the parties 
have not been properly examined, which 
must now be done. 

The defendant raised the plea that Rs. 85 
which were paid in respect of another site 
granted to him, were retained by the 
plaintiffs in lieu of their consenting to the 
transaction in suit, and by way of support, 
the defendant asserted that, that old site 
was abandoned by him, and that, the same 
was in plaintiffs* possession. The plaintiffs 
had denied this allegation of the defend¬ 
ant. This point of plaintiffs’ possession over 
the site once granted was a very crucial 
point in the case. It does not appear to 
have formed the subject of any issue or de¬ 
cision in the Courts below. 

It is again a question whether in this 
particular village the Lambardar has been 
exercising his statutory powers under 
s. 188 , Land Revenue Act, unfettered by 
the concurrent or co-ordinate exercise of 
similar powers by the other co-sharers 
acting individually in themselves. This 
point has not been properly threshed out in 
the Court below. 

In short all the bar or bald pitas are 
there, but there is no attempt tofocustheir 
contention by proper examination of parties 
by the Court, with advertence to the law 
bearing on the point. The trial is con¬ 
sequently vitiated and the real points 
being missed the decision is liable to he 
ignored even in second appeal: Damusa v. 
Abdul Samad G) Tukaramv Chintaram 
(5). The case is accordingly remanded 

(4) 51 Ind. Cas. 177; 15 N. h.H. 97; 17 A. L. J 
700; 37 M. L. J. 36; (1919; M. W. N. 505: 21 Bom. 

L. R. 920; 10 L. W. 310; 24 C. W. N. 81; 47 0. 107; 46 
1. A. 140 (P. C.). 

(5) 92 lad. Cas. 327; 20 N. R. 17; A. I. R. 1924 
Nag. 91. 
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for trial de novo after proper examination 
of the parties on proper lines with advert¬ 
ence to the above remarks. 

The appeal is allowed. The appellant 
will get a refund of Court fees paid in this 
Court and in the District Judge's Court and 
the case is remanded to the Court of first 
instance. Costa exclusive of Court-fee paid 
on plaint hitherto incurred will remain as 
spent. 

o. R. D. Appeal allowed. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 29d of 1926. 

January 20, 1927. 

Present : —Mr, Justice Addison. 

DEVI DAYAL —Dbfendant — Petitioner 

versus 

NARAIN SINGH and others— Plaintiffs 

Respondents. 

Contract Act {IX of 1S72), s. 2S‘-^^onopoly to sell 
vegetables —Pu6hc policy — Suit by self-constituted 
panchayat, frame of — Substitution of parties after 
limitation, effect of—Promissory note—Right to sue. 

Grant of a monopoly by o panchayat in favour of a 
person to sell vegetables in a village is opposed to 
public policy under s. 23, Contract Act. [p. 859, col. 

2 * 

Somu Pillai v. il/unicipal Council, Mayavaram (1), 

folloTfed. . 

If a necessary party is joined as plaintifi or defend¬ 
ant after the time for the suit has run out the entire 
suit must be dismissed. Therefore, where in a suit 
brought in the name of a self-constituted panchayat 
without any legal powers, the members of the pan¬ 
chayat are substituted as plaintiffs by way o. 
amendment after the expiry of the period of limita¬ 
tion for the suit, the suit must be dismissed as time- 

barred, [p. 859, col. 2; p. 860, col. 1.] ... 

The members of a panchayat cannot institute a 
suit upon a promissory note which is executed m 
favour of the Sirkar Daulatmadar through one of its 
members, [p. ^*60, col. 1J 

Petition for revision of the decree of the 
Sub-Judge, exercising powers as Judge, 
Small Cause Court, Batala, District Gurdas- 
pur, dated the 8th February, 1926. 

Mr. Arjan Das, for the Petitioner. 

Mr. Muhammad Din Jan, for the Re¬ 
spondents. , , , 

JUDGMENT.— This suit was brought 

in the name of the panchayat, D\\axxn Kot, 
which claimed the sum of Rs. 63 on a 
missory note, dated the 25th May, 1919, 
executed by the defendant. This panchayat 
is a self-constituted body without any legal 
powers and obviously it could not bring a 


suit (see page 796 of Mulla's Civil Procedure 
Code, 8th E lition). After the period of limi¬ 
tation had expired, the Small Cause ‘ curt 
Judge allowed the suit to be amended by 
striking out the name of the plaintiff, that 
is, the Pa7ichayat Dharm Kot, and by sub¬ 
stituting the names of six persons, who al¬ 
leged themselves to be members of this self- 
constituted body. 

The plaintitfs’case was that they sold by 
auction to defendant the sole right to sell 
vegetables in the village for the sumof Rs. 84. 
Rs. 2 L of which were paid by him while be 
executed a promissory note for the balance 
of Rs. 63. The defendant pleaded that the 
panchayat had no power to sell such a 
license, that he had not executed the pro¬ 
missory note in favour of the plaintiffs or 
in favour of the panchayat, and that the 
suit was barred by limitation. The Small 
Cause Judge, however, decreed the suit 
with costs and against this decision this 
revision has been admitted. 

It was first contended that the creation of 
a monopoly in favour of the defendant to 
sell vegetables in the village was opposed to 
public policy under s. 23 of the Indian Con¬ 
tract Act and that, the agreement being 
void, the plaintiffs had no right to sue fur 
the amount of the promissory note. There is 
clpar authority for this proposition in Somu 
Pillai V. Municipal Council, Mayavaram (i). 
It was held in that case that even a pro¬ 
perly constituted District Municipality had 
no power to create a monopoly in favour of 
one person. It was further held that any 
amount collected under this void agree¬ 
ment must be refunded. It follows, there¬ 
fore, that the present suit should have 
been dismissed on the principle that the 
grant of the monopoly to the defendant 
was against the provisions of s. 23 of the 
Indian Contract Act, being in restraint of 
trade. 

It is further contended that the suit was 
barred by limitation as the plaintiffs’ 
names were only substituted after the suit 
was barred by limitation. This is also 
correct. There was no plaintiff at all until 
the plaintiffs’ names were substituted after 
limitation had expired. A suit can only be 
brought in the names of all the members of 
an unregistered or unincorporated society. 
If a necessary party is joined as plaintiff or 
defendant after time for the suit has ruu 
out, the entire suit must be dismissed; (see 

(1) 28 M. 5*20. 
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Kustomji’s Lh:v of Limitation, 3rd Edition, 

page I'JI;. it may he the case that I would 
not interfere in revision merely because I 
h^ld th the suit was barred bv limitation 
h it in the present case, as I have already 
snnwn, otherconsiderations also enter. 

In the third place it was contended that 
the pinchayit or the members of the 

could not sue on the promissory 
n >te in question as it was in favour of the 
Sirlc^r Daulatmdir through Jat Mai, a 
member of the panchayat, and not in favour 
of the yj7nc/ia?/u^ or of the members of the 
panchayat. There seems to me also to be 
c^nsiderable force in this. There is no 
doubt that some members of the panchayat 
di'i grant the monopoly, on contention of 
payment of a certain amount, to the de¬ 
fendant. but the promissory note they took 
Wi5 not in their o.vn favour but in favour 
of Government through one of their 
msmbers. In my opinion only Government 
could authorise a suit on such a promissory 

note. 

K K* the reasons given I accept this re¬ 
vision and dismiss the suit but leave the 
parties to bear own costs throughout. 

\i L. Revision accepted. 

A. N. A. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

FiRsr Civil Appeal No. 34-6 of 1926. 

December lO, 1926. 

Pvesent: —Mr. Hallifax, A, J. G. 

BAJIKAO— Pl\iniiff—Appjlla^t 

vei'sus 

SHIVRAM AND oiHERS—D efendants— 

Respondents. 

Contract Act (IX of 1S7I), ss. 6’4, 6.5, 7S, 71 ,— 
Contract of site—Rescission — Damages—Refund of 
e.afntst-monexj—Damages, whether can be set-off 
a'jLinst earnest-money — Seller, when can claim dam¬ 
ages —Vendor and piu'cliaser—Duty of vendor to 
tender conveyance. 

T/iere is no special law in India with regard to 
the return of earnest-money on the l)reach of a con¬ 
tract for sale of land. P^very case in which any 
question of earnest-money arises can Jje decided on 
the in'ovisions of ss. 61 or 65 and 73 or 7-1 of the 
Contract Act. [p. 861, col. 2.] 

When a contract to sell is rescinded, the seller 
must restore the benefit he has received under it, 
under s. 61 of the Contract Act if he rescinds it 
himself, and under s. 65, if the purchaser res¬ 
cinds it. But, when he rescinds it himself, if 
he has suffered any actual damage he is entitled to 
get co.ni»ciisalion for U \indcr s. 73, and oven if 
he has suffered none, he' can be awarded a reasonable 
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amoimt as compensation not exceeding the earnest- 
money, if there is the usual agreement of forfeiture 
in the contract under s. 74 Either sum awarded 
as damages can be set-off against the amount of the 
earnest-money he has to refund, [p. 861, col. 2.] 

It is the duty of a vendor of immoveable property 
to offer a proper conveyance to the purchaser and to 
call upon him to pav the purchase-money, [p. 860, col. 
2 .] 

The question of the payment of damages to the 
seller can arise only if the purchaser is responsible 
for the breach of contract, [p. 861, col. 2.J 

Appeal against the decree of the Sub- 
Judge, First Class, Morsi, dated the 23rd 
March, 1926, in Civil Suit No. 150 of 1924. 

Mr. G. L. Suhhedar, for the Appellant. 

Messrs. R. R. Jayawant, R. B., and V, 
N. Herlekar, for the Respondents. 

JUDGMENT.-On the 30th of July, 
1922, the first three defendants agreed to 
sell a field and a half share in another to 
the plaintiff-appellant by the Slst of Janu¬ 
ary, 1923, for Rs. 5,555 which was to be 
paid by the cancellation of a decree held 
by the plaintiff by which these defend¬ 
ants had to pay him Rs. 1,935 and the 
cancellation of a debt of Rs. 120 due by 
them as rent of a field and by the pay¬ 
ment of Rs. 2,500 in cash. The sum of 
Rs. 2,055 due on the decree and for rent 
was treated as paid and called “earnest- 
money” which the plaintiff agreed to 
forfeit if he failed to carry out the con¬ 
tract. The sale-deed was never executed, 
and on the 25th of April, 1923, these de¬ 
fendants sold one of the fields, that of which 
they owned the whole, to the 4th defend¬ 
ant. On the 3rd of November, 1924, the 
plaintiff filed the suit out of which this 
appeal arises for specific performance of 
the contract of July, 1922, claiming in 
the alternative a sum of Rs. 5,000 as 
damages. 

It was found in the lower Court that 
the plaintiff broke the contract. Even if 
that is a fact, a matter which has to be 
decided now, the basis of the finding is 
undoubtedly wrong. It is that the plaintiff 
has failed to prove that he went to the 
defendants during January, 1923, taking 
Rs. 3,500 with him, and offered that sum 
to them. The agreement to sell makes 
the money payable before the Sub-Regis¬ 
trar." not before the execution of the sale- 
deed. Also it was the duty of the sellers 
to seek out the purchaser with a proper 
sale-deer. 

I am satisfied on the evidence that the 
plaintiff did go to the defendants twice 

during that last p:pnth of the period fi?ed 
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in the contract to call on them to carry 
it out, and also that he was able and will¬ 
ing to pay them the Us. .‘^500 on the 
execution of the sale-deed, though he was 
not bound to do so till it was registered. 
One of the strongest })ieces of evidence on 
this point is Ex. P.-4, a lawyer’s letter 
of the 20th of February, 11)23, sent by 
these defendants in reply to a similar 
letter of the Dth of the same month sent 
to them by the plaintilT. The plaintift's 
letter is not produced, and the defendants’ 
is to the following elTect: ‘ The statement 

in your letter that you came with the 
money twice in January is untrue; we were 
willing to carry out the contract, but ‘you 
did not get a sale-deed executed, sayipg 
you had no money.’” The necessary in¬ 
ferences from this seem obvious. 

But the defendants have made no at¬ 
tempt to support the allegation in that 
letter that the plaintiff expressly refused 
to carry out the contract; they deny it 
and say he never said anything about it 
tifi nine days after the end of January. 
Even if that is true, it is still they 
who broke the contract; it was their 
business to offer him a proper conveyance 
and call on him to pay the balance of the 
purchase-money, which they admittedly 
never did. 

In respect of the 4th defendant it has 
been held that there is no proof that he 
had notice of the contract to sell to the 
plaintiff. There is certainly no evidence 
of its having been brought to his notice, 
and he denied that he had any knowledge 
of it. There seems a good deal of reason 
for believing that denial to be false, but 
it is among the artiffcialities of the ad¬ 
ministration of justice that it has to be 
accepted as true. It is on this ground 
that the plaintiff has in this Court with¬ 
drawn his prayer for specific perform¬ 
ance of the contract. He has further 
reduced his claim for Rs. 5.000 as damages 
to a prayer for what is called a ‘refund 
of his earnest-mone}’,” admitting even¬ 
tually that if he broke the contract he 
would not be entitled to get the whole of it 
bsLclc 

The matter is perfectly simple and was 
explained in Lachrni Nai-ayan v. Davicdar- 
das (1). It is almost always obscured, as 
was done in thi.scase, by supposing there 
is some special law in lespectof earnest- 

U) 81 Ind, Ca&. 282; 20 N. L. U. 102; A I. K. 1025 

i7ag. 109. 


money. 'I'lie teriii is liot used in bi- Ihw 

% 

of India, as far as I Icnow, and il Is cei- 
tainly not «ieliued, 1)01 piactirally evi iy 
case in whiidi anv (iiu'-'tir ii (if (su l.^ .'-i- 
monev arises cati Ik-< b’(‘ided on iln’ cbaj' 


provisions of s. (i 1 s. (id and 


O ^ 4 

i .> or s. i 1 


of the Contract Acl. Wdu-n a coniiact to 
sell is rescinded the .'•olKo' !nu.-t rc^tcie 
the i)eneiits lie has rcr(ivcd under il, 
under s. Gl if lie K^-cinds it him¬ 
self and under s. G) if the pmadiaser 
rescinds it, that is to say, he tniiht refund 
the earnest-money. Hnl wh.cn he Kfcinds 
it himself, if 'he has suffered any actual 
damage he is entitled to get eoinpejK'-aticn 
for it under s. *3, and even if he has 
suffered none he can he award(^d a uasijU- 
able amount as compensaiion lujt ex¬ 
ceeding the eanie.st inoni y, if there is 
the usual agreement of forfeiLiue in the 
contract, umiers. 71. Kilhersum av.arded 
as damages can be s^t off against the 
amount of the earnest-money he has to 
refund. 

The question of the payment of dam¬ 
ages to the seller can, of course, onl>' aiise 
if the ’purchaser is respon.^ible lor the 
breach of the contract, and heie it lias 
been found that the sellers broke il, The 
benefit they received under tlie contract 
they broke was the cancellation of the 
liability to pay to the plaintiff Rs. 2,055, 
with interest after the 30rh of July, 11)22, 
and this must be restored. The plaintiff 
has in this Court asked for interest at the 
very moderate rate of 0 per cent, per 


annum. 

The decree of the lower Court will 
be set aside, and in its place a decree 
will issue ordering the first three defend¬ 
ants to pay to the plaintiff the sum of 
Rs. 2,055 and compound interest thereon 
at G per cent, per annum from the 30th of 
July, 11)22, till the date of payment, and 
also all the costs inclined by liim iu both. 
Courts. 

On behalf of the dth defendant Rani- 
chandra, the purchaser from tlie other 
defendants, it is urged that the plaintiff 
ought to pay his costs in both Courts. 
He is a resident of the village in which 
the land is situated and the other de¬ 
fendants live, and if he did not know of 
the agreement to sell to the plaintiff, as 
he says, he laid himself open to Ircuhle 
by his ow-n carelessness. Fnrthtr, he 
delayed the progress of the suit for a 
year by obvious evasions of service of sum- 
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moas, failing to appear when summons 
was served on him, and then appear¬ 
ing and getting the ex parte order against 
him set aside. There seems as little justi¬ 
fication for setting it aside as for allowing 
the other defendants, before it was set 
aside, to take the plea that he was a 
purchaser in good faith without notice of 
the prior contract. The defendant Ram- 
chandra will pay his own costs throughout. 

G. K. D. Appeal allowed. 


the receipt for Rs. 148 had been granted 
by him but that this payment was in 
settlement of another account. The trial 
Judge held that the plaintiff had not es¬ 
tablished any other account and decreed 
the defendant’s counter-claim. On appeal 
the Senior Sub-Judge held that the other 
account had been proved and setting aside 
the order of the trial Judge gave plaintiff 
a decree for Rs. 95. Against this decision 
the defendant has applied on the revision 
side to set aside the decree of the Appel¬ 
late Court and to dismiss the plaintiff’s 
suit. He has not asked that a decree 


should be given to him for his counter¬ 
claim. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 661 

OF 1926. . 

January 22, 1927. 

Present;—Mr. Justice Addison. 

BUTA— Defendant—Petitioner 

versus 

TIRLOK CHAND— Plaintiff— 

Respondent. 

Evidznee Act (I of 1872), s. S4 —Production and 
proof of account hooks — Plaintiff's vagut statement as 
to dealings, whether sufficient proof. 

The production and proof of account books and a 
general statement by the plaintiff that there were 
dealings between him and the defendant is not suffi¬ 
cient evidence of any particular item charged against 
the defendant, [p. 863, col. 1.] 

Ganga Ram v. Kaka (1), Abdul Ali v. Puran 
Mai (2), Firm Gokal MaURamchand v. Firm Nath 
Mal’Gulzari Mai (3), Ganeshi Lai v. Firm Mangat 
Ram-Atma Ram (4) and Abdul Haq v. Firm Shivji 
Ram-Khem Chand (5), followed. 

Petition for revision of the decree of the 
Sub-Judge, First Class, Gujrat, dated the 
19th April, 1926, reversing that of the Sub- 
Judge, Fourth Class, Gujrat, dated the 21st 
January, 1V)2G. 

Mr. Jamna Das, for the Petitioner. 

Messrs. Joti Sarup and Gullu Ram, for 
the Respondent. 

JUDGMENT.-Piaintiff alleged that 
defendant borrowed from him Rs. 44-15 
^%nd attached his thumb-mark to an entry 
ag'ainst this amount in his hahi. He 
accordingly brought the present suit for 
Rs. 95 principal and interest. Defendant 
pleaded that this debt had been paid off and 
that he nad paid Rs. 148 to the plaintiff on 
the 10th June 1925, for which sum plaintiff 
gave him a receipt. He further urged that 
the plaintiff had taken advantage of him 
and made him pay much more than was 
•clue. Defendant accordingly counter-claim¬ 
ed for Rs. 59 1. The plaintiff replied that 


The sum of Rs. 44-15, constituting the 
principal of the amount in suit, was the 
first transaction in the accounts put in by 
the plaintiff, an entry as regards this item 
being thumb-marked by the defendant. 
The plaintiff has proved that there are 
dealings entered in his account books 
thereafter. He has put in copies of his 
khata and roznamcha bahis as regards 
these dealings. None of the subsequent 
entries bear any thumb-mark. Besides 
proving his account-books, the plaintiff in 
the witness-box stated generally that there 
were subsequent dealings. Apart from that 
there is no evidence to establish that this 
was the case. Further it is clear that there 
was only one khata account and not two 
separate khata accounts, as stated by the 
plaintiff after the defendant’s pleas were 
put in. The plaintiff’^lea, therefore, that 
the sum of Rs. 148 was in payment of 

a sum due on another account is not 
correct. 

The principal question, however, id 
whether the plaintiff has proved any deal¬ 
ings subsequent to the advance of Rs. 44-15 
the entry regarding which was duly thumb- 
marked by the defendant. It was held in 
Ganga Ramv. Kaka Ram (1) that where 
the plaintiff can easily produce independ¬ 
ent and trustworthy evidence in support of 
entires in their account books, it would 
be unfair to accept as sufficient proof the 
entries uncorroborated by any evidence 
other than a somewhat vague statement 
by one of the plaintiffs. A somewhat 
similar ruling is Abdul Ali v. Puran 
Mai (2). In Firm Gokal Mai Ramchand v, 

<\) 22 Ind. Cas 403; 47 P. L. R. 1914; 53 P. W. R. 
1914 . 

(2) 25 Ind. Cas. 560; 82 P. R. 1914; 277 P. L. R, 

1914# 
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Firm Nath MalGuhari Mai (3) it was 
lield that the statement of a Munim, who 
made dailv balances each dav was not 
siuhcient proof of the plaint ill’s claim on 
booh account when the actual items were 
not naid in his presence, in (rimahi Lai 
V. Firm Mayigat Ram-Atma Rum (1) the 
plaintill’s accDUQt books were proved and 
two witnesses were examined. One Miinim 
said that dealings took place in his pre¬ 
sence between the plaintiff and defendants 
and that a particular payment was also 
once made by the defendant in his pre¬ 
sence, Another .l/uiitm said that the defend¬ 
ant has taken away goods in his presence. 
It was held, however, that this vvas not 
sufficient evidence that any single article 
charged against the defendants was sup¬ 
plied to them. See also Abdul Ilaq v. 
Firm Shii'ji Ram-Khem Chand (5). 

In the present case there are only the 
account books and the general statement 
of the plaintiff that there were subsequ¬ 
ent dealings. Following the above rulings 
,I must hold that that the dealings were not 
proved under s. 34 of the Indian Evidence 
Act. I, therefore, accept the revision and dis¬ 
miss the plaintiff’s suit. The parties will 

bear their own costs throughout. 

L. Revision accepted. 

(3) ’ 75 Iml. Gas. 812; A. I. R 1923 Lah. 431. 

(4) 76 Ind. Cas. 157; A. I. R. 1924 Lali. 540. 

(5) 71 Ind- Cas. 259; A. 1- R. 1922 Lah. 33S at p. 

313. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Ctvin ArrRAL No, 112 of 1926. 

December 15, 192(> 

Preseni:—lh. Findley, J. C. 

NARAYAN and oTuEas—D efendants — 

Appellants 

versus 

VITHOBA AND another—Plaintiffs— 

Respondents. 

Civil Procedure Code [Act V of lOOS), Sell. Ill, 
pira, i/—“ Uknate", meaniaj of—Transfer in future, 
whether prohihited-Sale -Agreement to sell whether 
can be implied from void mle—Rvjkt in personam— 

Part performance, principle of, whether applicable to 
void sales—Mortoauc—Mortuayce, when entitled to pos~ 
sesiionSalc of village—House and kotha, whether 
pass to purchaser — Presumption. 

The word ‘'alienate” in para. 11 of the bch. Ill of 
the Civil Procedure Code is used cjusdem, generis 
with the preceding v.'Qrds “mortgage, charge and lease ’ 


and tlu' provision does n(jl j)roliilnt. llie ti,iri‘'tVr in 
future of iiiti in jirop.-rty in icsp.-ct of wliich 
proceediii<.'s L f"! .'tli<'C'ollt-elor are jiendioi^^ .\i;ree- 
mcnls to sell '^u-'li prop^-rty are not aliVi-tid l)y ihe 
peiidcnov of tlif ('ollocioi's piof‘C(Mliii<^s. ]p. <m1. 

1-1 

A contract tu oi.nvt'y iiuinovi-able jirojXMty in fiituro 
fora certain ainoniit is only a personal contract and 
gives rise to a right in peK^iDwim wliich nny lie satis- 
tied either by the jicrfornnincc c,f tlie speeihe act or 
by giving conipeiisatiou. ! f>. Stil. col. 2.J 

If the sale of in\»j>erly is st.it iitoriJy void an agree¬ 
ment to sell enforceabii-in law cannot be implied to 
exist seiianitely an<l iinlcpeudcntly of the .sale itsedf 
audit cannot lie given eocet to because the sale no 
longer exists and tlie agreement is merged in the sale, 
[p. 8(5.1, col. 1 ] 

The equitab e doctrine of jiart performance cannot 
be applied to the case of a transaction which is void 
ab initio <\nd not merely unenforceable in law owing 
to a mere defect of form or absence of formality 
normally necessary to make it legal q». i-Oo, col, 2.] 
A mortgagee has no right to the jiossession of 
property mortgagetl unless and iinlii lie forecloses 
and he cannot, therefore, keep out of ])o.s.sepsion a 
person to wliom the properly has been sold by tho 
mortgagor, fp. 8GG, col. 1 ] 

A liouse and a kotha in a village arc appurtenant 
to it and in the absence of any wonls exoliuling them 
from the operation of a sale of the village, they cannot 
be retained by tlie vendor, [ibid.] 

Second appeal against the decree of the 
District Judge, Nagpur, dated the 23rd 
November, 1925, in Civil Appeal No. 186 of 
1925. 

Mr. M. R. Bohde, for the Appellants. 

Mr. M. B. Niyogi, for the Respondents, 

JUDGMENT.— The plaintiffs, Vithoba 
and Sambhaji, brought this suit in the 
Court of the first Subordinate Judge, Second 
Class, for possession of a 2-anna share in 
Mouza Devali and a fourth share in the 
house and kotha specified in para. 6 of the 
plaint. Nago, Ramnath and Maroti, now 
deceased, whose widow is Musammat Gaji, 
owned an 8 anna share in the village aa 
well aa in the house and kotha in que?:'fion. 
The plaintiffs rely on a sale deed, dated 
30th June 1924, (Ex. P 1) executed by Nago 
in their favour. On 22ad March, Ijl?, Ram- 
nath, Nago and Musammat G;ji, widow of 
Miroti, had sold their S anaa share and the 
house and kotha to Dhanu, the father of 
defendants Nos. 1 and 2, Narayan and 
Govinda. Defendants Nos. 3 and 4 are the 
nephews of defendants Nos. 1 and 2, and 
all the four defendants constitute a joint 
Hindu family. Dhanu and all the de¬ 
fendants have been in po.ssession of the 2- 
anna share and of the house and kotha in 
question since the sale in their favour. It, 
however, transpired in another suit that 
the sale in favour of Dhanu was effected[ 
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while Collector’s proceedings were pending 
in respect of Xago’s 2-anna share. The 
plaintiffs, in those circumstances, came to 
Court claiming the subjects as stated. 

'The Subordinate Judge, on the issues 
which arose on the pleadings of the parties, 
held that the sale-deed of 30th June, 192-1: 
had been duly executed for consideration. 
He further lield that the doctrine of part- 
performance did not apply to the case, 
inasmuch as the sile-deed in the defend¬ 
ants’ favour was void ab initio\ that no 
separate agreement to sell could be implied 
from the sale-deed in the defendants’ 
favour and that, even if there had been a 
previous oral agreement to sell, it could 
not revive after the sale-deed was found to 
be void. On these findings decree was 
granted in respect of the 2-annas share to 
the plaintiffs, but the relief as regards the 
house and kothawas refused, because in the 
opinion of the Subordinate Judge these 
had not come under the purview of the 
Collector in the execution proceedings. 

The defendant appealed to the Court of 
the District Judge, Nagpur, and the plaint¬ 
iffs filed a cross-objection with reference to 
the disallowance of the relief as regards 
the house and kotha in question. The 
learned District Judge allowed the cross¬ 
objection but dismissed the appeal, and 
the defendants have now come up on second 
appeal to this Court. 

A long and elaborate argument has been 
addressed to me on the assumption that 
there was in the present case an agreement 
to sell. Even admitting that the sale in 
Dhanu's favour was a void one, it has been 
urged that, withreference to para. 1 l,Sch. Ill 
of the Civil Procedure Code, the said pro¬ 
vision does not prohibit the transfer in 
future of an interest in the property but 
only lays an embargo against the transfer 
of the pre.«ent interest therein. This was 
the principle laid down in Muhammad 
iSayeed v. Muhammad Ismail (1), by Stanley, 
C. J., and Banerji, J. The word “alienate” 
in para. 11 of the Schedule quoted above 
was held to be used ejusdem generis with the 
preceding words “mortgage, charge and 
lease.” I see no reason to differ, as at 
present advised, from the interpretation 
put by the learned Justices on the pro¬ 
vision in question. It has been urged 
on behalf of the appellants that the position 
in the present case was exactly the same, 

that, if there was an agreement to sell, no 
8 Ind. Cas. 831; 33 A. 233; 7 A. h. J. U7C. 
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present interest in the property was creat¬ 
ed: c/. s. 54 of the Transfer of Property Act, 
els. (5) and (6), and Aviila Chararnudi v, 
Marriboyina Rayhavulu (2). In the latter 
case the learned Justices pointed out that 
such a contract as one to convey an immov¬ 
able land in future for a certain amount 
is only a personal contract and gives rise to 
a right in personam which may be satisfied 
either by the performance of the specific 
act in question or by the giving of com¬ 
pensation. 

The learned District Judge, in dismiss¬ 
ing the appeal of the defendants, relied on 
the decision of Stanyon, A. J. C., in Salu 
Bai V. Rajat Khan (3), which case undoubt¬ 
edly goes against the present appellants. 
It has been urged in this connection that 
the observations made by the learned 
Additional Judicial Commissioner at page 
147* of the judgment went beyond the 
scope of the case and were unneces¬ 
sary. I have been referred in this con¬ 
nection to the decision of their Lord- 
ships of the Privy Council m Hamath Kuar 
V. Indar Bahadur Singh (4). The facts of 
that case were peculiar. The transfer 
therein was held to be invalid since the 
vendor at the time only had an expectancy. 
Nevertheless, their Lordships held that 
under s. 65 of the Indian Contract Act the 
purchase-money was recoverable. Simi¬ 
larly in Narayan v. Motisa (5) Prideaux, 
A. J. C., held that on equitable grounds 
when a contract was discovered to be void 
and when the vendor and vendee had in 
reality done nothing illegal with their eyes 
open but were only caught by the fiction 
that they should have known the law, res¬ 
titution of the purchase-money should be 
made. It is difficult to see, however, what 

precise application these cases have in the 

present instance. 

I am far from denying that if in the 
present case there was any real evidence 
as to a separate agreement to sell in future, 
such agreement would have created a 
right in personam, which might possibly 

(2) 28 Ind. Cas. 871; 39 M. 462 at pp. 469 and 470; 

28 M. L. J. 471; 18 M. L. T. 76; (1915; M. \V. N. 596. 

146^(Vb)^^‘ PP- 

(t) 71 ind. Cas. 629; 45 A. 179; A. I. R. 1922 P. C. 
403; 9 0. & A. L. R. 270; 9 0. L. J. 652; 44 M. L. J. 
489; 37 C. L. J. 316; 27 C. W. N. 949; 50 I. A. 69; 

18 L. W. 383; 26 O. C. 223; 33 M. L. T. 216; 5 P. L. 

T. 281; 2Pat. L. R. 237 (P. C ). 

78 Ind. Cas. 343; 20 N. L. R. 87; A. I. R. 1924 
Aag. 1.32 . 

•Pageo£13N. L.R.-liiUj 
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be enforced or uplield in favour of the 
appellants: cf. Burjorji Cursetji Hantkukl v. 
Muncherji Kuvt'rji 0‘) -^fid Vizdij ipatam. 
Sugar Development Co. v. Muthuramareddi 
(7) and I a-n equally prepared to admit 
that such an agreement would not fall 
within the bar laid dowii in para. U 
of Sch. Ill of the Civil Procedure Code. 
But what are the actual facts in the pre¬ 
sent case? Tne Pleader for the defend¬ 
ants, in his oral statement on 2nd February, 
l‘J2o, pleaded specitically that there was 
no separate oral agreement as sucli to sell. 
What was urged was that the sale-deed 
having been held to be inoperative in re¬ 
spect of the 2-anna share in suit, that, in 
itself, constituted an agreement to sell. In 
a farther statement made on 18th February, 
1925, the same Pleader averred that there 
had been no separate agreement to sell after 
the sale-deed of defendants. We are, thus, 
left with the problem as to whether in the 
case of this sale, which was statutorily 
void, an independent agreement to sell can 
be implied to arise out of the transaction. 

I have not the slightest hesitation in 
answering this question in the negative. 
As pointed out by the Subordinate Judge, 
every sale necessarily implies a previous 
agreement to sell, although here “previous 
may only mean a moment or two before. 
Moreover, even if we assume, there was such 
an agreement, it was obviously an agree¬ 
ment to sell there and then and not at any 
future date; and the sale being invalid and 
void, it seems to me clear that the connect¬ 
ed agreement, which was an ad hoc one only 
having reference to that sale on the day 
in question, necessarily merged in the sale 
also and perished along with the said sale- 

deed. . 

I find myself in full agreement with what 
are, in my opinion, the very pertinent obser¬ 
vations of Stanyon, A. J. C.. made at pages 
145-147* of Salu Eai v. Rajat K}.an{Z), 
quoted above. The vendor, at the time he 
entered into the sale transaction in ques¬ 
tion and on the pleadings it must neces¬ 
sarily have been at that time the agreement 
to sell also took place, was incompetent to 
contract. Very obviously, the attempt to 
deduce from the evidence what may be 

called a theoretical agreement to sell is a 

hopeless one in the circumstances of the 

(6) 5 li 143; 3 Ind. Dec. is. s.) 06. 

(7) 76 lad Cas. 886; 46 M. 910; 45 M. L. J. 528; A. 

I li. 1924 Mad. 271; 33 M. L. T. 53; (I924j M. W. X. 
I t (F. K .)._ 

•Fages wf 13 X. D. K. [ii’d.J 
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present (uise. The whole transac t ion stood 
or fell together and, in the cil'CIUlls^■lnc^'H of 
the present ca-'C, both were undonbifniiy 
void. 1 need hardly add that the p isitioii 
would have Ijeen (Mitirelv diiT-*reiit il tlirre 
had been au agrec.Mtieiit to sell aftei' the 
Collector’s lu’oceedings had ended, and in 
this sense it may be true tliat although the 
person incompetent to contract is incoin- 
petent to transfer, the converse always can¬ 
not be implied, r/: , that a ])er.soii incom¬ 
petent to trauBfer is incompetent to con¬ 
tract. For these reasons 1 lind myself in 
full agreement witii the linding arrived at 
by the learned District Judge in para. 2 of 
his judgment. 

The next point, wliich has been pressed 
on behalf of the appellants, is tliat the 
equitable doctrine of iiarr-performance 
applies to the present case. Dhann and the 
defendants after him have admittedly been 
in possession of the subjects as a conse¬ 
quence of the sale-deed of 22nd March, 1!J17. 
It has been suggested that the plaintiffs 
are, therefore, debarred from disturbing 
the defendants who are in po-ssession in 
consequence of a transaction which was 
entered upon and carried out by the parties 
thereto. Muhammad Musa v. Aghore Kumar 
(c-), Venkayyamma Rao v. Veakatanara- 
simha Appa Rao and Vizagapatam 
Sugar Development Co. v. Mudiaramireddi 
(7) have been relied on in this connection. 
a' perusal of these cases will show that 
they are not, in reality, parallel to the pre¬ 
sent case in any respect. Here, the flaw in 
the defendants’ position is not a mere defect 
of form or the absence of some formality 
normally necessary The transaction was 
one which was void ab initio and no re¬ 
course to equity can be had with the object 
of defeating a law, or of enforcing what is 
expressly forbidden by law. It would be 
misapplication, indeed, of the principles of 
equity to apply in the present the equitable 
doctrine of part-performance. Any such 
application would have the direct and im¬ 
mediate effect of setting at naught both the 
letter and spirit of the law as contained in 
para. 3 of Sch. Ill of the Civil Procedure 

(S) 28 Ind. Cas. 42 C. 801; 17 iJam. L. U. 420; 
21 O. L. J. 231; 28 M. L. J. 54 n 19 C. VV. N. 250; i:4 
A 1.. J 2*29; 17 M. L. T. 143; 2 L, W. 258; (1915; M. 
AV. X 621; 42 I A. ’ (F. Cl. 

(9) 34 Iiul. Cas. 921; 39 M, 509; 20 C. W. N. ]{i51; 
14 A L. .1. 797; 31 M. b. J. 58; (1916) 2 M. W. N. L^•{; 
'Ai M. b. T. 137; 4 b. W. 58; 18 Bom. b. K. 651; zi 
C. L. J.279;43 I. A. 138 C t 
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Cede. I fully agree with the finding of 
the learned District Judge in this connec¬ 
tion and must reject the proposition 
which lias been advanced cn behalf of the 
appellants. 

The next ground of appeal, which has 
been argued on behalf of the appellants, is 
that, even if the sale and the so-called 
agreement to sell go bj’ the overboard, the 
defendants are entitled to fall back on their 
mortgage which in consequence revives, 
and it has been suggested that the plaintiffs' 
remedy Avas not to sue for possession but 
to claim redemption of the defendants’ mort¬ 
gage. I am wholly unable to appreciate 
this proposition and know of no reason why 
the plaintiffs were not entitled to come to 
Court, as they have done, and claim posses¬ 
sion under their sale-deed (Ex. P. 1). A 
separate suit on the mortgage has, I am 
informed, been instituted and the rights of 
the parties with reference to the mort¬ 
gage will be more suitable and satisfactori¬ 
ly disposed of therein. Moreover, until the 
mortgagee forecloses, he cannot get posses¬ 
sion, and I kcow of no authority for the 
view that the mortgagee, can, on the 
grounds stated, keep the plaintifls-respond¬ 
ents out of possession; cf. Ilargu Lai Singh 
V. Gohijid Lai (10). 

The final point, which has been urged on 
behalf of the appellants, is that the decree 
of the first Court should be restored in 
respect of the house and kotha. The Sub¬ 
ordinate Judge excluded the house and kotha 
on the ground apparently that they were 
not appendages to the village share, while 
the learned J)ietrict Judge held otherwise 
and decreed the plaintiff’s claim in that 
respect In my own opinion, the house and 
kotha must be clearly regarded as incidental 
to, and bound up with, the 2 anna share 
in question: cf. e. 8 of the Transfer of Fro- 
perir Act Qud Shiolal V. Nanhelal (11). In 
the absence of any words excluding the 
house and kotha^ which were obviously ap¬ 
purtenant to the share, these two sul^jects 
cannot, in my opinion, he retained for the 
benefit of the appellants. 

Jn the final ground of appeal, which was 
not, however, argued before me, it is urged 
that the order of the lower Appellate Court 
as to costs was inequitable and unjust. 
For my own part, I cotcur in the opinion 
expressed by the learned District Judge and 

(10) 19 A. 541; A. W. N. (U97) 154; 9 Jnd. Dec. 

(n s.) 350 

17 ltd. ae, 119; 8 F. L. R. 123 at p. 127. 


do not think any question of equity arises 
in this connection. The plaintiffs in the 
present suit are doing no more than enforc¬ 
ing Avhat are their legal rights and, in those 
circumstances, I disagree with the Subor¬ 
dinate Judge in thinking that they should 
be deprived of their costs. 

These findings govern the appeal which 
is dismissed. The appellants must bear 
the respondents’ costs. Costs in the lower 
Courts as already ordered. 

G. R. D, Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Dkcrke No. 11 

OF 1925. 

July 15, 1926. 

Present: —Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Mukerji. 
KALIPADA BASU an# others — Plaintiffs 

—Appellants 
versvs 

FORT GLOSTER JUTE MANUFACTUR¬ 
ING Co., Ltd.—Defe.ndants — Respondents, 

Part performance—Applicability of the doctrine — 
Riffht to specific performance, whether should he rub^ 
sisting — Doctrine, whether ci'cates title—Exchange of 
lands—Delivery of possession—iSubsequent dispossession 
—Absence of registered deed—Transfer of Property 
Act (IV of 1SS2), 8. oJt—Civil Procedure Code (Act V of 
1908), 0. XXI11, r. I—Withdrawal of suit, effect of — 
Liviitaiion Act (1X of 1008),Sch. I, Arts. 11(2, H,S, 744— 
Possessory title 

The defendant took forcible possession of a portion 
of plot A belojiging to the plaintiffs. The latter 
sued for recovery of possession. The defendant 
agreed to give plot B in eiohange and the piaintiffa 
withdrew their suit in 1916. The plaintiffs were put 
in possession of plot B but no deed of exchange was 
drawn up. The defendant wanted the remaining 
portion also of plot A and on his agreeing to pay 
for the same the plaintiffs put him in possession of 
this portion. In 1918, the defendant dispossessed 
the plaintiffs of plot B and refused to pay for 
the portion of plot A as agreed upon. The plaintiffs, 
in 1921, sued for recovery of possession of (1) the 
first portion of plot A on declaring their title thereto 
or for plot B im exchange with a duly executed con- 
veyanoe of the same, and (2) for the remainiag portion 
of plot A after demolition of the structures built by 
the defendant: 

Held, (1) that the prayer for execution of a convey¬ 
ance relating to plot B was barred by limitation; fp. 
869, ccl. 2.] 

(2) that the prayer for recovery of possession cf 
the same on declaration of title come within Art. J42 
of the Limitation Act and was net, therefore, barred: 
[ibid] 

(3) that the plaintiffs had no right to recover plot B 
as there was no registered instrument of exchanAe: 

Lp 872. col 1.] 

(4) that the claim to recover the first portkn o 
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so: 


plot A \v»s barred under O. XXHI. r. 1, Civil Pro¬ 
cedure Code, inasmucli ns the plaiiitilus had not ob¬ 
tained leave to institute a fresli sujt; |p. b7.’l. col. 1-1 

(5) that the order oC dismissal passt'd in on with¬ 
drawal did not alToct their right to recover tlio second 
portit)n of plot A; 

t^G) that the claim to recover the second portion 
of plot A was not barred by limitatiiui nor by the 
fact that the defendant had built structures thereon. 
[}) 873, col. 2.] 

The doctrine of part performance is applicabloonly 
in tliosc cAses where specific performance can he 
©iHained. [p. 871. col. 2 J 

[Case-law reviewed J 

Estoppel arising out of tlie et.piitablc doctrine of 
part performance will not create a title in persons 
in whom it does not otherwise exist, [p. 872. col. 1.] 

Mere previous possession, though peaceful and 
lawful, for less than the statutory period will not 
entitle a plaintitf to recover possessi'Ui of lau<l even 
though the person who has dispossessed him is not 
able to establish any title over the disputed laud, 
[p. 872, col 2.] 

Nisa Chind (jaita v. Kanchivam (27) and Saba 
Kishore Tilakdas v. Paro Bewa i28), followed. 

Appeal against the decree of the Sub¬ 
ordinate Judge, Howrah, dated the 2)th of 
September, 1924. 

Dr. D. N. Mitter, Babus Promotho Nath 
Bandopadhya and Surja Kumar Aich, for 
the Appellants. 

Sir P. C. Milter, Messrs. SUir Kumar 
Ghosal and Krishna Lai Banerjee, for the 
Respondents. 

JUDGMENT, 

Mukerji, J.—The plaintiffs are the 
five sons of one Tarak Nath Bose, deceased. 
Tarak Nath Bose and Hare Krishna Bose 
were two brothers. The latter died in 
1881 leaving a widow, who also died on the 
7th November, 1921. The former died on 

the 9th September. 1921. 

The plaintiffs’ case appears to be as fol¬ 
lows;—The properties described in Sche¬ 
dule ka to the plaint belonged to the 
joint family of the said two brothers. They 
consist of two items, plot No. 1 being 4 
higahs 10 cottahs of land held in mokurrari 
right under a deity Sree Sree Iswar 
Dakshina Ray, and plot No. 2 being 3 
bighas of land held in lakhei'aj right. The 
plaintiffs are now the owners of the said 
properties. In 1916 the defendant Com¬ 
pany took forcible possession of a higha 
of land out of plot No. I of Schedule ka 
and erected cooly huts thereon, and upon 
that Tarak Nath Bose, who was then an 
employee under the said Company, in¬ 
stituted a suit, being Suit No. 3C4 of 1916, 
for declaration of title, recovery of posses¬ 
sion and mesne profits and for a perma¬ 
nent injunction restraining the defendant 
pinp.m y from erecting any structures 


thereon and for other reliefs, d'arak N’alii 
Bose also instituted criminal procr^t 
in connection witli this forcil.)le <hsposset- 
sioii. The Company then prevailed upon 
Tarak Nath B v-e lo withdraw from ttie 
suit agreeing to give '[’aiak Nath Hose a 
plot of jotc land highn'i in area and de¬ 
scribed in Schedule kha to the plaint and 
to excavate for him a tank lUO feet 
square and also to erect a boundary wall 
round his homestead. On this agreement 
being reached Tarak Nath Bose withdrew 
from the suit which was eventually dis¬ 
missed on the 8th April. 1910. 'I'lie exe¬ 
cution of a formal deed of exchange which 
was agreed upon at the time was, how¬ 
ever put off. The Company gave Tarak 
Nath Bose the land aforesaid which the 
latter continued to be in possession of by 
cultivation thereof. In 1917 the Company 
wanted to have some more lauds and there 
were negotiations between them and Tarak 
Nath Bose for the purchase of plot No. 2 
of Schedule ka, as the result of which 
Tarak Nath Bose made over possession 
thereof to the Company, it being arranged 
that the Company would pay its proper 
price. The Company thus took possession 
of this plot as well, and erected structures 
thereon. Subsequently the Company asked 
for and obtained the documents relating 
to the two plots Nos. 1 and 2 in order to 
execute the deed of exchange and the 
kobala, but thereafter did nothing in that 
direction. Thereafter in 1918 the Com¬ 
pany dispossessed Tarak Nath Bose from 
the land of Schedule kha. This led to 
open rupture between the parties and in 
order to put Tarak Nath Hose into fur¬ 
ther trouble the Company instituted a 
suit against him for ejecting him from 
his homestead. Tarak Nath Bose filed a 
written statement denying the Company’s 
right to eject him and characteriaing the 
suit as malicious and as being the out¬ 
come of the grudge which the Company 
bore against him for his refusal to part 
with the homestead for which, he alleged, 
the Company had offered a price of Rs. O.OOU 
which was inadequate. In the said written 
statement Tarak Nath Bose also set out 
what the Company had done in respect of 
plots Nos. 1 and 2 of Schedule ka. The 
suit ended in a compromise, dated the 
15th April, 1919, under which the Com¬ 
pany purchased the homestead for Rs. 6,ut)0 
and there was a condition in the con.- 
promieo that both parties would aaiicabl^^ 
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settle betveen them the dispute relating 
to the said two plots. This dispute, however, 
was not settled as agreed upon and Tarak 
isath Bose eventually died. 

After the death of Tarak Nath Bose on 
the IHh December, 1921, the plaintiffs in¬ 
stituted the present suit. The main prayers 
in the plaint were as follows :— 

(ka) That possession of the whole of 
the land described in Schedule (ka) below 
niay be given to the plaintiffs upon a decla¬ 
ration of their title thereto. 

{kha) If for any reason the Court holds 
the above-mentioned contract to be en- 
forcible regarding the 4^- bighas of land de¬ 
scribed in plot No. 1 of Schedule (ka), then 
possession may be given to the plaintiffs 
of the property of Schedule (kha), upon a 
declaration that they are entitled to get 
possession of the same and a decree may 
be passed for execution of a proper deed 
of exchange in respect of the same and 
for payment of the sum of Rs. 1,800 for 
digging a tank and for erecting the com¬ 
pound wall. 

iga) That the defendant Company may 
be ordered to return to the plaintiffs all 
the documents, etc., regarding the lakhc- 
raj (rent-free) property mentioned in plot 
No. 2 of Schedule, (ka). 

(gha) That the defendant Company may 
be ordered to remove all the structures 
and other things that they have on the same 
land. 

On the plaint being filed the Company 
filed a written statement on the 20th 
February, 1922, traversing almost every 
allegation made in the plaint. This state¬ 
ment consists of thirty paragraphs, verifi¬ 
ed by one Bepin Behari Ganguli who 
described himself as the gomastha of the 
Company for the mehal in suit. The 
statement, however, was afterwards found 
to be defective as some necessary matter 
was omitted from it on account of inadvert¬ 
ence and this necessitated the filing of a 
further statement on behalf of the Com¬ 
pany which they filed, verified again 
by the said gomastha, on the 17th March, 

1922. 

These pleadings gave rise to fourteen 
issues, most of which were found in favour 
of the plaintiffs by the Subordinate Judge. 
Ti e learned Judge found in favour of the 
plaintiffs’ title to the lands of Schedule/ca 
and gave them relief in the shape of a de¬ 
claration to that effect. The other prayers 

vf the plaintiffs were rejected. The 


plaintiffs have accordingly appealed to this 
Court. 

It is somewhat difficult to follow the 
learned Judge's reasoning which led him 
to refuse the other prayers in the plaint, 
because he has not dealt with those 
prayers separately. Nor has the learned 
Judge kept in view the distinction be¬ 
tween the plaintiffs’ case as regards the two 
plots of Schedule ka. On the whole the 
reasons w^hich weighed with the learned 
Judge, as far as I am able to gather from 
his judgment, are these:—As regards 
prayer kha of the plaint, he seems to have 
held that the prayer was one for specific 
performance of a contract, the cause of 
action for which accrued in June, 1918, 
and the suit having been filed more than 
three years after such accrual, the relief 
was barred; he has said nothing about 
prayer ga; as regards the prayer for re¬ 
covery of possession of the lands of Schedule 
ka, it is not at all clear w'hether he con¬ 
siders the same barred by limitation, but 
in any event he is clearly of opinion that 
“law and equity will stand in the way of 
plaintiffs' getting khas possession;’’ and 
as regards prayer gha though he says 
nothing about it specifically, it fails as a 
corollary to the plaintiffs’ failure to 
recover khas possession of the land of 
Schedule ka. 

1 shall presently deal with the grounds 
urged on behalf of the appellants in sup¬ 
port of the appeal, but before I do so I 
desire to deal with some of the conten¬ 
tions urged on behalf of the respondent 
Company, because if these contentions 
succeed, the judgment of the learned Judge 
must stand. 

The first contention which the respond¬ 
ent Company attempted to urge is to the 
effect that they are entitled to the lands of 
Schedule ka, as being the present zemindars 
of the mehal, as these lands were chakran 
lands which had been given to the pujari 
of the deity Siva and as they have been 
surrendered in their favour by the son of 
the late pujari. Apart from the merits 
of this contention which I find wholly 
unsupported by any evidence except the 
evidence of one Basanta Choudhury who 
says he is the son of the late pujari and 
who professes to have made the surrender, 
and whose evidence on the face of it is 
absurd and untrustworthy, the respond¬ 
ent Company are, in my opinion, not 
competent to challenge the plaintiffs' titlQ 
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for which a declaratiou has 
by the learned Jaimes in plaintiffs lavour, 
they not having preferred any appeal from 
that decree. The next contention of the 
respondent is to the effect that there was no 
such agreement between the parties under 
which according to the plaintiffs case there 
was exchange of plot No. I of Schedule fca 
with the lands of Schedule A:/(a in 1916, that 
there was no such exchange as wasadeged 
on the plaintiffs' behalf, that there 
no negotiations relating to plot No. - or 
Schedule ka and no makingover of posses¬ 
sion in respect of that plot norany delivery 
of title-deeds, and that, generally speak¬ 
ing, the plaintiffs’ story is a myth. Ihe 
plaintiffs have sought to prove the agree¬ 
ment relating to the exchange by direct 
evidence as well as by evidence showing 
that in point of fact they were in posses¬ 
sion of the Schedule kh-i lands for some 
time, that is to say, from the latter part 
of 1916 to some time in 19Lb when they 

were dispossessed. 

[His Lordship refered to the evi¬ 
dence and proceeded as follows: ^ J 
On consideration of the facts and circum 
stances of the case I agree with the learn¬ 
ed Judge in holding that 
upon which the plaintiffs rely has e 
proved. I also hold in agreement with 

him that the plaintiffs’ case as to the cir- 

cumstences, up.der which plot iNo. 

Schedule ka was made over to the defend¬ 
ant Company as alleged on behalf o^ 
plaintiffs, is substantially true. ^ ^ ^ 

possible to account for the , 

possession of this plot on any other > 
pothesis and indeed no alterna ^_ V 

beyond a bare denial of plaintiffs r © 
possession in this plot at any 
not been put forward on 

couri Ghosh, a very respectable 
who is said to have taken a very ^ P 
ant part in these transactions on 
of the defendant Company, has not step- 

ped into the witness-box, although it 3 

evident thathewas looking after the 

ant Oompany'sease. The 

I feel is as regards the deUvery 

deeds ; for while it is said m t , 

that the title-deeds of both the plots of ^he 

dule ka were made over for the p P 

of execution of necessary documents and 

the evidence indicates 

were made over at one and the ® ’ 

the prayer in the plaint is conff T 


csvery of th^ titl vdecds of onlv pi -No. - 
of that Schedule. 1 am not sitisiiei th it 
the title-deeds were really male over and 
at any rate no details are fortlicoming as 
to the nature and number of the title- 
deeds. if any. that were so nnle over, 
Tnis being my view of the fxe.t.^. 1 now 
proceed to^deil witli the grounds urged on 
behalf of the appsllants in support ot 

their appeal. 

The appellants' first argument relates 
to their prayer kki.. As regards mis 
prayer it consists (u) of recovery of ims- 
session of Schedule kha land, on declaration 
of plaintiffs’ title thereto, (6) of <liredions 
for the execution of a proper deeJ^ of ex¬ 
change in respect of that plot and foi pay¬ 
ment of Rs. l.tiOJ for digging a tank auu 
for erecting a compound wall. Portion 
(6) of this prayer in its essence involves 
relief for specific performance of a con¬ 
tract entered into so far back as 19L6, and 
must, I think, be held to be barred by the 
three years' rule of limitation. As ic- 
gards portion (a) of this prayer the 
ed Judge, in my opinion, has erred in hold¬ 
ing that it is governed by the same rule. 
The cause of action was the dispossession 
in respect of this plot in 1918, and upon 
the allegation upon which the plainlilrs 
have come to Court, Art. H- cleaily 
the Article which should be held to apply. 
The question then is whether the plaint¬ 
iffs are entitled to succeed on the facts 
which have been established. It is clear 
that in order to succeed as regards this 
part of the case tfie appsHant.s must 
establish their title to the Schedule kha plot. 
It has been urged on behalf of the appel¬ 
lants that in view of the part oerformance 
of the contract under which they were put 
in possession of this plot in excliinge foi 
Dl 5 t No 1 of Schedule ka, the omission to 
execute a formal deed of exchange was im¬ 
material and equity will step in ^ and com¬ 
plete any defect in the plaintiffs title and 

will assist them in having their title de¬ 
clared and in recovering possession. In 
this behalf reliance has been placed upon 

the decisions of the Judicial Committee iii 
the cases of/mambandi Begum v. Kamales- 

wari Pcrshadil) and ilakomed Mum v. 

Aahorc Kumar (2). On behalf of the 
,11 UC. 101; 13 1. A. IGO; 10 bid. Jm-. IGS; 4 Sar. 
P^C J 732; 7 1ml Dec. (n. s.) 72 (P. C.). 

^ 121 '4' Ind Cas. 930; 42 C. 801; 19 C. W. N'. 250; 17 
l4m L K 420- 21 C. L J. 231; 28 M L. J. 518; 1.1 
A I J 229 17 M. L. T. 143; 2 L. W. 258; (1915' M, 

1 ,V, N, 02l;’‘l2 I. A. 1 (P- c.). 
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respondents it has been argued that 
both these cases deal with transactions 
which took place before the Transfer of 
Property \ct came into existence, under 
8. 54 of which a registered instrument is 
essential to the validity of a transfer and 
that the principle laid down in these 
cases cannot assist the plaintiffs. This 
argument has some force and weight of 
authority in its support. To deal with 
the question as to how far the doctrine of 
part performance may _ assist the plaintiffs 
in the present case it is necessary to exa¬ 
mine the state of the authorities bearing 
upon the point. ® 

In Immudipattam Thirugnana Kon~ 
damaNaik v. Perixja Dorasami (3) tlie 
transaction by which a mortgao'e was 
sought to be effected was of 18«2 and the 
suit was instituted in 1895 and the argu¬ 
ment before the Judicial Committee was 
that though the mortgage fell short of an 
actual transfer it showed a good contract 
for one, and the defendant might call upon 
the heir of the contractor to implement 
the contract. Their Lordships held that 
at the date of the deed a transfer such as 
that alleged could not be effected except 
by a registered deed as required by the 
Transfer of Property Act of 1882 and ob¬ 
served thus Certainly if such aright 
exists It would be an.answer to the plaint- 
itis claim and the exact form in which it 
could be enforced need not be considered.” 

A Full Bench of the Madras High Court 
m Kurri Vterareddi v. Kurri Bapireddi 
(4; had occasion to consider this last men¬ 
tioned decision of the Judicial Committee 

and in that case they treated the observa¬ 
tion quoted above as obiter dictum. The 
next decision to which reference need 
be made is that of the Judicial Com¬ 
mittee in the case of l\lcihomed Muso. v 
Aghore Kumar (z). In that case there 
was a compromise in a suit between the 
parties in 18/3 under which certain con¬ 
veyances were to be executed, but the 
agreement of compromise was not reo-is- 
tered nor embodied in the decree and^no 
conveyances were executed, but the com¬ 
promise was acted upon and carried out 
by all the parties to it and their successors- 
in-title for 30 or 40 years. Their Lord¬ 
ships held that even though the compro¬ 


mise and the decree taken together was 
considered defective or inchoate the acta 
of the parties had supplied all defects, 
Iheir Lordships observed .'—‘‘When the 
actings and conduct of the parties are 
founded upon, as in the performance or 
part performance of an agreement, the 
^ocus pfrnitenticB which exists in a situa¬ 
tion where the parties stand upon nothing 
but an engagement which is not final or 
complete, is excluded. For equity v,i\l 
support a transaction clothed imperfectly 
in these legal forms to which finality 
attaches ^after the bargain has been acted 
upon. shortly after another pronounce¬ 
ment was made by the Judicial Com¬ 
mittee in the case of Lakskmi Venkayyamma 
Hao V. Venkatanarasimha Appa Rao (5). In 
this case their Lordships allowed specific 
performanceof aconditionalpromise which 
otherwise would have been but inchoate, 
but which by reason of the acceptance 
and performance of the condition, was 
held to have amounted to a complete con- 
tract. The suit in this case, however, had 
been filed within three years from (he 
accrual of the cause of action. The learn¬ 
ed Judges of the Madras High Court ap¬ 
pear to have felt considerable difficulty 

Ju ^*jt^r.Prf‘ting the aforesaid decisions of 
the Judicial Committee to which I have 
just referred and a Bench of that Court 
by a majority held that in the absence 
of a registered deed of exchange as requir¬ 
ed by as. 54 and 118 of the Transfer 
of Property Acta defendant in a suit in 
ejectment could not rely upon the posses¬ 
sion which the plaintiff had given him 

in part performance of a contract and that 

the plaintiff m the suit was not estopped 

• recovering posses- 

l^amanaZAan v. Ranganathan 
Chetty (Q)l The learned Judges in that 
followed the Full Bench decision of 
that Court in the case of AnrW Veerareddi 
V. Bapireddi (4). In a recent Full 

Bench decision of that Court in the case 
of Vizagapatam Sugar Development Co v 
Muthurarnareddi (7) in which A agreeing 
to sell his lands worth more than Rg. 100 




20 C. W. N 1054- 

(6) 43Ind. Cas. 138; 40 M. 1134- 6 L W ^lOn- 99 

^ n9iV) mVn.TsV 

(7) 76 Ind. Cas. 886; 46 M. 919; 45 AT. L J 528- 
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to B received the consideration and put D far as the Calc Ufa 

vevance, and then sued to eject B from the there is no ^ 

land, it was held that performance byway is 

of delivery of possession and an enforce- « 

able right on Zf's part to specific perform- f f ^ thou <di very 

ance are good defences to the action, and . n n I itbe^ ^ 

the learned Judges in this decision pur- 

ported to follow the decision I .eference to the (pie.Htion 

mal Committee in the whether the right to claim s,iecitic perforrn- 

Venkaijyamma Rao v. \ enLatanaiasimiLu u nr is luit still 

Appa Rao ( 5 ) and Mahomed Mina V Aphore j ^, e authorities in- 

Znniar(2) and ‘o ^-ule he dS that the docidne is appli-ible on 1 v 

in iifiirri 7;,,^ !'iu those cases where .specific peitormaime 

Ghetty (0). In the same case the Division at the same time 

Bench after the expressioii of opinion of subsequent legal question falls to 

the Full Bench overruled the contention ^ i^j^ncLier Brewenj Co. v. 

that the doctrine of part performance is p , ,,, , v Poffn- i l2j wliich 

limited to cases when the right to sue for Con. 

specific performance is not bailed in Mahomed Musa v. Ayhorc Kumui 

‘in j °L- 1^® the case of (2).| This limitation as to the anplicaliility 

Allahabad High Court in of the doctrine has been recognised in 

Salamatuz-zamam Beoam%. J\IasLa A Jaiculiir A'limari v. Clwttcrput tiuojn 

Khan {><) appears o^rcimi- (13), Sb,gheera m Poddar v. Bhaybat Chan.ler 

down, under somewhat similar circiun ^ Secretary of Slate for I ndiu v. 

stances, to the contract p\7he.s{\5>),'Bepin B^'hariMitter v. Tinkoirvi 

executed by mutual delivery of possession De v. Ciiir.v/i 

and dismissed .the plaintiffs <=1 Chandra Bhattacharjee AS), Gajendra Rath 

recover possessioii fiom the ; Dey v. Ashruf Horsuin (1))), Pilambur (.a<n 

though on account ot v. Ram Charan Moral CM) .and was im- 

in the plaintiff, had exmred ^Pudiha Lai v. Kunj Behary Lai (21). On 

performance of the contract bad p . other h.ind, the doctrine has been 

The principle of this PP rewnt applied without reference to the question 

have been approved f whether the right to claim specitic pei- 

decision of that Cour '“the formance was or wa.s not subsisting in 

Sewak Rai V. Shea Naik hai {0). cases of MeJur Alt Khan v. Aroitan- 

bay High Court has /I'® ^PP^^®l‘^v nessi Bibi (22) and Mohammad Shafikul 
principle in the case of ^anfZa ifatj v 
Bhikchand Surajmal ( .0) m other 

cas^a of that Court have also been referr 

ed to as having adopted it. In tbis ^ “ JIVTh K ™ 

tioned caselhera was acted 1(2 (moi i v'es. Sen. 437; 27 E. n 

at between the parties which had beenac ea j 7 1^ ^ ^ ^ 3^3 

'‘T-/“was^S S tKb t°he d^efend- J. 2i' 

“i'“rieht .’’o .p. “»c pe?Io,m..c. l.J . l.d, 0„, dl,; .6C.W.N. . 

•ir,h, " ««>r.c. bWing b.t«» .he „ ^ ^ ^ 

parties was not entitlea ^ 46 A I. li ii)23Cal 130. 
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" (iofyS^CaB. 118; 25 Horn. I R. 381; 47 B. 621; 
A. I. R. 1923 Bom. 473. 


(11) (1901) 2 Oil. 605; 70 L. J. Oh. 8U; 82 L. 1 . 
^ a’annSO) 437; 27 K. U. 1123. 

(14) G Cas^. C32; 11 C. L. J. 51.3.^ 

(15) 17 1ml. Cits. 180; 16 C. L. J. 21 k , , , 

(16) 9 loO. Gas. 374; 15 O. W. N. 976; 13 C. L. J. 

?71 

(17) 31 l*^d. Cas. 987; 20 C. W. X. 149. 

(18) 55 Ind. Cas. 151; 24 C. W. N. 463; 31 C. L J. 

'^a9) 69 Ind. Cas. 707; 27 C. W. N. 159; 36 C. L J. 

46 A I. li 1923 Cal. 130. ^ 

Vo) 76 Ind. Cas. 365; 28 C. W. N. 157; A. I. li. 

'^21) 20 Ind. Cas. 603; 18 C. W. N. 115; 19 C. L. J. 

oi 7 

(22) 67 Ind. Cas, 167; 25 C, W. N. 905, 
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Ilnq ChorvdJuirij v. Krishna Gobinda Dutta 
t-3;. The former of these two decisions 
is that of a learned Judge sitting singly 
and the exceptional circumstances of the 
latter case have been pointed out in the 
case of Pitambar Gain v. Ram Charan. 
Mo7'al (20) and it has been explained in 
this case how that decision does not lay 
down any exception to the limitation as 
regards the applicability of the doctrine 
in cases only where specific performance 
can be obtained. The preponderance of 
authority, therefore, is in favour of the 
limited applicability of the doctrine. 

It is clear, however, that estoppel aris¬ 
ing out of the equitable doctrine of part 
performance will not create title in the 
plaintiffs if otherwise they had none The 
Judicial Committee in the case of 
Sfiwe Goh V. Manng Inn (24) referred to 
8. 54 of the Transfer of Property Act and 
it would seem that their Lordships were 
of opinion in considering whether a con¬ 
tract creates a charge upon or interest 
in land one has to go by the Statute and 
not upon any principle of English equit 3 \ 
It is true, as has been pointed out in 
this Court in the case of Jnan Chandra 
Das V. Rajani Krishna Pal (25) and in 
decisions of other High Courts as well, 
tint the Judicial Committee did not con¬ 
sider in that case whether the equitable 
doctrine of part performance was inappli¬ 
cable in this country by reason of s. 54 of 
the Transfer of Property Act; still in a case 
where, as here, the plaintiffs seek to recover 
possession on the strength of their title, 
they cannot succeed when there has been 
no transfer by a registered deed such as is 
necessary under the section. [See Jagad- 
bandu Saha v. Radha Krishna Pal (26).] 

The appellants, no doubt, came upon the 
land quite lawfully and were in peaceful 
possession thereof, having been put in pos¬ 
session by the rightful owners, the defend¬ 
ant Company. It is conceivable, if the de¬ 
fendant Company are estopped by reason of 
the contract which was partly performed 
fully on the part of the appellants' pre¬ 
decessor and in part on behalf of the de¬ 
fendant Company or by reason of some other 


^^(23) 47 Ind. Cae. 428; 23 C. W. N. 284; 28 C. L. J. 

(24) 38 Ind. Gas. 938; 44 0. 542; 21 C. W. 500- 21 
M. L. T. 18; 15 A. L. J. 82; (1917) M. W. N. 117- $•> 
M. L. J. 6; 25 C L. J. 108; 19 Bom. L. R. 179* 5 L 
■\V. 532; 10 Bur. L. T. G9; 44 I. A. 15 (P. 0.). 

(25) 41 Ind. Gas. 850; 22 G. W. N. 522. 

(26) 4 Ind. Gas. 414; 36 G. 920, 


equitable principle based on their conduct 

J land, to take the view that 

the defendant Company are no better than 
tiespassers. Under such circumstances a 
question may arise whether prior peaceful 
and lawful possession may not furnish good 
title as against a trespasser. Even in thoi^e 
circumstances, however, in view of the 
decision of this Court in the case of Nisa 
Chand Gaita v. Kanchiram (27) which, 
notwithstanding several dissentient views’ 
IS now held to have laid down a prin’ 
ciple which is well-settled, so far as 
this Court is concerned [see Naba Kishore 
lilakdas v. Paro Beiva (28;J, the plaint¬ 
iffs cannot succeed. The result then is 

that the plaintiffs’ prayer kha must fail in 
its entirety. 

I now come to deal with prayer ka 
which involves a consideration of the two 
plots of Schedule ka. As regards plot No 
1 the plaintiffs were dispossessed by the 
defendant Company at first in respect of 

one bigha, out of it and thereafter the 
plaintiffs father put the defendant Com- 
pany in possession in respect of the rest. 
Ihe defendant Company have no title to 
this plot. They had promised to have 
deed of exchange made in order to effect 
a transfer which would create their title. 
Ihere was part performance of the con- 
tract on their behalf by reason of the 
plaintiffs’ father being put in possession 
to the kha Schedule lands. From this 
land the defendant Company subsequently 
dispossessed the plaintiffs, thereby undoing 
what they had done in the shape of part 
performance. I fail to understand how 
any question of three years’ limitation 
can arise upon the facts or how any ques¬ 
tion of limitation at all can possibly 
arise. I do not agree with the appellants’ 
contention that Art. H3 of the Limitation 
Act applies, for in that case some contract 
which would entitle the plaintiffs to this 
plot by reason of a forfeiture or breach 
of condition thereof or some facts 
which would invoke the operation of 

Transfer of Property Act 
will have to be proved. At the same 
time I fail to see why the plaintiffs' suit 
for recovery of possession should be 
held to be barred taking the cause of ac¬ 
tion as having accrued in 1916. Thedis- 

^^(27) 26 C. 579; 3 C. W. N. 568; 13 Ind. Dec. (n. g.) 

^^(28) 74 Ind. Gas. 283; 50 0, 23; A. I-.R. ;X922 Cal 
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posseasion was partly ia 191G and partly 
subsequent thereto wiiea the defendant 
Company made up their minds to retain 
p')3session of it to the exclusion of the 
plaintiffs. So far as the one bigha of 
land which formed the subject-matter of 
Suit No. 354 of 1916 is concerned, the 
plaintiffs’ claim must be held to be barred, 
by reason of 0. XXIII, r. 1 (3), Civil 
Procedure Code, no leave having been 
obtained for the institution of a fresh suit 
based on the same cause of action; but I 
am not prepared to accept the respond¬ 
ents’ contention that the order of dismis¬ 
sal passed in that suit affects the remain¬ 
ing portion of plot No. 1. The authority 
upon which the respondents have relied 
in this connection, namely, the decision 
in the case of Achuta Menon v. Achiitan 
Nayai' (29), if it purported to lay down a 
general rule, is one from which I would 
respectfully dissent, and indeed that 
decision has since been overruled by a 
Full Bench in the case of Pandilla Palli 
Singa Reddi v. Yeddula Siihba Reddi (30). 

Then 1 pass on to plot No. 2 of Schedule 
ka. Thecase asregaids this plot seemsto be 
still more clear. The plaintiffs must bs 
taken to have been dispossessed in respect 
of this plot in 1917 or thereafter when 
the defendant Company began to possess 
it as being their own property. It is 
urged on behalf of the respondents that 
as the plaintiff No. 3 has stated in his 
evidence that the price had been settled 
at Rs. l.OOJ per biglia and the Company 
had been put in possession, the plaintiffs’ 
only remedy is to sue for the consideration. 
I have read the evidence of plaintiff No. 3 
with some degree of care and I am not at 
all sure that the statement that he made 
was one about which he had any personal 
or definite knowledge. He followed it 
up by saying; “My eldest brother knew 
that the price was fixed at Rs. 1,000 a 
bigha." In any case it is only a piece of 
evidence and not an admission by which 
the other plaintiffs are bound. On a 
consideration of the whole of the evidence 
I am not prepared to hold that there 
was any completed contract as a result 
of which the defendant Company was 
put in possession and 1 am, therefore, of 
opinion that a claim for the consideration is 
not the plaintiffs’ only remedy. 

(29) 21 M. 35; 7 Ind. Dec. (n. s.; 381. 

(30) 35 Ind. Cas. 185; 39 M. 987; 31 M. L. J. 48; 20 
M. L. T. 02; (1916) 2 M. N. 1; 4 h. W. I 


m 

As regards these two plots the learned 
Judge, as 1 have already stated, has giver? 
another reason for refusing tbe plaiutilr*’ 
claim, namely, that a decree for po.se^es- 
sion in respect of these plots would olTeiui 
against law and ecpiity. This has l eeii 
sought to be aupfiorted on behalf of the 
respondents on the ground that they liave 
built structures on the land. It will 
be seen, however, that as soon as there 
was dispossession of one6/p/?aout of plot 
No. 1, Tarak Nath Bose sought the assist¬ 
ance of the Court and the Company took 
possession of the rest of that plot on a 
promise from which they eventually re¬ 
siled. As regards plot No. 2 they ob¬ 
tained possession promising to pay for it 
which they never did. If they built any 
structure on the plots as they appear to 
have done, at considerable costs, the diffi¬ 
culty is entirely their own creation and 
they can hardly look to the plaintiffs to 
be re-imbursed. It is sufficient to say 
that there is not a word in the evidence 
suggesting that the plaintiffs induced any 
belief in the mind of the defendants that 
the latter had a title to either of tlie plots. 
Indeed this position is directly antagonistic 
to the Company’s case as set forth in their 
elaborate pleadings. 

I turn now to prayer ga of the plaint. 
This prayer must be rejected in view of my 
finding relating to plaintiffs’ story as to tlu- 
delivery of the documents. 

The only other prayer that need be con¬ 
sidered is prayer gho. In my opinion 
the plaintiffs are entitled to have the 
directions which they ask for under this 
head. 

An elaborate argument was advanced 
on behalf of the respondents on the ground 
of limitation, it being urged that the plaint¬ 
iffs cannot recover possession as the de¬ 
fendant Company are their landlords and 
the suit has been instituted more than two 
years after dispossession. This argument 
need not be considered as it relates, if at 
all, to Schedule kha land, the claim as re¬ 
gards which must for the reasons already 
stated fail. 

The result then is that, in my opinion, the 
decree passed by the learned Subordinate 
Judge in so far as it dismisses the plaint¬ 
iffs’ claim for khas possession of the lands 
of Schedule ka is set aside, and in lieu of 
it they wdll get a decree, in addition to 
the declaration already made by the learned 
Suborclinate Judge, lor khas possession of 
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the ia:i :h oP thit Sctiedaie with the escep- 
tioa of the one bighz of land covered by 
the Suit No. 364 of 1916, and also a declara- 
tir)n in terms of prayer of tlie plaint. 
'I’he decM'eeofthe G )urt below as to costs 
will 3t.:i:'i.d and the plaintiffs will also get 
their eosls in this appeal. 

Greaves, J,—I agree. 

A. A. Appeal allowed in part. 
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— Perverse •Ucisinii of fact — Wrong view of limitation 

— Revision—Limitation Act {1X of lOOS), Sch. 1, Arts 

—Suit by commission agent—Account stated and 
bala nce si ruck — Limitation. 

\ wron" decision on a question of limitation is 
not a ;;rouad for interference in revision under s. 25 
of the Provincial Small Cause Courts Act. [p. 874, 
col. 2.] 

Even wliere a suit is brought by a commission 
agent if the account was stated and a balance struck 
the suit is governed by .Art. 64 and not by Art. 83 
of tlj' Limilation Act. [ibid.] 

\ i)f'rverse decision on a (luestion of fact can be 
set aside in revision under s. 25 of the Provincial 
Small Cau.se Courts Act. [i6id.] 

Pelilioa for revision of ttie decree of the 
Ju lge, Small Cause Gjurt, Dclni, dated the 
l-iihhJuty, 1926. 

Mr. G S. Salariya^ for the Petitioners. 

Mr. Kishen Dayat, for the Respondents. 

JUDGMENT. —The plaintiff firm as 
cam mission agents supplied the defendant 
firm with certain giods. When the deal¬ 
ings ceased, the accounts were stated and 
the defendant firm struck a balance of 
Rs. 433-14 in the books of the plaintiff firm. 
The plaintiff firm then sued the defendant 
firm, stating that Rs. 150 only had been paid. 
They claimed Rs, 378-0-6 for the balance 
unpaid together with interest. They ob¬ 
tained a decree in the Small Cause Court 
for Rs. 360 and against this decision this 
revision petition has been admitted. 

The case of the defendant firm was that 
Rs. had been paid at Delhi in Sambat 
1979 and later Rs. 150 was paid at Ganga- 
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pore in full settlement of the claim. It was 
also pleaded that the suit was barred by 
liriiitatiou as it was a suit by commission 
aguits and. therefore, fell within Art. 83 of 
the First Schedule to the Limitation Act, 
The Small Cause Judge, however, held 
that the suit fell within Art. 64as accounts 
had been stated between the parties. 

The petitioners’ Counsel first argued that 
the suit was barred by limitation. In my 
opinion, as accounts were stated and a 
balance struck the Court below was correct 
in holding that Art. 64 applied Besides 
a wrong decision on a question of limitation 
is not per sz ground for interfering in 
revision as was held in Gkasita v. Sultan 
( 1 ). 

I’he next point taken was that the judg¬ 
ment of the Court below was perverse in 
holding that the receipt for Rs. 150 was 
not in full settlement of the account: be¬ 
tween the parties. This question requires 
serious consideration. The defendant firm 
examined two witnesses who proved that 
two men came from Delhi to collect the 
debt for the plaintiff firm and they have 
both deposed that at that time the receipt 
in question for Rs. 150 was given in 
full settlement of the account between the 
parties. It is also in their evidence that 
the return third class fare for one man 
from Delhi to Gangapore City is only 
R3. 7 whereas in the accounts of the 
plaintiff firm a sum of Rs. 16 8 is debited 
for the expenses of the parson who went 
to Gangapore City in connection with this 
account. This means that two persons un¬ 
doubtedly went. In the Official Railway 
Guide Book Rs. 7-2 is the ordinary third 
class return fare from Delhi to Gangapore 
City. It must, therefore, be held that two 
men did go to collect this debt. 

The defendants' statements is to the 
effect that the body of the receipt was 
written by one of these persons, namely, 
Madan Mohan, while Data Ram signed the 
receipt. The plaintiff stated that Data Ram 

was his agent and that he did go to 
collect money from the defendant firm. 
Ho added that Data Ram had gone out of 
Delhi. He denied employing a man of the 
name of Madan Mohan. He admitted that 
part B of the receipt was written by his 
agent Dala Ram hut he could not ray who 
wrote the first part A of the receipt. 
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I have seen this receipt. Tlie fir^t por¬ 
tion is written in Dcva Sa(jri characters 
while the second portion is written in 
Muiidi characters. The plaintill, therefore, 
admits that the writing in the Mandi 
characters was by his agent, D ita Uain, 
bat he stated that he did not know who 
wrote the otiier portion. But what was 
written by Data Ram is merely the signa¬ 
ture, which could not stand by itself. He 
has, therefore, merely admitted the signa¬ 
ture to the receipt while stating that he 
does not know who wrote the body of the 
receipt. As he had failed without sufficient 
cause to produce his admitted agent, Data 
Ram, it must be held in face of the above 
evidence that the sum of Rs. 150 was 
taken in full satisfaction of the account. 
This means that the defendants’ case that 
Rs. 280 were previously paid in Delhi was 
correct. 

The exact worde written by Data Ram 
are as follows; 'UlastkJiat Data Ram Munim 
ropaya 150 ankan 150 rokra liya babul 
Daya Nand-Damodar Daskc." If this had 
been the only receipt the signature would 
have come last. It is the usual thing for 
the person signing the receipt to add the 
amount received again, though this has 
been written in the body of the receipt. 
This is all that Data Rim did and it must 
be presumed that he knew what^ the re¬ 
ceipt was which he signed. When the 
plaintiff has admitted his signature it was 
upon him to prove that Data Ram was 
deceived or that Data Ram was not autho¬ 
rised to settle the account as he did. No 
such attempt has been made. In these 
circumstances the plaintiffs suit should 
have been dismissed. I accept the revi¬ 
sion petition with costs and dismiss the 
plaintiffs’ suit. 

p T Revision accepted. 
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rogation. 

Wliore tliG Article.', of Associ.:ti<'U <>f a ('"in] Jiny 
"iv«i borrowini; jLiwii-; in n (''itain inanii'')'. lie 
share-holders and tin <'•'ryonitimi itxdf are intitli d 
to say that the saf>'‘-i;'uai-ds <>t' tli** .\!ti'jli-s .^ii"iild t 
observed. [i\ ci-l i’j 

.A piT.soii dealino: wiih a ('oinyany mu-.t t.ik--' the 
Articles to be auoh as apin-ars at the ufii<‘e ef tli« 
registrar of Ccinpani.-** to b*' in force. If the I >ii eel iis 
propose to do soinctliing in c^c‘e>s r)f tludr powa is 
thereunder, lie i.s not entitled to assume lliit their 
powers have been exlendc<i by a special resolution 
inasmuch as such a resoluti"ii. if passed, would be 
registered. Ip. 881. col. l.| 

Irvine v. I’nion Hank of .\ii.-iln>lia oV, followed. 

The jirinciple tliat a C’oinpany is liai)le in equity 
to refund money impropmdy borrow<‘d by its I dre*’ 
tors on its behalf Init in fact bona api'lieu iu 
disciiargiag debts or liabilities of tiie Coin]p:iny lan- 
not be apjilied wiiere the debt or liability <Jis--harged 
is an item ia unsetthMl accounta e.^pressly challenged 
by the Company. 

Appeal against the decree of Mr. Justice 
C. (\ Ghose. dated the 3rd February, i'..'25 

Facts appear from the following 

JUDGMENT. 

C. C. Ghose, J.— {February J, 1025 ^ — 
The plaintiff has instituted this suit for the 
recovery of a sum of Rs. 5,000 with such 
interest thereon a i may be allowed by th<^ 
Court and the action has arisen under this 
followinir circumstances;— 


The plaintiff alleges that on the 2lth Sep¬ 
tember, he lent and advanced lo ihc 

flefendant Company a sum of Rs. h,l CO. 
The loan was obtained from the plaint. 1‘f 
through one Jogendra Nath iMookerjee. 
who was one of the Managing Directors of 
the defendant Company. A Jnindi was 
executed by the defendant Company in 
favour of the plaintiff, whereby the defend¬ 
ant Company agreed to re-pay the said sum 
of Rs. 5,000 after 90 days. The plaintiff 
further alleges that the loan in question 
was duly confirmed by the defendant Com¬ 
pany at a meeting of their Directors held 
on the 10th October. 1923, and that the said 


CALCUTTA HIGH COURT. 

Appeal faom Original Decree No. 16 

OF 1925. 

January 25, 192o. 

Preient;— Justice Sir William Ewart 
Greaves, Kr., and Justice Sir George 
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GY.\N RANJAN BHATTACHARYA— 

Plain 1 IFF—Rkspondent. 

Companies- Articles of Association — Borrowing 
fowtrs-^Conslmdion—Borrowing in excess of powers 


sum was utilized by the defendant Com¬ 
pany in its business. The plaintiff demand¬ 
ed of the defendant Company re-payment 
of the said sum, but the defendant Company 
notwithstanding demands has failed and 
neglected to pay the said sum or any portion 
thereof. The hundi is annexed to the plaint 
and is marked Ex. A. 

The defendant Company in their wiillen 
statement state that the plaintiff i.s a cashier 
under the said Jogendra Nath Mookerjeo 
in the latter’s firm of Patel and Mookerjte 
and that the said Jogendra Nath Mookej jee 
ad no authority to borrow money on be- 
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half of the defendant Company or to exe¬ 
cute any hundi, or otherwise create any 
liabilily, so as to bind the defendant Com¬ 
pany. The defendant Company do not 
admit that there was any loan as alleged 
by the plaintiff and they deny that they 
ever agreed to re-pay the j-aid sum of 
Rs. 5,( Oo after 10 days as alleged by the 
plaintiff. They further add that the said 
Managing Director having had no author¬ 
ity to execute the hiindi in question on 
the 24lh September. 1923, the plaint dis¬ 
closes no cause of action. Lastly, it is 
alleged that the plaintiff is a mere benam- 
dar oi the said Jogendra Nath Mookerjee, 
who owed money to the defendant Company 
and who has really set up the plaintiff to 
urge a false claim against the defendant 
Company. In these circumstances the de¬ 
fendant Company urge that the suit should 
be dismissed with costs. 

On these pleadings the following issues 
were settled between the parties: 

1. Does the plaint disclose any cause of 
action ? 

2. Was the hundi executed by the de¬ 
fendant Company? 

3. Had J. N. Mookerjee authority to 
acceptor draw the hundi? 

4. Did the plaintiff pay the sum of 
Rs. 5,0l0 to the defendant Company? 

5. Was the money or any portion of 
the money utilized by the defendant Com¬ 
pany ? 

0. Was the hundi duly presented 90 days 
after sight? 

7. Is the plaintiff entitled to interest ? 

8. Did the defendant Company ratify 
and confirm the loan? 

9. I^the defendant Company estopped 
from questioning the authority of Mooker- 
jee P 

These being the issues, I turn to the oral 
evidence in the case. 'I'he first witness on 
behalf of the plaintiff is Jogendra Nath 
Mookerjee. He, as stated above, was one 
of the Managing Directors of the defendant 
Company. He stated that the moneys 
which are the subject matter of the present 
case were borrowed through him of the 
plaintiff for and on behalf of the defendant 
Company, in order to meet the expenses of 
the colliery. He showed from the entries 
in the Cash Book of the defendant Com¬ 
pany that if this sum of Rs. t>,U00 had not 
been borrowed in the month of September, 
1923, iheie would have been a debit balance 
on the Ist of October, 1923, in place of the 


credit balance of Rs. 1,263-15-10. He states 
further that a meeting of the Directors was 
held on the 10th October, 1923, at which 
the question of the loans obtained from the 
plaintiif on the 3rd September, 1923, and 
24th September, 1923, was discussed and a 
resolution such as it appears in Ex. A, viz.^ 
“that the loan on kundis for Rs. 1 J,000 and 
Rs. 5,000 respectively dated the 3rd Sep¬ 
tember, 1923, and the 24th September, 1923, 
contracted by Mr. J. N. Mookerjee on behalf 
of the Company is hereby ratified and con¬ 
firmed’’was passed by the Directors, The 
witness suggested that the resolution as 
recorded in the Minute Book of the Direc¬ 
tors was not the resolution which was pass¬ 
ed by the Directors. He added that a clerk 
named Fanindra Bhusan Roy used to write 
the Minute Book of the Directors and that 
all the minutes in the said Minute Book, 
except those of the 10th October, 1 )23, had 
been written by Fanindra Bhusan Roy and 
that so far as the Minutes of the meeting 
of the 10th October, 1923, were concerned, 
it appeared to him that they had been writ¬ 
ten by Satya Charan Srimani. The witness 
added that on various occasions he had 
had as Managing Director to borrow money 
for the purposes of the Company and that 
no question of ratification or confirmation 
ever arose, but that as he was leaving the 
Company shortly after the date of the pre¬ 
sent loan, he had the matter brought to the 
notice of the Directors at their meeting of 
the 10th October, 1923. In cross-examina¬ 
tion it was suggested that there was in fact 
no loan by the plaintiff, that the present 
suit was the result of a conspiracy between 
the plaintiff and the witness and that the 
plaintiff was a man of no means whatsoever, 
and that it was impossible for the latter to 
lend the sums tie is alleged to have lent 
on the said two dates in September, 1923. 
The witness denied that there was any 
truth whatsoever in the suggestion in 
question, he admitted that among other 
creditors of the Company there were Messrs. 
Patel and Mookerjee, and that he was one 
of the partners in the said firm and that the 
other partners in the firm of Patel and 
Mookerjee had pressed him hard for re-pay¬ 
ment of the moneys advanced by the said 
firm to the defendant Company and that 
the moneys borrowed from the plaintiff had 
gone to pay off the dues of Patel and 
Mookerjee. The witness was cross-examin¬ 
ed at considerable length about his sugges¬ 
tion relating to the inaccurate record of 
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the resolution of the ICth October, 1923, in 
the Minute Book of the Company, but he 
adhered to what he had said in tiis exainina- 
tion-in-chief. In one particular the witness 
went further, lie suggested that certain 
pages in the ^linute Book had been torn 
oh and that the resolution of the 10th 
October, 1923, relating to this matter as 
it appears in the Minute Book was a fabri¬ 
cation. 

The plaintih gave evidence and he proved 
that he lent the money in (pestion to the 
defendant Company, of which the Manag¬ 
ing Director was Jogendra Nath Mookerjee. 

In cross-examination it was sought to be 
suggested that the plaintilf was a man of no 
means whatsoever and that he could not 
have lent the two sums of Us. 10,000 and 
Rs. 5,000 mentioned above, having regard 
to his position financially, as he was a mere 
(cashier in the firm of Messrs. Patel and 
Mookerjee. It was also sought to be sug¬ 
gested that the plaintiff and Jogendra Nath 
Mookerjee had put their heads together to 
defraud the defendant Company of a sum 
of Rs. 5,000 and that, as a matter of fact, 
there were no just debts of the defendant 
Company which had to be paid off. The 
next witness, Fanindra Bhusan Roy, stated 
that he was a clerk employed by the de¬ 
fendant Company to write their Books of 
Accounts, prepare Balance Sheets, get ac¬ 
counts audited and attend meetings of 
Directors and share-holders and to write 
the Minutes of meetings of Directors, etc. 
He said that he was present at the meeting 
of the Directors held on the iOth October, 
1923, and that the same was attended by 
Satya Charan Srimani, Jogendra Nath 
Mookerjee and Banka Behari Sen. The 
witness was shown Kx. A, and he proved 
that the same was in the hand-writing of 
Satya Charan Srimani. The witness said 
that he copied out Ex. A in the Minute 
Book but that the copy of the Minutes of 
the 10th October. 1923, as it appears now m 
the Minute Book, is not in his hand-writing 
but that the same is in the hand-waiting of 
Satya Charan Srimani. in other words, the 
w’itness suggested that the record of the 
meeting of the lOlh Octobei, 1.23, as it 
was written by the witness, had been chang¬ 
ed and in place thereof had been substitut¬ 
ed the record in the hand-waiting of Satya 
Oharen Srimani, as it appears now in the 
Minute Bock. The witness left the Com¬ 
pany’s eei vice at the same lime as when 
Jogendra Nath Mookerjee retired from tie 
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Directorate, but he was careful to obiain a 
receipt from Satya Ciiaran Srimani for the 
books and ilucuments which he handed over 

to Satva C'tiaian Srimani when In* was 

% 

coming away. In cross examination it was 
suggested to the witness tliat l'b\. A was a 
mere rough ]jeneil draft of resolutions pro¬ 
posed to be brought forward at the meeliug 
of the Directors, i)iU it was not the recora 
of resolutions as finally i/assed by the Direc¬ 
tors, and that the allegation that the i\linute 
Book of the Company had been tampered 
with w'as without louiidation. 

On behalf of the defendant Company 
Satya Charan Srimani gave evidence. 
Shortly slatetl, his evidence was as follows : 
The Company came to be placed under the 
management ofMessis. Patel and Mooker¬ 
jee sometime in 1915. In 1923, the Manag¬ 
ing Directors Avere himself and Jogendra 
Nath Mookerjee. Jogendra used to look 
after the office in Calcutta and the wdtncss 
used to manage the colliery. A meeting of 
the Directors was held on the 10th OcLobei * 
1923, when it w'as brought to the notice of 
the Directors that Jogendra had drawn two 
himdis to meet the expenses of the colliery. 
These two hundis were in favour of the 
plaintiff. According to the witness this is 
w’hat happened at that meeting: “Jogendra 
said that two hiindis had been drawn to 
meet remittances to the colliery. We tcld 
him that he had no authority to borrow 
money. Thereupon Jogendra said that he 
had done so for the benefit of the colliery, 
otherwise the colliery had to be closed 
down. Thereupon 1 told him that if we 
could be convinced that he had borrowed 
the money for the benefit of the colliery we 
would not raise any technical objection but 
we would accept these hundis. 1 asked 
Jogendra to produce the cash book; he 
showed me the fair cash book ; there was 
an entry in the credit side but no entry on 
the debit side. I wanted to look at the 
rough cash book. 1 was told that the 
rough cash book Avas mislaid and was not 
forthcoming. We then asked him about 
the hundis, as to where they were. He said 
they Avere with the money-lender: “Who 
is the money-lender’ ? 1 asked. He said 
that he did not know him but that the 
broker did. Thereupon we told him 
(Jogendra) that Ave would accept those 
loans after he had satisfied us.“ The wit¬ 
ness goes on to state that the resrlulicn as 
it appears noAv in the Minuie liook wa^j 
then adopted by the Directors. The wiU 
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netb d attention was drawn to Ex. A.; he 
stated that Kx. A was not a complete re¬ 
cord of what took place at the meeting of 
the Directors; but it was a draft of the 
resolutions which were to be brought for¬ 
ward for discussion at the meeting of the 
Directors. In cross-examination the witness 
stated that when any of the draft resolu¬ 
tions appearing in Ex. A was passed by 
the Directors, the words “carried unani¬ 
mously" were added in the draft to indicate 
that the resolution had been passed. The 
witness wafe asked as to why a resolution 
passed unanimously as would appear to 
have been the case (see Ex. A) was copied 
into the Minute Book not in the form as it 
was passed by the Directors but in a differ¬ 
ent form (see questions S3 to 97). The 
witness’s answers on this point were neither 
clear nor convincing and he left on me the 
impression that he thought it was compe¬ 
tent to him to alter the resolutions which 
had been passed by the Directors in any 
form he chose at the time when he pro¬ 
ceeded to copy them into the Minute Book 
The witness was taken through the various 
items appearing on the debit side of the 
fair cash book of the defendant Company 
for the month of September, ly23, and he 
admitted that the said debit items were in 
respect of payments which had been pro¬ 
perly made by and on behalf of the de¬ 
fendant Company (see questions 248 to 
263). The witness also admitted that to 
meet these payments, money had to be 
borrowed from outsiders in the absence of 
any money in the till. There was in fact 
no money in the till; and I think it is 
clear from the witness’s answers to ques¬ 
tions ^64 to 271 that the witness felt that 
it was no use denying that the two sums 
advanced by the plaintiff in September, 
1^13, had been utilized by the defendant 
Company and that but for such utilization 
th.«re would not have been any credit 
balance on the let October, 1923. 

Th® next witness was the third Director 
of the Company, Banku Behari Sen. He 
said he was present at the meeting of the 
Directors held on the 10th October, 1923, 
and his account of what took place at the 
said meeting is as follows;— 

“There was a heated discussion about 
this matter between Mookerjee and Sri- 
mani and both were in a very excited 
mood. I brought about a settlement be¬ 
tween them. I said ‘Mr. Mookerjee if you 
have advanced this money I will see that 


the loan is paid by the Company’, and I 
asked Mr. Srimani to satisfy himself if 
the loan wa.s taken for the Company. But 
as the account was not forthcoming at th© 
time and Mr. Srimaai could not be satisfied 
th#m and there 1 suggested ‘let it be written 
that after examination or scrutiny it is 
found that the money was borrowed for 
the Company then the Company would pay 
and we would ratify and confirm it’,’’ He 
stated that the entry was made bySrimaniin 
his presence in the Minute Book and that 
during the meeting no one else was present 
besides the three Directors of the Comnany. 
In cross-examination he stated that Ex. A 
was written out at the meeting of the 
Directors, that is to say, that as the meet¬ 
ing proceeded to discuss the various re¬ 
solutions that were brought forward, the 
Minutes as recorded in Ex. A were written 
out (see in this connection question 74 ei 
ttq ). As far as I can make out, the witness 
appeared to state that the second resolution 
as it appears in Ex. A was the subject of 
considerable discussion. It would appear 
from what the witness stated that at first 
the resolution as it appears in Ex. A was 
carried, but then Srimani raised a discus¬ 
sion on it after it had been passed and h® 
expressed the opinion that he would not 
have the resolution in the Minute Book at 
all (see question 136), The witness stated 
that he brought about a settlement and 
the record of that settlement is to be found 
embodied in the resolution as it appears in 
the Minute Book. 

I think the above may be taken to bs a 
fair summary of the evidence in this case 
and on this state of the evidence it has 
been argued by Mr. H. D. Bose on behalf 
of the defendant Company that the suit 
must be dismissed on the ground that 
there is no evidence of presentation of th© 
hundi as required by law. Now, to thi© 
there is a very clear answer. Exhibit G 
which is an affidavit made by Satya Charan 
Srimani on the 11th July, 1924, states 
distinctly in paras. 13 and 14 thereof 
that the hundi in question was presented 
to the defendant Company on the due date 
thereof and that payment was refused on 
certain grounds stated in the said affidavit. 
There being, therefore, this admission 
on the part of the defendant Company 
that the hundi had been presented for pay¬ 
ment on the due date, it was not incumbent, 
in my opinion, on the plaintiff to give any 

further evidence pf presentation; therefore. 
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tke irat issue must be decided against, the 
defendant Company. The real and sub¬ 
stantial question which has been the sub¬ 
ject of debate before me in this suit is 
whether in the circumstances; disclosed, 
the Company ar® liable for the amount of 
the hundi but before 1 get to a discussion 
of this question, I may state at once that 
I am satisfied on the evidence that the 
plaintiff paid to the defendant Company 
through the Managing Director J. N. 
Mookerjee, the sum of Rs. 5,000, which is 
the subject of claim in this suit. Therefore, 
the fourth issue must be answered iu the 
affirmative in favour of the plaintilf. The 
plaintiff’s Counsel argued that the advance 
was a loan to the defendant Company and 
that the money advanced having been 
applied in discharge of the defendant Com¬ 
pany's legal debts, the plaintiff was entitled 
in equity to recover the amount of the said 
advance from the defendant Company, 
notwithstanding the fact that J. N. Mooker- 
jae had no authority to borrow the money 
on behalf of the defendant Company. 

As regards the facta involved in this 
argument, the plaintiff s Counsel stated 
that from the evidence adduced it was clear 
that in or about September, 1923, there 
were two Managing Directors of the de¬ 
fendant Company, one being the witness Jo- 
gendra Nath Mookerjeeand the other being 
the witness Satya Charan Srimani. It was 
also apparent that on various occasions 
before September, 1923. moneys had been 
borrowed by Jogendra Nath Mookerjee as 
Managing Director for and on behalf of 
the defendant Company; those moneys hao 
been utiliaed for the purposes of the de¬ 
fendant Company. In September, 1923, 
there was an opening debit balance of 
Rv 10,355 6-11 (see Ex. C-1.) The credits in 
September, 1923, ani^unted to Rs, 22,420-‘i-0 
and the debits in the same month 
including the opening debit balance of 
Rs. 10 353 6 ll. amounted to R^. 2. 

leaving a credit balance of Rs. 1,2(18-15-10. 
The said credits included tn-o sums of 
Rs. 10,000 and Rs. S.OOO, which according 
to the plaintiff had been borrowed from 
him by the witne.ss Jogendra Nath Mooker- 
jes, as Managing Director of the defendant 
Company on the 3rd and 24th September, 
1923, respectively. The defendant Company 
have raised no (luestions as regards the 
Bum of Hi. 10,030 and I am informed that 
this sum has been re-paid to the plaintiff. 

The coatcation io the present suit is irath 


reference U) the suni of lo. 5,Ui) ' rj.c 
]>laintift's ('ounsel liassliown fioiii the v-io.'ii- 
e-xa in ill a lit'll of Siityi ('nanui Si'ini.i’i) thjii; 
the moneys botr«'’.vr'fi fi-orn tlj(‘ I'hiintiiT 
have been utili,. ■.{ by tiio ('onj- 

pauy in nieetiiu; Uic* ,ju-t debts oiihebe- 
fendant Company, bappeur.s tlnit a siiiii 
of Rs. b,300 had to paul to one IJanMdljRr 
Kanaria in re-payment of moneys advanced 
to the defendant C.impany by him (sec 
question 248 in tlie deposition of Satya 
Charan Srimani). In autiitiou thereto, 
the plaintiff shows that ihe iJelVndant Com¬ 
pany had to pay certain justdebts by means 
of various paynienls appearing on pages 
165 and 1'6 of the Cash Book of the de¬ 
fendant Company. These expen.ses (it, is not 
necessary forme toset out t he detaiis) added 
to thesaid debitbalaace of \U. 10,355 6-11, 
amounted to the saidsum of R.-. 21,151-4-2. 
The plaintiff’s Counsel ask.^—Out of 
what funds were these expenses met? He 
shows that these expenses could only liave 
been met out of moneys which were borrow¬ 
ed from the plaintilf for and ou behalf 
of the defendant Company because au 
analysis of the credits in the mouth of 
September, ls23, shows that it the two 
sums of Rs. 10,000 and Rs. 5,000, which 
were advanced by the plaintiff in Septem¬ 
ber, 1923, were not taken into account, 
there would have been on the 1st October, 
1923, a large debit balance, whereas, as a 
matter of fact, after meeting the expenses 
in September, ls23, there was a credit 
balance of Rs. 1,268-15 10. Therefore the 
plaintiff's Counsel contends that it is abun¬ 
dantly clear that the moneys advanced by 
the plaintiff had been utilised for the pur¬ 
pose of paying the just debts of the defend¬ 
ant Company. He.also relies upon the fact 


that the balance sheet upon M-hiidi th^ 
audit report ,was made had been prepared 
after taking into consideration the two 
sums which the plaintiff hadadvanr.ed to 
the defendant Company and ho argues 
thereupon that it cannot lie in the mouth 
of the learned Counsel for chc defendant 
Company to contend that the moneys had 
not been utilized in manaer contended for 

by the plaintiff. 'I’he plaintiff’s Counsel 
further contends that tlie resolution of the 
Directors as it appears in the Minute Bock 
was not thereeolution as it waspassedby the 
Directors, the suggestion being that Salya 
Charan Srimani, who was the other Manag¬ 
ing Director, and who was unfriendly 
towards Jogendra Nath Mookerjee, had io, 
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^vri^ing out the Minute Book written some¬ 
thing which was not in accordance with 
the resolution as it appears in Ex. A and 
which was not the resolution passed by the 
Directors. 

As regards this last point, I think I have 
indicated enough, what the case of the 
defendant Company is, but for facility of 
reference, 1 shall repeat the same here. 
The defendant Company contend that the 
sum of Rs. 5,000 was not required at all 
by the Company and that it had been 
appropriated by Jogendra Nath Mookerjee 
towards payment of the amounts alleged 
by him to be due by the Company to him 
and that this had been done without the 
sanction of the Directors. It is also con¬ 
tended that before the 10th October, 1923, 
the two other Directors, Satya Charan Sri- 
maniand B.V. Sen,hadnot been informed at 
all about the loans advanced by the plaintiff 
and thatat themeetingof the Directors held 
on the last mentioned date it was brought 
to the notice of the Directors for the first 
time that two Inindis for the said two 
sums had been drawn in favour of the 
plaintiff in order to obtain moneys from 
him for the purpose of meeting, it was 
alleged, the expenses of the colliery belong¬ 
ing to the defendant Company. It is fur¬ 
ther contended that at the said meeting 
of the Directors the following resolution 
was after discussion adopted by the Direc¬ 
tors:—“That the loan secured on hundi 
for Rs. 10,090 and Rs. 5,000, dated 3rd 
September, 1923, and 24th September, 1923, 
respectively contracted by Mr. J. N. Mooker¬ 
jee on behalf of the Company may be 
confirmed on scrutiny.” It is then stated 
that the matter was enquired into further 
and it was found that the said sum of 
Rs. 5,000 had not been utilized at all for 
tue purposes of the Company and that the 
eamo had been misappropriated by the 
witne^e, Jogendra Nath Mookerjee, who, as 
stated above, was one of the Managing 
Directors. The defendant Company there¬ 
upon refused to confirm the action of 
Jogendra Nath Mookerjee in borrowing the 
said sum of Rs. 5,000 and declined to pay 
the plaintiff the said amount. 

As regards the power to borrow, what¬ 
ever provision there is on the subject is to 
be found in Arts. 49 and 50 of the Articles 
of Association. Under Art. 49 the Manag¬ 
ing Agents may from time to time with 
the approval of the Directors borrow from 

th© members or other persons and may 
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themselves lend any sum or sums of money 
for the purposes of the Company. Now in 
this case it is common ground that before 
the sums referred to above were borrowed 
from the plaintiff, the Managing Director, 
Jogendra Nath Mookerjee, did not get , the 
sanction or the approval of the Directors, 
and, therefore, if the third issue in this 
case stood by itself, 1 should have had to 
answer it b}’^ saying that J. N. Mookerjee 
had no authority to accept or draw the 
hundi in suit, but the case has been put 
on the ground that the plaintiff is entitled 
in equity to recover the amount of the 
said advance from the defendant Company 
on the facts set out above, and 1 must, 
therefore, examine this argument. I find 
as a fact that the moneys which were bor¬ 
rowed from the plaintiff were intended to 
be an advance to the defendant Company 
and were utilized for the purpose of paying 
the debts for which the defendant Company 
had incurred legal liability, and I hold, 
therefore, that the plaintiff is entitled to 
recover the amount of the said advance 
from the defendant Company. In Bindley 
on,Companies, 6th Edition, Vol.l, pages 29:?, 
293, the law is stated thus:—“One person 
may be benefited by a contract made by 
others without being himself in any way 
bound by it. A loan to A cannot be 
recovered from B simply because the 
money lent has come into his hands. So, 
if the Directors of a Company enter into a 
contract which is not binding on the Com¬ 
pany, either upon the ground that the con¬ 
tract is ultra vires, or upon any other 
ground, the Company is not liable on the 
contract simply because it has had the 
benefit thereof.” Lord Bindley then men¬ 
tions certain exceptions to the general 
rule, and afterwards deals with the equit¬ 
able doctrines sought to be applied to the 
present case as follows:—“From these 
doctrines there has been developed a rule 
to the effect that a Company is liable in 
equity to refund money improperly borrow¬ 
ed by its Directors on its behalf but in 
fact bona fide applied in discharging debts 
or liabilities of the Company which could 
have been enforced against it. At first 
this equitable doctrine was based on the 
principle of subrogation, the person making 
the advance being held entitled in equity 
to stand in the place of the creditor paid 
off ; and this view prevailed until it was 
found to lead to consequences which showed 
it to be erroneous. The underlying principle 
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in the caae of (.’onipailies which have bor¬ 
rowed in excess of their powers is that if 
the money so borrowed has l)een applied 
in discharging the legitimate liabilities of 
the Company, such borrowing has not, in 
fact, increased the Company’s liabilities, 
and the Company has not. in substance, ex¬ 
ceeded its powers ; in equity, therefore, the 
advance is treated as valid to the extent 
of its legitimate application,” The law is 
stated in similar terms by Lord Lindley in 
his treatise on Partnership, 8th Edition, page 
231. The doctrine is founded on the right 
of the lender to stand in equity in the 
place of those creditors whose claims have 
been paid oft by his money and the most 
notable application of this doctrine in 
recent times is to be found in the case of 
Reversion Fund ct Insurance Co. v. Maison 
Cusway Ltd. (1) where the subject is dis¬ 
cussed at great length by Buckley and 
Kennedy, L. JJ. The plaintiff also is, in 
my opinion, entitled to rely on this, viz.., 
that if there is power to borrow with the 
approval of the Directors, a lender may 
assume that the requisite approval has been 
obtained. But the principle I rely upon, 
having regard to the facts of this case, is 
what has been laid down in the case of 
Reversion Fund (f: Insurance Co. v. Maison 
Cosway Ltd. (1). Put in other words, the 
principle is this, that where by any wrong¬ 
ful or unauthorised act of an agent, the 
money or property of a third person comes 
to the hands of the principal and is ap¬ 
plied for his benefit, the principal is liable 
to restore the amount orvalue of such money 
or property. Therefore, on the conclusion 
I have come to the plaintilT is entitled to 
judgment for the sum claimed by him. 
This conclusion really relieves me from the 
necessity of expressing any opinion on 
Issue No. 8, but since the matter has been 
discussed at great length before me, I feel 
bound to express my opinion on it. I find 
as a fact that Ex. A is the correct record of 
the resolutions passed at the meeting of 
the Directors held on the 10th October, 
1923, and that the Minute Book is not a 
Correct record of those resolutions. The 
result, therefore, is that, in my judgment, 
the plaintiff is entitled to a decree for 
Rs. 5,000. I think in the circumstances of 
this case I shall give him interest pendente 
lite at 6 per cent. The plaintiff is entitled 

(1) (1913) 1 K. R. 364; 82 L. J. K. B. 512; 108 L. T. 
'67; 20 Mansoii 194; 57 S. J. 144. 
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to the co^is of ihis suit on scale .\i'. 2 in¬ 
cluding all reserve*'! eosls. Interest (,>11 ju'ig- 
ment debt at O per cent. 

Messrs. A . A . Snricor, S. C. Rohc and ■/. 
Svtt, for the Appellants. 

8ir B. C MitU.ruwl Mr. A. K. Roy, for the 
Respondents. 

JUDGMENT. 

Greaves, J. -In this appeal the defend¬ 
ant Company appeals against a judgiiK-nt 
of my learned brother Mr. Justice Cle se, 
decreeing the suit in favour of the plaint¬ 
iff fora sum of Us.5,1 l()- 13-I together with 
intere.st and costs. The suit was brought 
on a hundi dated the 21th Sepleinijer, 
1923, which is in these terms ‘'Ainety 
days after sight without giace we promise 
to pay Babu (J. It. BhaUaeliarjee or erder 
the sum of rupees ten thousand only for 
value received.” It is signed for aiid on 
behalf of the National ('oal Co., Ltd., J. N. 
Mookerjee as Managing Director, aiul accept¬ 
ed as due on the 22ncl Deceml)er, 11)23. by 
the same gentleman, J. N. Mookerjee. The 
learned Judge in the Court below has 
found first that there was presentation to 
the Company ; and I think he was entitled 
to 30 find, having regard to the affidavit of 
Srimani which is an exhibit in the case. 
Secondly, he has found that the plaintiff: 
paid to the Company through J. N. Mooker¬ 
jee asum of Ks. 5,GUO which was claimed 
in the suit; thirdly, that these monies were 
utilised for paying the debts for which the 
Cjmpany had incurred legal liability, and 
fourthly, he has found, that the plaintiff's 
version as to what passed at the Director's 
meeting held on the lOth October, 1923, is 
correct and that the entry in the Minute 
Book is not correct. The effect of this last 
finding he holds is to establish the plaintiff’s 
contention that Mookerjee’s borrowing of 
the sum of Rs. 5,000 was confirmed b\' the 
Directors of the Company. As a result of 
these findings the learned Judge has ap¬ 
plied the equitable principle that as legal 
liabilities of the Company had been paid 
off out of the money advanced the plaintiff 
was entitled to stand in the place of tlicse 
creditors who had been paid off with such 
monies. 

The main contentions urged on behalf 
of the appellant are as follows; (1) That 
the Directors as a body under the ArJicles 
of Association had no power to borrow and 
consequently the Directors’meeting ofih© 
10th October, 1923, had no power to ratify 
the borrowing; (2) there was no preseuU 
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ment to the acceptor or notice of dishonour 
to him and, therefore, no cause of action is 
disclosed on the pleadings; (3) that on 
the facts the equitable doctrine applied by 
the learned Judge had no application and 
(4) that the Company were guarantors and 
not principal debtors and that if the sum 
in suit was taken by Mookerjee and spent 
to recoup himself for the money advanced 
by him to the Company, the plaintiff had 
not, in fact, paid the Company's debt?, as it 
was really money advanced to Mookerjee 
himself. The findings of the learned Judge 
as to the factum of the advance and as to 
the correctness of the entries in the Minute 
Book as to the resolution of the lOth 
October, 1923, were also called in question 
and we were asked to hold that on the 
facts and circumstances of the case the 
equitable principle applied by the learned 
Judge should not have been applied. In 
my view the learned Judge was justified 
in finding on the evidence that the ad¬ 
vance was made and that the plaintiff’s 
version of the resolution of the 10th October, 
1923, was correct and I do not think we 
should be justified on the evidence in differ¬ 
ing from those findings. 

The two main points which arise in this 
appeal are, first, whether the Directors had 
any power to borrow, and secondly, w'he- 
iher if tbeie was no such power in the 
Directors, the plaintiff was entitled to be 
put in the place of the creditors of the 
Company who bad been paid cff with this 
money. As to the first point if there was 
no such power no question of ratification 
arises as there was admittedly no ratifica¬ 
tion by the Company itself. The first point 
involves an examination of the Memoran¬ 
dum and Articles of Association which so 
far as I can see was not placed before the 
learned Judge in extenso with the result 
that he was probably misled as to what 
they contained. Turning to the Memoran¬ 
dum and Articles of Association I find 
that under cl. 3 (h) of the Memorandum 
the Company had power to make, accept, 
endorse, discount, execute and issue pro¬ 
missory notes, bills of exchange and other 
negotiable instruments. Under sub-cl. 0) 
of the same clause there is power 
given to borrow and raise money in 
such manner as the Company shall see fit 
and in particular by the issue of or upon 
bonds, debentures, bills of exchange, pro¬ 
missory notes or other obligations. Article 1 
of the Articles of Associatipn excludes the 


provisions of Table *4. The next two Articles 
to which I desire to refer are Arts. 49 and 
5U to which the learned Judge in the 
Court below has referred. Article 49 gives 
the Managing Agents power to borrow with 
the approval of the Directors from the 
members of the Company or from other 
persons and also provides that they may 
themselves lend any sum or sums of money 
for the purpose of the Company. Article 
50 provides that the Managing Agents may 
with the approval of the Directors raise 
and secure the re-payment of such money 
in such manner and upon such terms and 
conditions as they think fit inter alia by 
making, drawing, acceptingandendorsing 
on behalf of the Company any promissory 
notes or bills of exchange. Turning next 
to Art. 83 which comes under the heading 
“management'’ 1 find that the business of 
the Company is to be carried on by the 
Managing Agents subject to the control and 
supervision of the Board of Directors, the 
first Managing Agents being the Planters 
Stores. Article 84 provides that the Manag¬ 
ing Agents shall subject to the cantrol and 
supervision as aforesaid have the power 
to draw, accept, endorse and negotiate on 
behalf of the Company all such bills of 
exchange, promissory notes, hundis^ cheques, 
drafts and such like. Article 85 provides 
that the Company may at any time or times 
after the first Managing Agents cease to be 
the Managing Agents, appoint a Manager or 
Secretary instead of Managing Agents and 
the last portion of the Article provides that 
until otherwise determined by the Company 
in General Meeting the Managing Agents, 
Manager or Secretary for the time being 
shall have the like powers and perform the 
like duties as are conferred and imposed 
by the Articles upon the first Managing 
Agents. Article 106 authorises the Directors 
to delegate any of their powers to Manag¬ 
ing A gents or Committees consisting of such 
members of their body as they think fit. 
Article 112 provides that the responsibility 
of the Managing Agents for the due and 
proper performance of the Company's busi¬ 
ness shall not be lessened or abrogated by 
the existence of the Board of Directors, the 
functions of such Board being to advise 
with and control the Managing Agents. 
Article 106 provides that the Directors may 
from time to time entrust to and 
confer upon a Managing Director for the 
time being such of the powers exercisable 
under these presents by the Directors 
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they think fit. I think these are the only 
material Articles and it seems, therefore, 
clear that under the Articles themselves no 
power is given to the Directors to borrow 
money on behalf of the Company. Now, it 
appears that the first Managing Agents ceas¬ 
ed to be Managing Agents some years ago 
and that no Managing Agents have been 
appointed in their place nor has the Com- 
p iny appointed, as it was entitled to do under 
Art. 85, any Alanager who as I have already 
stated under the provisions of that Article 
might be entrusted with the same powers 
as the Managing Agents. On behalf of 
the respondent two arguments have been 
addressed to us based on this. The first 
argument is that in the absence of Manag¬ 
ing Agents or a Manager the Directors have 
an inherent power to borrow money on 
behalf of the Company. My own view is that, 
if the Articles had been silent as to who 
was to exercise the borrowing powers, in a 
Trading Company this will probably be so 
though 1 should like to reserve considera¬ 
tion of the question as to whether this 
is so, if there is no general delegation of 
the Company’s powers to the Directors 
such as are ordinarily to ba found in pro¬ 
perly drawn Articles of Association. But 
I think if, as here, the Articles give 
borrowing powers in a certain manner, the 
share-holders and the Corporation itself 
are entitled to say that the safeguards of 
the Articles should be observed. Now, 
under these Articles, as I have already 
stated, the powers to borrow are in the 
Managing Agents or in the Manager if 
in fact a Manager was appointed. I 
think it may well be that it was the 
object of the framers of these Articles 
to provide certain safeguards in regard 
to borrowing, that is to say, to give those 
powers to the Managing Agents or the 
Manager and to have a controlling power 
in the Directors and I do not think it possi¬ 
ble to say that you can abrogate the Articles 
so as to remove the safeguards which are 
laid down therein. I, therefore, think that 
upon a true construction of the Articles of 
Association of this Company the Directors 
in the present state of Articles had no power 

to borrow. , i • j 

The second argument thstn83 been raised 

is that the plaintiff as a stranger to the 
Company is entitled to assume that a valid 
resolution of the Company had been passed 
entrusting those powers to the Managing 
Pipecvor or the Managing Directors. 1 am 
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not prepared to accede to this argument. 
This would involve an alteration of the 
Articles themselves and I do not think that 
any one dealing with the Company is entitled 
to assume that such an alteration had been 
made. Such alteration could only be made 
by a special resolution which has to be 
filed with the Rigistrar of Joint Stock Com¬ 
panies and any one dealing with a Company 
is fi.xed with notice of the powers of the 
Company under its Articles and of any 
modification in those powers created by any 
special resolution which has been passed. 
I think that this statement of the law is 
in accordance with the authorities and it 
is only necessary to refer to one or two of 
them In the case of v. Rowatt's 

Wharf (2) the head-note states that "per¬ 
sons dealing bona fide with a Managing 
Director are entitled to assume that he has 
all such powers as he purports to 
exercise, if they are powers which accord¬ 
ing to the constitution of the Company 
a Managing Director can have.” As 
I have pointed out, without an altera¬ 
tion of the Articles of Association no 
Managing Director has power to borrow 
under the Articles before us. The next 
case to which L would refer is the case of 
Irvine v. Union Bank of Australia (3). This, 
I think, is also an authority for the pro¬ 
position I have just stated and Sir Barnes 
Peacock in delivering the judgment in the 
case states (at page 379*) ’Ta the present 
case, however, the Bank would have found 
that, by the Articles of Association, the 
Directors were expressly restricted from 
borrowing beyond a certain amount, and 
they must have known that if the general 
powers vested in the Directors by Art. 50 
had been extended or enlarged by a resolu¬ 
tion of a general meeting of the share¬ 
holders under the provisions ofs. 31, a copy 
of that resolution ought, in regular couT-se, 
to have been forwarded to the Registrar 
of Joint Stock Companies, in pursuance of 
8. 53 of the Companies Act, and would have 
been found amongst his records.” The whole 
ofthelawis, if 1 may say so, admirably 
summed up in Vol. 1, Palmer’s Company 
Precedents, 11th Edition, page 81 which 
is edited by the late Sir Francis Palmer 
himself. The pages to which 1 would refer 

^2) (1S96) 2 Ch. 93; 65 L. J. Ch. 536; 74 L T. 473- 
44 W. R. 536. 

(3) (1877) 2 A. C. 3C6; 46 L. J. P. C. 87; 37 L T 
17b; 25 W. R. 682. ' ' 

'•Page of (1877) 2 A. Q.-^[Ed.] ^ 
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are pages 79, 80 and 81 and at the bottom 
of page 81 occurs this passage, “A person 
dealing with the Company must take the 
Articles to be such as appears at the office 
of the Registrar of Companies to be in 
force. If the Directors propose to do 
something in excess of their powers there¬ 
under. he is not entitled to assume that 
their powers have been extended by a 
special resolution, for such a resolution, if 
passed, would be registered.” Then the 
learned author refers to Irvine v. Union 
Bank of Australia (3) to which I have just 
referred. 

Suppose, therefore, in this case that the 
plaintitl was entitled to assume that a 
valid resolution of the Company had been 
passed appointing a Manager who under 
the Articles had the power of borrowing 
to which I have referred, he is met with 
this difficulty that the promissory note or 
hundi is signed not by any Manager of 
the Company but by the Managing Director 
who according to the Articles, according 
to my reading of them, had no power to 
borrow whatsoever. So I do not think 
that this is a case in which one is entitled 
to say that the plaintiff was justified in 
assuming that the internal regulations of 
the Company had been so used as to 
confer a power of borrowing upon the 
Managing Director having regard to the 
terms of the Articles to which I have refer¬ 
red. I, therefore, think, as I have already 
stated, that there was no power to borrow 
and the plaintiff was not entitled to 
assume that the Managing Director had such 
powers. 

This, however, does not dispose of the 
case for one has got to consider whether 
the equitable principle to which the learned 
Judge has referred in his judgment, 
which is not disputed, has any application to 
the facts and circumstances of the present 
case. This involves a consideration 
of the accounts which are in evidence and 
especially of the account for September. 
That account starts with a debit balance 
of Rs. 10,355-6-11 which according to the 
system of book-keeping and accounting 
employed w^as due or claimed by Patel and 
Mookerjee or by Mookerjee alone. Patel and 
Mookerjee seem to have had some association 
with the Company for the Company's 
accounts were kept in their rough cash book 
and were subsequently transferred to the 
Company's books. 


So far as the debit balance of the Slst 
of August is concerned I think that there 
is no doubt that this was challenged at 
page 87 of the paper-book. In question 
and answer No. 235, Srimani a Director 
of the Company, states that he does not 
admit the debit balance of Rs. 10,600 but 
he admits the sum of Rs. 8,300. That, 
however, is not a debit balance but repre¬ 
sents the expenses incurred by the Com¬ 
pany’ dunng the month of September the 
details of which are set out in the 
September account. You start, therefore, 
with the fact that the debit balance is not 
admitted and there is no doubt that there 
was at this time a claim as against 
Mookerjee for the difference between Rs. 9 
which was the contract price for the coal 
supplied to the East Indian Railway 
Companj’^ and Rs. 8 4 which was credited 
to the Company in respect of this coal. 
That this was a genuine and bona fide 
claim there can be no doubt. A reference 
to Q. 160 in Mr. Mookerjee's evidence 
shows that this is the case and this is 
further emphasized by his answer to Q. 230, 
and the same point is raised in the evidence 
of Srimani in Q. 75 at page 73. Q. 74 
is as follows: *'Q. You remember that 
there was a contract with the East Indian 
Railway Company ? A. “Yes.” Q. 75 “While 
he was Managing Director did you at any 
time know that Patel and Mookerjee were 
making a profit of Ioannas per ton ? A, 
“No. That there were other matters as be¬ 
tween Mookerjee or Patel and Mookerjee and 
the Company still unsettled is clear from 
the auditor's letter of the 27th of Septem¬ 
ber, 1924, which appears at page 172 of the 
paper-book where certain items are called 
in question and the claim for the differ¬ 
ence between Rs. 9 and Rs. 8-4 is em¬ 
phasized. 

Some point was sought to be made as 
to the difference between Patel and Mooker¬ 
jee as a firm and Mookerjee himself; 
but on the facts that are before us it 
is difficult to make any such difference. 

I think, therefore, that there is no 
doubt that not only the debit balance of 
Rs. 10,355-6-11 was challenged but that 
there were^ various items between the 
parlies which were still unsettled, and I 
think, therefore, in this state of things 
that it would be impossible to apply the 
equitable principle which the learned 
Judge refers to in his judgment and which 
be himself has applied. 
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Tvyo other points were, however, urged 
on behalf of the respondent; first, the 
question of estoppel; and, secondly, the 
question of acquiescence ; and the learned 
Counsel who appeared for the respondent 
argued that if we were against the re¬ 
spondent we should remand the case in 
order that Jthe question of estoppel might 
be considered. But I do not think it is 
open to us to do this. Issue No. 9 of the 
issues which are set out fully in the judg¬ 
ment of the learned Judge expressly raises 
this question of estoppel and it does not 
seem to me that on the evidence any ques¬ 
tion of estoppel is made out. 

Then it was sought to argue that the 
Company had acquiesced I am afraid 
the unfortunate Company in this case 
never had any chance of acquiescing or 
otherwise for I cannot find on the evidence 
in the case that any proper meeting was 
held, that any proper accounts or balance 
sheets were circulated to the share-holders 
or that the share-holders were ever kept 
informed of the circumstances, and position 
of the Company. In these circumstances, I 
do not see how the share-holders or the Com¬ 
pany can be said to have acquiesced in any¬ 
thing that was done or purported to be done 
on their behalf by the Managing Director. 

The only question that remains is the 
question of presentment which was raised 
by the learned Counsel for the appellant. 
I do not think it is necessary for us in 
the view I take to decide tliis question; 
but I should have been inclined, I think 
BO far as I can see at the present time, to 
decide this in the plaintiff’s favour having 
regard to the fact that Mookerjee was 
merely an accommodation acceptor ; but I 
do not desire to express any final opinion 
on that point. 

The result, therefore, is that I think 
that there was no power in the Managing 
Director to borrow and that there is no 
Cise made out for applying the equitable 
principle referred to in the judgment of 
the learned Judge. 

In these circumstances, the appeal suc¬ 
ceeds and the suit will be dismissed with 
costs here and below. 

Either the War-bonds deposited by the 
defendant under the Court’s order dated 
the 18th of March, 1925, will be returned or 
the value thereof will be refunded, 

Rankin* J.— I agree. 

' It does not appear to me that upon the 
regulations of this Company it was possible 


for the borrowing power to l)e exorcised 
by the Minagiiig Director. The plaintiff 
was not bound to concern himself with 
what is called the indoor management of 
the Company but he was bound to concern 
himself witli the external position as dis¬ 
closed by the reguialions. The instrument 
in question purported to be signed by 
Mookerjee as the Managing Director and 
the evidence of the plaiiitifi’ show.s that he 
took Mookerjee to be exercising powers 
of the i\Ianaging Director. Thine is no 
evidence that Mookerjee purported to have 
any other type or kind of position and it 
seems to me, therefore, that one wonbl 
be casting away altogether the ]>rinciple- 
that a stranger is obliged to look to the 
external position if we were to hohl that 
in this case the doctrine allowed the 
plaintilT to succeed 

As regards the question whether this loan 
has been applied to discharge liabililie.s 
due by the Company it is for the plaint¬ 
iff to make out his equity. To niy niiiul 
it is clear on the evidence and on the ac¬ 
count that this loan was taken for tlie 
purpose of paying off Patel and Mocker- 
jee and for no other purpose, 'fhe cross- 
examination of Jogendra makes that clear 
indeed. The result is that unless it can 
be shown by the evidence in this case that 
on the accounts between them Patel and 
Mookerjee did liave money due to them 
from the Company the plaintiff’s case is 
not made out. That question depends upon 
whether or not the balance carried over 
from August, 1923, to September, in (he 
books is a true statement of t)\e position. 
That balance was some Us. 10,355. If that, 
be established, then no doubt Patel and 
Mookerjee are shown to be creditors of the 
Company. But unfortunately serious ques¬ 
tions have arisenbetween these parties as to 
the coal contract and it does appear prima 
■facie that credits given to the Company by 
Patel and Mookerjee are not the same as 
the amounts due under the contract. ]fc 
may be or it may not be that Patel and 
Mookerjee have a complete anerver to that 
apparent discrepancy; but it is for the 
plaintiff to show what the state of accounts 
between these parties was; and until that 
matter and other much smaller matters are 
cleared out of the way the plaintiff has not 
established that Patel and Mookerjee had 
a gcod claim upon tlie account for the 
balance which they profess to show It 
did occur to me that certain items in these 
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accounts might be in a different position 
from the rest. This money was taken from 
the plaintiff on or about the 24th of Sep- 
^mber The plaintiff was a cashier in 
Patel and Mookerjee on a salary of Rs. 30 a 
month. He was also employed in a firm 
which belonged to Mr. Mookerjee a brother 
apparently on a salary of Rs. 60. He has 
been found to have had money and to have 
made this loan as well as the loan of 
Rs 10,000 on the 3rd of September. But 
it is almost plain that it would suit Mr. 
Mookerjee very well if he could get what 
he was claiming and put it immediately 
into his pocket by giving to his cashier 
a greater right than he himself would 

have had, the right, namely, of a stranger 
suing upon negotiable instruments upon 
which the Company’s name had been 
put. One has to scrutinize this transac¬ 
tion in the light of the fact that it 
may very well have been a convenient 
device, and when one does so one has to 
see whether in giving judgment for the 
plaintiff in this case one is not really pre¬ 
judging the question of account between 
the Company on the one hand and Patel 
and Mookerjee on the other. I do not 
gather that Patel and Mookerjee at any 
time informed the Company that they were 
unwilling further to continue making 
advances on their behalf for carrying on the 
business. That they had the right to do 
so suddenly and at once may be doubted, 
but it nowhere appears that they ever in¬ 
tended to do so at this time, Mookerjee 
was intending to give up his connection 
with the Company. He was anxious to put 
his firm in funds so that they might con¬ 
tinue without incurring the risk of a bad 

debt. The 1,500 rupees which was paid on 
the 25th of September and the two small 
items of Rs. 10 and Rs. 25 paid on the 28th 
and 29th and the balance item of Rs. 1,268 
must be considered separately in the light 
of these facts. At one time we were told 
that the balance item was handed over to 
the Company in cash. Had that been so it 
appears to me that the plaintiff would have 
had a good case, at all events, to this 
amount. But it turns out that it was carri¬ 
ed over to the next month’s account and 
that the concluding account between these 
parties has not been put in evidence; and 
the matter rests there. If one assumes for 
the sake of argument that the debit balance 
of Rs. 10,355 is not proved and that Patel 

and Mookerjee may well hare been indebt- 
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ed to the Company upon a true state o 
accounts, it doss not seem to me that it is 
possible to regard these items of Rs 1,500, 
Rs. lO, Rs. 25 and Rs. 1,288 in any different 
way from the other items. In substance, 
this money was borrowed and used to pay 
off an alleged debt due to Patel and 
Mookerjee which has not been proved. 
The money came out of no banking accounts 
and went into no banking account. Patel 
and Mookerjee credited the Company with 
receipt of these sums. In these circum¬ 
stances, I do not think that the plaintiff has 
established the equity upon which the 
learned Judge has given a decree. 

I agree that this appeal should be allow¬ 
ed and the suit should be dismissed with 

4 


costs. 

A. N. A. 


Appeal allowed. 


PATNA HIGH COURT. 

Privy Cooncil Appeal No. 40 of 1925 

May 24,1926. 

Pr^ent.-—Sir Dawson Milier, Kt., 
Chief Justice, and Mr. Justice Foster. 
RAM PRASAD SAH— Plaintiff— 

Appellant 

versus 

Mnsammai PULP ATI KUER-Dbfbndant 

—Respondent. 

Cii-il Procedurt Code (ActV of J90S),s. 100 (a)-^ 

forma pauperis, whe- 

tner finaL order—Appeal to Privy Council 
An order refusing leave to appeal in/orma pouperw 
final order within the meaning of s. 109 (a) of 
the Civil Procedure Code and is not, therWore 
appealable to the Privy Council. ';p. 887. col. 1 1 ’ 

proved ^ Gopai Chandra Neogi [\) 

Per Dawson Miller, C. J.-Exery order in one 
sense hnally determmes some right of the parties 
whether It be a right to appeal or whether it be a 
right to have an extension of time or whether it be 
any other kind of right; but before one can have 
”7^ decree or order there must be some final 
adjudication upon the subject-matter of the suit, 
that 18 to say the rights claimed by one party in the 
suit Itself and denied by the other, [ibid.] 

Application for leave to appeal to His 
Majesty in Council. 

Mr. S. N. Dutt, for the Appellant. 

Mr. H. Imam (with him Mr. Ram Prasad). 
for the Respondent. 

^ JUDGMENT. 

Millep, C. J, —This is an application 
^r leave to appeal to His Majesty in 
Council from a decision of a Division Bench 
of this Court refusing leave to the peti¬ 
tioner to appeal in forma pauperis. Th^ 
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petitioner claims that the order of the 
Court refusing leave to appeal in forma 
pauperis was a final order which was appeal- 
able to His Majesty in Council under s. 109 
(a) of the Civil Procedure Code. The only 
question is whether the order passed on 
that occasion is a final order or not. In 
my opinion it is clearly not a final order 
which is appealable to His ^lajesty in 
Council. The order did not in any way 
finally determine the rights of the parties. 

It was merely an interlocutory order pre¬ 
scribing the procedure under which the 
plaintift's appeal should be conducted. 
The Court in fact having refused the 
application for leave to appeal in forma 
pauperis granted the appellant time in 
which to pay the Court fee; and had he 
been able or willing to pay the Court-fee 
then his appeal would have proceeded in 
the ordinary course. His rights as an 
appellant with regard to the subject-matter 
in dispute in the appeal were, therefore, in 
no way determined by the order passed 
from which it is now sought to appeal. The 
case of Babu Sakan Sing v. Gopai Chandra 
Neoji (1) has b een referred to by Mr. 
Hasan Imam on behalf of the respondent 
in which it was decided by a Full Bench 
of the Calcutta High Court that in the 
converse case, where the Court grants 
leave to appeal in forma pauperis such an 
order is not appealable to His Majesty in 
Council, on the ground that it is not a 
final order, and that case appears to me to 
have been rightly decided. The only 
argument addressed to us is that the deci¬ 
sion does determine the right of the party 
to appeal in forma piupzris and, therefore, 
it is a final adjaiicition of that right. 
That, howsver, is noi the class of right 
with regard to which finality must exist 
in order to make it a final decree or order. 
Every order in one sense finally determines 
some right of the parties whether it be a 
right to appeal or whether it be a right to 
have an extension of time or whether it be 
any other kind of right; but before one can 
have a final decree or order there must be 
some final adjudication upon the subject- 
matter of the suit, that is to say, the rights 
claimed by one party in the suit itself and 
denied by the other. The rights claimed 
in the present suit are rights as to a parti¬ 
tion of what is alleged to be joint property. 
The order passed by the Division Bench 

(1) 8 Q. \V. N. 296 (F. B.). 


of this Court in no way determined ariv- 
thing connected with those I'of 

these reasons I think that this applicatu)n 
must be rejected. The respondent is entitl¬ 
ed to his costs of this appplication. 

Foster, J.—1 agree. 

A. N. A. AppHcafi(jn rt.jecfcd. 


CALCUTTA HIGH COURT. 

Appeal froai Appell.ate Decuf.e Xo. 7;i6 

OF 19 M. 

June 2-i, 19i?6. 

Present: —'Mr. Justice B. B. Ghose and 
Mr. Justice Cammiade. 

ABANf NATH MUKERJI— Plaintiff- 


Appellant 

versus 

SECRETARY of STATE for INDIA in 
COUNCIL— Dbfeniunt -Respondent. 

Cess Act {JX n. C. of ISSO), ys. Ik /N2 Re¬ 
valuation under s. Li—Ornhsion to serve on 

holder tifect of—Period from udiich rv-vahiatinn takes 
e feet—kales inidcr s. 182, r.SO, ivhethcr wlUn vires. 

* In order to levy ces.ses on any estate where the 
matter falls within the provisions of s. 40 the pro¬ 
cedure lai<l down in that section is imperative and 
unless it is followed th-^ t.a.Kin*? authority cannot 
impos'^ any burden of taxation on any ])erson. [p. 

888, cols, i & 2.1 , , • 

Section 40 is applicable only where there is any 
cess to bo levietl in the district as a whole, lhat is' 
if there is a district re-valuation; and where there is 
a re-valuation only of an estate or a teniiie in aiiv 
district it is not imperative that rnttice should be 
served on the holder of that estate or tenure accord¬ 
ing to the provisions of the last i)aragrapii of s. 40. 

fp. 888, col. 2.] . , ,, 

Th® p 3 riod from winch a re-valirition under s. lo 

of th“^ Cess Act takes effect is Lhat prescribed in r. 30 

0 * th“ rules made bv the Hoard of Ucvenue under 

3 ." 182 of the Act. The said rule is not ultra vires. Li>. 

389, col. 1-] , , j iL T^• t • I. 

Appeal from the decree of the District 

Judge, Highly, dated the 21st December, 

1923 reversing that of the Subordinate 

Judge of that District, dated the 22nd 

August, 1921. 

Babus Rupendra Kumar Mitter and 
Shyama Das Bhuttacharjya, for the Appel- 

Babu Surendra Nath Gaha, for the Re- 

sDondent. 


JUDGMENT.— This appeal by the 
plaintiff raises a question of some import- 
Lce with regard to the procedure relating 
to assessment of cesses on re-valuation of aq 

estqte under 8- IS Cess Act. 


8^> A0AKI ^^ATHI MUKBRJI V. SeCRETARY OF 

^Ve must at the outset say that the facts 
of this case reveal considerable irregulari¬ 
ties in the office which was concerned with 
the levying of rates under the Cess Act. 

In this case it appears that there was a 
re-valuation of the estate of the plaintilf 
in the years 1914 and 1915. But cesses 
were realised at the old rate till March, 1919, 
and although there was a re-valuation of the 
estate no one discovered that cesses were 
being realised at the old rate for a period 
of about three years. It seems that some- 
bodv woke up on the 28th March, 1919, and 
found that the rates were being realised 
at a rate considerably below the re-valua¬ 
tion made in the years 1914 and 1915 and 
demand was made for the increased rate for 
three preceding years which the plaintiff 
refused to pay. There were proceedings 
before the Revenue Authorities which were 
unsuccessful, and the plaintiff was com¬ 
pelled to pay a sum of Rs. 1,600 odd which 
was realised'by ihecertihcate procedure. 

This suit has been brought for the pur¬ 
pose of a declaration that the plaintiff was 
not bound to pay the amount assessed on 
re-valuation by reason of the failure of the 
Revenue Authority to serve notice under 
the last paragraph of 8. 40 of the Cess Act 
and for recovery of the amount which the 
plaintiff had been compelled to pay in 
excess of the old rates and also for a declara¬ 
tion that the certificates lodged against him 
up to January 1919 are void. 

The Subordinate Judge who tried the 
case in the first instance passed a decree 
in favour of the plaintiff. On appeal by 
the Secretary of State for India in Council 
that judgment has been reversed. 

Two questions have been urged against 
the judgment of the learned District 
Judge on behalf of the appellants. The 
first question is that the provisions of s. 40 
of the Cess Act are mandatory and im¬ 
perative and the failure to comply with the 
provisions of that section renders the levy 
of the rates void; and secondly, that cesses 
could not have been realised on re-valuation 
from after the year of the completion of 
the re-valuation. In the present case the 
re-valuation was made of a particular estate 
belonging to the plaintiff under s. 15 of the 
Cess Act and we have to construe the Act 
having regard to that fact in view. As at 
present advised we are of opinion that in 
order to levy cesses on any estate where 
the rratter falls within the provisions of 
B, 40 the procedure laid down in that 


STATE FOR IN'DIA IN COUNCIL [100 L C. 1927] 

section is imperative and unless it is fol¬ 
lowed the Taxing Authority cannot impose 
any burden of taxation on any person. 

But in the present case the difficulty 
arises from the fact that there was re¬ 
valuation only with regard to this particular 
estate and we are unable to hold that 8.40 
applies when there is re valuation of only 
one particular estate. The section com¬ 
mences with these words: ‘‘When the rate 
of road cess and public works cess to be 
levied in any district shall have been deter¬ 
mined for any year and published in the 
Calcutta Gazette as provided in s. 155, the 
Collector of the district" shall do certain 
things. If these provisions are scrutinized 
it would appear that they provide for the 
procedure to be adopted with reference to 
the whole district, that is to say, the 
Collector must cause the rate so determined 
to be published by affixing a notification in 
some conspicuous place in his office in 
every Civil Court, in every Police Station 
and in the office of every Sub-Divisional 
Officer within the district and he shall 
cause such rate to be proclaimed by beat 
of drum throughout the district and shall 
also cause to be served a notice on the 
holder of every estate .vithin the district 
and so on. It is argued strenuously on be-: 
half of the appellant that it would not be 
proper to confine this procedure to a case 
where cess is to be levied on the entire 
district, but ought to be made applicable 
also where there is a re-valuation of a part 
of a district or of an estate. But it seems 
that there cannot be the same reason for 
the publication and service of notices where 
a particular estate is concerned and not an 
entire district. Because when only an 
estate is re-valued it is to be presumed that 
the owner of the estate, who only is con- 
cerned in the matter, will take proper 
steps in order to acquaint himself as regards 
the matter of re-valuation. However that 
may be, we cannot make any surmise as to 
what was the intention of the Legislature. 
We must construe the section as it stands 
and as the section stands. We must hold 
that 8. 40 is applicable only where there is 
any cess to be levied in the district as a 
whole, that is, if there is a district re-valua¬ 
tion; and where there is a re valuation 
only of an estate or a tenure in any dis¬ 
trict it is not imperative that notice should 
be served on the holder of that estate or 
tenure according to the provisions of the 
last paragraph of s. 40, That being so 
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we are unable to hold the levy of the 
rate is unauthorised in this particular case. 

Then comes the question whether the 
Revenue Authority was justihed in levying 
the cess in 1919 from the year 1916. That 
matter must be governed according to law 
or any rule which has the eft'ect of law. 
Under s. 12 it is the Board of Revenue 
which has to fix a date from which the re¬ 
valuation is to take effect. Section 15 may 
be taken to be a supplement to that section. 
But there is no provision in s. 15 as to 
the period from which the re-valuation 
is to take effect. That is provided in 
r. 30 made by the Board of Revenue 
under the authority given by s. 182 of the 
Cess Act. 

It is contended on behalf of the appel¬ 
lant that r. 30 is ultra vires of the Act. 
But cl. (1) of s. 182 is quite general and we 
cannot say that that rule is ultra vires of 
the law. Although we feel that it is a 
hardship on the plaintiff to have to pay 
back cess for three years on account of 
some negligence in the office of the Taxing 
Authority we cannot say that this realisation 
of the cess is illegal. 

We must, therefore, dismiss the appeal 
with costs. 

A. N. A. Appeal dismissed. 


PATNA HIGH COURT.! 

Appeal from Appellate Decree No. 525 

OF 1924. 

June 29, 1926. 

Present:—Mr. Justice Adarai and Mr. 

Justice Kulwant Sahay, 

EAST INDIAN RAILWAY COMPANY, 
Ltd.—Defendant—Appellant 

versus 

KEDARNATH SETH— Plaintiff 

—Respondent. 

Railways Act {IX of 1800). s. SO—Through book¬ 
ing — Xon-delivcry of goods—Liiability of Company to 
which goods arc not delivered. 

Where good.s are booked through over the Railways 
of two or more Railway Companies, a Company other 
than the one to which the goods are delivered cannot 
alone be made liable for compensation for non-deli¬ 
very of goods in the absence of a finding that the 
goods were lost in course of transit on the Rail¬ 
way of the Company sought to be made liable. 

Appeal from the decision of the Subordi¬ 
nate Judge, Ranchi, dated the 2nd Feb¬ 
ruary, 1924, reversing that of the Munsif, 
r?fclamau, dated the 10th May, 1923. 


FACTS.—Certain goods were delivered 
to the Great Indian I'enin.^ula Railway 
Co. for carriage. Part of the route to the 
destination lay through the Railway of the 
East Indian Railway Co. A suit for r,cn- 
delivery of goods was instituted againtt 
both the Companies. The suit was dis¬ 
missed. The plaintiff appealed against the 
East Indian Railway Co. alone. lheai)peal 
was allowed, blast Indian Railway Co. pie- 
ferred a second appeal. 

Messrs. N> C. SinJia and B. B. 
for the Appellant. 

Mr../. Imam (with him Messrs. A. A. 
Prasad and B. K. Prosad), for the Respond¬ 
ent. 

JUDGMENT, 

Adami, J,— [His Lordship stated the 

facts and proceeded:—] 

The goods were, consigned under continct, 

with the Great Indian Peninsula Railva> 
Company. There is no findingor allegation 
that the bale was in fact lost in course or 
transitonthe East Indian Railway or Uiat 
the non-delivery was by the East Indian 
Railway Company. The contract l^ing 
with the Great Peninsula Railway Com¬ 
pany and the complaint_ being that the 
goods had not been delivered, the East 

Indian Railway Company alone could net 
be made liable or perhaps be made liable at 
all. Section 80 of the Indian Railways Act 
makes this quite clear. The suit as fiameci 
by the plaintiffs should have been brougnt 
against the Great Indian Peninsula Railway 
Company and it was as against the C^reat 
Indian Peninsula Railway Company that 

the appeal should have been filed. It is un¬ 
necessary to enter into the question as to 
the liability of the Railway Companies -or 
the loss or non-delivery or even the QHf S' 
tion of wilful neglect in this case. Ihe 
decree of the lower Appellate Court against 
the present respondents, the East Indian 
Railway Company, must plainly be set 
aside, because the East Indian Railway 
Company could not be made liable alone 

for the non-delivery of the goods. 

This appeal is allowed, the decree of the 
lower Appellate Court set aside, and the 
suit dismissed with costs throughout. 

Kulwant Sahay, J.— I agree 

X. N. A. Appeal alloivtd. 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

MiflCBLLANEOUS JURISDICHON No. 210 OF 1925, 

August 13, 1926. 

Present—Mr. Tyabji, A. J. C. 

Messrs. S. L. BALMOKAND— 

Respondents I 
versus 

Messrs, UTTAMCHAND BRIJLAL 

—Respondents II. 

Arbitration Act (IX of 1S99) ss. 8,Appointment 
of arbitrators—Vacancy, mode of fUling—Award on 
time-barred claim, validity of. 

The question whether in filling a vacancy s. 8 or 
s. 9 of the Arbitration Act applies depends not upon 
whether one arbitrator ultimately acts or two but 
w'hether the submission provides for the appoint¬ 
ment of one arbitrator by concurrence of both 
parties or of two arbitrators one by each party inde¬ 
pendently of the other, [p. 891, cols 1 & 2.] 

When a submission provides that the reference 
shall be to two arbitrators and an arbitrator ap¬ 
pointed by one of the parties is duly declared to be 
♦ lie sole arbitrator and lie thereafter refuses to act, 
the vacancy is to be supplied by the parties under 
the provision of s. 9 of the Arbitration Act. [p. 891, 

^*^A ^claim which at the time of reference to arbitra¬ 
tion is time-barred under the provisions of the 
Limitation Act can validly form the subject-matter 
of a reference, [p. 894, col. 1.] 

In the matter of the Arbitration Act (5), dissented 

from. 

Application by respondents 11 to set aside 
an award. 

Mr. E. V. Castollino, for Respondents. I. 

Mr. Kundanmal Dayaravi, for Respond¬ 
ents II. 

JUDGMENT .—This is an application 
by the 1st respondents that an award 
should be filed in this Court. The 2nd 
respondents object to the award and in 
ellect submit that it should be set aside. 
Both respondents are firms. For convenience 
I will speak of them as though they were 
individuals. 

Two rather important questions arise one 
having reference to the construction of the 
Arbitration Act; and the other to the Law of 
Limitation. 

The first point that arises is whether in 
the circumstances that have taken place it 
was in the power of the 1st respondent 
to appoint the arbitrator who has made the 
award or whether an application should 
have been made to the Court for the 
appointment of an arbitrator. The decision 
depends upon the construction of ss. 8 and 
9 of the Indian Arbitration Act, 1899 (Act 
IXoflS99). 

The facts that I am about to state have 
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either been admitted or proved before me, 
The witness who was called by the let 
respondent gave his evidence in a very 
satisfactory manner and I accept it. 

In 1921 the 1st and the 2ad respond¬ 
ents entered into a contract, the main pur¬ 
pose of which was the sale and purchase 
of priece goods. The contract contained a 
clause (the 28fch) for reference to arbitration 
in the following terms: 

“All disputes regarding this contract 
must unless amicably settled be referred 
to the arbitration of two European mer¬ 
chants to be approved by you (respondents 
I) at Karachi or in Amritsar at your 
(respondent Fs) option one to be nomi¬ 
nated by each party. Should the arbitrators 
not agree they will nominate an umpire and 
the award of the arbitrators, surveyors or 
their umpire shall be final and binding on 
me us (respondents II) and you (respond¬ 
ents I) so much so that this shall be 
cansidered a rule of Court of Justice. ‘All 
expenses of survey to be borne by the 
party in default.” 

The 1st respondent alleged that there was 
a breach of the main contract on the part 
of the 2nd respondent and brought a suit 
for compensation. After the suit had 
proceeded for two years the 2nd respond¬ 
ent relied on the arbitration clause and 
had the suit stayed. I am informed that 
the suit isstill pending. 

The Ist respondent then proceeded to 
give effect to the arbitration clause. Re gave 
notice to the 2nd respondent that he 
bad appointed one Statham as his arbitrator 
and called upon the 2nd respondent to 
appoint his arbitrator. As the 2nd 
respondent failed to appoint his arbitrator 
the lat respondent in accordance with 
the provisions of s. 9, cl. (6) of the Arbi¬ 
tration Act, served the 2nd respondent 
with a written notice to appoint hia own 
arbitrator, and on the expiry of the seven 
days the Ist respondent appointed the 
arbitrator appointed by himself, viz., 
Statham, to act as sole arbitrator in the 
reference. 

On this occasion Statham refused to act 
as arbitrator. Then the Ist respondent 
purported to appoint one Penn Simpkins as 
arbitrator and invited the 2ad respond¬ 
ent in the same manner as before to appoint 
an arbitrator. The same course was follow¬ 
ed and on the failure of the 2ad re¬ 
spondent to nominate his arbitrator Penn 
Simpkins was nominated sole arbitrator 



[100 1. 0. 1927] 8. L. BALilOiCANB l>. D 

by the 1st respondent. There ^vas some 
error as regards the appointment of Penn 
Simpkins because the reference to him gave 
a wrong name instead of the name of the 
2nd respondent. In any case Penn Simpkins 
also refused to act; whatever may have 
been the cause of his refusal whether the 
mistake as to the name of the 2nd re¬ 
spondent or the fact that the abritrator was 
leaving India or both 

Thus for the second time the arbitrator s 
office became vacant. The 1st respondent 
then for the third time made his appoint¬ 
ment selecting Statham as his arbitrator 

for the second time and for the third time 
called upon the 2nd respondent to 
appoint an arbitrator. He a^ain failed to 
do so upon which Statham was duly appoint¬ 
ed by the Ist respondent to act as sole 
arbitrator under cl. (6 of s. 9). The validity 
of the first appointment of Statham as 
the arbitrator by the 1st respondent is not 
questioned; nor of the steps leading up to 
his becoming the sole arbitrator on that 
occasion. But what is objected to, is the 
subsequent procedure by which at h^t 
Penn Simpkins and finally Stathani (for the 
second time) was appointed arbitrator by 
way of substitution and declared to be sole 

arbitrator. 

The argument that the procedure follow¬ 
ed by the let respondent was not 
him was put before meundermany different 

forms and aspects but I think they are all 
included in the consideration of the ques¬ 
tion whether where the submission pro¬ 
vides that the reference shall be to two 
arbitrators and an arbitrator appointed by 
one of the parties is duly declared to be 
the sole arbitrator and he thereafter re¬ 
fuses to act—whether the then vacancy has 
to be supplied in accordance with s. 8 of tbe 
Arbitration Act or in accordance with s. y. 
Under s. 8 an application has to be made 
to the Court, and the Court appoints the 
arbitrator; under s. 9 the appointment 
may be made by a party whether originally 

or by way of substitution. 

It seems to me that when ss. 8 and y 
are read together it becomes clear that 
8. 8 is meant to be applied to a case where 
the reference provides for a single arbitra¬ 
tor or where the question is with refer- 
ence to the appointment of an umpire or 
a third arbitrator. What is important to 
note is that the question whether s. 8 or 
s, 9 applies, depends not upon whether 
arbitrator ultimately &cts or two 
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but whether the submission provides for 
the appointment of one arbitrator (by the 
concurrence of both parties) or of two 
arbitrators (one by each party inde¬ 
pendently of the other). Most of the 
arguments on behalf of the 2nd respond¬ 
ent disregard this decisive consideration. 
The 1st respondent did not contend that 
on the arbitrator appointed by hiin having 
become sole arbitrator and on his sub¬ 
sequently refusing to act or becoming 
incapable of acting he Ohe 1st respondent) 
acquired the right of substituting another 
person as sole arbitrator without again 
calling upon the 2nd respondent to no¬ 
minate his arbitrator. The Ist respond¬ 
ent took the whole proceedings as having 
been nullified by the fact that the arhiliator 
did not act after he was oppoinled sole 
arbitrator In my opinion the fact that 
ritatham became the sole arbitrator did not 
prevent him from retaining (for the pur¬ 
poses of s. 8 and 9) his character as one of 
two arbitrators nominated by one of the 
twosetsof respondents. Nor for the said 
purposes did that fact alter the provision 
of the submission that the reference was 
to be to two arbitrators (which circumstance 
attracts s. 9 of the Arbitration Act and pre¬ 
cludes the operation of s. 8). It seems to 
me, therefore, that the procedure adopted 
by the 1st respondent was correct and 
that the final appointment of Statham as 
arbitrator originally on behalf of the 1st 
respondent and subsequently as sole ar¬ 
bitrator was valid and proper. 

Against the view that s. 8 applies only 
to cases where the submission provides 
that the reference shall be to a single 
arbitrator cl. (6) sub-s. (1) of b 8 has 
been relied upon. The argument address¬ 
ed to me is that cl. (6) must apply to the 
present case even if the clause applies only 
to the appointment of a single arbitrator 
inasmuch as cases such as the present deal 
with the appointment of a single arbitrator 
for the arbitrator appointed by one of the 
parties is here made the sole arbitrator; 
that (whatever may be the case with the 
rest of 8. 8) there is nothing in this clause 
which shows that “an appointed arbitrator” 
may not be'one of the two arbitrators pro¬ 
vided forin the reference and if cl. {h) of 
8 8 is applied to the facts of this case it 
appears that the appointment of the arbitra¬ 
tor could have been made (if at all) only 
by the Court and that in no case had the 

1st respondent any power to appoint but 
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that in the eveata that have happened the 
conditions required for appointment by the 
Court were not fulfilled; so that in the 
present case neither the Ist respondeat 
nor the Court could have appointed. 

As I have already stated, the argument 
overlooks that the applicability of as. 8 and 
9 depends on the provisions in the sub¬ 
mission whether it contemplates the 
appointment of a single arbitrator or two 
aroitrators. Their applicability does not 
depend on the question whether ultimately 
two arbitrators become empowered to con¬ 
duct the arbitration proceedings or one. 

But since the argument was pressed 
upon my consideration I shall attempt to 
apply the provisions of cl. (6) of s. 8 to such 
a case as the present, viz ^ where though 
the submission initially provides that the 
reference shall be to two arbitrators yet 
ultimately only one arbitrator becomes 
empowered to act and the question arises 
how an arbitrator has to be appointed by 
way of substitution of such sole arbitra¬ 
tor. 

Clause (b) of s. 8 contains three conditions: 

1. That an appointed arbitrator neglects 
or refuses to act or is incapable of acting 
or dies or is removed—this condition is 
ex hypotkesi i\i\fi{\ed in the present case. 

2. The submission must "not show that 
it was intended that the vacancy should 
not be supplied." It is admitted that in 
this case the submission does not show 
that the vacancy should not be supplied. 

3. The third condition is that " the 
parties do not supply the vacancy.” The 
2nd respondeat contends that the whole 
procedure adopted by the Ist respondent 
is void because this condition has not been 
fulfilled. It is argued that in this case it 
is not the fact that both the parties did not 
supply vacancy that the only person who 
failed was the 2nd respondent. The 
futility of this argument becomes evident 
as soon as it is definitely formulated. The 
truth is that here "the parties" were never 
intended initially to appoint. The provision 
for supplying a vacancy is introduced by 
the Arbitration Act. It is only by strain¬ 
ing words of the Act that they can be in¬ 
terpreted as meaning that the parties had 
to concur in supplying the vacancy of 
either of the two arbitrators for which the 
submission provides. The natural meaning 
is that each party had individually to 
supply the vacancy. If his own arbitrator 
neglected or refused to act—and it follows 
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that the vacancy had to be so supplied 
notwithstanding that the arbitrator appoint* 
ed by one of the parties may acquire an 
additional character by becoming entitled 
to act as sole arbitrator. But if the words 
of the Act have to be strained to mean that 
both parties have to supply the vacancy 
then by parity of interpretation it is the 
parties that have supplied the vacancy for 
in one sense it was both the parties whose 
volition supplied the vacancy caused by 
the arbitrator’s refusal or failure to act the 
volition of the 2ad respondent having 
been exercised by his refusal to take the 
steps which he was entitled to take refus¬ 
ing to take any steps in one way in which 
volition can be exercised. 

In the result If we assume thats. 8, cl. (6) 
applies still Statham’s final appointment 
was valid and the ^'ourt did not become 
empowered to appoint under s. 8 (2). For 
on the assumption in question, 1 must 
hold that here the ‘‘parties" did supply the 
vacancy and the Court becomes empowered 
to appoint only if the parties do not supply 
the vacancy. 

The objection, therefore, on the ground 
of the invalidity of the appointment of the 
arbitrator must.in my opinion, be disallowed. 

I come now to deal with the second 
point raised before me, via:., that the award 
in the present case is of no effect inas- 
much as it purports to deal with a claim 
which at the time when the arbitration 
proceedings were held was more than three 
years old. 

I asked the learned Pleader who argued 
before me for the 2nd respondent (Mr. 
Kuadanmal) which particular provision of 
the law relating to limitation he said was 
applicable to the case. He was unable to 
refer to any rule or enactment except 
Art. 115 of the Indian Limitation Act. 
That Article read with s. 3 of the Act pro¬ 
vides that every suit instituted, appeal 
preferred and application made for com- 
psnsation for the breach of any contract, 
express or implied, not in writing and 
not specially provided for in the Limita¬ 
tion Act shall be dismissed unless it is 
instituted, preferred or made within three 
years from the time when the breach of 
contract has occurred. 

It is obvious that this Article cannot 
be applied directly to the ca?e in point. 

The Court has not to deal here with a 
suit, appeal or application for compensa¬ 
tion for a breach of contract but has to 
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file an award in arbitration proceedings. 
But it was argued that the Limitation 
Act must be applied by analogy; 
and that analogy points to the necessity 
for proceedings under an arbitration 
clause to be taken within the same 
period after the disputes have arisen, 
within which a suit would have to be in¬ 
stituted. 

It seems to me that this is an inaccu¬ 
rate and unsatisfactory method of consider¬ 
ing the question. So far as the Courts 
are concerned the position in the present 
case is that the parties have entered into 
a contract for the sale and purchase of 
goods—a contract that includes cl. 2^, an 
arbitration clause. In view of the Indian 
Contract Act, s. 28, exception (1) the effect 
of such a contract is that when there is 
an alleged breach of on^ part of the con¬ 
tract the agreement to sell y^od^ buy) 
the other part of the contract (cl. 28) has 
to be given effect to for determining what 
judgment a Court of Law will pass; the 
right of action under such a contract only 
accrues after the award of the arbitrator 
inasmuch as only the amount awarded by 
the arbitrator is recoverable under the 
first exception to s. 28 in respect of the 
dispute so referred or to use the langu¬ 
age of Lord Cranworth, L. C., the parties 
have entered into such a contract that no 
breach shall occur until after a reference 
has been made to arbitration: Scott v. Averxj 
(1) and Koeglerv, Coringa Oil Co., Ltd. (2). 

The Indian Limitation Act (which deals 
with limitation in regard to suits, appeals 
and applications in Court) consequently 
can come into operation only after the 
award has been made (c/. Arts. 1 and 45 
of the Indian Limitation Act). Time can 
only begin to run after the parties are em¬ 
powered to come to Court and the parties 
are not empowered to come to Court till 
after the award is made, therefore, the pro¬ 
visions of the Limitation Act that could 
apply would be such Articles as Art. 158 
or Art. 178. But the contention of the 2nd 
respondent is quite different. He desires 
that the Law of Limitation applicable to 
Courts should be applied to proceedings 
which have to take place as a condition 
precedent to the emergence of the juris¬ 
diction of the Court. If the arbitration 

(1) (1P56) 5 H. L. C. 811; 25 L. J. Ex. 303; 2 Jur. 
:b.) 815; 4 W. li. 74G; 10 E. R. 1121; 101 R. R. 


302. 


^2) 1C. 42;nijd. Dec.(K.B.)27. 
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clause is interpreted in the sense iiihiratcd 
in Scott X. Aiwii i\) and the Indinii < on- 
tract Act, s. 2S(il,e second i^aragnij)!! of the 
exception 1 to s. 28 wliii'h has l)een re¬ 
pealed by the Specilic Relief Act. is worthy 
of note) then the prescni application is not 
analogous to a suit for (iainages for breach 
of contract (to which Art. 115 of the Indian 
Limitation Act refers; Init it consists of 
proceedings for the recovery of the amount 
awarded by the aibitrator (r/. Art. 120 of the- 
Indian Limitaticn Act) and time would 
commence to run when the award was 
duly made. 

In any case it is obvious that the objec¬ 
tion I am considering has no reference to 
any delay in taking such proceedings as 
could have been taken in Court. I’lie ob¬ 
jection refers to proceedings anterior to the 
time when the Court could intervene. It 
refers to the method in which the arbitra¬ 
tor made his award the law that he aj)plied 
in making his award or the principles by 
w’hich he conceived himself bound to be 
guided in coming to the conclusions which 
he formulated in his award. The 2nd 
respondent’s grievance (if any) when truly 
stated is that the arbitrator has made a 
wrong award, inasmuch as be has procee,d- 
ed to consider a claim that he should not 
have considered. The reason alleged why 
he should not have considered the claim 
is that if the claim had been brought for 
adjudication in Court the suit would have 
been barred. 

In short the question placed before mo 
is—in the language of .Sir Erskin Perry* 
C. J. in the Khojas' and Meinons' case. 
^Hirbai v. Sonahai (3)| wliat law had 
been delivered to the domestic tribunal 
which the arbitration clause creates. For 
as Lord Macnaghten said ; “ Arbitrators 

may be Judges of law as well as Judges 
of fact” and he adds in the same sentence 
“an error in law certainly does not vitiate 
an award:” Gfiulam Khan v. Mnhavnnad 
Ilassan '^4). It is significant that the rule 
of law which is in question here is one of 
adjective law. But for the present it is 
enough to say that assuming that the arbi¬ 
trator should have stated a case for the 
opinion of the Court or that his decision 
was wrong (which as J shall presently in¬ 
dicate would not appear to he the case 

(3; (1847) PenvO. C. 110 at p. 122; 4 hid. Dee. 

(0. 8.) too. 

(4) 29 C. 1G7 at p. 186; 29 I. A. 51; G C. W. X. 226; 
12 M. h. J. 77; 4 Bom. h. R. 101; b fc'ur. V. C. J. Ic4i 
ro P. R. 1902 (P. C.). 
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even had Art. 115 of the Limitation Act 
been applicable by analogy) these objec¬ 
tions are not now open to the second re¬ 
spondent. 

Reliance was placed upon a judgment 
reported in In the matter of the Arbitration 
Act (5). In that case (which seems to have 
been decided e.r parte) the objections to the 
validity of the award were upheld. Two 
objeclions were taken. “The first which is 
discussed at length in the judgment was 
that the Official Receiver of the estate of 
an insolvent cannot take advantage of the 
clause for arbitration entered into by the 
insolvent. The decision on that point 
was fatal to the arbitration proceedings. 
Then the penultimate paragraph of the 
judgment deals with the second question 
propounded on page 25*, vi 2 .,“the right of 
a party to submit to arbitration a claim for 
damages arising out of such contract after 
his right to sue for it is statute-barred” 
and the answer is thus given. 

“The second objection is equally fatal 
to the award. The Official Receiver could 
only refer subsisting differences to arbitra¬ 
tion, as he has purported to do. He clothed 
Mr. Brachi with authority to decide those 
disputes on 28th March, 1924, more than 
three years after the right to sue for re¬ 
covery of the claim in dispute had accrued 
and the claim had become statute-barred. 
There were, therefore, no subsisting differ¬ 
ences between the parties at the date of 
the reference. The applicant was not 
bound to go to arbitration. His simple 
answer to the claim was that the right to 
enforce thi alleged claim had been lost by 
lapse of time.” 

With the utmost respect, I am unable 
for the reasons I have already given to 
accept this. Apart from those reasons, a 
dispute or a difference does not cease to 
be subsisting because it is three years old, 
though the Indian Limitation Act may re¬ 
quire the Courts to dismiss a suit based 
on the disputed claim. Nor is a right 
necessarily extinguished because it has not 
bee.u enforced for the period referred to in 
the First Schedule of the Limitation Act 
unless the right claimed refers to the 
possession of property and s, 28 of the said 
Act is applicable or forsome similar reason. 
Again a person may agree to pay a barred 
debt and a fortiori to submit to arbitra- 

(5) 95 Ind. Cas. 750; 19 S. L. R. 24 at p. 30; A. I. 
R. \ m Sind 2 09._ 

■♦Rage of 19 S. L, R.—[fid] 


tion the significance of the Indian Con¬ 
tract Act, s, 25 (3) must not be overlooked. 
As I have already said it is not for me to 
say in these proceedings whether there was 
any such agreement. 

But assuming that the principle of 
Art. 115 of the Limitation Act applies one 
party may contend and the other deny 
that a suit (or other legal proceedings in 
Court) would be barred. That question 
would be a “difference” or “dispute” and 
would have to be decided by the arbitrator. 
In some cases that would be a question of 
law in others of fact. 

Speaking with reference to the facts of 
the present case I will assume for a moment 
that the arbitrator was bound to disregard 
any claim which could not be enforced by 
a suit. There is nothing to show that he 
did not do so. The question might have 
depended upon whether the Ist respondents 
were prosecuting with due diligence any 
civil proceedings under s. 14 of the Indian 
Limitation Act as they apparently were and 
whether, therefore, any portion of the time 
between the arising of the disputes and 
the commencement of the arbitration pro¬ 
ceedings, should be excluded for the pur¬ 
pose of computing the period of limitation. 
Again it may be that the party in the 
position of a defendant has been absent from 
British India (s. 13 of the Indian Limi¬ 
tation Act) on which state of facts a deci¬ 
sion was given by Kemp, A. J. C., between 
James Finlay d Co. and Anandji Damo- 
dar* so that even if the disputes , arose 


♦The judgment in the case cited ab®ve is appended 

below.-[fid.J 

SIJ5D JUDICIAL COMMISSIONER’S COURT. 

Miscellakeoi's Judicial Case No. 170 of 19i1 

September 12, 191S. 

Present: —Mr. Kemp, A. J. 0. 

Messrs. JAMES FINLAY & Co., Ltd.— 

Respondents 1 

i'crju5 

SeiA ANANDJI DAMODHAR— Respondents II. 

JUDGMENT.—This is an application to file ail 
award under s. II of the Indian Arbitration Act. 

It appears James Finlay & Co. sold 190 tons White 
Java Sugar to Seth Anandji Damodhar by 3 contracts 
of different dates between 17th March, 1913, aud 30th 
July, 1913. hliti fcAari notice was sent on 3rd Janu¬ 
ary, 1914. but the purchaser failed to take delivery. 
On 16th January, 1914, James Finlay & Co., claimed 
damages by their letter of that date sent to the pur¬ 
chaser by registered post. This was returned un¬ 
delivered as the 2nd respondent had left Karachi. 
Presumably he did not wish to face the music. It 
appears, however, that he had some immoveable pro¬ 
perty in Malir as in the present year the price of 
land rose. Second respondent returned here in April 
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more than three years ago it does not The objections to the award will, Uiere- 
follow that a suitbasedon those disputes fore, be disallowed and the award will be 

would be barred. Assuming that the answer filed. The 1st respondents’ costs will be 

to that question would have to afiect his paid by the'Jud respondents, 
decision whether or not the suit would be e. b. a. Andvd Jllcd. 

barred would be a question for the deci* 
sion of the arbitrator. 


this year, In the interval James Finlay Co. had, 
on 3bth January. 1914. written to him tlirouish the 
registered post at an address co one Meshji I ar- 
manand, Kutch Mandvi where they heavd he had pne. 
After 2nd respondent's return to Karachi in April, 
1018, James Finlav c^CV.sent hima notice on IstMay, 
1918 callingupon him to go to arbitration and appoint 
his arbitrator wi.'hin 7 days. This he failed to do. 
Soon MthMay. 1918. James t'inlay 'S: appointed 

Mr. Nicholas as his arbitrator. On 16th May, 1918, 
the arbitrators intimated by letter to 2nd respondent 
that they would proceed with llie arbitration on 2Uh 
May 1918. Second respondent admittedly received 
that intimation. On 22nd May, 1918. his Pleaders 
wrote to the arbitrators saying they were applying 
for an injunction. The arbitrators replied they would 
proceed on 24th May. 1918. unless an injunction was 

served on them. . . 

On 24th May, 1918, 2nd respondent and his 

Pleader’s assistant appeared before the arbitrators 

and admitted the claim but said it "'as barred by 

limitation. James Finlay & Co., replied that -nd 

respondent was out of British India and so Jimita- 

tation was saved. The arbitrators, as their award 

shows, took evidence on this point and decided the 

claim was not barred. Second respondent did not ask 

for further time to call evidence and the aroitration 

proceedings came to an end by the publication of 

the award dated 25th May. 1918. winch is now sought 

to be filed in this Court. 

Second respondents contention befoie me is that 
the contract for arbitration had fallen through and 
the claim was time-barred and the arbitrators had no 
jurisdiction to decide the dispute^ Now there is 
nothing in the conduct of James Finlay & C<r to 
suggest to me that they had abandoned their right to 
go to arbitration and to compel 2nd respondent to 
do the same. They have expiained why they took no 
steps to have an ti parte arbitration during -nd re¬ 
spondent's absence from Karael.i. They were afraid 
that the Court miglit hold that as the letter addressed 
to 2nd respondent here was returned imdelivered, any 
ei parte arbitration proceedings tliey might hold were 
null and void. They further addressed a letter to 
2nd respondent at Kutch Mandvi after he had run 
awav. W they had not given up their right to an 
arbitration is further clear from the fact that the 
moment they knew of 2nd respondent s return here 
they called upon liim to appoint his arbitrator. I 
therefore, think the arbitrators had authority to act 
and that the clause for arbitration had not been aban¬ 
doned nor had it lapsed by operation of law. Nor 
does it appear that this particular point was raised 
before the arbitrators. What was contended ther-g 
was that the claim was barred not tliat the suh-.ission 
clause had fallen through, (See the award). But 
even if this point had been taken I am of opinion 
that the arbitrators had power to decide whetlier they 
had jurisdiction or not. They had power to find on 
the facts which would give them jurisdiction and pro¬ 
vided their decision is not palpably wrong the riourt 


will not interfere witli it. Sec Chulnm Khan v.Mvhdm- 
mad Ilassan (1 . As :i matter of fact I am of ojiinioii 
they were right. Tlie \n Ham Kumar ^in<jh v. 
.lagan Mohan 6in(ili (2) cited for tiie 2nd respondent 
has no application as it was found there speeilically 
that tlie arbitration procei-ding.s liad been aban¬ 
doned. 

Nor was there anytliing to picvent the arbitrators' 
from determining wlieilier tlio claim was barred, 
Tliat wa.s clearly a dispute arising out of the contract.. 
(See cl. 14 “Disputes of wlialever nature, etc,' ). The' 
2n<l respondent now’ says lie has evidence to show he 
was inBritish India—Ahmcdabad - during his abscncei 
from Karachi. AVell, if he has, he should liavc j io- 
duced it before the arbitrators. He. ajipeared before 
them and was heard and did not ask for tim(*tocall 
evidence on the point of where he was staying. He 
cannot now be allowed to do so. If even appears lie 
subpamed—one of the arbitrators but has not j)ut him 
into the box. 

I presume, therefore, that his intention was merely 
to annoy that particular arbitrator and if such should 
be the case I warn liim that such action is an abuse 
of tlie procedure of the Court and likely to get him 
into trouble. No explanation has been oftcred me 
wliy the arbitrator after being subpamed was not 
called. Nor do I consider that such jirocedure re¬ 
dounds much to the credit of his legal advisers. 

Tlie 2nd respondent is entirely undeserving of any 
consideration. He ran away to avoid payment of a 
first liability without leaving any address where busi¬ 
ness letters could find him. (;ii his return 4 years 
later he pleads limitation although he admits the 
amount is otherwise due. 

Award filed. Second respondent to pay 1st re¬ 
spondent’s costs. 


(1) 29 C. 167; 29 I. A. 51; f. C. \V. N. 226; 12 M. L. 
J. 77; 4 Bom. L. K. IGl; 8 Sar. P. C. J. 154; 25 P. R, 
1902 (P. C.). 

(2) 9 Ind. Cas. 80; 33 A. 315; 8 A. L. J. 6G. 
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LAHORE HIGH COURT. 

Civil Revision* Petition No. 729 of 192(). 

February 2, 1927. 

Present : —Mr. Justice Dalip Singh. 

KARM CHAND— Defen BANT—PEririoNER 

versus 

Musammat JASODHAN— Plaintiff — 

Respondent. 

Arbitration—Reference without intej'vention of Court 
—Rtmisiion of award to Umpire, legality of — Um¬ 
pire deciding case on notes of ai'litrators without notice 
to parties—Legal misconduct. 

Where an award is made by an Umpire on a re¬ 
ference without the inteiwention of the Court, the 
Court has no powerto remit the award to the Umpire, 
[p 8!>7, col. 1.] 

Ria:-ud-din v. Shuja-ud-din (4). followed. 

An Umpire is guilty of legal misconduct where 
he holds no enquiry and decides the case on the 
notes of the arbitrators without giving notice to the 
parties to adduce evidence or state their case on the 

evidence produced, [p. col 2.] 

James Finlay d Co. v. Firm of Asudamal Havbhag- 
wandasif^), Dhanasing v. Ramchand{5) and Jure Broak 
(^6), followed. 

Petition for revision of an order of the 
Additional District Judge, Lahore, dated 
the 24th July, 1926, reversing that of the 
Sub-Judge, Fourth Class, Lahore, dated the 
21stApril. 1926. 

Mr. •/ G. Sethi, for the Petitioner. 

Mr. M. L. Puri, for the Respondent. 

JUDGMENT. —In this case there was 
a dispute between the parties as to the 
amount or number of ornaments in the 
possession of the petitioner which he has 
agreed to return to the respondent who was 
his wife. The parties agreed to refer the 
dispute to arbitration. . Two arbitrators 
were appointed and it was agreed that if 
the arbitrators differed they were to appoint 
an Umpire and the decision of the majority 
was to prevail. The two arbitrators dis¬ 
agreed, one holding that the value of the 
^ornaments was Rs. 400, the other holding 
th^Tt the value was Rs, 800 plus Rs. 40 on 
accovmt of arrears of maintenance. An 
Umpii ® appointed and he, without 

calling n'^on the parties or giving any 
notice to them, proceeded to give his de¬ 
cision in which he agreed with the second 
arbitrator’s decision. Thereafter the re¬ 
spondent wished to make the award a rule 
of CouTt. Various objections were taken by 
the petitioner. , , 

The trial Court held that the arbitrators 
had exceeded their powers in dealing with 
the question of arrears of maintenance 
which had not been referred to them. 
Following Dhanpat Rai v. Kahn Devi (1) it 

(1) 23 Ind. Cas.422; 30 P. R. 1014; 11 P. W. R. 1914; 

^1 P. L R. lOU. 


held that the award could not be filed. It 
also held on the authority of James P'inlay 
cfc Co. V. Firm of Asudamal Rarhhagwandas 

(2) that the Umpire had been guilty of legal 
misconduct because he held no enquiry and 
decided the matter on the notes of the 
arbitrators without giving notice to the 
parties to appear before him and to state 
their case and adduce evidence. It also 
held that the award of the second arbi¬ 
trator with which the Umpire had agreed 
was illegal because the award itself stated 
that the arbitrator had based his award on 
private enquiries. It also held that the 
document was not properly stamped. As a 
result it dismissed the application to file 
the award. 

In appeal the learned District Judge held 
that the Umpire had been guilty of legal 
misconduct and that the objection taken 
fell under para. 14 (c) of the Second Sche¬ 
dule of the Civil Procedure Code, but the 
Court ought to have remitted the award 
to the Umpire. As regards the arrears of 
maintenance it held that that amount was 
separable and following the Privy Council 
ruling AmirBegamv. Badr ud-Din Husain 

(3) it held that this was not a bar to filing 
the award. 

In revision Counsel for the petitioner has 
urged that as the award was without the 
intervention of the Court the Court has no 
power to remit the award to the Umpire. 
He cited Riaz-ud-Din v. Shuja-ud Din (4) 
a Single Bench ruling of this Court which, 
however, was upheld in Letters Patent 
Appeal. The decision of the Letters Patent 
Bench is not reported but I appeared in 
the case myself and I remember the argu¬ 
ments addressed to the Court. Two points 
arose in that case for decision;— 

“(1) Whether the Court could correct an 
error of an arbitrator appointed without the 
intervention of Court; 

(2) Whether it could remit an award to 
the arbitrator on the ground of illegality 
apparent on the face of it or on the ground 
of a decision in excess of the powers of the 
arbitrator. The appeal was dismissed by 
the Letters Patent Bench as stated above. 

Counsel for petitioner next contended 
that it was legal misconduct on the part of 

(2) 12 Ind. Cas. 637; 5 S. L.R. 89. 

(3) 23 Ind. Cas. 626; 36 A. 336; 18 C. W. N. 7.55; 1 
0. L. J. 249; 12 A. L. J. 537; 17 0. C. 120; 16 B. 
413; (1914) M. W. N. 472; 16 M. U T. 35; 27 il. L. J. 
181;19C. L. J. 494 (P, 0.). 

(4} 78 Ud. Cas. 1042; A. 1. R. 1925 Lah. 66. 
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the Umpire to decide the case without 
giving notice to the i^arties or hearing 
their comments on the evidence produced. 
He has cited James Finlay d- Co. v. Firm 
of Asudanial Harbhagwandas ( 2) and Dhana- 
singk V. Ramchand (5j. These cases refer 
to an English case report^’d as In re JJroak 
(6). Counsel for respondent has not shown 
me any ruling to the contrary. 

Following these rulings and the ruling 
of our own Court reported in Riaz ud Din 
V. Shuja'ud-Din (4j which is binding on 
me I hold that the Court had no powtr to 
remit the award to the Umpire and as the 
Umpire was guilty of legal misconduct the 
award could not be filed in Court. 1, there¬ 
fore, accept the revision, set aside the 
decree of the learned Additional District 
Judge and restore the decree of the first 
Court refusing to file the award. In the 
circumstances, however, I leave the parties 
to bear their own costs throughout. 1 note 
that the Counsel for the petitioner agrees 
to return the ornaments which he admitted 
were in his client’s possession to the re¬ 
spondent. 

A. N. A. Revision accepted, 

(5) 83 Ind. Ca9. 543; A. I. R. 1924 Sind 27; 17 S. L. 
R 172 

(1864) 33 L. J. C. P. 246; 16 C. B. (x. 9.) 403; 10 
Jur. (s.9.; 704; 10 L. T. 378; 143 E. K. 1184; 139 R. 
R, 547. 


PATNA HIGH COURT. 

Miscellaneous Judicial Case No. 128 

OF 19^5. 

July 12,1926. 

Present :—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Foster. 

Maharaja GURU MAHADEO ASHRAM 
PRASAD SAHL BAHADUR— Assesses 

versus 

The COMMISSIONER op INCOME-TAX 

BIHAR AND ORISSA. 

Income Tax Act {XI of 1922), si 8, 12, G6—Interest 
on securities hypothecated to Bank as security for 
overdraft, whether taxable — 'Received,' meaning of — 
Nimak aair, ly/ietAer liable to be taxed — Reference-^ 
Finding of fact — Interference. 

Certain Government securities were deposited with 
a Bank as security for overdraft. Some of them, 
were endorsed over in favour of the Bank . A power- 
of-attorney was also given to the Bank authorising 
it to transfer any of these securities to itself or to 
others. The Bank collected the income from the 
securities and credited the same to the assessee from 

|&Qj4th to month and the interest on the overdraft 


was del)itc<l similarly. The owner wasa.ssess(;fl cn tlx* 
income of the sei'initixs It was contended itiat the 
income from th<- si-ciirities, at least to the H.\i, nl of 
the interest on the overdraft i^aitl to the Bank hiioiild 
be deducted from hi.s taxal)lo income; 

Held, (i] tliat tlie securities in n<i way ef'ase<l to l.e 
tile property of the assessee and tluit llie income, 
fiom tliem was, therefoia*. a part of tlie income (jf the 
assessee; [p. UUU, col. 1, 

(ii) tliat the income was received' hy tlie assessee. 
as it was received by the liank as his attorney and 
on his behalf, although the Bank had a eli arge over 
It; and [p. 901. col. i J 
(iit) that tlie assessee was. therefore, lialile to 
assessed on the whole income. | p. 5 00, col 2.] 

Sinuiksair, that is, income from the settlement of 
the riglit to collect a jtarticiilar kind of eiirlh in a 
particular area during a particular season for the. 
purpose of extracting saltpetre, where it is of a re¬ 
curring nature, is similar to rent and royalties fr<'m 
tlie letting of coal and other minerals and is lialde 
to be taxed as income from ‘other sources’ under s. 
12 of the Income Tax Act. [j). !)Ul, cul, 1.] 

A finding of fact arrived at by a Commi-ssioncr is 
binding yri the High Court in a reference under the 
Income Tax Act wliere it is not vitiated hv anv im¬ 


proper i)rocess or by failure to give effect to some 
rule of law. [p. 901, cols i ck 2.1 

O R D r. R OF REFERENCE.— 

Under p. 66 (3) of the Indian Income 
Tax Act, I have the honour to refer the 
following questions to the Patna High 
Court. The questions framed by the Court 
are:— 

“First, whether from the income of the 
assessee from his securities the amount of 
interest charged by the Bank on the over¬ 
draft of the assessee is deductible for the 
reason that the Bank holds the securities 
as a pledge and hypothecation against the 
overdraft allowed by them under express 
endorsement in their favour or under a 
power-of attorney, and whether this income 
is governed by s. 8 or by s. 12 of the Act, 
and secondly, whether the income from 
nimak sair is not assessable under the law 
on the grounds that it is the price of the 
earth sold and is casual and is exempt 
under the Permanent Settlement Regula¬ 
tions.” 

2. The facts of the case are as follows:— 

The assessee, Maharaja Guru Mahadeo 
Ashram Pra&ad Sahi of Hatwa, filed a 
return showing, inter alia, the following in¬ 


come:— 

Rs. AS, p. 

Interest on securities, in¬ 
cluding debentures already 

taxed... _ *»• 1,59,523 0 0 

Interest on securities of the 
Government of India or of 
the Local Government that 

are to be income-tax free ... 2,310 0 0 
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Appended to the return 'was a detailed 
siateineiit of the securities 'which make up 
thfse items. The former consists of the 
Calcutta Port Tiust Debentures of 1897 
and 19C0, Calcutta Municipal Debentures 
of 1909-10 1912 and 1913, Government Pro¬ 
missory Notes of 1865, 1900-01, 1896-97and 
18l5, and War Loan of 1929-47 and the 
latter consists of income tax free 5 year 
bonds of 1926. At the foot of the statement 
wa.3 the following declaration signed by 
the assessee himself: “I hereby declare 
that the securities on which interest as 
above specified has been received are 
my own property and were in the posses¬ 
sion of the Imperial Bank, Calcutta, at the 
time when income-tax was deducted. ’ 

8o far as these two items are concerned, 
assessment was made by the Income Tax 
Odicer according to the return but I may 
mention that in review I allowed a deduc¬ 
tion of Rs. I.^,644, being the interest on a 
loan taken for the sole and express purpose 
of purchasing some of the securities. 

The assessee now claims to deduct a 
further sum of Rs. 82,179 being the interest 
on an overdraft of nearly IZ lakhs granted 
by the Imperial Bank on security of the 
stocks in question. He states that nearly 
5 lakhs worth of securities were endorsed 
in the name of the Bank and that the Bank 
holds a general power-of-attorney from him 
in respect of the rest. 

3. It seems convenient to consider first 
the second part of the first question framed 
by the Court, namely, whether s. 8 or s, 12 
ot the Act applies to the income in question. 
Section 6 of the Act enumerates six heads 
of income chargeable to income tax, the 
second of these being interest on securi¬ 
ties. Section 8 describes the head of income 
more fully and enacts that the tax shall be 
payable by an assessee under the head 
“interest on securities in respect of the 
interest receivable by him on any securi¬ 
ties of the Government of India or of a 
Local Government oron debentures or other 
securities for money issued by or on behalf 
of a local authority or company.” I submit 
that there can be no possible doubt that 
the debentures and other securities under 
consideration are securites within the 
meaning of ss. 6 (w) and 8 Now, s. 12 
enacts that the tax shall be payable by an 
assessee under the head “other sources” 
in respect of income profits and gains of 
every kind and from every source to which 
(hia Aot applies if not included under any 


of the preceding heads. By the very words 
of the Act itself, s. l*i cannot apply^ to 
interest on securities within the meaning 
of s. 8. In my opinion, therefore, the sums 
in question are chargeable under s. 8 and 
not under s. 12. 

4. If the income is chargeable, as I con¬ 
tend, under s. 8, then under that section 
the tax shall be payable in respect of the 
interest “receivable” by the assessee. The 
assessee argues that the interest is receiv¬ 
able by the Bank and not by him, because 
some of the securities are endorsed in the 
Bank’s favour and in respect of the rest 
the Bank holds a general power-of-attorney 
from him. I would first refer the Hon’ble 
Court to the assessee’s certificate quoted in 
paragraph 2 of the statement. He there 
definitely states that the securities are his 
own property. In the second place, in my 
review order of May 29, 1925, I arrived at 
a definite finding of fact that the interest 
in question was actually received by the 
assessee. This finding was arrived at after 
inspecting the assessee’s pass-book volun¬ 
tarily produced by him which showed that 
the interest on securities was credited to 
his account and that his account was debit¬ 
ed with the interest due from him; so far 
from the interest not being receivable by 
him, it was in fact received by him. I 
submit that under the law the Hon’ble 
Court cannot go behind my finding of fact. 
Moreover under the law someone is charge¬ 
able to income tax in respect of these 
securities and if the assessee is not charge¬ 
able, the Bank must be. But if an attempt 
were made to charge the Bank, it would 
surely object that the interest was not 
received by it, as it had credited the 
assessee’s account with the interest. 

5. (i) The asseasee’s return of income 
showed Rs. 36,057 from other sources which 
includes Rs. 3,107 from nimak sair which 
he has given in the detailed explanation of 
the return. The figure was accepted and 
assessment was made according to the re¬ 
turn. NiTJiak sair is the income from the 
settlement of the right to collect a particu¬ 
lar kind of earth in a particular area during 
a particular season for the purpose of 
tracting safitpetre. This was admitted by 
the assessee’s agent during the hearmg 
of the review. In the statement appended 
to the return of income for the year 1923-24 
TiiTTiak sair is alternatively described as 
“Income from letting out the right to 
collect earth for saltpetre. He thus ad« 
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niitted that it is not tlie price of earth 
sold. In a note appended to his return 
for l925-2() it is stated that Jilmak sair 
he exempt from taxation, because 
‘‘it is a sort of ground-rent." The assessee 
is, therefore, giving different and irrecon¬ 
cilable descriptions of tliis source of income 
in order to evade his liability. I submit 
that my finding in review tiiat nimak sair 
is not the price of earth for saltpetre is a 
finding of fact supported by the assessee’s 
own statement. 

{ii) Nor again is the income casual. It 
is shown in the return for 192d 24, l!124 25 
and 1925*2(). It is thus clearly capable of 
repetition. A reference is invited to the 
decision of the Allahabad High Court in 
Miscellaneous Case No. 307 of 1924. In the 
matter of Messrs. Cliunni Lai Kalyan Das 
(1), printed at page 179 of the Income Tax 
Manual. That deciLuon is to the effect that 
a receipt is not necessarily casual because 
it only occurs once, the test is whether the 
nature of the transaction is non-recurring. 
I further submit that under s. 4 (3) (rii) a 
receipt is not exempt merely by being 
causal but must be both causal and non¬ 
recurring. The asse.ssee's own return 
showed that this does in fact recur. In my 
opinion, therefore, the receipt from nimak 
sair is neither casual nor non-recurring. 

(lu) As regards the question whether in¬ 
come from nimak sair is “exempt under 
the Permanent Settlement Regulations." I 
submit in the first place that no income 
is exempt under the Permanent Settlement 
Regulations which were passed long be¬ 
fore the income tax was enacted. I assume 
that there is an implied reference to the 
decision of the Patna High Court in Mis¬ 
cellaneous Judicial Case No. 53 of 1923 
{Maharajadhiraj of Darbhanga v. Commis¬ 
sioner of Income Tax (2)] that non agri¬ 
cultural income of permanently settled 
estates is not liable to income tax if it 
was included in the assets of the estate 
at the time of the Permanent Settle¬ 
ment and that the real question is whether 
income from nimak sair is governed by 
that decision. Now, in the first place, the 
assessee has at no stage of the case either 
produced any evidence on this point or 
even applied for any opportunity to do so. 
The claim that this sair is governed by the 
Permanent Settlement was not made either 

in the appeal petition or in the. application 
(1) 8G Ind. Cas. 180; 47 A. 368; 23 A. L. J. 65; L. 
R. 6 A. 198 Oiv.; A. I. R. 1925 AH. 460. 

(i) 78 lad. Ctt3. 783; 2 Pat. L. R. 25 Cr. (1024) Pat. 69; 

i Pat, 470; 6 P. L. T. 450; A. I, R, 1924 Pat. 474. 


for review. 4’liere is thus no evidence 
whatever iu sii))poit of t!ie iniplic.it allei'u- 
tiou that uiin ik sair was included in the 
assets of the llatwa Instate at thefiin(?of 
the Permanent Settlement. A reference to 
the Pennaneut Settlement Regulations of 
1793 further show.s that ordinarily only 
jalkar, bankar, j'alkar. and ground-rents of 
markets were allowed to the zemindars and 
all other sairs were prohibited. If, tliere- 
fore, the present contention had been really 
before me in review, I should have been 
entitled to find as a fact tiiat income from 
nimak sair was not included in the assets 
of the estate at the time of the Permanent 
Settlement and that it is, therefore, liable to 
be assessed to income tax. 

fi. On a point of procedure, I beg res- 
I>ectfally to point out that the Court has 
directed me to state a case on an alleged 
point of law that that was never raised 
before me. Section f>3 (3) of the Act pro¬ 
vides that the High Court may order the 
Commissioner of Income Tax to slate a case 
when he has previously refused to state 
one on the ground that no question of law’ 
arose. In the present case I did not 
refuse to state a case ou the question 
whether income from nimak sair was ex¬ 
empt under the Permanent Settlement 
Regulations because I was not asked to 
refer that question. The assessee did not 
in point of fact definitely frame the ques¬ 
tion that he wished to be referred; but as 
he did not even make the claim that is 
now put forward it is evident that this 
question of law was not even implicit in his 
application. 

Mr. K. P. Jayaswal with him Mr. IL 
Prasad, for the Assessee. 

Mr. C, M, Agarwala, for the Commissioner 
of Income tax. 

JUDGMENT. 

Miller, C, J.— This case comes before 
US under s. fiO of the Income Tax Act upon 
a case stated by the Commissioner of In¬ 
come Tax. The assessee, the Maharaja 
Bahadur of Hatwa, complains in respect 
of two items upon which he has been 
assessed to income tax. The first item is 
the income upon certain Government secu¬ 
rities valued at 41 lakhs of rupees which 
were deposited with the Imperial Bank to 
secure an overdraft which during the year 
of assessment has been taken at a sum of 
close upon 13 lakhs oi rupees. The interest 
payable upon the overdraft amounted to 
Rs, 82,179. The securities which wer^ 



900 


MAHaDBO ashram PRASAD V. COMMISSIONER OF INCOME-TAX. 


lodged with the Baok to secure paymeut 
of the interest upon that overdraft brought 
in an income in the way of dividends of 
lls. 1,59,000. These dividends as they fell 
due were received by the Bank under a 
general power-of-attoiney granted by the 
assessee to the Bank. They were credited 
to his account and from month to month 
the sums due for interest on the overdraft 
were in the same way debited to the asses- 
sse’s account. The assessee contends that 
this £0 tree of income, at all events to the 
extent of Rs. 82,179, w'hich represents the 
interest on the overdraft paid to the Bank, 
should be deducted from his taxable in¬ 
come. The argument put before us in 
the case is, in the first place, that these 
securities having been hypothecated to the 
Bank by way of security for the overdraft,are 
in fact no longer the property f the assessee 
and ought to be treated as the pioperlyof 
the Bank. The Bank, however, merely has 
a charge upon the interest of these pro¬ 
perties to secure payment of the inteiest 
on the overdraft and possibly a charge upon 
the corpus to secure re-payment of the over¬ 
draft itself but the securities in no way 
cease to remain the property of the assessee 
and the dividends payable on the securities 
are undoubtedly part of the income of the 
assessee. 

The main argument addressed to us is an 
argument based really upon the analogy of 
the deductions which are made in the case 
of a business where if the business con¬ 
cerned borrows money from the Bank in 
order to invest it in the business as part 
of its capital, then the interest payable to 
the lender upon the sum so borrowed may 
be deducted from the profits of the business. 
The principle in such a case is no doubt 
a sound one, and it has been recognised by 
the framers of the Income Tax Act but only 
in the case of income dervied from business. 
Under s. 10 of the Income Tax Act the tax 
is payable under the head “business” in 
respect of the profits or gains of the 
business carried on by the assessee, but 
from such profits or gains certain deduc¬ 
tions are allowed in computing the tax¬ 
able income. One of these deductions is, 

“In respect of capital borrowed for the 
purpose of the business where the payment 
of interest thereon is not in any way 
dependent on the earning of profits, the 
amount of the interest paid.” 

It seems to me quite right and proper, 
in fact it is the law, that where persons 
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carrying on business have to borrow money 
for the working capital of their business, 
that which they have to expend in order 
to obtain the capital should be deducted 
from the actual profits which they make; 
but in the case of a private individual no 
such considerations necessarily arise. la 
the present case it cannot be said that the 
overdiaft was in any way obtained for the 
purpose of carrying on any business or, 
except to the extent of about SJ /a/c/is, for 
the purpose of investment producing 
profits which might be considered as in¬ 
come. In fact we do not know for what 
purpose the overdraft was taken with the 
exception of the sum named. Apart from 
that sum of 3^ lakhs it does not appear 
that any of it was invested. It is notice¬ 
able that in the corresponding section, 
which applies to tbe present case, namely, 
B. 8 of the Act, no such deductions are there 
mentioned. That section says. 

“The tax shall be payable by an aseeesee 
under the head ‘interest on securities' in 
respect of the interest receivable by him 
on any security of the Government of India 
or of a Local Government, or on debentures 
or other securities for money issued by 
or on behalf of a local authority or a 
company.” 

Had it been intended that where a private 
individual borrows money either from his 
Bank, or from any other source, he should 
be entitled to deduct the interest thereon 
from his taxable income, I have not the 
slightest doubt that some provision would 
have been made to that effect in the Act, 
but in the other sections of the Act, apart 
from those dealing with income derived 
from business, we find no such exemption 
included. Prima facie^ therefore, the asses- 
see is bound to pay income tax upon all 
the profits which come under the head of 
“interest on securities." Section 4 of the Act 
states in very broad terms what sort of 
profits and gains are to be taxed. It provides 
that 

“Save as hereinafter provided, this Act 
shall apply to all income, profits or gains, 
as described or comprised in s. 6, from 
whatever source derived, accruing or 
arising, receiving in British India, or 
deemed under the provisions of this Act to 
accrue, or arise, or to be received in British 

India.” , . 

The income in the present case clearly 
comes within that section and, unless^ the 

assessee can show that by eoiao provision 
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in the Act he is entitled to deduct the sum 
claimed from his taxable income, he must 
prima facie fail. He is unable in the pre¬ 
sent case to show any such exemption com¬ 
ing within the Act itself. I have mention¬ 
ed the fact that a sum of about 3 Wafc/is of 
the overdraft was taken for investment. 
Those investments form part of the securi¬ 
ties deposited with the Bank, and it is 
interesting to note that the interest on the 
loan to that extent amounting to Rs. 19,644 
has been allowed by the Commissioner as 
a deduction from the taxable income. This 
appears to have been done under general 
instructions from the Central Board of 
Revenue. Under what provision of the 
Act it is done has not been discussed, but 
it seems fair and reasonable that such 
deductions should be made, 

A further point which is of a technical 
nature was made on behalf of the assessee 
that the income was not really received by 
him. It was, however, received by his at¬ 
torney and received on his account, and 
although his attorney had a charge upon 
it for the interest due upon the overdraft 
that makes it none-the-less income received 
by the principal. It was received by the 
agent on behalf of the principal. On this 
part of the case, therefore, I consider that 
the assessee’sclaim fails. 

The other point relates to a sum Rs. 3,107 
which comes under the head of “Income 
received from other sources.” The actual 
source from which this income is derived 
is stated by the Commissioner in the case. 
It is called yiimah sair, that is, income 
from the settlement of the right to collect 
a particular kind of earth in a particular 
area during a particular season for the 
purpose of extracting saltpetre. It appears 
that earth of this description is found upon 
the assessee’s zemindari. The right to 
extract that earth is apparently let out to 
tenants and in return for that right the 
assesses receives something in the nature 
of rent or royalty. It was contended that 
this is merely casual income and non-re¬ 
curring, That fact, however, seems to be 
concluded by the findings of the Com¬ 
missioner. He states in his case that it is 
not casual income. It is shewn in the return 
for the years 1923-24, 19^4-25 and 1925 It 
is thus clearly capable of repetition, and 
finally he says that in his opinion, the re¬ 
ceipts from Tiimak sair are neither casual 
nornon-recurring. That is a finding of fact 
and unless that finding of fact was come 


to by some improper process or bv failuie 
to give effect to some rule of law it'is bind- 
iog upon this Court. It has not been shown 
to us that the facts before the Commissioner 
were not such as to justify him in coming 
to that conclusion and, therefore, by his 
conclusion we are bound. 

It was further argued with regard to this 
part of the case that the income derived 
from this source is really not income at all, 
but in the nature of a sale ofa part of the 
earth appertaining to the aasessee’s zemin¬ 
dari, in other words that it was a transfer 
of one kind of capital into another, name- . 
ly, the transfer of this particular sort of 
earth into money. It is, however, of a 
recurring nature and it is not casual and 
in such_ cases it seems to me that it is quite 
impossible to distinguish the rents or 
royalties, whatever they may be called, 
arising from this source, from the rents 
or roj^alties arising from the letting of coal 
or other minerals in the earth, or income 
which arises from the produce of the earth 
whether it be that on the surface or whe¬ 
ther it be that beneath the surface provid¬ 
ed that it is not non-recurring or casual, and 
provided that it is not in the nature of a 
sale. On this point, therefore, I think that 
the assessee's case must fail. 

The result is that the decision of the 
Commissioner of Income Tax must be up¬ 
held and this application must be dismiss¬ 
ed. The Commissioner is entitled to his 
costs in this case. 

Foster, J.—I agree. 

A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 

SscoND CiViL Appeal No. 1027 of 1926. 

February 1, 1927. 

Preseyit: —Mr. Justice Addison. 

BUTA SINGH —Vendee—Defendant— 

Appellant 

versus 

RAHIM BAKHSH and others—Plaintiffs 
— Drfen d < NTS—Respondent s 

Punjab Pre-emption Act (I of 191S), s. G^Sale of 
building in village abadi— Pre-emption—Immove¬ 
able property, what is—Consent of proprietors — Sale 
by major brother of minor brother's shore—Major Iro- 
ther's right to sell, question of—Necessamj parties in 
pre-emption suit. 

The sale of a house by a kamin in the village 
abadi, the site of which belongs to the proprietary 
body is pre-emptible as what is sold is immoveable 
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yroperty for purposes of pre-emption, and the ques¬ 
tion of consent by the proprietors does not arise in 
sucli a case. 

Jn a suit for pre-emption where the sale is by a 
major on his own behalf and on behalf of his minor 
brother, the question of major brothers right to sell 
the minor's share does not arise as the necessary 
parties to such a suit are the pre-emptor and the 
vendee. 

Second appeal from the decree of the 
Additional District Judge. Lahore, dated the 
'-Hh January, 1926, reversing that of the 
Sub-Judge, Third Class, Kasur, District 
Lahore, dated the 13th August, 1924. 

Mr. Bacbn Nath for Diwan Mehr Ckandf 
for the Appellants. 

Mr. Gulam Mohi-ud-Din^ for the Re¬ 
spondent. 

JUDGMENT.-Siraj Din defendant 
No. 1 on his own behalf and on behalf of 
his minor brother, Miraj Din sold half a 
house in village Lullianai to Buta Singh, 
defendant No. 3 one of the Jat landlords 
of the village. Siraj Din and Miraj Din 
were owners of the superstructure with a 
right of residence, being kamins in the 
village. They only owned a half interest 
in the house in question the other half 
being owned by the plaintiffs who sued 
for possession by pre-emption making the 
vendee and the vendors parties to the suit, 
though, in my opinion, it would have been 
sufficient to make the vendee the sole party. 
The trial Court dismissed the suit, hold¬ 
ing that the raajorbrother could not alienate 
the share of his minor brother and that 
it had not been proved that the sale was 
for the benefit of the minor brother and 
also that as the site belonged to the village 
proprietors of whom the vendee was one 
and the sale was of the materials and the 
right of residence, the latter of which could 
not be sold, such a sale was void and not 
liable to pre-emption. On appeal, however, 
the learned District Judge decreed the 
suit on payment of a sum of Rs. SO, this 
amount not being disputed before him. 

In this second appeal it was first argued 
that the major brother had no right to sell 
his minor brother’s share and that, therefore, 
the sale was invalid and could not be pre¬ 
empted. The District Judge, however, 
has held that under custom the elder brother 
was the guardian of his minor brother 
and had the right to mortgage and sell 
his share. He further held that in this suit 
it was not necessary to consider whether 
the sale was for the benefit of the minor. 
This is comot law for the only necessary 


pa.rty is the vendee who admits the sale and 
no question arises in this suit as regards 
the validity of the sale. In any case the 
District Judge has found that by custom 
the elder brother had a right to sell as 
guardian of the minor brother and that 
finding cannot be challenged here except 
upon a certificate obtained under s. 41 of 
the Punjab Courts Act. 

The next point taken was that defend¬ 
ants Nos. land 2 had no right to sell the 
vialba and the right of residence in half 
the house in question without consent of 
the village proprietors. Here, however, the 
sale was to one of the village proprietors 
and it must be presumed to be valid and 

with consent. Besides in this suit to which 

the vendee and the pre-emptors only are 
necessary parties this question does not 
arise. 

There is also no force in the argument 
that the sale of the superstructure with the 
right of residence is not a sale which can 
be pre-empted under the Punjab Pre¬ 
emption Act. Immoveable property is 
defined in s. 3 (25) of Act X of 1897 where 
it is said that ‘immoveable property’ shall 
include land, benefits to arise out of land, 
and things attached to the earth or per¬ 
manently fastened to anything attached to 
earth. What was sold in the present case 
obviously comes within definition and it 
was held in Banarsi Das v, Haji Abdvl 
Ghani (1) that a standing building was 
immoveable property under the General 
Clauses Act there being no definition of 
the term in the Pre-emption Act. The 
plaintiffs are co-sharers in the building that 
was sold and obviously under the Pre¬ 
emption Acttheyare entitled to pre-empt 
the sale, as ownership of the site under that 
Act confers no right of pre-emption. 

There is also no force in the contention 
that the learned District Judge should 
have pmanded the suit to the trial Court 
to decide the issues other than Nos. 1, 2, 4 
and 6. He was perfectly entitled to decide 
the other issues himself. The only other 
point to be decided of any importance so 
far as evidence was concerned was for what 
sum the pre emption should be allowed 
and this was admitted before him to be Re.90. 

The appeal fails and is dismissed with 
costs. 


R. L. 


Appeal dismissed. 


1 Ind. Gas. 397; 10 P. R. 1909; 13 P. W. R. 
1900} 24 P. L. R. 1900. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decrbe 
No. 1951 OF 1924. 

January 3, 1927. 

Present: —Mr. Justice Duval and 
Mr. Justice Mitter. 

INDIA GENERAL NAVIGATION 
AND RY. Co., Ltd.—Defendants— 

Appellants 

versus 

GIRIDHARILAL GOBARDHONE 


them at Bankura The defendant No. 4, 
appellant, undertook to carry the goods 
from Daulat Khan to Bankura via the 
Eastern Bengal Railway (defendant 
No. 3), the East Indian Railway (defend¬ 
ant No. 2) and the Bengal Nagpur Rail¬ 
way (defendant No. 1). The plaintiffs 
further alleged that when they went to 
take delivery of the goods at Bankura 
Station there was short delivery by 31 
maunds 28^ seers of which the then cur- 


DAS, and others— Plaintiffs— 

Respondents. 

Carriers Act (III of I 860 ), ss. (), 10 ~Xotice under 
s. 10—Service on local agent, validity of—Through 
booking, legal incidents of — Liability of carrier to 
whom goods are delivered. 

Where goods are atldressed to a place beyoad 
the scope of a carrier’s business so that from one 
point he must forward them by another carrier, the 
carrier is responsible for the goods for tlie whole 
journey unless ho limits his liability by ngieemeut. 
[p. 905, col. 2.] 

[The nature of a through booking contract discuss¬ 
ed.] - ,5 

Muschamp v* Lancaster and Preston Junction liy., 

Co. (5) and London and North U'e^feru Ry. v. Hudson 

d Sons (13), followed. . . . 

In view of the absence of any provision m the 

Carriers Act corresponding to s. 140 of the Railways 
Act, a notice under s. 10 of the Carriers .\ct may be 
served on a local representative of the carrier, [p. 


liiver Steam Navigation Co. v. Uazarimal Multan 
Mai (l)and British d Foreign Marine Insurance Co. 
V. India General Navigation d; Hy. Co. (14), explam- 


Appeal against the decree of the District 
Judge, Bankura, dated the 2nd of July. 

1924^ r 6 V 0 rsiDg th3.t of the Munsifi Thiid 
Court at that place, dated the 25th of 


August, 1923. j D u 

Mr Amultja Charan Chatterjee and Babu 

Prakash Ck. Pakrashi, for the Appellants. 

SirP. C. Mitter and Babu Ambicapada 

Chowdhury^ for the E. I Ry. Co. 

Dr. Bijan Kumar Mukerjee for other Re¬ 


spondents. 

JUDGMENT. 

Mitfeer, J.— This is an appeal from the 
decree of the District Judge of Bankura 
which reversed the decree of the Munsif 
of Bankura. The India General Navi¬ 
gation and Railway Co., Ltd., and Rivers 
Bteam Navigation Co, Ltd., have pre¬ 
ferred this appeal which arises out of an 
action commenced by the plaintiffs firm 
for recovery of damages for short delivery 
of goods The plaintiffs’ case is that one 
Rambilas Muralidhar consigned 129 
maunds 31 seers of letel-nuts m 71 gunny 
bags to defendants-appellants at Daulat 

Khan Suamer Btatioa for doUvary to 


rent price was at Rs. 19 per maund ; and 
that they exchanged correspondence with 
the different Companies from which it 
transpired that servants of defendant 
No. 2 misappropriated the same and the 
reason for making all the Railway and 
Steamer Companies parties to the action 
was stated to be the fact that the goods 
pas.sed through the lines of all the defend¬ 
ant Companies. The claim was laid at 
Rs. 629. The defendants Steam Naviga¬ 
tion Co. and another who are the appel¬ 
lants before us contended inter aliu that 
the suit should fail for want of proper 
notice, that they made over the goods in 
good order to the Eastern Bengal Railway 
at Khulna on the let February. 1922, and 
that thereupon their liabilities ceased. 
The Munsif found that notices had been 
served on the defendant Companies ac¬ 
cording to the provisions of s. 77 of the 
Railways Act and that the loss of the 
goods in question occurred while the goods 
were in transit on the East Indian Rail¬ 
way (defendant No. 2) and passed a de¬ 
cree for the amount claimed against the 
Eist Indian Railway and dismissed the 
suit against the other Railway Companies 
as also against defendants Steam Naviga¬ 
tion & Co. and another who are the 
appellants before us. The East Indian 
Railway appealed to the District Judge 
making the plaintiffs’ firm alone as party 
respondent Sometime after the peiiod 
of limitation had expired for filing tlie ap¬ 
peal. defendant No. 4 was made a party 
respondent to the appeal. The appeal 
was heard and the appeal was decreed and 
the plaintiffs’ suit was dismissed against 
the East Indian Railway Co., on the 
ground that notice under s. 77 of Indian 
Railways Act was not a proper notice as 
it was served more than six months after 
the delivery of the goods for carriage by 
the East Indian Railway Go. But a de- 
cree was made against defendant Steam 
Navigation Co. and another, It will be 
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noticed here that plaintiff preferred no 
appeal against the decree of the Munsif 
dismissing his suit against defendant 
No. 4. The lower Appellate Court in 
passing a decree against defendant No. 4 
was evidently purporting to act under 0. 
XLI, r. 33 of the Code of Civil Procedure 
and it may be a question if the defendant 
No. 4 could be added as a respondent if 
the period of limitation forfiling an appeal 
against him has expired. However, as 
this point was not taken by the appellant 
in their memorandum of appeal nor urged 
before us, we do not think we should per¬ 
mit it to be raised. In second appeal the 
learned Advocate for the appellants raises 
two points : first, that the suit should 
have been dismissed against defendant 
No. 4 as there was no service of notice on 
them under s. 10 of the Indian Carriers 
Act (III of 1865). It is said that although 
notice was served on the local agents of 
the Company at Daulat Khan, no notice 
having been served on their agent at Cal¬ 
cutta the notice is invalid, and reliance is 
placed on River Steam Navigation Co. v. 
Hazarimal Multan Mai (1) in support of 
the contention. The second point raised 
is that as the goods were admittedly in 
order when the river journey was com¬ 
pleted and the goods were made over to 
the Eastern Bengal Railway the liabilities 
of the defendant Steam Navigation Com¬ 
pany ceased, as it is admitted by the 
plaintiffs that the loss occurred in transit 
over the East Indian Railway, To the 
first contention the learned Vakil for the 
respondents replies by arguing that the 
Carriers Act does nowhere state that 
the notice under s. 10 should be served 
on the agent at Calcutta and there is no 
such corresponding provision in the Car¬ 
riers Act as we have in s. 140 of the 
Indian Railways Act and consequently 
the cases cited have no application. We 
think this contention of the learned 
Vakil for the respondents is well-founded 
and must prevail. All that the cases 
cited by the appellants lay down is that 
where notice under s. 10 of the Carriers 
Act has not been shown to have been 
duly served knowledge aliunde of the 
service of notice by the common carrier is 
not sufficient. 

The second point raised by the appel¬ 
lants is one of considerable difficulty. The 

(1) 41 iQd. Cai. 910; 27 C. L. J. 2944 
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argument for the appellants assumes 
that there area series of contracts with 
different Companies and there is not one 
contract with the Steam Navigation Com¬ 
pany, or Rivers Steam Navigation Com¬ 
pany at Daulat Khan. This argument re¬ 
ceives considerable support from the deci¬ 
sion of Mr. Justice Brett in Norang Rai 
Agarwalla v. Rivers Steam Na igation Co. 
( 2 ) and of Mr. Justice Mitra and Mr. 
Justice Casperfz in Gokal Chandra Das 
V. India General Steam Navigation dc Ry, 
Co. Ltd. (3) to this extent that so far as 
liability for any loss for the river portion 
of the journey is concerned it is to be 
governed by the Carriers Act and liabil¬ 
ity for any loss arising in the journey 
by rail is to be determined by the 
Indian Railways Act. As to how far this 
view about the differentiation of liabilities 
is right may be a matter open to question 
and we find indications of a contrary opin¬ 
ion in an elaborate and learned judgment' 
of the learned Chief Justice in the case of 
Dekhari Tea Co. y, Assam Bengal Ry. 

Co. (4). In that case the learned Chief 
Justice observed as follows :— 

The facts here seem to me to be dis¬ 
tinctly stronger than those in any of the 
leading cases which were decided with re¬ 
ference to contracts by Railway Com¬ 
panies to carry to places that were on other 
Companies’ lines [Muschamp v. Lancas¬ 
ter and Preston Junction Ry. Co. (5), 
Scothorn v. South Staffordshire Ry Co. ffi) 
and Bristol and Exeter Ry. v. Collins (7)], 
or to carry to a point beyond their own lines 
which involved transport by water flVT/few 
V. West Cornwall Ry. Co. (8) ], 

"Subject to any written documents, it is 

a question of fact for a Jury to say whe¬ 
ther there was one contract or more than 
one. The basis, however, of the above 
decisions is that it would be a strained and 
improbable inference to hold that a sender 
on an ordinary ‘ through booking ’ trans¬ 
action enters into a series of contracts 

(2i 11 C. W. N. 1071; 34 C. 419. 

(3) 11 O. W. N. 1076, 

(4) 57 Ind. Cas. 406; 23 C. W. N. 998; 47 0. 6. 

(5) (1841) 8 M. & W. 421; 2 Railw. Cas. 607; 5 Jur. 
656; 13 L. J. Ex. 460; 58 R. R. 758; 151 R. R. 1102. 

(6) (1853) 8 Ex. 341; 22 L. J. Ex. 121; 7 Railw. 
Cas. 810: 17 Jur. 214; 1 W. R. 154; 20 L. T. (o. s.) 
225; 91 R. R. 527; 155 E. R. 1378. 

(7) (1859) 7 H. L. C. 194; 2ii L. J. Ex 41; 5 Jur. 
(N. s.) 1367; 11 E. R. 78; 115 R. R. 106. 

(8) (1858) 2 H. & N. 703; 27 L. J. Ex 181; 4 Jur. 
(N. 0.) 284; 6 W. R. 225; 30 L. T. (o. ».) 261; 115 R. 

R. 764; 157 E. R 290. 
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Vrith carriers Nos. 1, 2 and 3, making each 
carrier except the last his agent to make a 
further contract, or treating him as the next 
carrier’s agent to make a further contract 
with the sender. If it be said that though 
there is an entire contract with the first 
carrier for the whole journey, yet there 
may also be a contract with each of the 
other carriers for their own part of the 
transit, this, no doubt, is true. But as an 
inference it is still more elaborately im¬ 
probable. It involves a contract and a 
parallel series of other contracts. This 
series has to be operated either by each 
carrier being treated as the sendei’s agent 
to contract with the next, which involves a 
doubtful scheme for the transmission of 
authority ; or else by each carrier being 
treated as having made the previous one 
(or perhaps the first one) his agent to con¬ 
tract on his behalf, while himself being 
the previous carrier’s agent to perform. 
Again this latter view is possible and in 
some cases it is right. Such a position is 
a (yuasf-partnership and is illustrated by 
Gill V. Manchester Sheffield and Lincoln^ 
shire Ry, Co. (9) and Great Indian Peni'i- 
sula Ry. Co. v, Radliakissen Khushal Das 
(10). It has been put in argument that 
where for their mutual advantage two Com¬ 
panies are in the habit of handling through 
traffic for a reward to be divided in pro¬ 
portions, there is in substance a (/uasi- 
partnership and each is the agent of the 
other to contract. I do not agree. Mutual 
advantage is the pre-supposition in 
every contract and not the less so that 
it is often vitiated by mistake or sadly 
falsified by events. U is not of itself a 
principle of confusion which obliterates 
the distinction between a sub contract to 
perform and an agent’s or partner’s author¬ 
ity to contract. The case of Foulkes v. 
Metropolitan District Ry. Co. (11), if the 
facts be considered, is no authority for 
any proposition so wide It was a case 
where the defendant Railway carried for 
the whole journey by their own rolling 
stock partly over their own line and partly 
over another as to which they had running 
powers. There was a body of evidence as 


(9) (1873) 8 Q. B. 186; 42 L. J. Q. B. 89; 28 L. T. 
587: 21 W. K. 525. 

(10^ 5 B. 371; 5 Ind. Jur. 640; 3 Iiid. Dec. (x. s) 
244 . 

, (U) (1880) 5 c. F. D. 157; 49 L. J. 0. P. 361; 42 
T. 845( 28 W. K. 626, 
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to the relationship between the Companies 
and the position of the booking clerk who 
issued the ticket. It was not a case of 
carriage by successive Companies over their 
own lines.” 

It is true in that case the Steam Navi¬ 
gation Co. was made liable for loss due to 
their own negligence not on the basis of 
any contract with the owner of the goods 
but oa the basis of their liability as com¬ 
mon carrier under the Indian Carriers Act 
even in the absence of privity of contract 
with the owner. But the observations of 
the learned Chief Justice quoted above 
throw considerable light on the present 
controversy. The law in England is to 
the effect that where goods are addressed 
to a place beyond the sphere of the carrier’s 
business so that from another point he 
must forward them by another carrier he 
is responsible for the goods for the whole 
journey unless he limits bis liability by 
agreement. 8ee Shepherd v. Bristul c£ 
E.vetcr Ry. {V2) Siud Mnschamp v. Lancaster 
ct Pixston Junction Ry.Co. (o). 

We have in second appeal received in 
evidence a risk-note in form H tendered 
on behalf of the appellants which was 
executed by the present plaintiffs in favour 
of the Eastern Bengal Ry. Co , as through 
mistake the risk-note in another case was 
filed by the Eastern Bengal 8tate Railway 
Co. But as the loss did not take place 
while the goods were in transit in Eastern 
Bengal State Railway the risk-note does 
not protect the defendants from liability 
even if we take the decision of Mr. Justice 
Brett in Korang Rai Agarwafa v. River 
Steam Navigation Co. (2) to be a sound 
one. At one time in the course of argu¬ 
ment it seemed tons that this fact of the 
execution of the risk-note in favour of 
Eastern Bengal State Railway Co , shows 
that there was one contract with the first 
carrier as also a separate contract with 
each of the other carriers for their own 
part of the transit, and as the loss occurred 
in transit over the East Indian Railway 
line the defendant Steam Navigation Co. 
were absolved from all liability. But as 
has been pointed out by the learned Chief 
Justice in the case of Tea Co, v. 

As.^am Bengal Ry. Co. (4j as an inference it 
is iiiiprohabie as it involves a contract 
and a pa allel series of contracts 'I'he 
District Judge has made the defendant 

(12) '1666) 3 169; 37 L. J. lix. U.3; 18 L. T. 52S; 

16 W. K. U62. 
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Steam Navigation Co., Ltd liable for the 
negligence of the East Indian Railway 
Co., treating the latter as the agent^ of 
Steam Navigation Co., within the meaning 
of 9.8 of the Indian Carriers Act. Whe¬ 
ther in the absence of the terms of arrange¬ 
ment between the different Companies^ it 
is impossible to infer that the East Indian 
Railway were the agents of the Steam 
Navigation Company may be a matter open 
to doubt. But, under s. 9 of the Indian 
Carriers Act, it is not necessary for the 
plaintilT to prove that “such loss, damage 
or non-delivery was due to the negligence 
or criminal act of the carrier, his servants 
or agents." It is difficult to say how the 
Steam Navigation Company and another 
can escape liability if the contract was 
one and indivisible contract with them, as 
the carrier would be responsible for any 
loss which occurred before delivery of the 
same to the plaintiffs. The view which we 
take receives support from the decision 
of the House of Lords in London North 
Western Uij. v. Hudson A Sons (B). We 
have given our most anxious consideration 
to this case and we do not see our way to 
hold that defendant No. 4, i. e., Steam 
Navigation Co. and another are not liable 
for the loss. The result is that the appeal 
fails and must be dismissed with costs. 

Duval, J.—'The facts of this case are 
that one Kambilas Muralidhar had made 
over certain bags of betel-nuts to the 
joint steamer agent of India General Navi¬ 
gation and Railway Company, Ltd., and 
Rivers Steam Navigation Co. at steamer 
station at Daulat Khan for their being 
sent to Bankura. The goods had to pro¬ 
ceed by river to Khulna and thence across 
the Eastern Bengal Railway to Naihati 
and thence on the East Indian Railway 
to Asansole and the rest of the journey 
by the Bengal Nagpur Railway. It is ad¬ 
mitted that some pilfering took place of 
the goods on the East Indian Railway and 
it is also clear that there was no risk-note 
under the Railways Act to cover the risk 
on either the Eastern Indian Railway or 
Bengal Nagpur Railway nor did the Steam¬ 
er Companies limit their liabilities by 
taking any risk-note which they might 
have been able to take under the Carriers 
Act. Now the learned District Judge has 
given a decree against the Steamer Com¬ 
pany after coming to certain findings of 

(13) (1920) A. C. 324; 89 L. J. K. B. 323; 122 L, T. 
580i 
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fact. He found that the East Indian Rail¬ 
way Company was acting as an agent of 
the Steamer Company to carry goods and, 
therefore, he held that as the goods were 
lost the Steamer Company which had en¬ 
tered into a contract to send the goods to 
Bankura were liable for the loss, 

lu appeal two points were taken. The 
first was that the notice issued to the 
Steamer Company was a bad notice under 
the Carriers Act. The notice was sent by 
post and was received by the joint agent 
of India General Navigation and Railway 
Company, Ltd., and Rivers Steam Navi¬ 
gation Company at Daulat Khan. He was 
the local representative of the two Com¬ 
panies and the plaintiff did not know 
when he consigned the goods by which 
Steamer Company his goods would be taken 
to Khulna. I cannot see that there could 
be a better service of notice than was 
served on the joint representative. I was 
referred to some remarks made in the case 
of British & Foreign Marine Insurance Co. 
v. India General Navigation <& By. Co. 
(14), where it is stated that a notice by 
a letter to the Managing Agent would be 
a good notice, but that decision does not 
say that the notice such as was given here 
is not also a good notice. The essential of 
a good notice appears to be that it should 
reach the person who is liable to make 
good the loss. The local agent received 
the notice and in fact it is clear from the 
pleadings that the Companies were made 
aware of the claim lodged. 

Now, the second point is whether the 
Railway Company is an agent of the Steam¬ 
er Company. Here reference was made 
to the case of Gokul Chandra Das v. India 
Genei'al Steam N^j^vigation d By, Co, Ltd. 
(3) and to the case decided by Mr. Justice 
Brett. As to these cases I may remark that 
there is no definite finding as to whether 
in point of law one Company is an agent 
of another and as to whether there were 
separate contracts. Those cases were de¬ 
cided with reference to the fact that the 
value and description of the articles lost 
were not expressly declared as the law 
required them to be declared. But it ap¬ 
pears to me that the matter is really one 
of fact. The J udge has come to a finding, 
though I must admit that he has not dealt 
very much with the evidence, that the 
East Indian Railway was an agent of the 

(14) 0 Ind. Gm. 364i 15 C. W. N. 326 at p. 330; 36 

0 . 81 . 
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Steamer Company. The present case, there¬ 
fore, appears to me to be, strictly speaking, 
governed by the ruling in the case of 
Mxtschavipw Lancaster d Preston Junction 
Ey. Co. (5) (which is still the law) that 
the proper person who is liable is the 
person to whom the goods were delivered 
and that the contract is not a divisible 
one and that it is really a matter for the 
Jury to decide with whom the contract 
really was. 

I agree with the District Judge that in 
this case the Steamar Companies were the 
people who entered into a contract for 
delivery of the goods undamaged at the 
place of their destination using the Railway 
Companies as their agents and were liable 
to make good the loss. 

In this view the appeal is dismissed with 
costs. 

A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneous Fihst Civil Appeal 

No. 277b CF 1925. 

October 21, 192b. 

PreseiU: —Mr. Justice Harrison and 
Mr. Justice Fforde. 

BHIM SINGH— Defendant- 

Appellant 
VC rsu s 

BA8HESHAR NATH GOELA, 
Official liquidator of The UNION 
BANK OF INDIA, Ltd., DELHI, in 
Liquidation, Plaintiff and DRAHAM 

NARAIN AND others—Defendants 

—Respondents. 

Limitation Act (IX of I'JOS), Sch. I, Art. 3G — Com¬ 
panies Act {VII of 1913), s 335—Applications for 
compensation from Director for misfeasance—Limita¬ 
tion. 

The limitation for an application under s. 235, Com¬ 
panies Act, to recover compensation from an ex- 
Director of a Company in respect of an alleged act 
of misfeasance is two years under Art. 3C, Sch. I of 
the Limitation Act. fp. 908, col. 1] 

In the matter of the Union Bank, Allahabad Ltd. 
(I), dissented. 

Bank of Multan v. Ilnkam Chand (2), In re Cana¬ 
dian Land Reclaiminff and Colonizing Co , Coventry 
and Dixon's case (3). followed 

hire City Equitable Fire Insurance Co. (4). di.s- 
tinguishod. 

Miscellaneous first appeal from an order 
of the District Judge, Delhi, dated the 
Both Auguiti 1022. 


BASHE.-^n.iR aOEL.A. fOT 

Messrs, Tek Chand and C. L. Mathur, fo^' 
the Appellants. 

Lala Moti Sugar, R. B., and Lala Mool 
Chand, R. 8., for the Respondents. 

JUDGMENT. 

Fforde, J.— Tli is is a misfeasnace app¬ 
lication brought by the Olhcial Liquidator 
of the Union Bank of India Ltd., Delhi, 
under s. 235 of the Indian Companies Act 
(VII of 1913) asking that the several re¬ 
spondents be made to recoup the Bank for 
various losses incurred by their neglect 
and default in the management of the 
Bank’s affairs. 

The facts are very fully and clearly 
stated in the judgment of the Court below 
and for the purpose of this appeal I do 
not think it necessary to re-state them. 
The first question which we have to decide 
is whether or not this application is barred 
by limitation. It is admitted that the va¬ 
rious misfeasances complained of took place 
more than three years before the date of 
the present application. The latest of them 
is alleged to have occurred on the 11th of 
June, lJl4. Mr. Tek Chand who appears 
for one of the Directors contends that Art. 
36 of the Indian Limitation Act {IX of 
190:>) governs this case. This Article pro¬ 
vides a two years’ period of limitation for 
a suit for any malfeasance, misfeasance or 
non-feasance independent of contract and 
not specially provided for in tliat Act, time 
to run from the date when the malfeasance 
or non-feasance took place. If this Article 
is held to apply the present application is 
admittediv barred. 

Mr. Mool Chand on behalf of the liqui¬ 
dator contends that Article 120 applies 
which provides a six years’ period for suits 
for which no period of limitation is pro¬ 
vided elsewhere in the Schedule, and time 
is expressed to run from the date when 
the right to sue accrues. In the alterna¬ 
tive, it is urged that Art. 90 applies, which 
relates to suits, other than those mentioned 
in Arts. and 89, by principals against 
agents for neglect or misconduct, and pro¬ 
vides a three years' time limit from the date 
when tlie neglect or misconduct becomes 
kuown to the plaintiff. Mr. Mool Chand 
nrjups that s. 235 of the Indian Companies 
Act confers upon a liquidator anew right, 
not previously possessed by the company or 
its i-hare holders, to enforce claims of the 
nature provided l>y that section and that 
this right comes into effect from the date 
of his appoiQtmeQt. For thi« propoiition 
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he has referred us to In the matter of the 
Union Bank, Allahabad, Ltd, (1) relying 
upon the following observations of Walsh, 
J., which appear at page 686* of the report. 
*dt has been said that s. 235 creates no new 
rights but as is pointed out in the latest 
edition of Buckley on Companies (1924), 
the statement is only partially accurate. No 
doubt, it provides machinery for enforcing 
claims which exist independently of the 
section, but so far as a liquidator is autho¬ 
rised by this section to apply, in the inter¬ 
ests of creditors and depositors who have 
lost their money, to enforce a claim against 
the Directors under the section, it seems 
to me that a new right in him is created. 
If any Article is to be applied at all to the 
date from which the liability first came 
into existence by reason of the act of mis¬ 
feasance, or breach of trust, which the 
person is proved to have committed, it 
seems to me that the only Article which at 
all fits the case is Art. 120, which provides 
a term of six years for every case not other¬ 
wise provided by the Act. 

In adopting this view the learned Judge 
has expressly dissented from a decision 
of a Division Bench of this Court in Bank 
of Multan v. llukam Chand (2) a Letters 
Patent Appeal, in which the Court held 
that an application under s. 235 of the 
Companies Act of 1913 to recover compen¬ 
sation from an ex-Director of a Company 
in respect of an alleged act of misfeasance 
or breach of trust, is by virtue of cl. (3) of 
the section, governed by Art. 3tj of Sch. I 
to the Limitation Act, and is barred unless 
made within two years of the Act com¬ 
plained of. The learned Chief Justice m 
his judgment says at page 902t: It must 

be remembered that s. 235 does not create 
any new rights or liabilities but simply 
provides a summary mode of enforcing 
rights which might otherwise have been 
enforced by suit. It any authority is need¬ 
ed on the subject I would refer to the j udg- 
mentof James, L. J. in In re Canadian Land 
Reclaiming and Colonizing Co Coventry 
and Dixons case (3) which dwls ytth the 
corresponding section of the English Com¬ 
panies Act. It is to be observed that s. 
235 does not take away the remedy by 
suit but provides an alternative remedv by 

Q) 88 Ind. Cas. 785; 47 A. 669; 23 A. L. J. 473; L. 

R. 6 A. 425 Civ., A. I. R. 1925 All 519 

(2) 71 Ind. Cas. 899; A. 1. R 1923 Lah 58. 

\i) (U80) M Ch.D. 66U; 42 L. T. 559; 28 W. R- 

775 _ . 

•Page or47 A.—[^d-l ^ 7 
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which the liquidator may enforce rights in 
expeditious manner without incurring the 
expenses entailed by a regular suit.*’ 

Since these cases were decided the 
matter so far as that point is concerned, 
has been finally set at rest by the decision 
of the English Court of Appeal: In r<> City 
Equitable Fire Insurance Co. (4) in which 
Pollock, M. R, at page 507* expresses him¬ 
self as follows: 

“Now the claim is brought in accordance 
with the procedure which is rendered 
available by s. 215 of the Companies (Con¬ 
solidation) Act, 1908, and as an argument 
was presented to us for which some founda¬ 
tion could be suggested based in substance 
upon 8. 215. I desire to say, though this 
is not the first time that it has been said, 
that that section deals only with procedure 
and does not give any new rights. It pro¬ 
vides a summary mode of enforcing exist¬ 
ing rights; and I think that is abduadantly 
shown by In re Canadian Land Reclaiming 
and Colonizing Co., Coventry and Dixons 
case(Z],Inre Brazilian Rubber Plantations 
and Estates Ld. (5) and Cavendish Bentinck 
V Fenn (6). In Cavendish Bentinck v. Fenn 
(6) Lord Macnaghten gives in a sentence or 
so the principle of which the other cases 
are illustrations. He says: ‘That section 
creates no new offence, and...it gives no new 
rights, but only provides a summary and 
efficient remedy in respect of rights which 
apart from that section might have been 
vindicated either at law or in equity.’ 
Then he goes on: ‘It has been settled that 
the misfeasance spoken of in that section is 
not misfeasance in the abstract, but mis¬ 
feasance in the nature of a breach of trust 
resulting in a loss to the Company’.’’ 

This authority, endorsing the view held 
by this Court in the Multan Bank case (2) 
concludes the point so far as this Court is 
concerned. Mr. Mul Chand, however, has 
referred to another decision of this Court 
which at first sight appears to be at variance 
with the last mentioned case, namely, the 
case of Daulat Ram v. Bharat National Bank 
Ltd. Delhi (7). In that case it was held that 
a suit by the Bank against a local Director 
for recovery of loss through his negligence, 

(4) (1925) Ch. 407; 94 L. J. Ch. 445; 133 L. T. 520; 

40 T. L. R. 853; 17 LI. L. Rep. 225. 

(5) (1911) 1 Ch. 425; 80 L J. Ch. 221; 103 L. T. 697; 

18 Manson 177; 27 T. L. R. 109. 

(6) (1887) 12 A. C. 652 at p. 669; 57 L. T. 773; 36 
W. R. 4tl;57L. J. Ch. 552. 

(7) 79 Ind. Cas. 740; 5 Lah. 27; A. I. R. 1924 Lah. 
435. 

“'•Page (1925) Oh. 
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was governed by Art. 90 of the Liniitalion 
Act which prescribes three years as the 
period of limitation, it must be borne in 
mind, however, that in that case it was held 
that the Director in question had been 
acting as an agent for the Bank in respect 
of certain matters, and, accordingly, the 
suit was one by a principal against an agent 
for compensation for neglect of the latter 
in his conduct as such agent. It was not a 
suit for “compensation for any malfeasance, 
misfeasance or non-feasance independent of 
contract...” The proper distinction to be 
drawn between the Multan Bank case (2) and 
the case of the Bharat National Bank (I) is 
that one was a suit by a principal against an 
agent, and the other was an application for 
compensation for misfeasance in the nature 
of breach of trust independent of contract. 
So far as certain observations of mine con¬ 
tained in that judgment may be too taken 
to throw doubt upon the decision in the 
Multan Bank caseCJ) 1 need only say that the 
question of limitation governing an applica¬ 
tion under s. :;35 of the Companies Act 
was not fully dealt with. In my opinion 
this application is governed by Art 36 of 
the Indian Limitation Act, and as none of 
the misfeasances averred are within two 
years the matter is barred by limitation. 
The preliminary objection, therefore, must 
prevail, the appeal be accepted with costs 
throughout and the application dismissed. 
The cross-objections must also be dismiss¬ 
ed. 

^ Harrison, J.—I agree that this applica¬ 
tion is barred by limitation. Not only does 
it disclose nothing beyond misfeasance, 
malfeasance and non-feasance, but in his 
statement at page ItC the liquidator has 
definitely defined and limited his position 
and made it impossible to substantiate the 
contention that the application can be 
governed by any Article other than 36. 
a. L. Appeal accepted. 


LAHORE HIGH COURT. 

Leiti-;i:s Pate.n t Ai’iu-.\l Xo. 298 oi- 

Kriirnary 4, . 

Present:— Shadi hal, Kx., (Jhitf 
Justice, and Mr. Justice Broadway. 
SEWA KAM.minoi;, ■in;ot(;ii JANMI 
DAS— PLAlNTlFl-~Al’PELLAN'i 


versus 

HASSr AND o] lIEliS —DlFE.VOAN'TS— 

UhSro.N UHXTS. 

Civil Procediire Cn'h' (.4n 1' of JtinSi, (). XX, r. 1 — 
Limitation Act tlX of Svli . I, rt.--. l-)f lot )— 

■ luil'jment prononiiceil uitliont notice to luiiiicd--■ Ap¬ 
peal — LiinUation, cn>n}nchcciiu ill of. 

Where a judfimeut is j*roiionn(‘fd in the ab.scnce 
of the parties or llioir Thaders oa a day of which 
they liad no notice, tin* jii'l^ijmcnt cannot be said to 
liave been pronounced in accc'rdance witli law and 
limitation for appeal bedims to run not from the day 
on which it i.s announced but from the dale on wliich 
the party or hi.s Tlcader receives intimation of the 
decision of tlie ease against liirn. [p. 1)10, c->\. l.| 

Lain v. Sain Ditta (1) and Sarjunnal Mavuavi v. 
Lackmisaran Misir (2), followed. 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Abdul Raoof, passed 
in Civil Appeal No 12 of 1925, on the i3th 
October. 1926, affirming that of the District 
Judge, Dera Gliazi Khan, dated the 29th 
August, 19-4. 

Mr. Amar Nath Chona, for the Appel¬ 
lant. 


JUDGMENT. 

Shadi Lai, C. J, —This is an appeal 
under cl. 10 of the Letters Patent from a 
judgment of Mr. Justice Abdul Raoof who 
held that the appeal before him was barred 
by time as it was filed one day after the 
expiry of the period of limitation prescrib¬ 
ed by law. In order to determine the 
question it is necessary to mention the 
dates which have a bearing upon it. The 
case was heard by the District Judge on 
the 4th August, 1924, but he did not pro¬ 
nounce judgment at once and fixed the 
16th of August for the delivery of judg¬ 
ment. On that day he postponed the pro¬ 
nouncing of judgment to the 28th of 
August. It appears that no order was 
recorded on the latter date, and that the 
parties were not informed of any future 
day on which the judgment was to be 
pronounced. On the 29th of August he 
appears to have written the judgment and 
signed it but, as the parties were not 
present on that day, he directed a notice 
to be sent to the Pleader for the appellant 
informing him that his application had 
been dismissed. This notice was eerve^^ 
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upoa the Pleader oa the 3rd September 
ly24. 

It is beyond dispute that if the period 
of li^rnitation is to bs counted from the 3rd 
of September, li524, the appeal preferred 
by the ai)pellant was not barred by limi¬ 
tation; and the question for consideration 
is whether the 29th of August or the 3rd 
of September is to be regarded as the 
teriiiinusa </uo for the period of limitation 
prescribed for the appeal. 

Now, O. XX, r. 1 of the Civil Procedure 
Code prescribes that the Court, after the 
case has been heard, shall pronounce judg¬ 
ment in open Court, either at once or on 
some future day, of wliich due notice shall 
bs given to the parties or their Pleaders. 
It is clear that the judgment in this case 
was not pronounced by the District Judge 
at once, and though due notice of the 
16th of August -was given to the parties, 
no judgment was pronounced either on 
that date or on the 2ath August. As stated 
above, the judgment was written on the 
29th of August and was dated the same 
day, but no notice of that date was given 
to the parties or their Pleaders. It is true 
that at the end of the judgment the word 
‘announced’ is mentioned, but the record 
of the case makes it absolutely clear that 
it was not announced to the parties or 
their Pleaders. Indeed, the learned Judge 
adopted the peculiar procedure of direct¬ 
ing a notice to be sent to the appellant 
informing him that his application has 
been dismissed. We must, therefore, take 
it that the judgment was never pronounc¬ 
ed in accordance with law, and that the 
limitation can begin only from the date 
on which the appellant's Pleader received 
intimation of the decision of the case 
against him. The rule laid down by the 
Punjab Chief Court in Lalli v. Sain Ditta 

(1) and by the High Court of Patna in 
Sagarmal Marwari v. Lachmisaran Misir 

(2) applies to the present case. Following 
these authorities I hold that the appeal 
preferred by the appellant was not barred 
by limitation. 

I would accordingly accept the appeal 
and 'setting aside the judgment of the 
Single Bench remit the case for decision 
on the merits. The Court-fee on the 
memorandum of appeal shall be refunded 


and the other costs shall be borne by the 
parties incurring them. 

Broadway, J.— I concur. 

K. L. Appeal accepted. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2302 of 19S6. 

February 2, 1927. 

Present: —Air. Justice Dalip Singh. 
SANDHI— Defendant—Appellant 

versus 

KHAIR-UD-DIN AND another—Plaintiffs 
AND UAIAR-UD-DIN—Defendant— 

Respondents. 

Punjab Pre-emption Act (/ of 1013), s. o—Skop,' 
definition of—House wherein carpenter resides and 
works, ivhether shop or business premises. 

A shop is primarily a place where goods are bought 
a*\d sold, it is not synonymous with "business pre¬ 
mises " in the general sense of the word. The fact 
that a carpenter works in the place where he resides 
does not turn the building into business premises 
or a shop. 

Second appeal from a decree of the Dis¬ 
trict Judge, Jullundur, dated the 14th July, 
1^26, reversing that of the Subordinate 
Judge, Third Class, Nakodar, dated the 
4th November, 1925. 

Air. Ghulam Mohy-ud-Dinj for the Appel¬ 
lant. 

Air. Jagan Nath Bhandari, for the Re¬ 
spondents. 

JUDGMENT. —This was a suit for 
pre-eruption of a certain building. The 
plaintiff’s right to pre-empt was admitted 
but the vendee contended that the building 
was a shop and not a house. The learned 
District Judge held that the building was 
used for residential purposes but at the 
same time the vendor and the vendee 
were both carpenters and used to work 
as carpenters in this building prior to and 
after the sale. He held that there was not 
a tittle of evidence that goods were bought 
and sold here. He, therefore, held that the 
building was a house. 

In second appeal it is contended from 
the situation of the place which is not 
far from a bazar and which has shops 
round it, and on the authority of Jhabban 
Lal y. Muhammad Umar (J) and Umar 
Bakhsh V. Abdul Karim (2) that the place 


(1) 51 Ind. Caa. 239; 27 P. R. 1919. 

(2) 75 Ind. Oae. 879; 1 Pat. 771; A. I. R. 1923 Pat. 

i4v% 


(1) 95 Ind. Cas. 675; 6 Lah. 359; 2 Lah. Cas. 44; A, 
I, R. 1925 Lah. 544. 

(2) 70 P. R. 1898. 
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is a business premises and, therefore, a 
shop. It seems to me that the rulings 
which lay down that a shop is primarily 
a place where goods are bought and sold 
are correct and that to extend the mean¬ 
ing to “business premises" in the general 
sense of the word is to make an unwarrant¬ 
able extension of the meaning of the word 
“shop'\ but, in any case, I do not think 
that the fact that a carpenter works in the 
place where he resides, turns the building 
into business premises or into a shop. 

The appeal fails and is dismissed with 
costs. 

R. L. Appeal dismissed. 


LAHORE HIGH COURT. 

Seconu Civil Appeal No. 795 of 1926. 

October 12, 1926. 

Present:—Mr. Justice Addison. 
HARNAM SINGH and anotsbr— 
Defendants—Appellants 

versus 

RAM DITTA, MINOR, THROUGH HIS MOTHER 

KUBRAN— Plaintiff and HAZARA 
SINGH AND another— Defendants 

—Respondents. 

Custom {Punjab} — Alicnation—Ordinarij debts ^ 
Necessity, proof of—Interest on debts, whether neces¬ 
sity—Father and son living together — Collusion. 

In the absence of any clear proof of reckless ex¬ 
travagance or immoral waste on the part of the 
alienor of ancestral property, strict proof of neces¬ 
sity for ordinary debts is not required, particularly 
where the income of the estate does not appear to 
be quite sufficient to meet the family expenses and 
the alienor does not expect to be sonless. [p. 912, 

col-2] . , 

Interest on a just debt is also a necessity. I 

Chanda Singh v. Mukand Singh (3), followed. 

Jhandu v. NiamatKhan (4), distinguished. 

The mere fact that the plaintiff is a minor and he 
and his mother are living with the father does not 
mean that the suit is collusive, [p. 911, col. 2.] 

Second appeal from the decree of the 
District Judge, Ferozepore, dated the 23rd 
December, 1925, reversing that of the Sub- 
Judge, First Class, Ferozepore, dated the 
10th June, 1925. 

Mr. J. N. Bhandari, for the Appellants. 

Mr. Gullu Ram, for the Respondents. 

JUDGMENT.— Hazara Singh sold 100 
kanaU of laud on the 5th September, 1923, 
for Rs. 5,500 to Kabul Singh and Harnam 
Singh of the same village. At that time 
his wife was pregnant and a son^asborn 

to the 
if the 


v6ndor two months latsr* ihis son 
present plaintiff and he instituted a 


suit under tiie gu irdiauship of his niother 
for the usual dcchiralioii that the .^ale v.as 
without coriv‘^iil<'r:;tiou and legal ik (( .'-idly 
and should be held not to ahtot his lever- 
sionary rights. In the plaint and ])lca(JiDgs 
there was no allegiiticn that Hazara Siugii 
the vendor was iniinoral, or was recklessly 
extravagant or that, he was wantonly con¬ 
tracting debts in order to destroy the in¬ 
terests of the reversioners. d'he two ])iin- 
cipal issues framed were (l)v.as the sale 
effected for consideration end legal neces¬ 
sity? and (2) is the persentsiiit collusive? 
The trial Court held that consi-.'eraticn and 
legal necessity had been established and, 
without purporting to decide the second 
issue as to the suit being collusive, dismissed 
the suit, when, however, it was discussing 
the first issue the trial Court made some 
remarks in order to lead up to the dis¬ 
cussion as to necessity. These remarks 
practically amount to a finding that the 
suit was in reality instituted by the vendor 
as he was living with his wife and sou. 

The plaintiff appealed to the District Judge 
and before him the question of collusion 
was not taken by either party. He held that 
consideration had been established for the 
whole sum but that there was no neces¬ 
sity for more than half the amount. He, 
accordingly, decreed the claim except to 
the extent of items (a) and (6) and Rs. 80 
under item (/i). The sum which he held to 
be for necessity was Rs. 2,510. Against this 
decision the defendant-vendees have insti- 
tuled this second appeal. 

It was first argued that on the finding 
that the father had instituted the suit it 
must be held to be collusive and that it 
should have been dismissed on the author¬ 
ity of Dad V. Lfl/(1) and Ajaib Singh v. 
Sham Singh (2). There is, however, nothing 
to show that the suit is collusive except the 
fact that the minor and his mother are 
living with the father. That does not 
necessarily mean that the suit has been 
instituted by the father. In these circum-* 
stances as the minor has, undoubtedly^ the 
right to sue I am not prepared to hold that 
the suit is collusive. 

As regards the question of legal neces¬ 
sity the District Judge held that the father 
had been borrowing the items which he 
disallowed mostly at 24 per cent, from 1915 

(1) 82 Ind. Cas. G26; 5 L. 389; 6 L. L. J. 331; A. t 
U. 1925 Lah. 24; 1 Lah. Cae. 367. 

(2) 85 lud. Cas. 261; 6 Lah. L. J. 3?9; A. I. R. 1924 

Lah. 127. ^ 
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to 1920, all the loans being contracted for 
household expenses. As all the money was 
borrowed from persons resident in the 
village and one sum was borrowed from the 
vendees themselves and as the vendor held 
100 of land and had only one wife 

and a son, the District Judge held that all 
must have known that he did not require 
the money and that he was recklessly con¬ 
tracting debts. He, therefore, decreed the 
claim as regards those items though he 
found that they had been paid. 

Items (a) and (6) were Rs. 2,2tl0 and Rs. 150 
for previous mortgages on 79 kanals of his 
total holding of 100 kanals. The second 
small mortgage appears to have been recent 
but the mortgage for the large sum ap¬ 
pears to have been prior to any of the sub¬ 
sequent loans which have been disallowed. 
This means that the vendor had before they 
were incurred only 21 kanals of land, i. e., 3 
ghamaons^ the produce of w'hich was not 
more than 24 maunds of wheat. The Dis¬ 
trict Judge did not notice this but con¬ 
sidered that at the time these loans were 
contracted the vendor held 100 kanals 
of land. 

The items disallowed are (c) Rs. 820, (d) 
Rs. 710, (e) Rs. 628, (/) Rs. 80, (gr) Rs. 670 and 
half of (k) Rs. 162. 

As regards item (c) Rs. 820 this was due 
on a bond of 1920 for Rs. 460 and at the 
time of the sale the sum due had risen 
to Rs. 820 on account of interest The 
1920 bond of Rs. 460 was executed in lieu 
of two previous bonds of the year 1916 for 
Rs. 60 and Rs. 84. The sum due on them 
came to Rs. 460 by the time the new bond 
of 1920 was executed of the total amount, 
therefore, of this item only the sum of 
Rs. 144 was originally borrowed in 1916 
from Jairam and Bishan Das. The vendor 
was never able to pay this amount and the 
Bum due on this account rose to Rs. 820. 

The item (d) Rs. 710 was due on a bahi 
account to Hazara Singh. The dealings 
were also of 1916. Rs. 200 were borrowed 
then and subsequent interest raised this 
amount to Rs. 710 in eight years' time. 


The item (/) Rs. 80 was also borrowed 
from a third party and is a small amount. 

The item (y) Rs. 670 cnnsista of Rs. 400 
borrowed from Arjan Singh in 1921 along 
with interest. He also is a third party. 

The item (h) consists of the sale and 
registration expenses and usually is allow¬ 
ed, 
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The only other item is (e) Rs. 628. This 
sum consists of Rs. ItJO borrowed from 
Kabul Singh one of the vendees in 1915 
together w'ith interest. Nothing was bor¬ 
rowed after 1921, but the small sums 
borrowed from 1915 had swelled to a large 
amount on account of interest up to 1923 
when the sale was effected. The initial 
borrowings as regards the items disallowed 
amount to about Ra. 900 spread over a 
long period and in the beginning they 
were not large. Apart from the question 
of interest, therefore, it cannot be said that 
the vendees should have been put on their 
guard by the reckless borrowing of the 
vendor. It must also be remembered that 
his income was extremely small and the 
land which he held was only a small 
area. It was not even alleged in the plaint 
that he was immoral or was wantonly con¬ 
tracting debts and the oral evidence dees 
not establish this to have been the 
case. The only material from which any 
conclusion can be drawn concerniiig this 
question is the fact that he borrowed 
Rs. 900 from 1915 onwards. In my opinion 
it cannot be said that he was either immoral, 
or recklessly extravagant, or that he was 

wantonly contracting debts in order to waste 

his property and thus injure his rever¬ 
sioners. Further, it has been held in Cha 7 ida 
Singh V. Makand Singh (3) that in the absence 
of any clear proof of reckless extravagance 
or immoral waste on the part of the alienor 
of ancestral property strict proof of neces¬ 
sity for ordinary debts is not required, 
particularly where the income of the estate 
does not appear to be quite sufficient to 
meet the family expenses and the alienor 
does not expect to be sonless. It was 
also held there that interest on a just 
debt is also a necessity. In these circum¬ 
stances Jhandu v. Niamat Khan (4) does 
not apply. It laid down that an alienee 
paying off an antecedent creditor gets no 
advantage, if he has knowledge of the 
true nature of the debt or acts in bad 
faith, or where he and the antecedent 
creditor are in effect one and the eame 
person. I have no hesitation in holding, 
therefore, that the items disallowed with 
the possible exception of item (c) were for 
legal necessity. 

Itein (e) is made up of the sum of 

19U 

(4)* 54 Ind. Caa. 942; I Lah. 472. 
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Rs. 160 borrowed from one of tlie vendees 
in 1915 plus compound interest at 24 per 
cent. This sum was advanced for house¬ 
hold necessities. In the circumstances 
described this is not a large amount to 
have borrowed. Of the items in dispute, 
it was the first to be advanced. Owing to 
the fact that most of his property was 
mortgaged the interest accumulated and 
that explains why the alienor became 
heavily indebted. In my opinion this item 
was also for legal necessity. 

I accordingly accept this appeal and 
dismiss the suit. The appellants will get 
their costs in this Court. 

A, N. A. Appeal accepted. 


PATNA HIGH COURT, 

Reference under the Court Fees Act, 1870. 

June y, 1926. 

Present;—Justice Sir Jwala Prasad, Kt. 
Pandit DHANUKDHARI TEWARI anu 

OTHERS—Plaintiffs—Appellan’is 

versus 

MANI SONAR and oi'HErs—Defendants 

—Respondents. 

Court Fees Act {VII of 1870), s. 7 (ii). (iv) (c), Sch. 
IJ, Art. 17—Suit for assessment of fair and equit¬ 
able rent-Court-fee—'Other sums payable periodically,' 

construction of. , , - 

A suit for declaratioa of title and for possession 

or in the alternative for assessment of fair and 
equitable rent, is a suit for declaration of title 
and for consequential relief, and falls within s. /, 
cl. (iv) (c) of the Court Fees Act. [p. U15. col. l.J 
Kashinatk Narayan v. Goi‘mda(l) and Aait tharan 
Roy V. Kesko Frasad Singh (4), followed. 

Inasmuch as there is no particular provision m the 
Court Fees Act applicable to a suit for assessment 
of fair and equitable rent. Court-fee should be 
ad valorem under Sch. 1 of the Act. [p. 915, col. J.J 
Section 7, cl. (ti) of the Court Fees Act is not ap¬ 
plicable to a suit for assessment of rent which im- 
pliee that no rent was paid previously by the tenant. 

Ip 914, col. 2.] , 1 • j- II I 

'The expression ‘other sums payable periodically 

in 8. 7 (ii) of the Court Fees Act must be construed 

as implying sums payable of the nature of mam- 

tdiianceand annuities upon the rule of ejusdem gtnerid. 

[p. 915, col. 1.] . . . ^ • lu *. 

A prayer for assessment of rent is not m the nature 
of a declaratory relief and does not come under Art. 
17 of Sch. 11 of the Court Fees Act. (p. 915, col. 

2 ] 

Plaintiff prayed for assessment of rent at Rs. 10 
per katha. A decree was passed for rent at Rs. 3 per 
katha. Plaintiff appealed for assessment at Rs. 10 as 

originally prayed for: j 

Held, that Court-fee on the plaintiff s claim m second 
appeal was payable only on the reduced claim, that 
is, at Rs. 7 ptr katha. [ibid.] _ . 

Refeience made by the Taxing Officer 
imder s. 6 of the Court Fees Act, 


Mr. Siiinbliu Saran, for the Appellant. 

Mr. SitUfUi Ahmed, Government Advo¬ 
cate, for the (.''rown. 

JUDGMENT.—This is a Reference by 
the Taxing Officer under s. 5 of the Court 
Fees Act, and it arises in connection with 
the second appeals filed by the plaintiffs in 
this Court. 

The plaintiffs are proprietors of Maica 
Amehta. The defendants hold a house in 
kliata No. 196, klhi.'ira No. 47, on land 
meisuring 2 acres in the said village. The 
land has been entered in the Survey Record 
of Rights as gair majrniia of the vialiks. 

The plaintiffs' case is that the land was 
given to the defendants in lieu of services 
to be rendered by the defendants on con¬ 
dition that the plaintiffs would be entitled 
to take khas possession of the land either 
when the services were no longer required 
or when the defendants ceased to render 
those services ; and that the defendants re¬ 
fused to render services from iSairan 1328 
Fosli and are not inclined to do so and 
that they refused to quit the land or to pay 
rent. The plaintiffs, therefore, seek the 
following reliefs: 

(1) That it may be adjudicated that the 
land or house is the gair majruha of the 
proprietors and was given as jagir to the 
ancestor of the defendants in lieu of render¬ 
ing services on the condition that they 
would have no right to hold possession of 
the land in the event of not rendering ser¬ 
vices to the plaintiffs or of not paying 
ground rent; that the possession of the 
defendants is a trespass and the plaintiffs 
are entitled to recover possession ; 

(2) that on a declaration of the plaintiffs’ 
title and want of title of the defendants, 
possession may be awarded to the plaintiffs 
by ousting the defendants, or in the alter¬ 
native an order may be passed for recovery 
of ground rent at the rate of Rs. 10 per 
katha annually as per account given in 
the plaint, or any amount that may be con¬ 
sidered proper by the Court from the de¬ 
fendants. 

The plaintiffs valued the suit at Rs. 6-8 0 
in the case of Mani Sonar and another, at 
Rs. 19-8-0 in the case of Dahin Sonar and 
others and at Rs. 16-4-0 in the case of Baij- 
nath Sonar and another, and paid Court-fee 
thereon. The Munsif disallowed the prayer 
for khas possession, and allowed the prayer 
for assessment of rent fixing Rs. 10 per 
katha annually to be paid from Sawan 1328 
Fasli'vi^ to the date of the suit. 
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On appeal the Subordinate Judffe fixed 


the rate of rent at Rs. 3 per katha as a fair 
and equitable rent. The cross appeal of the 
defendants was dismissed. 

The plaintihs have come to this Court in 
second appeal and seek to have the decrees 

restored, assessing the lent 
at Ks. 10 per katha, and have valued the 
memorandum of appeal at one year’s rent 
under sub s. O'O of s. 7 of the Court Fees 
Actj ceducting therefrom the amount of 
rent decreed by the lower Appellate Court. 

ihe Stamp Keporter objected to the 
Court-fee paid by the plaintihs on the plaint 
and the memoranda of appeal in this as 
well as m the lower Appellate Court. He 
contended that the suit of the plaintiffs 

OS possession, or in 
the alternative for assessment of rent the 

Court-fee payable is on the higher of these 
alternative reliefs claimed by them. The 
alternative relief for afsessment is assess¬ 
able with a Court-fee of Es. 15 under Art. 
17 to Sch. 11 of the Court Fees Act 
This fee being higher than the Court-fee 
payable for the relief for khas possession 
should be levied in view of the decisions in 
Kashwath ISJaraijan v. Govivda (1), Mukhlal 
Gir V. Kamdheyan Rai (2) and Dasarati 
Meshy v. Jay Chand Sutradhar (3). 

Accordingly, the plaint and the memo¬ 
randum of appeal were not properly stamp¬ 
ed and the plaintiffs must make the defi¬ 
ciency good with respect to the fee paid 
by them on the plaint in the trial Court 
and on the memorandum of appeal filed in 
this Court as well as in the lower Appellate 
Court. The defendants-respondents simi¬ 
larly should have paid Es. 15 with respect 
to the cross-appeal filed by them in the 
lower Appellate Court and should be called 
upon to make up the deficiency in the 
Court-fee paid by them. 

The Taxing Officer has accepted the re¬ 
port of the Stamp Eeporter. The appel¬ 
lants dispute the view taken by the Taxing 
Officer, and the dispute thus raised between 
the Taxing Officer and the appellants Las 
been referred to me for determination as a 
Taxing Judge, inasmuch as the dispute 
raised involves a question of principle. 

The plaintiffs valued the relief upon one 
year’s rent claimed by them on the prin¬ 
ciple of s. 7, cl. (n) of the Court Fees Act. 
Under that clause Court-fee is to be paid 

(1) 15 B. 62; Sind.Dec. (N. 8.) 56. 

(2) 44 Ind. Cas. 143. 

n) 78 Ind. Cfl8. 530; A, I. R. 1925 Pat, 193, 
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according to the amount of rent of the im¬ 
moveable property to which the suit refers 
payable for the year next before the date 
of presenting the plaint. The clause re- 
ates to suits of various kinds between 
landlord and tenant, such as, a suit for 
delivery by a tenant of a counter-part of 
the lease, to enhance the rent of a tenant 
haMDg right of occupancy, for the deliveiy 
y a landloid of a lease, for the recovery 
of immoveable property from a tenant 
holding over after the termination cf ten¬ 
ancy, to contest a notice of ejectment, to 
recover occupancy of immoveable property 
from which a tenant has been illegafjy 
ejected by the landlord and for abatement 
or rent. The clause does not provide for a 
suit for assessment cf rent which implies 
t^tiat no rent was paid previously by the 
defendant. The Court-fee payable under 
this clause is upon the rent ‘ payable fcr 

the year next befoie the dale for present- 

irg the plaint. 

In a suit for assessment of rent there 
being no rent payable previously ihe clause 
does not apply, bo far the Taxing Oflicer 

eeeiTB to be correct 

He, however, Ihinis that the piaver for 
assessment of rent amounts to a declaration, 

obvious from the 
reliefs quoted above that the plaintiffs 

firstly, seek a declaration of their right to 
recover possession of the property and of 
the absence of any right in the defendants 
to hold possession thereof and then upon 
such declaration they want to eject the 
defendants or to have rent assessed in Ihe 
alteinative. The terms of the second relief 
make it quite clear. Ills in two parts, 
nomely, (1) to eject the defendants and (2) 

0 have ground rent fixed in the alterna¬ 
tive. Both these prayers in the alternative 

adjudication of the plaint¬ 
iffs title. Therefore, both these prayers 
are coueequenlial reliefs sought by '^the 
plaintiffs upon a declaration of their title 
and cf want of the defendants’ title to the 
land in questicn. Therefore, it would bo 
wrong to say that the prayer for ejectment 

nf relief after adjudication 

of the plaintiffs title, whereas the prayer 
lor asseeement of rent in the alternative is 
not a prayer for consequential relief but is 
onJy in the nature of a declaration. No 
rent was payable previous to the institu¬ 
tion of the suit and the assessment of rent 

the rent payable is uncertain 
and depends upon a determination by tha 


r 
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Court. The rent of Rs. 10 per katha stated 
by the plaintilTs is only a suggestion of 
what they consider to be a fair and equit¬ 
able rent. 

Therefore, a suit for recovery of posses¬ 
sion with mesne profits, and in the alter¬ 
native for assessment of fair and equitable 
rent, is a suit for a declaration of the plaint¬ 
iffs’ title to the land and for consequential 
relief. In the case of Kali Charan Roy v. 
Kesko Prasad Singh (4) the landlord sued for 
assessment of rent and for recovery of speci¬ 
fic sums as damages for use and occupa¬ 
tion of the land. It was held that the suit 
was to obtain a declaratory decree where 
consequential relief was prayed and that 
it came within s. 7, cl. (ii;) (c), and not 
under s. 7, cl. of the Oourl Fees Act. 
The latter clause applies to suits for 
“maintenance or annuities or other sums 
payable periodically” and the Court-fee 
payable is according to the value of the 
subject-matter of the suit which is deemed 
to be ten times the amount claimed to 
be payable for one year. It was held 
that “other sums payable periodically," in 
the section must be construed as imply¬ 
ing sums payable of the nature of main¬ 
tenance and annuities upon the rule of 
■ejusdem generis. This ruling indicates 
that a suit for assessment of rent comes 
under s. 7, cl. {iv) . 

The case of Hemnalini Debi v. Maharaja 
Chandra Mouleshwar Prasad Singh Baha¬ 
dur, S. A. No, 283 of 1924, seems to be on 
all fours with the present one. In that case 
the suit was for khas possession and mesne 
profits and in the alternative for assess¬ 
ment of a fair and equitable rent. The 
question of Court-fee came before a Bench 
of this Court presided over by Das and 
Ross, JJ., the Stamp Reporter having taken 
the same \iew as in the present case. The 
order of the Bench was as follows: — 

“We regret that in this case we are 
unable to agree with the Stamp Reporter. 
We have carefully read the plaint and, in 
our opinion, the suit is for khas possession 
and mesne profits, and in the alternative 
for assessment of fair and equitable rent. 
If the plaintiff succeeds in his appeal and 
if this Court refuses to give him khas pos¬ 
session, he would be entitled to a decree 
assessing fair and equitable rent payable 
by the defendant to him. We do not treat 
the alternative relief claimed by the plaint- 

(4) 51 Ind. CBS. 15; 4 P. L. J, 681. 


iff as ii prayer for a declaration of title. 
It is clearly a prayer asking the Court 1) 
determine the fair and equitable rent pay- 
al)le by the defendant to the jilaiutilY,” 

la the present case the plaintiffs have 
been refused/.‘Aus possession. Their claitn 
is no/r confined to a decree assessing fair 
and equitable rent payable to them by the 
defendants. They also claim a decree at 
that rate from the date the cause of action 
arose up to the drite of the suit. The 
prayer for determining a fair and equitable 
rent was treated in the aforesaid suit to be 
in the nature of a consequential relief in 
the same way as the prayer for obtaining 
khas possession. Both the prayers are con¬ 
sequential reliefs. 

Therefore, following this decision the 
prayer for a&sessment of rent is not in the 
nature of a declaratory relief and it does 
not come under Art. 17, Sch. JI of the 
Court Fees Act. 

The plaintiffs’ prayer is now for assess¬ 
ment of rent at Rs. 7, he having already 
received Rs. 3 out of his claim for Rs. 10 
per katha. This reduces the value of the 
plaintiffs’ claim in the second appeal and 
the Court-fee is payable upon the reduced 
claim: vide, Lukhun Chunder Ashy, Klioda 
Buksh (5). 

The assessment of Court-fee should be 
in accordance with s. 7, cl {iv) (c), as observ¬ 
ed above. The same result is arrived at 
by looking at the provisions of the Court 
Fees Act. There is no particular provision 
in the Court Fees Act applicable to a suit 
for assessment of fair and equitable rent 
and, therefore, ad valorem Court-fee is to be 
paid under Sch. I of the Act which, as the 
heading shows, provides for fee payable on 
a plaint or written statement, etc , in cases 
“not otherwise provided for in the Act.” 

I, therefore, hold that the fee payable 
upon the plaint and the memorandum of 
appeal in this Court as well as in the lower 
Appellate Court should be assessed in 
accordance \vith s. 7, cl. (iv) (c), treating the 
relief for assessment of fair and equitable 
rent as a consequential relief. Article 17 
of Sch. II of the Court Fees Act, which 
applies to purely declaratory suits, does not 
apply to the present case. 

A. N. A. --^nsiver accordinaly. 

(5) 10 C. 272; 9 Ind, Dec. (sj e.) 627. 
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LAHORE HIGH COURT. 

Second Civil Appeai. No. 2303 of 1926. 

January 31, ly27. 

Present: Justice Addison. 

SHAM SINGH— Dependant—Appellant 

VC vsits 

HARDIT SINGH— Plaintiff and others 

—Defendants—Respondents. 

Punjab Tenancy Act (XVI of 18S7), s. GO—Transfer 
of tenancy—Suit by landlord to declare invalidity of 
transfer—Decree—Rigkts of tenant and his transferee 

how far affected. 

•« 

Where a landlord has obtained a declaration that 
a transfer is void under s. PO. Punjab Tenanev Act, 
such transfer must be held to be void completely 
even as between the vendor and the vendee, [p. 917 
col. 1.] 

Gokar Singh v. Fattu (1). distin^iished. 

Khuda Bafesh v. B'azl Din (2), followed. 

Second appeal from the decree of the 
District Judge, Jullundur, dated the let 
June. 1926, reversing that of the Sub Judge, 
Fourth Class, Nakodar. District Jullundu/ 
dated the 4th Julv, 1925. 

Mr.Jagan Nath Bhandri, for Lala 5adn 
Das, R B , for the Appellant. 

Mr. Fakir Chand, for the Respondents. 

JUDGMENT. —Akku sold his occu¬ 
pancy rights in 1 kanal 8 marlas of land 
by a registered deed to Sham Singh and 
Sundar Singh on the lath March, 1921. 

Possession was given to the vendees. 
The occupancy tenancy was under s. 6 of 
the Punjab Tenancy Act and the* land¬ 
lords brought a suit under s. 60 of that Act 
for a declaration that the sale was void 
having taken place without their consent! 
The suit was decreed and a declaration 
given that the sale was void. The vendees, 
however, continued in possession. Former¬ 
ly, landlords used to sue for a declaration 
under s. 60 and also for possession but 
the tenant was always allowed re-entry if 
the landlords took possession. For this 
reason landlords usually now content 
themselves with a suit for a declaration 
without claiming possession. 

One Hardit Singh then sued the vendees 
for possession of the occupancy tenancy on 
the ground that Akku had mortgaged it 
to him by two unregistered deeds, prior in 
date to the registered deed in favour of 
Sham Singh and Sundar Singh. The trial 
Court dismissed the suit holding that the 
sale-deed had priority. On appeal the 
learned District^ Judge held that though 
under normal circumstances the sale-deed 
would have had priority, yet in the present 
case as the sale had been declared void 
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by a competent Court, the vendees were in 
possession merely as trespassers and with¬ 
out any right and for this reason the mort¬ 
gagee could sue for possession as he still 

had a subsisting right seeing that the land¬ 
lords had so far not sued fora declaration 
against him though they might do so if 
the mortgagee obtained possession. Accord- 
Ibe plaintiff’s suit was decreed by 
the learned District Judge and against 
his decision this second appeal has been 
preferred. 

It was argued that the decree of the 

Revenue Court was in favour only of the 

landlords and that they only could dis- 

I^ssess the vendee. That is, it was claimed 

that the decision of the Revenue Court did 

not affect the position of the vendees qua 

the vendor and the mortgagee whose rights 

are derived from the vendor. Gohar Singh 

y. Fattu (1) was referred to. It was held 

in this ruling that the tenant vendor cannot 

dispute the validity of his own sale in a 

suit by his vendee for posseseicn on the 

ground that he had no right to sell the 

occupancy tenancy, the proprietors not 

being parties to the suit. This decision 

undoubtedly lays down the correct law but 

me position is different in this appeal. 

The landlords have obtained a declaration 

that the sale to the present vendees is 
void. 

It seems to me that I am bound by the 
Full Bench decision in Khuda Baksh y.Fazl 
Din (2). In that case an occupancy tenant 
made an unauthorised alienation of his 
holding and gave possession to the alienee. 
The landlords sued successfully to have 
the alienation declared void and to re¬ 
cover possession from the alienee. When 
the landlords obtained possession the ten- 
sued themforre-entry on his holding. 
The landlords pleaded that the plaintiff 
must be able to show that he was no 
longer bound by the contract either because 
the alienee had taken back his money or 
because the contract had been put an enfd 
to in some other way. It was held that 
jJea was not a good answer to the suit and 
the^ tenant was entitled to reentry as 
against the landlord. In order to come to 

this decision the Full Bench had to hold 
as follows: 

* Section 60 of the Punjab Tenancy Act 
declares a transfer notin accordance with 

cl) 30 P. R. 1881. 

(2) 17 P, R. X892(F. B.) 
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th.9 pravisions of the -Act to be a transaotioa 
voidable at the option of the landlord. 
When, therefore, the landlord exercises his 
option successfully the transaction becomes 
altogether void, and we do not think it can 
be said that there is a valid contract exist¬ 
ing anywhere. The voiding of the contract 

may.entail certain obligations or confer 

certain rights on the original parties to it, 
but the contract itself has been declared 
void, and it appears to us immaterial at 
whose instance this was done. The plea in 
bar to the suit that the plaintiff cannot sue 
because he has transferred his rights to 
another person, necessarily implies that the 
transfer was a valid one, and it is sufficient¬ 
ly met by proof that the transfer had been 
declared void.** 

This clearly means that the Full Bench 
held that in a suit where the landlords 
have obtained a declaration that a transfer 
is void under s. 60 of the Act such transfer 
must be held to be void completely even as 
between the tenant vendor and his vendee. 
This being the case the vendees in the 
present appeal are mere trespassers while 
the mortgagee has still a subsisting right. 
His suit was, therefore, properly decreed 
aud I dismiss the appeal with costs. 

a. L. Appeal dismissed. 


LAHORE HIGH COURT, 

Second Oivil Appeal No. 2640 of 1926. 

February 3, 1927. 

Present: —Mr. Justice Tek Chand. 
DUNI CHAND— Defendant—Appellant 

versus 

LEKHU— Plaintiff—Respondent. 

Ciistom {Punjab)— Succession-Got, sameness of, as 
ground for succession—Proprietary body's right of 
succession defined — Sister's flights. 

It is now well-settled that a person is not entitled 
to succeed to the land of another merely by reason of 
his belonging to the same got. [p. 920, col. 1,] 

Muhammad Rafi v. Khazan Singh (1), Jhindu v. 
Gopala (2) and Kirpa r. Chinti (3), followed. 

Shah Nawaz v. Sheikh Ahmad (i), explained. 

Budhi Singh v. Mohan Singh (5), distinguished. 

In the event of a deceased proprietor dying without 
heixa, his estate would descend to the proprietary 
body only if the village is a homogeneous one and 
complete community of interest is maintained. Where 
no general community of interest between the 
several, land-holders in the village has been preserved 
the estate of an heirless proprietor escheats to the 
Grown and does not devolve upon the proprietary 
body I 919) ooh 8} p. 920, eoi. 1.] 
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Roth under custom as well as under Hindu Law 
sister is entitled to succeed in preference to the 
proprietary body. [p. 920, col. 2.] 

Second appeal froui the decree of the 
Senior Subordinate J udge, Ambala, dated 
the 31st July, 1926, reversing that of the 
Subordinate Judge, Third Class, Ambala, 
dated the 20th May, 1926. 

ha^lo. Badri Das, R. B. and Mr. Balwant 
Rai, for the Appellant. 

Mr. B. R. Puri for Mr. S. C. Chatterjee, for 
the Respondent. 

JUDGMENT.—In order to understand 
the facts of this case it is necessary to give 
the following two pedigree-tables. 


Pedigree-tabic .Vo. i. 
SLHJU 



Mahna Nana alias 

Naiu Sukli, 

I 

liiru. 

'I 


Gur Singh, Dal Singh. Hamira, 

I 

Mutsaddi 
(whose widow 
was Musammat 
J’anjabo). 

I 

( 1 
Gurdit Singh Gurmukh Singli. 

Chliotu. 

Pedigree-table No. 2. 

HAM BAKHSH 

I 

I 


Hukmi, Sondha. 

1 

Nanku, 

Lekhu 

(plaintiff). 

The land in suit is part of a holding 
which was entered in the revenue papers 
of 1883 81 as owned by Musammat Panjabo, 
widow of Mutsaddi, 2/3rds, and Biru son of 
Nana, l/3rd {vide pedigree-table No. ]). 
Biru was shown as an absentee and 
Musammat Panjabo was entered as in 
possession of his share also. Musammat 
Panjabo mortgaged her own 2/3rds share 
in the holding to one Duni Chand Bhabra. 
Later on, on the 30th of August, i883, she 
executed an unregistered mortgage-deed of 
Biru’s l/3rd share in the holding to Hari 
Singh and Mukha Singh as co-mortgagees 
iQV Ba. 98. It was stated in the mortgage- 
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cited that Hari Singh had 2,9ths share in 
the mortgage and Mukha Singh had 7 9ths 
share. Oa the 25th of November, 1884, 
Musavimat Panjabo sold 7;'9ths of Biru’s 
1 3rd share in the holding to Mukha Singh 
who was, as stated above, one of the co¬ 
mortgagees under the mortgage-deed of the 
30th of August, 1883. This sale-deed was 
effected for Rs. 200 out of which Rs. 98 was 
left with the vendee on account of the mort¬ 
gage-money. Out of this Rs. 98 the vendee 

Mukha Singh was to appropriate 7 9ths to 

himself as his share of the mortgage-money 
and to pay the remaining 2 9ths to Hari 
Singh, the co-mortgagee. Soon after the 
inortgage Mukha Singh vendee paid Hari 
Singh his share of the mortgage-money and 
having thus redeemed the mortgage took 
possession of the whole of Birus share. 
Later on Mukha Singh purchased from 
Miisammat Panjabo her own 2^3rds share in 
the holding and redeemed Duni Chand 
Bhahra who was a mortgagee from her of 
this share. Mukha Singh fried to have 
mutation effected of the whole land as a 
proprietor but as Biru was an absentee and 
the sale as to his shaie had been effected 
by Musammat Panjabo, the Revenue Author¬ 
ities refused to enter him as proprietor of 
Biru’s share. Qua this share Biru continued 
to be shown as mortgagorand MukhaSingh 
as mortgagee and in the cultivation column 
Mukha Singh was shown as the mortgagee 
in possession. As to Miisammat Panjabo's 
own shaie 2/3rds share, Aluklia Singh's 
name was substituted as owner in the pro¬ 
prietary column. Biru absentee seems to 
have died in some other village before 1907 
and in the Revenue Records of that year 
Chhotu son of Gurdit Singh (vide pedigree- 
table No. 1) was entered in the proprietary 
column as mortgagor in place of Biru. In 
1919 Mukha Singh’s heirs transferred their 
rights in the whole holding to Duni Chand 
defendant-appellant, who entered into 
possession of the entire holding including 
the land in suit. Chhotu died in 1923 and 
Lekhu son of Nanku plaintiff (vide 
pedigree-table No. 2) alleging himself to 
be a collateral of Chhotu got the land 
mutated in his favour on 9th of June 
1925. On 17th November, ly25, Lekhu 
instituted the present suit for redemption 
of l/3rd share in the holding representing 
Biru’s share, on payment of Rs. 98 as his 

heir and stating that mutation had been 
effe-"ted in hi.s favour as such. 

The defendant Duni Ohand resisted the 
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plaintiff’s suit on the ground that the 
plaintiff was not related to Chhotu, that in 
any case Chhotu had left a sister Mu5a7j??nat 
Mangali who was a nearer heir than the 
plaintiff, and that Mukha Singh had become 
owner of Biru’s l/3rd share in the holding 
by virtue of the sale, dated 25th November, 
1884, qua 7'9ths share and by reason of 
adverse possession qua the remaining 2/9ths. 

The plaintiff was examined before the 
issues were framed and stated that he was 
related to Chhotu in the fourth or fifth 
degree and for this reason he was his heir. 
He could not, however, definitely give the 
pedigree-table connecting his line with 
Chhotu’s and stated that he belonged to the 
same got. He also denied the existence of 
the sister of Chhotu. Later on he put for¬ 
ward a pedigree-table which he had pro¬ 
pounded during the mutation proceedings, 
by which he sought to connect his line (vide 
pedigree-table No. 2) with that of Biru and 
Chhotu (vide pedigree-table No. 1; in the 
following manner :— 

DEVI DAS 

I 


( 

Des Uaj 

I 


1 

Wahna. 


Ghasi or 
Cbasi. 




Mawasi. 


( 


Ram Bakhsh 
(vide pedigree- 
table No 2). 


1 

Sehju (vide 
ciedigree-table 
No. 1). 


On these pleadings the trial Court framed 
the following issues :— 

(1) Whether the plaintiff is the collateral 
of Chhotu deceased, and, if so, of what 
degree? 

(2) If issue No. 1 be found in the positive, 
can the plaintiff not sue in presence of 
Chhotu’s sister ? 

(3) Were 3^ shares out of 4| shares sold 
to Mukha Singh and no suit lies in respect 
of that land? 

(4) On payment of how much mortgage- 
money can the plaintiff obtain a decree? 

The plaintiff produced three witnesses 
who sought to prove the pedigree-table pro¬ 
pounded by him and the defendant merely 
contended himself by going himself into 
the witness-box and producing certain 
revenue entries. 

The trial Court held that the plaintiff had 
failed to prove the pedigree-table propound-, 
ed by him and that as be was not ^ collate-. 
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ral of the deceased he had no locus stindi 
to maiatain the present suit for redemption. 
In view of this finding the first Court found 
it unnecessary to decide the second issue 
as to the existence of Chhotu's sister, and on 
the third issue it found the sale to Muhha 
Singh proved. In accordance with these 
findings it dismissed the plaintiff’s suit. 

On appeal by the plaintiff to Rai Sahib 
Shibbu Mall, Senior Sub-Judge, the plaint¬ 
iff sought to prove his alleged relationship 
with Chhotu, but the learned Senior Sub¬ 
ordinate Judge agreed with the finding 
of the first Court and held that Lekhu 
plaintiff had failed to establish “a definite 
relationship with Chhotu or Biru. He also 
remarked that “Chhotu and Biru were de¬ 
scended from a common ancestor Sehju and 
Lekhu is descended from Ram Bakhsh.” 
“But that there was no evidence to show 
that Sehju and Ram Bakhsh were own 
brothers, sons of Des Raj or that Des Raj, 
Mahna, Ubasiand Mawasi werethefoursons 
of Devi Das who had come to this village 
200 years prior to 188d and who had ac¬ 
quired l/4th share of the village land.” Hav¬ 
ing thus found that the alleged relationship 
of the plaintiff with Chhotu was unproved 
and that he was not the collateral of the 
original mortgagor the learned Senior Sub- 
Judge, however, went on to hold that the 
plaintiff had a locus standi to maintain the 
present suit because he belongs to the 
same got and is a proprietor in the patti 
in which the land in suit is situate. He 
says: “There can be no manner of doubt 
that all the proprietors of this patli are 
descendants, of Devi Das and plaintiff 
Chhotu and Biru are all descendants of 
Devi Das though the full and correct 
genealogical tree is not available. The 
Senior Sub-Judge further held that the 
mortgage sued upon was still subsisting 
and that the plaintiff had a right to re¬ 
deem on payment of Rs. 98. Ho accord¬ 
ingly decreed the plaintiff s suit for re¬ 
demption on payment of this sum together 

with costs. . 

The defendant has come up in appeal 

to this Court and on his behalf Mr. Badri 
Das has assailed the judgment of the 
lower Appellate Court on both the points 
decided against his client. He contends 
that on the findings of the Senior Sub¬ 
ordinate Judge that the plaintiff had failed 
to prove the pedigree-table propounded 
by him the suit of the plaintiff should have 
beea dismissed and the Court should not 
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have set up an entirely new case on behalf 
of the plaintiff and passed a decree on the 
ground that the plaintiff belonged to the 
some got and was a proprietor in the same 
patti. He also argues that there is absolute¬ 
ly no evidence on the record to support 
the remark of the Senior Sub Judge that 
the proprietors of the patti are descended 
from Devi Das or that the plaintiff 
Chhotu and Biru are all descendants of 
Devi Das. 

I have carefully examined the argu¬ 
ments addressed to me by the learned 
Counsel for both sides and am of opinion 
that the finding of the learned Senior 
Sub-Judge on this point cannot be main¬ 
tained. Both in the mutation proceedings 
and during the trial the plaintiff Lekhu 
claimed the land in suit as a collateral of 
Chhotu ill the fourth or fifth degree 
and he propounded a definite pedigree- 
table which showed that Sehju and Ram 
Bakhsh were real brothers, being sons of 
Des Raj. The oral evidence which he 
produced in support of this pedigree-table 
was obviously false and has not been 
accepted by either Court. The S?niorSub- 
Judge, has himself found that Lekhu has 
failed to establish a definite relationship 
with Chhotu or Biru and that a full and 
correct genealogical tree of the descend¬ 
ants of Devi Das is not available. In view 
of this definite finding of the Senior Sub- 
Judge I fail to see how he could hold 
that the plaintiff had a locus standi to 
maiatain the suit. The plaintiff never 
claimed to redeem as a proprietor in the 
patti or as a person who belonged to the 
same gotaa Chhotu or Biru. There were 
not pleadings on this point nor was any 
issue framed with regard to this matter, nor 
yet was any evidence led relating thereto. 
Moreover, if the suit had been brought 
on the basis of escheat of Chhotu’s 
land to the proprietors of the patti or the 
proprietors of the village, then all the 
pattidars or the entire proprietary body 
ought to have been impleaded as parties 
to the suit Further, it is clear that in 
the event of a deceased proprietor dying 
without heirs, his estate would descend 
to the proprietary body only if the village 
is a homogeneous one and complete com¬ 
munity of interest is maintained. It is 
firmly established that where no general 
community of interest between the several 
land-holders in the village has been pre¬ 
served the estate of an heirless proprietor 
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(schcots to the Crown and does not devolve 
upon the proprietary body, ride exception 
TO para. 2S of Rattigan's Digest and also 
Remark No. 1 appended to the paragraph. 

In this case the plaintiff made no effort 
whatever to prove that the village was 
a homogeneous one or that a complete 
community of interest was preserved. 
Under these circumstances the Senior Sub- 
Judge was not justified in appeal in allow¬ 
ing the plaintiff to redeem the land on 
this basis. 

As to the other ground, namely, that the 
plaintiff has a locus standi as he belongs 
to the same got it is now well-settled that 
one person is not entitled to succeed to 
the land of another merely by reason of 
belonging to the same got. It was held 
in Muhammad Rafi v. Khazan Singh (i), 
a case which is in several respects similar 
to the present one, that where a plaintiff 
fails to establish any definite relationship 
with the deceased, he should not be allow¬ 
ed to claim as an ultimate heir on the 
ground that he is a member of the same 
got and, therefore, presumably descended 
from a common ancestor. This ruling has 
been followed in various decisions of this 
Court and the learned Counsel for the 
respondent has not been able to cite any 
authority in which it has been disapproved 
or dissented from. The Senior Sub-Judge 
before whom this ruling was cited sought 
to distinguish it on the ground that there 
the plaintiff was challenging an aliena¬ 
tion as a reversioner and here the suit 
is one for redemption of a mortgage in 
his capacity as the successor of the 
mortgagor. I confess I am unable to ap¬ 
preciate the distinction that the learned 
Senior Sub-Judge has sought to empha¬ 
size. laJliindu v. Gopala (2) a Division 
Bench of the Punjab Chief Court held that 
there was no presumption that allJats of 
one got living in a village were descended 
from one common ancestor Similarly in 
Kirpa v. Chinti (3) Moti Sasar, J., held that 
the mere fact that the plaintiff is of the 
same caste and g-ot as the alienor does not 
necessarily lead to ihe inference that he is 
descended from the same common ancestor 
and is his heir* 

The lower Appellate Court has relied on 
two rulings neither of which seems to me 

(1) 68 P. R. 1892. 

^(2M5Ind. Gas. 266; 135 P. W. R. 1912; 235 P. L. 

'(3; 77 'llid. Cas, 618; A. T. R. 1923 Lah. S3C. 
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to support its conclusions. Shah Nawaz v. 
Sheikh Ahmad (i) is, if anything, in favour 
of the defendant. It was held there that by 
merely having an entry made in his favour 
in the Revenue Records a plaintiff cannot 
and does not acquire ownership of the 
equity of redemption. This clearly goes 
against the plaintiff. The other ruling 
Budhi Singh v. Mohan Singh (5), proceeded 
upon Its peculiar facts. There the suit 
had been brought by the members of the 
villap proprietary body as such to redeem 
the land which had been mortgaged by 
a co-proprietor in the village who had died 
leaving no direct heirs. The village in 
that case was found to be homogeneous . 
and on the evidence led in that case it 
was found that the property of an heirless 
proprietor in such a village devolved on 
the proprietary body before it escheated to 
the Crown. As has been pointed out 
above, there was no such allegation in 
the present case nor was any evidence led 
. 1 - . i®'' tne. circumstances I am of opinion 
that the plaintiff having failed to establish 
any locus standi to maintain the present 
suit for redemption was not entitled to 
any decree. It is not necessary to decide 
the other issues that arise in this case but 
I may mention in passing that even if there 
IS a custom in the village whereby the 
village proprietary body succeeds to the 
estate of an heirless proprietor it would 
be necessary to determine whether Chhotu’s 
sister was alive. Both under custom as 
as well as under Hindu Law the sister 
would come in before the proprietary body. 
The Senior Sub-Judge has given no find¬ 
ing on this point and without doing so he 

® decree in favour of plaint¬ 
iff. Ihe finding of the learned Judge on 
issue No. 3 also seems to be open to grave 
doubt but in view of my decision on the 

first point I do not think it necessary to 
go into that matter. 

The appeal is accordingly accepted 

and the plaintiff s suit dismissed with costs 
throughout. 

(4) S9 Ind. Cas. 478; I Lah. 

(5) 32 Ind, Cas. 768; 40 P. W R. igifc ' 
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RANGOON HIGH COURT. 

OiviL Miscellakbods Appeal No. 110 

OF 19:^6. 

November 29,1926. 

Present: —Mr, Justice Henry Sheldon 
Pratt, Acting Chief Justice, and 
Mr. Justice Cunliffe. 

K. K. S. A. R. A. CHETTIAR- 

Appellant 

versus 

MAUNG MYATTHA AND ANOTHER— 

Respondents. 

Pi’OvtTiciaZ Insolvency Act {V of lOSO), ss. 27, J/S Ap¬ 
plication for discharge—Power of Court to extend 
tvmt—Petitioning creditor, whether may apply for ex¬ 
tension of time. 

An insolvency Court has power to extend the time 
for making an application for discharge. 

Abraham v. Sookias {!), followed. 

There is nothing in law incompatible with the 
extension of the period within which a debtor 
should apply for his discharge at the instance of and 
on cause shown by the petitioning creditor. 

Civil miscellaneous appeal frorn the Dis¬ 
trict Court, Pyinmana, in Civil Miscel¬ 
laneous Case No. 97 of 1925. 

Messrs. Sasiri and Chari for the Appel¬ 
lant. 

Messrs. Cowasjee Sen and Banerjee, for the 
Respondents. 

JUDGMENT. —In Civil Miscellaneous 
Case No, 97 of 1925, of the District Court, 
Pyinmana,. Mg Myat Tha and Ma E Tin 
were adjudged insolvents on the applica¬ 
tion of K. K. S. A. R. Arunachalam Chet- 
tiar. The insolvents were ordered to apply 
for discharge on the 9th June, 1926, 

On the date fixed there was no appearance 
and no application for discharge had been 
filed. The petitioning creditor had put in 
an application that the time for discharge 

might be extended under s. 27 (2) of the 
Provincial Insolvency Act. 

The learned Judge considered this but 
was of opinion that under s. 43, the Court 
had no power to enlarge the period fixed 
fbr the application for discharge and that 
he was bound to annul the adjudication 
order. The order was accordingly annull¬ 
ed. Against this order the petitioning-cre- 
ditor now appeals. 

Section 27 (2) of the Act lays down that 
the Court may, if sufficient cause be shown, 
extend the period within which the debtor 
shall apply for his discharge. 

Section 43 provides that if the debtor 
does not appear on the date fixed for 
hearing his application for discharge or on 
■uch subse<iuent date as the Court may 


direct, or does not apply for hie discharge 
within the period specified by the Court, 
the order of adjudication shall be aunull- 
ed. 

The wording of the section appears clear¬ 
ly to contemplate an extension of the time 
within which the aiiplication for discharge 
may be made. In Abraham v. Sookias (1) 
a Bench of the Calcutta fligh Court held 
that under s. 27, cl. (2). the Court has 
power to extend the time even after the 
expiry of the period of the order for dis¬ 
charge. 

In the present instance the application 
for extension was filed by the creditor 
before the expiry of the period fixed for the 
discharge application and the Court con¬ 
sidered the question of extension on the 
actual date fixed for the application for dis¬ 
charge. 

We are of opinion that the Court had, 
therefore, the power to extend the time for 
good cause shown and was not, as the 
Judge thought, bound to annul the adjudi¬ 
cation order. Section 27 does not lay down 
at whose instance the period of application 
for discharge shall be extended or by whom 
cause must be shown. 

Apparently it was contemplated that the 
application for extension would be made by 
the debtor but there is nothing in the 
actual wording of the section incompatible 
with the extension of the period within 
w^hich the debtor is to apply for his dis¬ 
charge at the instance of and on cause 
shown by the petitioning creditor. 

The application by the creditor for exten¬ 
sion of the period for discharge was ap¬ 
parently filed on the 6th May. 

On the following day the Judge endorsed 
on it “put up 9-5-26,” but there is nothing 
to show that the applicant was warned 
that he would be heard in support of his 
application on the 9th May. 

The diary is silent as to this application. 
The applicant asked for an opportunity to 
be heard in support of his petition. 

We accordingly remit the proceedings to 
the District Court with the direction that 
the Judge do proceed to dispose of the ap¬ 
plication of the pelitioning-creditor for an 
extension of the time on its merits. 

If after hearing the parties and making 
any inquiries that may be necessary he is 
satisfied that sufficient cause has been 

(1) 81 lad. Cas. 581; 51 O. 337; A. I. R. 1^24 Cal. 
777. 


922 


DIL MDHAMMAD r. SaIN das. 


shown for an extension under s. 27 (2) it 
will be open to him to review his order 
annulling the adjudication and to grant 
an extension. Costs of this appeal to be 
costs in the cause. 

A, N. A. Proceedings remitted. 
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LAHORE HIGH COURT. 

Civil Revision' Petition No. 7G0 oe 1926. 

February 7, 1927. 

Present:—Mr. Justice Tek Chand. 

DIL MUHAMMAD and another— 
Defendants—Petitionbrs 

versus 

SAIN DAS AND OTHERS—PLAINTIFFS 

— HESP INDENTS 

Contract Act {IX of IS72), ss. IS!,, ISO—Omission to 
sue principal within timitatioJi — Surcti,, ivhether dis¬ 
charged—Pursuing remeibj against one of several 
debtors, effect of-- Provincial tSmall Cause Courts Act 
(IX of ISS7), $. 2o—Limitation, wrong decision on 
point of — lievision, interference in—Accepting docu¬ 
ment, without formal proof, effect of. 

A creditor*s omission to sue the principal within 
limitation is not an act or omission of the kind con¬ 
templated hy s. 1.14 or 130, Contract Act, whereby the 
surety is discharged. |p. 023, col. 2.] 

Sankana Kalana v. irnpakshapa Ganeshappa (8), 
Krishto Kishwi Chowdhrain v. Radka Romuji Munshi 
(0), Subramania Aii/ar v. Gopala Aiyar {10) ati'j. Car¬ 
ter y. White {11\ h>llowed. 

Ranjit Singh y. Naubat {12), dissented from. 

It is always open to a creditor to pursue his re¬ 
medy against one of the debtors and forbearance to 
sue the others does not bring the case within ss. 134 
and 130, Contract Act. [ibid.] 

A wTong decision on a question of limitation is 
not a valid ground for interference in revision under 
s. 25, Provincial Small Cause Courts Act, when sub¬ 
stantial justice has been done. [p. 923, col. 1.] 

Ghasita V. Sultan (6) and Sarah Dial-Ishar Doss v. 
Devi Dilta Mal-Gordhan Das (7), followed. 

Where pa;ty to a suit has accepted a certificate 
of an expert without formal proof thereof, he 
cannot bo allow'ed later on to contend that it is 
inadmissible in evidencs for want of proof, [p 922 
col. 2; p. 923, col. 1.] 

Petition for revision of a decree of the 
Judge, Small Cause Court, Lahore, dated 
the 30bh August 1^^26. 

Mr. Dev Raj Sawhney^ for the Petitioners. 

Mr. Gopal Chand^ for the Respondents. 

JUDGMENT*—On the 13th August, 
1917, Dil Muhammad and Imam Din as 
principal debtors and Dulla as surety exe¬ 
cuted a bond in favour of plaintiff No. 1 
and the predecessors-in-interest of plaintiffs 
Nos. 2 and 3, for Rs. 200 bearing interest 
at 2 per cent, per mensem. On the 15th 
June, 1925, the plaintiffs brought a suit in 


the Court of Small Causes at Lahore fof 
recovery of Re. 500 on foot of this bond 
against Dil Muhammad and Imam Din the 
principal debtors and Dulla the surety. It 
was discovered soon after that Imam Din 
had been dead for a long time. The plaint- 
itts accordingly made a statement giving 
Up their claim against Imam Din and his 
name was removed from the record. In the 
plaint It was alleged that the suit was 
within hrnitation by virtue of certain pay¬ 
ments of interest which were noted on the 
back of the bond and which bore the 
thumb impressions of one or other of the 
defendants. A decree has been passed 
against both Dil Muhammad and Dulla for 
Rs. 500 with costs and they have come up 
to this Court on revision. 

The first point taken by Mr. Dev Raj 

bavvhney for the petitioners was that the 

suit had been instituted on the 24th June, 
1025, and that even if the alleged payment 
of interest be held to be proved the suit 
would still be barred by time under the 

/ Loans Limitation) Act, 

of 19:3 as amended by the Act of 1925 
according to which the last date for 
himg such suits was the 5th June, 1325. 
Mr. Dev Raj Sawhney seems to have been 
misled by a mistake in the copy of the 
judgment of the lower Court where the 
date of presentation of the plaint is given 
as-4th June, 1925 I have referred to the 

original plaint and find that it was pre¬ 
sented on the 15th June, 1925. This con¬ 
tention is, therefore, incorrect and is over¬ 
ruled. 

On the main point arising in the case 
Mr. bawhney has contended that the find¬ 
ing of the learned Judge is based upon 
report of the Finger Print Bureau at 

r^-i thumb impressions of 

Oil Muhammad were examined bv an ex- 

pert but that this expert has not come 
into the witness-box and his report remains 
unproved and is inadmissible in evidence. 

J^ rom the record, however, it appears that 
the document wassent to Phillaur at the 
instance of the defendant Dil Muhammad 
nimself and that the report was received 
on the 14th July, 192(>. The case was put 
up for hearing on five occasions after this 
date but no request was made by the 
defendant Dil Muhammad to summon the 
expert. Under these circumstances, it must 
be held that the defendant accepted the 
certificate without formal proof and he 
cannot now be allowed to argue that this 
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Evidence should be excluded for want of 
proof. In any case, even if the certificate and 
the conclusions that have been drawn there¬ 
from by the learned Judge are excluded 
from consideration there is ample evidence 
on the record to prove that the payment of 
Rs. 25 was made by Dil Muhammad on 
account of interest on the 27th July 191^. 
There is the evidence on oath of the plaint¬ 
iff himself and also that of P. W. No. 1 
Nank Chand which has been accepted by 
the learned Judge as reliable. I must, 
therefore, hold that the requirements of 
8. 20 of the Indian Limitation Act have 
been fulfilled and the suit is within limita¬ 
tion so far as Dil Muhammad is concerned. 

As regards Dulla surety Mr. Sawhney has, 
in the first place, contended that there be¬ 
ing no acknowledgment of payment of 
interest by him, the suit is barred by limi¬ 
tation so far as he is concerned and the 
plaintiffs cannot under s. 21 of the Limita¬ 
tion Act rely on the payment of interest on 
27th July, 1919, by Dil Muhammad one of 
the principal debtors, in order to bring 
the suit within time against Dulla. In 
support of this contention Mr. Sawhney has 
cited Gopal Daji Sathe v. Gopal (1), Abde 
Aii V. Askaran (2), Lodd GovindassKrishna- 
dass V. Rukmani Bhai (3) and a number of 
other rulings. The view taken in these 
rulings, however, is opposed to that of 
Martineau, J., in llarbans Lai v. Nathu (4), 
which was cited without disapproval by 
Campbell and Zafar Ali, JJ., in Nihal Chand 
V. Khuda Bakhsh (5). I am not sure of the 
correctness of the ruling of Martineau, J., 
and if the decision of the case had turned 
upon this point only I would have been 
inclined to refer the matter to a larger 
Bench for an authoritative decision but 
here assuming that the lower Court has 
come to a wrong decision on the ques¬ 
tion of limitation so far as Dulla 
surety is concerned, I am not inclin¬ 
ed to interfere on the revision side. It 
has been held over and over again by the 
Chief Court and this Court that a wrong 
decision on a question of limitation is not 
valid ground for interference on revision 
under s. 25 of the Small Cause Courts 
Act when substantia] justice has been done, 

(1) 28 B. 218: 5 Bom. L. R. 1020. 

(2) 81 Ind Cas. 199; 20 N. L. R. 140; A. I. R. 1921 
Nag. 411. 

(3) 21 Ind. Cas. 302; 38 M. 438; 14 M. L. T. 310; 1 
L. W. 529. 

,'4) 53 Ind. Oas. 586; 105 P. R. 1919., . ... 

(5) 76 Ind. CftS. 150; A. I. R. 1924 Lah. 534. 


vide, Ghasita v. Sultan (6) and Sarah Dial- 
Ishar Das V. Devi Ditta Mal-Gordhan Das 
(7). I, therefore, decline to interfere with the 
judgment of the lower Court against Dulla 
on this point. 

Mr. Sawhney has however, raised a fur¬ 
ther contention that in this case the surety 
is discharged, firstly, by reason of the failure 
of the plaintiff to sue Imam Din within the 
period of limitation and, secondly, by 
reason of the plaintiff having given up 
Imam Din or his legal representatives 
after the institution of the suit. Now with 
regard to this contention it has to be borne 
in mind that neither of these points was 
taken by the defendant in the Court below. 
Moreover, a creditors omission to sue the 
principal within limitation is not an act or 
omission of the kind contemplated by s. 134 
or 139 of the Indian Contract Act whereby 
the surety is discharged. The High Courts 
of Bombay. Calcutta and Madras have con¬ 
sistently taken this view. Vide, Sankana 
Kalana v. Virupakshapa Ganeshapa (8), 
Krishto Kishori Chnicdhrain v. Radha 
Roman Munshi (9) and Subramania Aiyar 
y.Gopala Aiyar {{{j), and it is in consonance 
with the dicta of the Court of Appeal in 
Hugland Per Lindley, L J., in Carter v. 
White (11). The contrary view taken by the 
Allahabad High Court Ron jit Singh v. 
Naubat (12), and the rulings cited therein 
does not appeal to me as correct. 

The other point that the claim against 
Imam Din was given up by the plaintiff 
during the pendency of the suit has no force 
whatever. It is always open to a creditor 
to pursue his remedy against one of the 
debtors and forbearance to sue the others 
does not bring the case within ss. 134 and 
139 of the Contract Act. 

For the foregoing reasons I see no reason 
to interfere with the decision of the Court 
below and reject this petition but in view 
of all the circumstances I leave the parties 
to bear their own costs in this Court. 

K. L. Petition rejected. 

(6X11 Ind. Cae. 415; 93 P. R. 1911; 151 P. W. R. 1911- 
228 P. L. K. 1911. 

{7j 4C Ind. Cas. 541; 59 P. L. R. 1918; 139 P. W. R 
1918. 

(8) 7B. 146, 7 Ind. Jur. 317; 4 Ind. Dec. (s. g.) 
99 

(9) 12 C. 330; C Ind. Dec. {s. s.) 225. 

(10) 7 Ind. Cas. 898; 33 M. 308; 20 -M. L J. C33- 8 

M L. T 321 ’ 

(11) (1884) 25 Ch. D. 666 at p. 672; 54 L. J. Ch. 138- 
50 L.T.670; 32 W. R. 692. 

(12) 24 A. 501; A. W. X. (1£02) 166. 
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Anioag Ilandal Jats of the Amritsar District there 
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governing the tribe of Eandal JaU, tq 

which the parties belong, whereby agj;iAte$ 

have the right to succeed to property, 

whether ancestral or acquired, to the exr 

elusion of the daughters of the deceased 
owner. 


is a special custom by which the collaterals of a de¬ 
ceased succeed to his self-acquired property to the 
exclusion of his daughters. (,i>. 9:J2, col. 1.] 

An entry in a riwaj-i-am recording a special custom 
as opposed to a general custom is prima facie proot 
of that custom even if it be unsupported by concrete 
instances and the onus is on the other side to rebut 
it. [p. 027, col. 1.] 

(Case-law discussed.] 

The principle upon which an entry in a riwaj-i- 
am is admitted as a piece of evidence conclusive of 
the facts stated unless rebutted, is that it is an ofii- 
cinl record kept by a person upon whom there is a 
public duly to make entries in it only after satisfy¬ 
ing himself of the truth of those entries, and accord¬ 
ingly the document itself is evidence of the truth of 
its contents unless and until its falsity can be demons¬ 
trated by any of the various methods by which any 
public book, register or document may be attacked, 
[p. 92G, col. 

The Riwaj-i-am of Amritsar District as compiled 
in 18B5 and revised in 1911 is an accurate and 
reliable record of custom, [p. 928, col. 1] 

[Case-law referred.j 

First appeal from a decree of the Senior 
Subordinate Judge, Lyallpur, dated the 
2tith January, 1922. 

Mr. Dev Raj Sarvhney^ for the Appellants. 
Mr. Hargopal, for Mr, Kharak Singh, for 
the Respondents. 

JUDGMENT. 

Fforde, J. —The appeal arises out 
of a suit brought by collaterals of Qurpal 
Singh for a declaration that an alienation 
of certain self-acquired property of the 
latter made by his widow Musammat Santi 
after his death in favour of her daughter 
Mnsarfimat Mango does not affect their 
reversionary interests in that property. 

It is admitted that under the general 
custom governing agricultural tribes in 
the Punjab a daughter is entitled to suc¬ 
ceed to the acquired property of her father 
to the exclusion of his agnatic relations, 
but the plaintiffs contend that there is a 
ipecial custom in the Amritsar District 


The only question for determination of 
this appeal is whether or not such,a special 
custom has been established. If it has 
been proved to have been established , the 
pl-iintiffs must succeed ; if. not, their suit 
fails. The learned trial Judge has held 
that the plaintiffs have not succeeded in 
establishing the custom upon which-they 
rely and has dismissed their suit with 
Seventeen witnesses for the plaint¬ 
iffs have given general evidence to the 
effect that amongst Hayidal Jats daughters, 
never succeeded to self-acquired propertyi 
as against collaterals, but only four ofi 
these witnesses have given instances, in 
support of their views. These instances 
have been discussed and criticised by the 
learned Senior Subordinate Judge who has 
refused to attach any value to theca on the 
ground that they have not been supported, 
by any documentary evidence. The re¬ 
maining, witnesses who have given their 
views as to the custom prevailing ainpngst 
this tribe but have not supported their 
opinions by propf of any actual cases, have 
been disregarded by the learned trial 
Judge without, discussion. The only evi¬ 
dence given for the other side is that of 
Musammat Santi, one of the defendants who 
was put into the witness-box by the plaint¬ 
iffs. She has referred to two somewhat 
vague instances of succession by daughters, 
one of which she says took place hundred 
years ago and the other she does not,even 
approximately date^ Both these instancea 
she admits are based on, hearsay and she 
has not attempted to produce any of the 
persons who are alleged to have supplied, 
her with the information. At the conclusion 
of her examination-inrchief she stated that 
she knew of no instances of, daughters aucr 
ceeding in Amritsar.' 

If there had been no further evidence 
produced by either side I think it is clear 
that the plaintiffs must fail, but there is 
one important piece of documentary evi¬ 
dence upon which the plaintiffs' case is 
mainly based, and that is the Riwaj-i-am of 
the Amritsar District of 186^ and the revis¬ 
ed edition of that record drawn up by Mr. 
in 1914* In M7i Craik's volum.e-undei' 
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the answer to question 60 appear the 
following remarks 

“According to the Riwaj-i-avi of 1865 
sons exclude daughters. But nothing is 
said as to agnates. Nearly all tribes state 
that daughters are excluded by male lineal 
descendants through males and by the 
widow or widows of the deceased. Similar¬ 
ly nearly all of them say that agnates, how¬ 
ever remote, exclude daughters,” and 
then four exceptions are given to this 
rule, the exceptions referring to : 

(1) Pathans of Tarn Taran and Muham¬ 
madan Kambohs of Amritsar Tahsil, 

(2) Mughals of Amritsar Tahsil, 

(3) Pathans of Kakkar and Talla in 
Ajnala Tahsil, and 

(4) Khatris and Brahmins of Ajnala 
Tahsil. 

Under question 61, which asks whether 
there is any distinction as to the rights of 
daughters to inherit (1) the immoveable or 
ancestral property, and (2) the moveable or 
acquired property of their father, the 
answer is that all tribes state that no 
distinction is made and the answers to 
question 60 are applicable. The author 
then adds “ But in reality daughters have 
aright to exclude agnates with respect to 
non-ancestral property, though the right 
is seldom asserted for the reasons given 
under answer 60.” This qualification by 
the author of the 1914 Edition is not, how¬ 
ever, supported by anything contained in 
the Original Vernacular Record. The 
author of the English Edition of 1914 has 
remarked in his preface that “ The pre¬ 
sent English volume is a condensed abstract 
of the present riwaj-i-am ... . For 
relevant mutation cases and judicial deci¬ 
sions the Vernacular copy must be consult¬ 
ed.” On consulting this Vernacular copy 
we find that question 61 is as stated by 
Mr. Craik in his English version, but the 
answer is as follows 

“Answer by all the tribes:— In either 
case daughters -get no share. There is no 
distinction as regards moveable or immove¬ 
able property. The answer conforms to 
that of question 60.” 

There are no instances either under ques¬ 
tion 60 or question 61 of collaterals 
succeeding to the exclusion of daughters 
or daughters succeeding' to the exclusion 
of 'coilaterads, but 15 instances are given 
of proprietors leaving only daughters and 
lihe daughters holding the land until mar- 
fisge, and in regard to a number of tribes 
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of this district daughters are not entiilrd to 
hold the land even to this extent. 

It seems to me that cn a careful c<'n- 
sideration of the of 18(5, read 

in the light of the original I’evis-^d edition 
of 1914, a special cuslom prohibiting 
daughters succeeding to the iriheiilaiice 
of their father whether that inheritance 
consisted of inovealde or ia'.moveable yjro- 
perty or property acquired or ancestral, 
has been definitely and emphatically re¬ 
corded. 

Mr. Hargopal for the defendants-ie- 
spondents, however, contends that a rin.'aj i- 
nm unsupported by instances is not a 
sufficiently strong piece of evidence in 
support of custom to shift the onus of re¬ 
buttal to the other side. He says that this 
is more especially so when the special 
custom recorded is opposed to the general 
custom of agricultural tribes in this Pro¬ 
vince. In support of this proposition he 
has cited a number of decisions of this 
Court which I shall presently discuss. 
These authorities undoubtedly support his 
view, but it appears to me that the matter 
is concluded by the decision of their Lord¬ 
ships of the Privy Council \n Ec.cj V. Allah 
Uiffa (1) in which this very point was the 
subject of an express decision. The Chief 
Court of the Punjab from whose judgment 
the appeal to the Privy Council had been 
brought, had held that an entry in a riwaj- 
i-a?n recording a special custom but with¬ 
out giving instances in support of it was 
insufficient as evidence to cast the onus of 
rebuttal upon the side contesting such 
custom. Reid, J., who delivered the judg¬ 
ment of the Court, referring to certain de¬ 
cisions of the Chief Court, observed “four 
Judges of this Court held that an entry in the 
rzu’a;-i-am unsupported by instances, does 
not justify modification of the ordinary 
custom” and again, “answers must be sup¬ 
ported by instances to be of any value!” 
in dealing with this matter their Lordships 
expressed the opinion that the Chief Court 
was “in error in supposing that the de¬ 
fendant did not discharge the onus that lay 
on him of establishing the custom he alleg¬ 
ed" and their Lordships concluded by 
saying that in their opinion “ the state¬ 
ments contained in the ritvaj-i am form a 
strong piece of evidence in support of the 

(1) 38Ind. Ca 0 . 354; 45 P. R. 1917; 12 P. W. R. 
1917: 21M. L. T. 310; 32 M. L. J. 615; 19 Rom. L. 
R. 388; 15 A. L. J. 525; 21 0. W, N. 842; 44 C. 749j 
26 0. L.J.175i44 I. A. 89 (P. 0.) * • 
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custom, which it lay upon the plaintilTs to 
rebut.” 'Sir. Hargopars argument that 
that case is distinguishable I'roin the pre¬ 
sent one inasmuch as the special custom 
recorded by the riwaj-i-am in that case 
was not opposed to general custom whereas 
in the pre.sent case it is, does not seem to 
me to be of any substance. In point of 
fact their Lordships of the Privy Council, 
in the case referred to, assumed that there 
was a general custom among the agricul¬ 
tural tribes of the Punjab which was oppos¬ 
ed to the special custom recorded in the 
riwxj-i-am but it was in accordance with 
an express exception to the general rule. I 
do not, however, see that it makes any 
ditference to the principle laid down by 
their Lordships as to the value to be 
attached to an entry contained in a public 
record of this nature, that the recorded 
entry is opposed to general custom. The 
very term “special custom" implies a 
departure from the ordinary custom of the 
Province. Mr. Hargopal’sreasoning, there¬ 
fore, comes back to this: that wherever you 
have an entry in a riwij-i am recording 
a special custom that entry must always be 
valueless as a piece of evidence, and it 
is only where it records a general custom 
of agricultural tribes that it can be of any 
value unless it happens to be supported by 
instances. 

The first case which Mr. Hargopal relies 
upon in support of his proposition is 
iVazira v. Marijan (2) the head-note to 
which declares that “statement in a riwaj- 
i-am when opposed to general custom can 
carry very little weight unless supported 
by instances and that consequently the 
entries in the Riwaj-i am of the Gujran- 
wala District in favour of the special 
custom relied on by the plaintiff collaterals 
unsupported by instances were insufficient 
to establish that custom, such riwaj-i-am 
having, moreover, been imperfectly com¬ 
piled.” The key-note to that decision, 
however, is contained in the last sentence 
of the paragraph referred to which is based 
upon the penultimate paragraph of the 
judgment of Leslie-Jones, J., where, after 
discussing the judgment of their Lordships 
of the Privy Council in Beg v, Allah Ditta 

(1) the learned Judge concludes by saying 
“But the matter is different when without 
citing any instances, a riwaj-i am which 
has been imperfectly compiled describes a 

(2) 42 lad. Caa. 358; 84 P. P. 1917; 151 P. W. R. 
J,917; 3 P. h, R. 1918, 


special custom opposed to the general 
custom of the Province and the great mass 
of authorities.” The learned Judge dis¬ 
cussed at length the reasons why the en¬ 
tries in the riwaj i am in that particular 
case should not be accepted. He came to 
conclusion on the face of the document it¬ 
self that it was not a reliable record and that 
fact read with the rest of the evidence in 
the case led him to hold that the riwaj-i-am 
as a peice of documentary evidence was in 
itself of insufficient evidential value to 
establish the custom in question. The 
principle upon which an entry in a riwaj- 
i-am is admitted as a peice of evidence 
conclusive of the facts stated unless re¬ 
butted, is that it is an official record kept 
by a person upon whom there is a public 
duty to make entries in it only after 
satisfying himself of the truth of those 
entries, and accordingly the document 
itself is evidence of the truth of its con¬ 
tents unless and until its falsity can be 
demonstrated by any of the various methods 
by which any public book, register, or 
document may be attacked. The principle 
upon which their Lordships of the Privy 
Council relied upon the entry in the riwaj- 
i am in the case already referred to, is 
based upon well established rules of the 
law of evidence in England which have 
been given statutory expressions in s. 30 
of the Indian Evidence Act. 

The second series of cases in which this 
Court has departed from the principle laid 
down by the Privy Council in Beg y. Allah 
Ditta (1) is Khuda Baksh v. Fatteh Khatun 

(3) where relying upon the observations of 
Leslie-Jones, J., in TVa^ira v. Maryan (2^it 
was held that the riwaj-i-am of the Multan 
District “being a peculiar one and quite 
opposed to Customay Law,” was not suffi¬ 
cient to shift the onus of rebuttal on to the 
other side. In Manohar v. Nanhi (4) the 
Court went a little further, in holding that 
“the mere entry in the riwaj i-am, un^ 
supported by instances, that daughters can 
under no circumstances inherit their father's 
property, is of very little weight, and it is 
quite insufficient to shift the onus on to 
the daughters.” In Budha v. Fatima Bibi (5) 
a Division Bench of this Court laid down 

(3) 46 Ind. Cas. 679; 13 P. R. 1919; 140 P. W. R, 
1918. 

(4) 66 Ind. Cas. 399; 2 Lah. 366; A. I. R. 1922 Lah, 

320. 

(5) 76 Ind. Caa. 921; 4 Lah. 99; A. L R. 1923 Lab, 

401, 
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the definite proposition that: “It is now a 

well-established rule.that a statement in 

&rhvaj i-am opposed to general custom 
and unsupported by instances possesses 
very little evidential value." And finally in 
Gurdit Singh v. Malan (G) the Court held that 
s.riwaj-i'am opposed to the general custom 
and unsupported by instances was not 
sufficient to shift the onus to the party 
attacking the custom recorded in that 
document which is a return to the pro¬ 
position of Reid, J , quoted above, of which 
their Lordships of the Pi ivy Council dis¬ 
approved. 

It seems to me that in these five decisions 
of this Court the Judges have by progres¬ 
sive stages returned to a proposition of law 
which has been expressly dissented from 
by the Privy Council, It may be observed 
that in the last four out of these five cases, 
Scott-Smitb, J , was a member of the Divi¬ 
sion Bench which decided this point, and 
in three out of the four cases it was he 
who wrote the considered judgment of the 
Court. I find myself unable to accept the 
view on this matter expressed by the learned 
Judges in the above-mentioned cases for 
the simple reason that a contrary view has 
been laid down in the clearest possible 
terms by any authority from which the-e 
Courts are not permitted to dissent. I must, 
therefore, hold that an entry in a riwaj-i- 
am recording a special custom is prima- 
facie proof of that custom and the onus 
is shifted to the other side to rebut it. 

Mr. Hargopal finally contends that the 
Tiwaj'i-am relied upon by the plaintiffs in 
the present case is not an accurate or reliable 
record of the custom in question. He sa^s 
that this document has been condemned 
as unsatisfactory by a recent decision of 
this Court in Gurdit Singh v. Ishar Knar 
(7) where the following observations ap¬ 
pear:— , 

Narang contended that an entry in 
the Tiwaj'i^am was prima facie, evidence of 
a custom and referred to Beg v. Allah Ditta 
(1). The value of the Riwaj-i-am of loG5 as 
a piece of evidence, however, is considerably 
minimised by the fact that in Dial Singh 
V. Dewa Singh (8) in referring to this 
very riwoj-i am it wa* said that it did not 


(6) 84 Ind. Gas. 171; 5 hah. 364; A. I. R. 1925 Lah. 

35; 1 Lah. Gas. 279. , . t r» mno t u 

(7) 68 Ind. Cae. 551; 3 Lah. 257; A. I. R. 1922 Lah. 

392. 

(8) 5 P. R. 1885. 


lay down wliat the custom was but that the 
compilers thought it ouglit to bo. Again, 
we fiiultlKit in the rtettleineiit, of IJll when 
anew riiraj eoinpileth it is stated 

thatagift to a vlaughter can bo made of 
ancestral or seif-actinired property to a cer¬ 
tain extent vide answer to questior. 117.” 
It appears that the view of the learned 
Judgesasto the unsatisfactory nature of 
the document in (luestion was based upon 
a case reported as Dial Si/igh v. Dewa 
Singh (8) The aUention of liie learned 
Judges does not appear t<^ h<ave been direct¬ 
ed to a series of suhsecpient authorities in 
which this riwaj i-ani wa-? cited with 
approval and relied upon. These cases are 
Jiwan V. JIalcam (9), Khan v. llira 

(10), Sard'ir Wasawa Singh v. Sardar Arur 
Singh {l\), Sohana v. Sand ir Si?iglL (12), 
Buta Singh v. Rani Singh (1.3). 

Finally in two recent cases in both of 
which the judgment of the Court was deliver¬ 
ed b}’' Scott Smith, J., thir I'iu'aj-iam has 
been carefully considered and accepted as 
evidence of the very custom relied upon 
by the plaintiffs in the present case. One 
of these cases Nai'aini v. Jowaku' Singh 
(14) deals with Kambohs of the Amritsar 
District aad the head-note to it is as 
follows:— 

■‘Among Kambohs of the Amritsar Dis¬ 
trict a daughter is not entitled to succeed 
to the non-ancestral property of her father 
in preference to his collaterals in the 4th 
degree.” 

“The riivaj-i-am is a public record 
prepared by a public officer in the discharge 
of his duties and is admissible in evidence 
to prove the facts therein entered. A state¬ 
ment in a rixvaj-i-am with regard to a 
custom is a strong piece of evidence in sup¬ 
port of the custom.” In reference to the 
1914Edition of this Riwaj i-am thefollowing 
remarks appear iu the judgment: “We are 
not prepared to hold that the entries relied 
upon by the respondent in Mr. Craika 
riwaj-i am of the Amritsar District can 
carry very little weight. There is no sug¬ 
gestion that that riwaj i am was carelessly 
or imperfectly compiled and Mr. Craika 

(a) 1-10 P. R. 1894. 

(10) 98 P. R. 189.5. 

(11) 33 P. K. 1900; P. L. R. 1900: p. 368. 

(12) 85 P. R. 1907; 132 P. L. R. 1908; 114 P. W. R. 
1907. 

(13) 86 P. R. 1907; 131 P. L. R. 1908; 113 P. W. R. 
1907. 

(14) 89 Ind. Gas. 724; 1 Lah. Gas. 253; A. I. R. 1026 

L^. 142. '' 
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OWD note shows that the exclusion of a 
daughter is very strict in the Amritsar 
District." The other case, viz., Nadhari 
Singh v. Rajo (15), a decision of the same 
Division Bench, deals with the very tribe 
we are concerned with here. The head- 
note reads:—‘‘By the custom prevailing 
among Sandhu Jats of the Amritsar Dis¬ 
trict, daughters are ousted by collaterals of 
the last male owner in the matter of succes¬ 
sion to self-acquired property." In the 
course of the judgment after referring to the 
case of iVaraini V. Jowahir Singh (14) the 
judgment proceeds:—'Tn thatcase,nodoubt, 
there was some slight evidence in addi¬ 
tion in favour of the view that collaterals 
were preferred to a daughter even in the 
case of non-ancestral property. In the 
present case there is no instance pro¬ 
duced by either party. We have found 
that in the case of the parties in the other 
case, who were Kambohs, the entry in the 
riwaj i-am should be relied upon and we 
see no reason to come to a different deci¬ 
sion in the case of Sandhu Jats^ The 
finding in this case in favour of the special 
custom was based almost entirely upon 
the entry in the riwaj^i am and the other 
side having failed to discharge the onus of 
rebutting that entry it was held to be 
conclusive. 

In the case now before us no attempt 
has been made to show, otherwise than by 
a reference to the reported decisions 1 have 
mentioned, that either the riwaj-i-am of 
186a or the new edition of lyl4 is in any 
way imperfectly compiled or inaccurate. 

I am, therefore, of opinion that on the 
strength of the unrebutted evidence fur¬ 
nished by these public records the 
special custom relied upon by the plaintiffs 
has been established. 1 would accordingly 
accept the appeal, set aside the decree of 
the learned trial Judge and enter judgment 
for the plaintiffs with costs. 

Campbell, J.— The parties to this 
suit are Handal Jats of the Amritsar 
District settled in the Lyallpur Dis¬ 
trict. The plaintiffs sued for a declara¬ 
tion that a gift by the widow of their 
collateral Gurpal Singh to Gurpal 
Singh's daughter should not affect their 
reversionary rights. The property gifted 
was a square, self-acquired by Gurpal 
Singh. The daughter pleaded that she 
was the next heir, and whether she was 

* (15) 85 Ind. Caa. 783; 1 Lah. Oaa. 15; A. I. R. 1925 
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so or not became the main point in issue. 
The trial Court dismissed the suit, holding 
that the general rule of custom was against 
the plaintiffs and that they had failed to 
prove a special custom by which collaterals 
were preferred to daughters in succession to 
non-ancestral property. The plaintiffs have 
appealed. 

The plaintiffs produced 17 witnesses all 
Handal Jats of the Amritsar District, who 
declared that daughters had no right of 
succession to non-ancestral property, but 
none of the instances quoted by them sub¬ 
stantiated by documentary evidence, al¬ 
though the trialJudge directed that this 
should be done and gaVe an opportunity 
for the production of the necessary docu¬ 
ments. The witnesses were nearly all 
elderly men, and seven of them were 
Lamhardars. The plaintiffs also put the 
defendant donor into the box. She said 
that she knew of no instance of succession 
by daughters in the Amritsar District, and 
she mentioned two of which she had heard, 
one occurring ICO years ago. 

The plaintiffs also produced extracts from 
the Riwaj-i am of 1865 and 1914 and referr¬ 
ed to page 28 of Craik’s Customary Law 
of the Amritsar District, where the rule 
of 1914 Riwaj-i-am applicable to the matter 
in issue is described, not altogether -ac¬ 
curately as will appear presently. The de¬ 
fendants produced no rebuttal evidence of 
any kind. 

The learned Subordinate Judge held that 
the oral evidence and thoriwaj-i-am entries 
to be of no avail to the plaintiffs in the 
absence of authenticated instances, relying 
upon what he conceived to be the rule 
laid down in Wazira v. Maryan (2) that 
statements in a Hwaj-vam^ when not 
based on general custom can carry little 
weight unless supported by instances. He 
decided that the general rule stated in 
para. 23 of Rattigan's Digest of Customary 
Law must be followed that daughters have 
a right to succeed in preference to col¬ 
laterals to their fathers' self-acquired pro¬ 
perty. 

The plaintiffs in appeal rely partly upon 
the finding by their Lordships of the 
Privy Council in Ahmad Khan v. Channi 
Bibi (16) that evidence by a large body of 
witnesses in a position to know the rule 
of custom is entitled to weight even though 

(16) 91 Ind. Cas. 455; 6 Lah. 502; A. 1. R. 3925 K 
C. 267; L. R. 6 A. (P. 0.) 190; 3 O. W. N. 93; 52 I A< 

379; 30 0. W. N. 506; 50 M. L. J. 637 0.), 
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no specific iastances are quoted but mainly 
upon their Lordships' previous and well- 
known decision in Beg v. Allah Ditta (1) 
regarding the value to be attached to 
entries in the riwaj-i am unsupported by 
instances. The plaintilYs’ learned Counsel 
claims that on these authorities in the 
total absence of any rebuttal of the defend¬ 
ants the suit should have been decreed. 

The defendants reply that a series of 
decisions by this Court and by the Chief 
Court subsequent to Beg v. Allah Ditta 
(1) plainl}’’ lay down the rule stated by the 
trial Judge that riwaj-i-am entries without 
instances are of small evidentiary value. 
The cases cited in addition to Wazira v. 
Maryan (2) are Khuda Baksh v. Fatteh 
Khatun (3), Manohar^^. Nanhi (4), Budha v. 
Fatima Bibi (5) and Gurdit Bingh v. Malan 
(6). 1 propose to examine these cases first 
setting forth what their Lordships of the 
Judicial Committee held in Beg v. Allah 

Ditta (1). 


la Beg V. Allah Ditta (1) there was a 
contest for the inheritance to one Shahamad 
between (a) certain collaterals of Shahamad 
and (b) a son of his daughter by a husband 
who was proved to have the status of khana' 
damad OT resident son-in law, Xh^riwaj-i- 
am supported this son’s claim, but it 
was put aside by the Chief Court on the 
ground that the particular entry relevant 
was not supported by instances. Their 
Lordships of the Privy Council in revers¬ 
ing the Chief Court’s decision laid it down 
that the riwaj-i am was a public document 
admissible in evidence to prove the facts 
entered in it subject to rebuttal and the 
statements recorded in it formed a strong 
piece of evidence which it lay upon the 
plaintiffs (the collaterals) to rebut. 


Wazira v. Maryan (2) was a judgment by 
a Division Bench of the Chief Court dis¬ 
posing of a claim by collaterals m^pe 
4th de^gree {Virk Jais of Gujranwala Dis¬ 
trict) to succeed to non-ancestral land 
In preference to the daughter of the de¬ 
ceased proprietor. The plaintiff^elied upon 
. entries in the riwaj-i-am. The learned 
Judges examined the riwajiamlot the 
Qujranwala District with great care citing 
several portions of it and came to the 
conclusion that the same value does not 
■ attach to every riwaj-i am even though 
ell such documents are public records pre- 

E ared by a public officer in discharge of 
is d.uies and under Government rules. 

S9 
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They then referred to Beg v. Allah iJiita (I) 
in the following words : — 

“That judgment must be read as a 
whole. The Privy Council were dealing 
with a case in which ihe riicaj i-am, even 
though it cited no instances was never¬ 
theless in full accord with a well known 
custom, which is nevertheless well establish 
ed because it forms an exception to the 
general rule that male collaterals exclude 
daughters. In such a case it was doubt¬ 
less for those who controverted the riwaj-i- 
am and the weight of authority to rebut 
the case arra.yed against them. But the 
matter is different when without citing 
any instances, av'iu'oj-i-am which has been 
imperfectly compiled describes a special 
custom opposed to the general custom of 
the Province and the great mass of author¬ 
ities.” 

On this finding they refused to bold that 
the plaintiffs merely by producing the 
riwaj i-am on which they relied had suc¬ 
ceeded in proving a custom by which 
they w'ere preferential heirs to the dau¬ 
ghter. 

Khuda Baksh v. Fatteh Khatun (3) is 
also a decision by a Division Bench of 
the Chief Court. The plaintiffs Muham¬ 
madan Jats of the Multan District sought 
to succeed as collaterals in preference to 
a sister of the last male holder and relied 
upon an entry in the riwaj-i-am unsup¬ 
ported by iastances. The judgment deli¬ 
vered by Scott-Smith, J., quoted in full 
the passage cited above from Wazira v. 
Maryan (2) and then held that for the 
reasons stated in that decision the ruling 
of their Lordships of the Privy Council in 
Beg V. Allah Ditta (1) did not apply to 
such cases as the one before them. That 
is to say, the Judges found (if words have 
any meaning) that the riwaj-i am before 
them had been “imperfectly compiled” 
although there is no express mention of 
its defects elsewhere in the judgment. 

In Manohar V. Nanhi (4) the judgment 
also delivered by Scott-Smith, J., went a 
step further and declared without anj^ find¬ 
ing as to the manner in which the riwaj i- 
am had been prepared that a mere 
entry in it unsupported by instances that 
daughters can under no circumstances 
inherit their father’s property was of very 
little weight and was quite insufficient to 
shift the onus on to the daughters because 
in the opinion of the learned Judgesthat 
entry was contrary to all the principU^ 
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of Custo.nary Law. Begw Allah Ditla (Y) 

unusual terms [a'so 

k hnda BakA,v. h adeh Khatun(3)] as hiving 
r,f subsequent decision 

Hfed . H f Khaiun(3) was also 

cited and Its decision and that in irujiVa 

^ Martian {2) were apparently taken to 

be authorities for the proposition laid 

1 own '.ihioh with all deference I susgest 

IS the orecis^e negative of what their Lord- 

ships oi the Privy Council stated to be the 

law m Beg v. Allah Ditta (Ij 

o)(Scott-SmithandZafarAli,JJ,)Theques- 

lion for determination was whether among 
agricultural tribes of the Sialkot District 
collaterals exclude daughters from succes- 

w“,v, property. Counsel 

for the appellants argued that in the pre¬ 
sence ofriwa}-i.a,n which afforded presump¬ 
tive evidence of the e.xistence of the special 
custom It lay on the defendants to rebut 
the same. This argument was disposed of 
in the judgment as follows 

any weight in the 
face of the authonlies cited above and 
relied upon by the learned District Judge 
1 IS now a well-established rule that a 
statement in the riwaj-i-am opposed to 
general custom and unsupported by in- 
stances possesses very little evidential 

Val H6. 

The authorities in question were C/i/iattan 

y. Ha^art Lai (17), ira 2 ira v. Maryan (2) 
and Khuda Baksh v. Fatteh Khatun (3). The 

first named was a decision anterior to that 

of their Lordships of the Privy Council 
in Beg V. Allah Ditta (IJ. The other two 
us shown above, do not lay down any such 
pneral rule (which with due respect I do 
no reprdas well-established) but relate 
only to riwaj-i-am which are found to be 
imperfectly compiled. 

The last case is Gurdit Singh v. Malan !G) 

where I venture to think, Scott-Smith, J 

who delivered the judgment once more 

failed to give due recognition as a binding 

authority to Beg v. Allah Ditta (!) His 
words are:— ^ 

“Intends that the 
entry m the rtwaj i am is a strong piece 

of evidence in support of the custom put 

forward by the plaintiffs having regard to 

the decision of their Lordships of the Privy 
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Council in Beg v. Allah Ditta (1). This 
decision was considered by a Division 

Bench of this Court in VPa 2 ira v. Maryan 

(-) in which It was held that ‘ statements 
in a riwaj-i-am when opposed to general 
custom can carry very little weight unless 
supported by instances’.” 

It does not appear, however, that the 
decision of the case proceeded entirely 
upon this observation for the fact was also 
taken into consideration that the riivaj-i-am 

in an appendix numerous 

exceptions to what was stated in the body 

of the work to be a general rule. 

If il/a«oAar y Nanhi (4) and Budha v. 
hatima Bibt (d) were correctly decided 
the argument of the defendants’ learned 
Counsel would prevail, but with all respect 
I consider that they cannot be followed so 
ong as Beg w ^ 1/a/i Ditta (1) stands as 

the Judicial Committee’s exposition of the 

L no intention in Khuda 

Baksh V. Fatteh Khatun (3) to hold that 
riwaj-i-am was, as a whole, a defective 

. j® record, I would say the same about 
tnat decision. 

The rule is put in Beg v. Allah Ditta 
(1) perfectly plainly. Statements in a 
nwayi-am which is a public record, pre- 
pared by a public officer in discharge of 
nis duties and under Government rules, 
are a strong piece of evidence that their 
contents are true, and that strong evi¬ 
dence must be believed unless rebutted 
by the party against whom it tells. Of 
the numerous methods of rebuttal one is 
that which succeeded in Wazira v. Maryan 
{2)y namely, to convince the Court from an 
examination of other portions of the riwdj- 
i-am that it had not been compiled in a 
properly careful manner, or that for other 
reasons it is not a reliable record. But 
the fact that a statement of custom in a 
riwaj i-am is not supported by instances 
dc^s not in itself provide the necessary 
rebuttal and if on an issue regarding the 
existence of an exception to a general rule 
of custom the sole evidence offered is a 
riwaj i-am entry without instances, the 

issue must be decided in accordance with 
that entry. 

The relevant entries in the curi^ent 
AmritsM riwaj^ am are to be found on 
pages 28 and 29 of Craik’s Customary Law 
of the Amritsar District which as stated 
in the preface is a condensed abstract of 
the original riwaj-i-am omitting instances 
except a few Chief Court rulings. Ws 
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have cancluded the original riwaj-i-am and 
wa had thxt it does nnt contain the ‘‘note” 
on page 29 of Craih’s Oustoniai-y Law or 
the passage of the answer to iinestion 61 
com'nencing “But in reality daughters 
have a right to exclude agnates”. Q lestions 
61 and HO and their answers in the original 
are as follows;— 

*^Qucstion 67 —Rights of daughters and 
their descendants. 

Un ier woat circumstances are daughters 
entitled to inheritance? Are they excluded 
by sons, widows or near male collaterals 
hairs of the deceased person ? If so, is any 
limit fixed for collateral heirs to show 
that heirs upto such and such limit or 
degree can exclude daughters ? If so, how 
is that limit ascertained? If the limit is 
to be taken from the common ancestor, 
in what degree should the deceased meet 
him? 

Ansioei '—Formulations see pages Lo 
to 178. 

All the tribes state; — 

In the presence of sons near male col¬ 
laterals, heirs or widow of the deceased, 
his daughter is excluded from inheritance. 
Collaterals, however remote they are, ex¬ 
clude daughters from inheritance but the 

following are exceptions:— ^ ^ „ 

Pathans and Afghans of Tabsil 
Taran and Musalman Kambohs of Tahsil 
Amritsar state that if a deceased person 
leaves no widow or male descendants, the 
whole of his heritage goes to his daugh- 


^ 01*3 

The Mughals of Tahsil Tarn Taran state 
that if a deceased leaves no male descend¬ 
ants or widow, one-third of this heirtage 
goes to his daughters and the lest to his 

collaterals. ^ ^ 

The Pathans of Mouza Kakru Tala, J ansil 

Ainala state that in the absence of col- 

lateralsup to the fourth degree the 

goes to the daughters. Khairis and Bma- 

mins of Tahsil Ajnala state they follow 
Custom according to the Hindu Law, 

All the tribes except those referred to 
below state that if a deceased person 
leaves a minor daughter or daugters and 
no male descendants his heritage should be 
entered in the names of the daughters till 

their marriage. . r. t r . t 

But Sidhu Jats of Atari, Bal Jats of 
Tahsil Amritsar, Khairis and Brahmans of 
Neshta Tahsil Tarn Taran, and Manj Ra]pu}^ 
of Man j, Tahsil A j nala, state thatland should 
devolve upon collaterals howeveti reipote 


they are. It should not be entered in the 
names of daughters in any case not even 
until their marriages.” 

(Here follow i5 instances of soilless pro¬ 
prietors being succeeded by daughters until 
their marriage. I’lie mutations referred to 
at the commencement of tlie answer are 
illustrative of the exceptions detailed and 
not of the general rule stated). 

Question 6/ —Is there auy distinction 
as regards the daughters’ right of inlierit- 
ance («) in the matter of immoveable or 
ancestral property (6) in the matter of 
ipoveable or self-acquired property of 
father ? 

Answer by all the tribes: “In either case 
daughters get no share. There is no distinc¬ 
tion as regards moveable or immoveable 
property. The answer conforms to that of 
question No. 69.” 

An attempt has been made to impugn 
the reliability of this riwaj~i avi by referr¬ 
ing us to Gurdit Singh v. Ishar Knar (7) 
where the following passage occurs : 

“There remains the question of custom. 
On this point Art. 23 of Rattigan’s Digest 
lays down that, according to the general 
custoraofthe Province, a daughter excludes 
collaterals in succession to self-acquired 
property. It would, therefore, be incumbent 
on the collaterals to prove a custom oppos¬ 
ed to this general custom, In order to do 
this they have referred to the riwaj'Vavi 
of the Settlement of 1865 in which it was 
stated that a proprietor could not make a 
gift of even his self acquired property to 
his daughter. Our attention was also 
drawn to the evidence of a certain number 
of witnesses who have stated that in this 
village daughters do not succeed to eelf • 
acquired property. Dr. Narang contended 
that an entry in the riwaj-Uam was pvima 
/acic evidence of a custom and referred to 
Beg y. Allah Ditta (1), The value of the 
Riwaj i-am of 1865 as a piece of evidence, 
however, is considerably minimised by the 
fact that in Dial Singh v. JJewa Singh (o) 
in referring to this very riwaj i am it was 
said that it did not lay down what the 
custom was but what the compilers thought 
it ought to be. Again, we find that in the 
Settlement of 1914, when a new riwaj-i am 
was compiled, it is stated that a gift to a 
daughter can be made of ancestral or self- 
acquired property to a certain extent— 
vide answer to question 117. In these 
circumstances, we are of opinion that tue 
collaterals have failed to prove a custop^ by 
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which they exclude daughters from suceed- 
ingto the self acquired property of a son- 

less proprietor.” 

Here it does not appear that the attention 
of the learned Judges was drawn to the 
above quoted passages in the 1914 Riwaj-i- 
am which repeat what was stated in 1865. 
Furthermore, it was not brought to their 
notice that the derogatory remarks in Dial 
Singhy. DewaSingh ( 8 ) which were made 
about a statement of custom regarding 
adoption in the 1865 Riwaj-i am were sub¬ 
sequently dissented from in several later 
rulings, e. g , Rail v. Budha fl 8 ), Ram Mai v. 
Mivam (19) and Sardar Wasawa Singh v. 
Sardar Arur Singh {ll) and that there are 
numerous other later decisions which speak 
of the Amritsar 1865 Riwaj-i-am as a 
particularly reliable record. 

In Naraini v. Jowahir Singh (14) it was 
lield that among Amritsar Kumbohs a 
daughter was excluded from self-acquired 
property by collaterals, and the decision 
was based very largely upon the answers to 
questions 60 and 61 in the 1914 Riwaj- 
i-ain which was held to have been carefully 
<*.ompiled. In Nadhan Singh v. Rajo (15) 
the same decision was come to in regard to 
Sandfiu Jat'soi the Amritsar District, and 
was based entirely upon those answers 
there being no instance either way proved 
by either party. In both these cases one 
of the Judges on the Bench was Mr. Justice 
Scott-Smith, whose connection with the 
earlier rulings has been emphasised above. 
Whatever may have been his views about the 
ritvaj i ams of other Districts with which 
those rulings dealt, it is clear from these 
two later cases that he was satisfied with the 
nuthoritativeness of the Amritsar Riwaj- 
i-am when it stated, without quoting in¬ 
stances, an exception to the general rule 
regarding the rights of daughters to succeed 
to self-acquired property. 

I would accept this appeal holding that 
the defendants, who produced no evidence, 
have failed to rebut the evidence supplied 
by the answer to question 61 of the 1914 
Riioaj i am that among Jats of the Amritsar 
District collaterals succeed to the self- 
acquired estate of a deceased proprietor in 
preference to his daughter, and I would 
iiecree the plaintiffs’ suit with costs 
throughout. 

K. L. Appeal accepted, 

(18) 50 P. R. 1893. 

(19) 30 P. R. 1896. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 108 of 1025 

July 27, 1926. 

Present: —Sir Amberson Marten, Kt., 
Chief Justice, and Mr. Justice 

jPS't ksr 

SHRAVAN GOBA AIAHAJAN and 

OTHERS—Defendants—Appellants 

VCVSllS 

KASHIRAM DliVJI and OTHERS— 
Plaintiffs—Respondents. 

Contract Act (IX of 1872), ss. 29, WA, 37,1,2, 45- 
tontract induced by undue influence^Death of party 

Right of legal representatives to set aside document 

of 1877), s 85-Trusts Act (11 

A suit to set aside a document for fraud or undue 
influence can be brought by the legal representatives 
of the party injured, [p. 936. col. 1.] 

Y here a person of weak mind has been induced to 
make .a nominal transfer of his properties in favour of 
a, near relation on the statement or representation 
that the latter would manage it for him and keep it 
out of harm s way. the transferee puts himself in a 
nduciary position, and the legal representatives of the 
transferor are consequently entitled under s. 88 of the 
Irusts Act to sue for recovery of the property from 
the transferee, [p. 93o, col, 1.] 

First appeal from a decision of the First 
Olass^ Subordinate Judge at Jalgoan, in 
Suit^o. 3 of 1923. 

n* n' ^ Appellanis. 

Mr. P. B. Shingne, for the Respondents. 

JUDGMENT. 

Ma,rt 6 n 9 C. J.—This suit was b:ought 
by the representatives of oneDashrath Shiva- 
ji to set aside a sale-deed, Ex. 5 1, purporting 
to have been effected on December 3 , 1919, 
in favour of defendant No. 1 for a sum 
of Rs, 8,000. The trial Judge decided in 

favour of the plaintiffs. Defendant No 1 
appeals. 

The gist of the plaintiffs* case is set out 
m their plaint as follows:— 

property as described above was 
originally of the ownership of Dashrath 
ohivaji. He was rather silly and had just 
recently attained majority; besides he was 
not capable of understanding dealings and 
transactions. He had also fallen into the 
company of vicious people. Taking ad¬ 
vantage of these circumstances Shravan 
Goba, defendant No. 1 , being a relative of 
the deceased Dashrath said to him as fol¬ 
lows. I undertake to manage all your 
property. In order that your property 
might be preserved, that you might have 
means of livelihood, you should pass a 
fresh sale-deed in my favour in respect of 
the property. 1 shall not take poeecB^ 
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sion of you** property. The defend 
No. 1 made such false representation 
the deceased Dashrath and deceitfully got 
him to pass a registered sale-deed for 
Rs. 8,0J0 in his own favour in respect of the 
property in suit.” 

The pleading then says that the con¬ 
sideration money was agreed to be paid 
in the presence of the Sub-Registrar to 
make a show of truth, but that the pro¬ 
perty continued to remain in possession of 
Dashrath. They accordingly asked for a 
declaration that the sale-deed taken by de¬ 
fendant No. 1 was null and void, as it 
was hollow and without consideration, and 
for a decree for possession of the land 
which they say was obtained by defendant 
No. 1 after the death of Dashrath. 

[His Lordship found on the question of 
fact that the sale-deed was induced by mis¬ 
representation and proceeded:] 

Now here it has been strongly urged 
upon us by Counsel for the appellants that 
this is in effect a suit to set aside a docu¬ 
ment on the ground of fraud or undue 
influence within the meaning of the 
Contract Act, ss. 16,17 or 18, and that as 
Dashrath is dead, the right to sue does not 
devolve on his personal representatives, in 
as much as the relief given by ss. 19 and 19A 
must be confined to the actual party, who 
has been defrauded, or on whom the undue 
influence has been exercised. In support 
of that proposition, certain cases were cited 
which, 1 think, are all or nearly all dis¬ 
tinguishable on this simple ground, viz., that 
the party alleged to have been defrauded 
had, by his own conduct in his own lifetime, 
put it out of his power.to bring a suit to set 
aside the document in question, and that, 
accordingly, his legal representatives could 
be in no better position. 

Thus, the first case cited by Diwan 
Bahadur Rao was an unreported case before 
Sir Basil Scott and Mr.Justice Batchelor in 
Mahmed AlUhai v. Udesingji First Appeal 
No. 254 of 1915, decided on August 
29 1917. That was a case where the de¬ 
fence to an agreement of March 7, 1873, 
was that it had been obtained by undue 
influence practised on one Ganpatsingji. 
But the judgment points out that Ganpat¬ 
singji, for at least twenty-five years after 
this particular document, was paying 
money under it, and took no steps what¬ 
ever to endeavour to set it aside. It is 

ppDffequently pot ^urprisjng that ^he Court 


in that case refused to allow sons 

after hi.s death to set up any case of that 
description. Speaking for myself, I cannot 
accept a stray sentence or two in that judg- 
ment as meaning that if Ganpatsingji had 
died, sav, witliin a week after this agree- 
ment, his representatives could uni have 
brought a suit to have it set aside outlie 
ground of undue inllnence. 

Rangyiath Snkh<tr<nn v. (jovlad Sa)o>inv, 
(1) was a case before Sir Lawrence Jenkins 
and Mr. Justice Aston. 'J'here the Couit 
pointed out that, under the Indian (.’(m- 
tract Act, a fraud rendered a contract void¬ 
able but not void. That, of course, is a 
proposition which we accept. Ibit with 
reference to the case oi Jv. Am- 
hashankar (2) which was there cited (a 
decision of Sir Charles Sargent and Mr. 
Justice Nanabhai), that was a case where 
a tenant tried to set up a defence to a 
suit which his landlord by his o-.vn conduct 
was barred from raising. The landlord 
had sold the land in question to the plaint¬ 
iffs but afterwards complained that the 
sale was fraudulent. Consequently at that 
date he knew the facts entitling him to 
bring a suit for rescission of the convey¬ 
ance. He did nothing. Years passed by, 
and the landlord's claim was barred hy 
limitation. Naturally, therefore, the Appel¬ 
late Court held that as the landlord him¬ 
self was barred, the tenant, a mere third 
party and at most claiming through the 
landlord, could be in no better position 
than the landlord. That c/^se also is no 
authority for the proposition that a con¬ 
tract can only be set aside by the actual 
party to it. 

Then, an argument was put forward to 
US founded on Halsbury's Laws of Eng¬ 
land, Vol. VII, page 357, viz., that under 
English Law only the party affected could 
bring an action to set aside a contract or 
conveyance on the ground of undue influ¬ 
ence or fraud. As regards English Law, 
one may say at once that it is perfectly 
plain that that argument is unfounded. 
By English Law it is clearly settled that 
not only in equity may a party to a con¬ 
tract himself bring a suit to set it aside, 
but also that his legal representatives may 
do so after his death. This principle algo 
applies to moneys obtained by undue in¬ 
fluence. 

O') 28 p. G.'IO; 6 Uom. L. R. 592. 

(V) 12 B. 501; C Ind. Dec. (n'. g. 81fi, 
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In the well-known case of Allcard v. 


blanner (6) Lord Lindley says (page 187*): — 
A right to have a gif c set aside for fraud 
or undue influence does not cease on the 
death of the donor but passes to his re¬ 
presentatives; and if in Mitchell v. Horn- 
■fray (4) the donor had been entitled when 
he died to have his gift set aside, his execu¬ 
tors would have succeeded to his rights, 
and would have obtained the relief they 
sought/’ 

bo, too, in Morley v. Loughnan (5) the 
executors of the man defrauded or over 
whom undue influence had been practised, 
succeeded there in obtaining a decree 
against the defendant in respect of gifts 
of a large amount, of £1,40,000 obtained 
by the defendant by divers discreditable 
means from the deceased Morely. 

There are also two cases cited by 

Mr. Shingne for the respondent, viz., Gres- 

lay v. Mousley (B) and Holman v. Loynes, 
both of which were cases in which sales 
by clients to their solicitors were set aside 
after the death of the clients. 

There is yet one other useful case, so far 
as the English Law isconcerned.ofTicy- 
cros5 V. Grant (8), where Brett, L. J. says 
(page 46)t: — 

“Wherever a breach of contract or a tort 
has been committed in the lifetime of a 
testator, his executor is entitled to main¬ 
tain an action, if it is shown upon the face 
of the proceedings that an injury has accru¬ 
ed to the personal estate.” 

Lord Justice Cotton said (page 47t):_ 

“It has been argued that this is an action 
to recover damages: in one sense that is 
truej but it is an action for a wrong done 
not to the intestate himself, but to his 
ppperty; therefore, the right to sue upon 

his death was transmitted to his personal 
representatives.” 

^ brought by the 
plaintiff to recover from the promoters of a 

25?- 57 L- 

69'/ 2^1/ Q- T. 

L' T ^ 5^5’ 5 7^- 592; 68 

'8; 28 L. J. Ch. 620; 5 Jur. 

' W; K- 30; 124 R. R. 164. 

-JV (1054)4 DeG. M. & G. 270; 23 L. J Ch 

18 Jur. 839; 2 W. K. 205; 43 E R 510' 22 L T Vn c \ 
296; 102 R. R. 127. ^ 

^8) n879) 4 C. P. D. 40: 48 L J 0 P 1- 39 T t 

616^jnv^87. T- 

” *Page of (188?, abThTuTO—Ifid | 
tPagesof (1878^ 4 C. P, D.—[iV.] 
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company the price paid by the plaintiff for 
shares which had proved valueless, on the 
ground that the prospectus issued by them 
in breach of the Companies Act omitted 
to disclose certain contracts which ought 
to have been specified therein. There, 
after judgment and pending an appeal to 
the House of Lords, the plaintiff died. It 
was held that the plaintiff’s interest in the 
action survived and could be continued by 
tPe personal representatives. 

In saying this we are well aware of the 
maxim in English Law actio personalis 
moritur cum persona. Lord Bramwell in 
that very case deals with the maxim in its 

various Sta- 

tutes down from the reign of Edward III 

In gradually modified 

in English Lal^^ But we think it clear that 

as regards modern English Law, an action 

for damages for fraud or a suit in equity 

to set aside documents on the ground of 

undue influence and soon can undoubtedly 

be brought by the representatives of the 

party injured, where you find that there 

/eaLd 

V Govind Ramaji Ganjale 

V SavKri f?aTOa Thosar (9), before Sir Basil 
Scott and Mr. Justice Hayward, was re- 

appellants. But there the 

«n 1 i Mwas that a 
suit could be maintained by the repre¬ 
sentatives of a deceased person on the 
ground that the case fell within s. 88 of 

I''"/® Ibe Court 

ere did deal with an argument very 

similar to that which Diwan Bahadur Rao 

fe.ii’SSd 

an7rin “Igbt be pertinent 

and requires serious consideration if we 

^ ^ contract 

effected by undue influence in which the 

fn PPPh ^ fiduciary relation 

to each other and m which the influenc¬ 
ing party had not acquired possession 
of property of the party influenced. When 
property h^ been acquired by a party 
y using for his own advantage his 
fiduciary Position the case falls under s. 88 

follows Trusts Act. which runs as 

Then the learned Chief Justice sets it 


(9) 47 Ind. Cas. 
911. 


883; 43 B. 173; 20 Bom. L. R. 


♦Rage of 43”B— 
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out and the judgment proceeds (page 
181*):- 

“Since the facts of this case as found by 
the lower Courts clearly bring it within 
the scope of s. b’8 of the Indian Trusts Act. 
we affirm the decree declaring the sale- 
deed to be null and void." 

In the present case when once one accepts 
in substance the story told by Alharii, then 
we have here an elderly man and a 
relation obtaining the property on the 
statement or representation that he would 
manage it for the young man. and keep it 
out of harm's way, surely in a case such 
as that the elderly relative put himself 
in a fiduciary position towards the young 
man. I wish to make it quite clear that I 
am not basing my judgment on this that 
he stood in any fiduciary position before 
the date of this deed. But I do say that 
once it was agreed that the elderly man 
was to manage the property and for that 
purpose to have the nominal sale-deed 
executed in his favour, then he became in 
law a trustee for the young man—if not 
express at least implied—having regard to 
the relative positions of the parties, the 
one to the other. Moreover, in this case 
defendant No. 1 did not obtain possession 
of the property until after the death of 
Dash rath. 

So, on this view of the case it closely re¬ 
sembles the one before the Appellate Court 
in Govind Ramaji Ganjale v. Savilri 
Rama Thosar (9). And one may go fur¬ 
ther and state that the argument pre¬ 
sented to the Court in that case does not 
really apply here because Dashrath had 
indicated his election to avoid the con¬ 
tract hy reason of the notice Ex. 84 which 
he had given. It may be said that he 
afterwards repudiated that notice by the 
subsequent action which he took. But 
nevertheless we find that at one time he 
gave a notice to that effect. 

Accordingly, in the view we take it is 
not strictly necessary to give a decision as 
to whether, if tlie case did not fall within 
the abore section of the Indian Trusts 
Act. the suit would be maintainable 
under the sections of the Contract Act. 
But as the point has been argued, I have 
no hesitation in expressing my iodividual 
opinion that, having regard to the sub¬ 
sequent sections in the Contract Act 
which clearly contemplate that in certain 
cases the benefit and burden of promises 
' »Page of .43 
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shall devolve on legal represciitafiv.'q, thnt 

would also be the ca^e ns regards the right 
given by s. 10 or T'-.V. I r'^fer in particu¬ 
lar to ss. .37.-12 and 1’). In this connect ion 
it may be pointed out liiat the appellant 
is forced in argument to go to this length 
that the legal representatives cannot take 
advantage of either branch of c. 19. q’he 
result, therefore, would he that if a man 
was defrauded or induced to enter into a 
contract by fraud and died the n^^xt day. 
his representatives could not avoid the 
contract under the first, part of s. 19. Nor 
could they even under the second branch 
insist that the contract should be perform¬ 
ed on the basis that the, representations 
made were true On what principle of 
justice or equity that construction should 
be put on s. 19 or on the corresponding 
a. 19A I entirely fail to sec. No authority 
going to this length has been cited to 
us. and speaking for myself, T decline 
to be the first Judge to adopt what seems 
to me a forced, unnatural, and unjust 
construction of this Act. 

Accordingly, in our view this suit is 
maintainable by the representatives of the 
deceased It is suggested to us that the 
terms of the order were in any way wrong 
having regard to the view which the learn¬ 
ed Judge took of the facts and the law. 
Accordingly, the appeal from that decision 
which, wo think, was the right decision, 
will he dismissed with costs. 

Rule discharged with cosis. 

Patkar, J,— [On the question of law 
his Lordship stated as follows:—1 

The next point argued by Diwau Baha¬ 
dur Rao is that even though this docu¬ 
ment was voidable on account of mi.srepre- 
sentation or fraud by defendant No. 3, 
the plaintiffs as the heirs of Dashrath 
cannot impugn it. He relied on the dfci- 
sioDS in Mahmad Allibhai v. Udesingji, 
First Appeal No 2:4 cf 191c, decided by 
Scott. 0. J , and Batchelor, J, on August 
29, I917, Rnvgnath Sakhnram v Goiind 
Naranriv (1) and Govind Ramaji Ganjale v. 
Savitri Rama Thosar (9). 9'he casein .Ifo/i- 
mad AlLihkal V. Udesingji can betasily 
distinguishecl on the ground that the 
heirs who sued were disalled on account 
of laches and acquiescence ficm dlsputirg 
the transaction because the persons who 
Were parties to the document had acted 
upon it for a long time. The case of 
Hangnath SaJeharam v. Govind Narasinv 
(1) does not directly deal with the point 
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\iuder consideration. The case of Govind 
Ramaji Ganjale v. Savitri Rama 2hosar 
(9) is more in favour of the respondents, 
if defendant No. 1 be considered to have 
acquired the property by using his fiduci¬ 
ary position for his own advantage. 

The law is clearly laid down in Hals- 
bury’d Law of England, Vol. XV, page lOti, 
para. 203, and the cases therein cited bear 
out the contention that a suit can be 
brought by a legal representative to set 
aside a document which has been induced 
by fraud or undue influence. I may refer 
to the cases of Gresley v. Mouslcy (6), Hol¬ 
man, V. Loynes (7), Morley v. Louglinan (5) 
and Allcard v. Skinner (3). To the same 
effect is the case of Twycross v. Grant (8). 

I think that s. 35 of the Specific Relief 
Act also supports this contention. Section 
35 says: “Any person interested in a con¬ 
tract in writing may sue to have it re¬ 
scinded, and such rescission may be ad¬ 
judged by the Court.” The wording of 
the section is not that a party to a con¬ 
tract may sue to have it rescinded, but 
any person who is interested in a contract 
in writing may do so, I think the heir 
is a person interested in a contract in 
writing which is sought to be set aside. 

I think, therefore, that the suit lies in 
this case at the instance of the plaintiffs 
who are the heirs of Dashrath. On the 
merits of the case we have reached the 
conclusion that Mharu is a reliable witness 
and that the sale-deed was passed by 
Dashrath on the false representation of 
defendant No. 1. We, therefore, think that 
the view of the lower Court is correct, 
and that this appeal should be dismissed 
with costs. 

Marten, C, J.—I wish to add that I 
agree in particular with what Mr. Justice 
Patkar has said with reference to the 

Specific Relief Ac^. I had intended to refer 
to that Act. 

A- A. Appeal dismissed. '£ 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 528 of 1926. 

January 13, 1927. 

Present Mr. Justice Addison. 

PAL SINGH— Plaintiff —Petitioner 

VCTSUS 

HARNAM SINGH— Defendant- 

Respondent. 

Limitation Act (IX of 190^, s. 5, Sch. I, Art. 16!,— 
Application for setting aside ex parte decree—LimL 
tation—Court, whether can enlarge time—Illegal extr’> 
cise of jurisdiction—Revisio7i—Civil Procedure Code 
{Act V of 1908},$. 116. 

Section 5 of the Limitation Act does not apply to 
applications for setting aside ex parte decrees. A Court 
has, therefore, no discretion to enlarge the thirty days 
allowed by Art. IGl of the Limitation Act within 
which a defendant should apply to set aside an ex 
parte decree. Where a Court entertains an application 
for setting aside an ex parte decree after the expiry 
of the period of limitation it illegally assumes a 
jurisdiction not vested in it. [p. 1)37, col. 1.] 

Petition for revision of the order of the 
Sub-Judge, Fourth Class, with powers of 
a Judge Small Causes, Nawanshahr, Dis¬ 
trict Jullundur, dated the 27th April, 1926. 

Mr. Fakir Chandy for the Petitioner. 

Mr A. R. Khoslay for the Respondent. 

JUDGMENT. —On the 20th January, 
1926, the plaintiff Pal Singh obtained an 
ex parte decree for Rs. 75 against his 
brother Harnam Singh. The suit was one 
for recovery of Harnam Singh’s share of 
the expenses incurred by the plaintiff in 
connection with their father’s death. Two 
other brothers were joined as pro forma 
defendants and when they appeared they 
stated that they had paid their share to 
the plaintiff. 

On the 8th March, 1926, the defendant 
applied to have the ex parte decree 
against him set aside on the ground that he 
was under the impression that the suit in 
question had been fixed for the 8th June, 
1926. He, however, had come to know that 
it had been decreed as an attachment 
was issued against him. The Judge 
thought that the defendant might have 
laboured under a misapprehension as re¬ 
gards the date and set aside the decree on 
payment of a small amount as compensa¬ 
tion. Against this order this revision has 
been admitted. 

Harnam Singh had been present at cer¬ 
tain^ hearing of the suit after it was first 
instituted. He was also served in the suit. 
The last hearing which he attended was 
that of the 26th of November, 1925. On 
that date the suit was fixed for the 11th 
December, 1915, when ha was absent. The 
Buit was then adjourned to tbo ?0th Jenu* 
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ary» 19*26, because the pro forma defend- 
auls, that is, the other two brothers of 
the plaintiff, had not been served. They 
were present on the 20th January, 1926, 
and Haruam Singh was again absent just 
as he had been absent on the 11th Decem¬ 
ber, 1925. It was then that the suit was 
decreed ex partt against him. 

It is obvious that s. 5 of the Limitation 
Act does not apply. The Court has no 
discretion to enlarge the thirty days allow¬ 
ed by Art. 164 of the Limitation Act with¬ 
in which the defendant could apply to set 
aside the ex parte decree. He had only one 
month from the date of the decree and in 
entertaining the application I must hold 
the Court assumed illegally a jurisdiction 
which it did not possess. This follows 
from Piroj Shah v. Qarih Shah (1). The 
application was clearly time-barred and, 

therefore, did not lie. 

I accept the petition and setting aside 
the order of the Judge Small Cause Court 
dismiss the application to set aside the 
ex parte decree which must stand. The 
petitioner will have his costs here. 

^ L Petition accepted. 

(1) 95 Incl. Oae. 124; 7 Lah. IGl; 8 Lah. L. J. 2fi7; 
A. I. R. 1926 Lah. 379; 27 P. L. R. 321. 


JUDGMENT.—We hold that the lower 
Appellate Court lias here erred in la .v in 
throwing the burden of proof ipxm the 
plaintiffs. The learned Assistant Judge 
quotes from .MulU’s Hindu Law: “Eveiy 
Hindu family is presumed to be joint in 
food, worship and estate unless the con- 
tary is proved. The burden of proof, tlieie- 
fore, lies upon him who alleges separaiion " 
Accepting that proposition, the Judge in 
para. 7 of his judgment has held lliat ‘‘the 
plaintiffs have not succeeded in showing 
that in 1894 Vaman was separate from his 
brothers Hari and Anant, and that con¬ 
sequently the land, Survey No. 17, belong¬ 
ed exclusively to him and after bis death 
to his SOD, , their vendor Chintaman." 

We think that the above proposition of 
law is stated far too widely or at any rate 
cannot be accepted without qualifications. 
In Ram KishenDas v. Tanda Mai fij it was 
held that there is no presumption that a 
Hindu family has anj' joint property, and 
that it is necessary to establish the existence 
of a nucleus of joint family property before 
the property in the possession of any one 
member can be presumed to be joint family 
property. 

Then, in Mayne's Hindu Law, yth Edi- 


BOMBAY HIGH COURT. 

Second Civil Appe.\l No. 736 op 1925. 

July 29, 1926. 

Present Sir Amberson Marten, Kt., Chief 
Justice and Mr. Justice Pdtkar. 

DAJI RAMJI PATIL and othbks— 
Plaintiffs—Appellants 
versus 


LAXMAN RAOJl TAGE and others 
—Defendants—Respondents. 

Hindu Law—Joint family—Property standing in 
the name of a member— Presumption—Nucleus, bur- 

den of proof. v 

There is no presumption that a Hindu family has 
any joint property and it is necessary to establish 
the existence of a nucleus of joint family property 
before the property in the posses-sion of any one mem¬ 
ber can bo presumed to bo joint family property. 


Ip .937, col. 2.] 

Ram Kishen Dasv. Tanda Hal (1) and Bhaguhai v 


Tukaram (2), followed. 

Second appeal from the decision of the 
Assistant Judge at Poona, iu Appeal No. 279 
of 1924, reversing the decree passed by the 
Subordinate Judge at Khed, in Civil Suit 
No.39of 1923. 

Mr. G. N, Thakor (with him Mr. A. G. 


Sathaye), for the Appellants, 

Mr. Mehendale (with him Mr. S, R, 


khah)^ fpr the Respondeots, 


tion at pages 375, 377, 378 and 380, the law 
is discussed and clearly enunciated. At 
page 377 it is stated:— 

*Tt may now be considered as settled law 
that it is necessary to establish the exist¬ 
ence of a nucleus of a joint family pro¬ 
party before the property in the possession 
of any one member can be presumed to be 
joint family property. This is really a 
logical corollary to the rule...that there is 
no presumption that a family, because it 
is joint, possesses joint property or any 
property.” 

Then, in the next paragraph, he explains 
that to say generally of any particular pro¬ 
perty in the possession of any member of 
the family, that it is presumably joint 
estate, is to assert one or other of a great 
many different propositions:— 

•‘Either that in its present condition it 
was ancestral property, or that it was 
acquired by means or with the assistance of 
ancestral property, or by means of joint 
labour, or joint funds, or both, or that it 
was acquired by a single member without 
aid from other funds or from other mem¬ 
bers, and then thrown into the commou 
sto'*k Now, these pronositions are each 

(1) 10 Ind. Cu?. 543; 33 A, 077; 8 A. L- J. 723. 
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different ia their probability, and different 
in the facts which would establish them.” 

Then, at page 3S0 it is said; — 

“if a member of the family admitted a 
partition among some of the members, but 
asserted that the others had remained un¬ 
divided, the onus would lie upon him to 
make out such a case.” 

In the present case, Shridhar, the father 
of Vaman, Hari and Anant, died before 
1888, and consequently prior to the pur¬ 
chase of the suit property by Vaman in 
1694. It does not appear that Shridhar 
left any property. On the facts as found, 
Anant, one of the brothers, had already 
separated. 

In our opinion, the learned Assistant 
Judge wrongly applied the presumption 
that Vaman and Hari must have been joint 
in 1894. Then, after holding that the 
plaintiff had failed to rebut that presump¬ 
tion, he next finds that by 1918 Chintaman 
(the adopted son of Vaman) and Keshav 
(the son of Hari and the natural brother of 
Chintaman) had become separate. How 
and when they so became separate the 
learned Judge does not state. Prime, 
facie, the fact of their separation would 
be quite inconsistent with the fact which 
the Court had relied on as establishing a 
course of conduct over a series of years as 
between Vaman and Hari and Chintaman 
and Keshav which would make the property 
joint property. 

Consequently we think the proper course 
to adopt is that taken in Bhaguhai v. 
Tukaram (2) where very much, as here, 
the proper issues had not been framed in 
the Courts below. In the present case, 
there was no appropriate issue at all 
in the trial Court, and in the lower Ap¬ 
pellate Court the learned Judge fram¬ 
ed no issues whatever. The case of 
Bhaguhai v. Tukaram (2) resembles the 
present. There Sir Lawrence Jenkins 
stated the law in very much the same 
terms as those I have just stated from 
Ram Kishen Das v. Tanda Mai (1) and 
from Mayne, and then sent down the issues 
for determination by the lower Court. 
Those issues are appropriate in the pre¬ 
sent case, as we do not see our way to de¬ 
cide the case on the present materials on 
our finding that the presumption of law 
was wrongly raised and applied by the 
lower Appellate Court. Acccrdingly, we 

(2) 7 JJom. L. R. 169. 


will send down the following issues for 

determination by the lower Appellate 
Court: 

1. Was there a nucleus of joint ancestral 
family property and if so, what was the 

same ? 

2. Was the property claimed by the 
plaintiffs in this suit or any part thereof 
the self-acquired property of Vaman, or 
was it acquired under such circumstances 
as it became the joint property of Vaman 
and Hari ? 

^ 3. If it was the self-acquired properly of 
"Vaman, then did it subsequently become 
the joint property of Vaman and Hari 
by being voluntarily thrown by Vaman 
into the joint stock with the intention of 
abandoniug his separate claims upon it ? 

4. If it was or becime the joint property 
of the brothers, was ic subsequently parti¬ 
tioned ? 

5. Whether Vaman and Hari ever con¬ 
stituted a joint Hindu family ? If so, when 
if at all did they separate ? 

As Vaman died in 1899 and Hari died 
in 19(38, for the purpose of answering 
these issues Chintaman will be regarded 
as joint with Vaman, and Keshav with 
Hari, and the acts of either Vaman or 
Chintaman on the one hand, and Hari or 
Keshav on the other will be considered by 

the lower Appellate Court down to the 
date of suit. 

Then both sides wish to adduce further 
evidence. The appellants desire to put 
in evidence the document referred to to¬ 
wards the end of the judgment of the 
trial Judge which was excluded on certain 
grounds. The respondents also wish to 
adduce evidence because they say that the 
issues in the Court below may have misled 
them into not calling certain evidence 
which they otherwise would have called. 
We, accordingly, givs liberty to both 
sides to adduce further evidence. In that 
event the lower Appellate Court will have 
power to send the issues to the trial Court 
to have the necessary further evidence 
taken, and then returned to the lower 
Appellate Court which will record its 
findings in the usual way. Those findings 

should be returned to us witbin three 
months. 

There was yet one further point raised 
in the case, viz.^ that even on the Appel¬ 
late Court’s judgment the plaintiffs in any 
event should have been awarded joint pos¬ 
session of the property alon^ with tb? 
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defendants. But that point has not been 
fully argued here. I only mention it to 
show that it has been taken before us and 
has not been overlooked. The draft order 
to be shown to us. 

My brother Patkar reminds me that al¬ 
though it is conceded in the judgment 
that Shridhar left no property, yet Counsel 
for the respondents wants to have an 
opportunity of proving, if he can, that 
Shridhar did leave property, and that 
there was consequently a nucleus of joi 


the defendants from interfering with their 
right to discharge water. 

The facts are that the houses of the 
plaintiffs and tlie defendants were origin¬ 
ally joint. Subsequently Rupa got his 
share partitioned and sol 1 it to I'liakar 
Das. It is alleged by the plaintiffs that 
the water of the house used to ilow 
through the courtyard of the defend^inis, 
and the door on to the Municipal lane.' 
The plaintiffs got the dominant tenement 
by pre-emption. 'J he defendants pleaded 


ancestral family property. 

Stay application continued. 

A, N. A. Order accorduhjly. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1807 of 1926. 

January 24, 1927. 

Present .-—Mr. Justice Dalip Singh. 
PALA PARSHAD and othbks—Plaintiffs 

—Appellants 
venus 

OHAND and others—Defendants— 

Respondents. 

Eastment—Dominant and sej'vient tenements, par¬ 
tition between—Easement to discharge water, creation 
of—Apparent and continuous easements. 

Where there is no drain either in the dominant 
tenement or in the servient tenement but the level 
of the dominant tenement is higher than that of the 
servient tenement so that the natural drainage would bo 
from the dominant tenement to the servient tenement, 
then if there is a partition of the dominant from the 
servient tenement, there will be an easement to dis¬ 
charge rain water but not water of daily use. [p. 
810. col. 2.] 

Second appeal from the decree of the 
District Judge, Delhi, dated 16fch March, 
1926, reversing that of the Sub-Judge, 
Third Class, Delhi, dated the 10th August, 

Mr. J. N. Aggarwal, for the Appellants. 
Mr. Kishan Dyal, for the Respondents. 

JUDGMENT.— The plaintiffs claimed 
a right of easement to discharge the water 
of their house, i. e., both rain water and 
water of daily use (bars^ti and istimali) 
through the courtyard of defendants and 
door X into the Municipal lane at C as 
shown in the plan Ex. P-1. They 
alleged that defendants had stopped the 
passage of the water by building a wall and 
they prayed for an injunction prevesting 


that Rupa himself had constructed the 
wall to separate his own portion fiom the 
joint property and since then the water 
of his house passed into the Municipal lane 
by a new way marked Z. in the plan Ex. 
P- 1. This defence has been rejected in 
both Courts. 

The trial Court decreed the suit follow¬ 
ing Buta Singh v. Lall (1) holding that 
the water of the plaintiffs’ house used to 
flow through the courtyard of the defend¬ 
ants in a natural stream one or two feet 
wide, and that the plaintiffs had a right 
of easement to discharge their water. He, 
accordingly, gave the plaintiffs a decree for 
a perpetual injunction directing the de¬ 
fendants to construct a drain one foot 
wide in the obstructing wall E, D and 
onwards through their courtyard into 
the Municipal lane at point 0 in the plan 
Ex. R 1, and restraining them from ob¬ 
structing the flow of water in any way. 

The defendants appealed and the learned 
District Judge held that there was nothing 
to show that Rupa possessed a right of 
easement prior to partition. He held that 
it was not improbable that following the 
natural drainage the water might have 
passed down through the common court¬ 
yard, but there was no evidence of any 
defined channel through the courtyard. 
He then held that according to Halsbury’s 
Laws of England, Volume XI, para. 610, 
page 313 there must be some ascertained 
channel for drainage before a right of ease¬ 
ment in regard to drainage can be permit¬ 
ted. He also held that there was no ques¬ 
tion of easement of necessity under s. 13, 
because the plaintiffs could arrange to pass 
their drainage water into the Municipal 
drain at the point Z. He held that the 
level of the floor of the plaintiffs’ house 
might be lower than the Municipal drain, 
but that was not a reason for giving an 

(1) 53 Tad- Cas. 581; 101 P. R. 1919, 
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injunction. He distinguished Buta Singh 
v.Ln//(l) on the ground that no drainage 
in the ordinary sense of the term existed 
in the common courtyard prior to parti¬ 
tion. He, therefore, dismissed the suit with 
costs throughout. 

In second appeal it is urged that the 
reference to Halsbury’s Laws has no appli¬ 
cation whatsoever and the Counsel for the 
respondent has not contested this point. 
Counsel for the appellants relies on 
Peacock’s Law of Easement, pages 22 and 23, 
on s. 13 (/} of the Easements kc\,Sultani v. 
Ram Saran Dass (2), Munshi Misser v. 
Bhimraimam (3,' and Khayichand v. Gul~ 
rajmal (4). He contends that the finding 
shows that previous to partition the water 
was allowed to pass through the common 
courtyard. On the authority of Munshi 
Misser v. Bhimrajmam (3j he contends that 
there is no necessity for a drain in the 
servient tenement. On the authority of 
Sultaniv. Ram Saran Dass (2) he contends 
that the right to discharge water is appa¬ 
rent and continuous. On the authority of 
B. 13 (f) of the Easements Act which 
states the common law on the point he 
CvOntends that an easement arose on parti¬ 
tion. In reply Counsel for the respondents 
contends that an easement under s. 13 (f) 
must be apparent and continuous. He 
contends that water for daily use is non- 
continuous and that neither rain water nor 
wa^er for daily use can be apparent when 
there is no drain either in the dominant 
or in the servient tenement. In Buta 
Singh v. Lall (1) he contends that there 
was a drain. The judgment talks of drain¬ 
age, but on referring to the record of the 
cise it appears that there \vere actually 
two drains forming a drainage system in 
that particular case. In Munshi Misser v. 
Bhimrajmam (3) there was a drain in a 
dominant tenement, though there was no 
drain in the servient tenement. In Suliani 
V. Ram Saran Dass (2) it is not clear whe¬ 
ther there was or not drainage. The rul¬ 
ing merely speaks of a drainage. But 
the facts as far as I can gather from the 
judgment would tend to show that there 
was some sort of drain. He also referred 
to Gale on Easement, pages 113 and 114. He 
further contends that as there was no 
mention of any easement of drainage, in 
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the partition suit it must be considered 


(2) 49 P. R. 1900; P. L. R. 100, p. 173. 

(3) 18 Ind. Oas. 824; 40 C. 458; 17 C. W, 306: 
17 0. L.J. 3G8(F.B.) 

( 4 ) Sind. Cas. 939; 4 S. L. R. 180. 


that the decree finally decided the rights 
of the parties, and he cited Sibnath Saha 
V Mohesh Chandra Saha (5). This last 
point can be disposed of at once. In 
Sibnath Saha v. Mohesh Chandra Saha (5) 
it seems that the right of way was actual¬ 
ly contested in the partition suit and was 
only allowed to a limited extent. There 
is nothing on this record to show that 
there was any question as to the right of 
drainage in the partition suit and decided 
in that suit. The case is, therefore, distin¬ 
guishable. The point then that arises for 
decision is that where there is no drain 
either in the dominant tenement or in the 
servient tenement but the level of the 
dominant tenement is higher than the ser¬ 
vient tenement so that the natural drain¬ 
age would be from the dominant tenement 
to the servient tenement, then in such a 
case if there is a partition of the domi¬ 
nant from the servient tenement, does 
a right of easement arise and to what ex¬ 
tent? 

Now it seems to me that the question 
of the easement qua water of daily use 
and rain water stands on a different foot¬ 
ing. 

It may be contended that the easement 
to discharge rain water is both apparent 
and continuous, because by looking at the 
levels of the two properties it ought to 
be possible to see that the water from one 
will naturally flow into the other. It is 
also clear that the right to discharge rain 
water is a continuous one, and, therefore, 
the easement would be both apparent and 
coQtinuous qua rain water. It must also 
bo borne in mind that it is found that 
there was a hole at the point X at thd 
other end of the courtyardiand that, there¬ 
fore, there was some trace of an easement 
to drain in the servient tenement. That 
being so, I hold that qua the right to dis¬ 
charge rain water there was an apparent 
and continuous easement and on partition 
this easement arose and continued, 

I am, however, doubtful as to the right 
to discharge water for daily use. I find 
it difficult to see how such an easement 
can be either continuous or apparent with¬ 
out any drain in the dominant tenement to 
indicate it. Counsel for the respondents re¬ 
lies on Sultani v. Ram Saran Dass (2) where 
the right to water from certain bath-rooms, 

(5) 59 Ind. Cas, 89 
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was held to be apparent and continuous. 
He contends that the argument ni the learn¬ 
ed District Judge that this would mean 
all sorts of sullage and filthy water is not 
correct, but the plaintiffs would only have 
the right to discharge water and not sul¬ 
lage. As stated above the facts of Sultani 
V. Ram Sevan Dass (2) are not very clear 
and I am of opinion that the right to dis¬ 
charge water of daily use is not made out 

I, therefore, accept the appeal only to 
this extent that I grant the plaintiffs a 
decree for an injunction restraining the 
defendants from preventing the rain water 
of the plaintiffs’ property passing into the 
courtyard of the defendants and discharg¬ 
ing itself at point X in the plan Ex. P- 1, 
into the Municipal drain at C. I do not 
accept the appeal as regards the right of 
water of daily use. As the parties have 
partially succeeded in this Court, I direct 
that the parties should bear their own 
costs throughout. 

R, Xj. Appeal accepted in part. 
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JUDGMENT. 

Marten, C. J.—In ourjudgment given 
on August li), we directed to be determined 
as a preliminary issue the question whe¬ 
ther there Avas any judgment validly deli* 
vered by Mr. Justice Tara[jorewala. 

This was a petition to rectify the Com* 
pany’s register. The petition was adjourn¬ 
ed into Court, and judgment was reserved 
by Mr. Justice Taraporewala on April 10, 
1926. On April 23, the learned Judge 
dictated notes of his judgment to a short- 
handwriter Mr. Daji. 'I’he next day Mr. 
Justice Taraporewala left Bombay by the 
mail boat Ranpura for hlngland. The 
shorthandwriter did not transcribe the 
notes, but himself went on leave from April 
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Homidll High Court, Original Side Rule.-i, AW J42. 
21^3—Judgment of Chamber Judge, whether should 
state reasons—Letter to Prolkonotary containing order 
and directing communication to parties, whether valid 
iudgmnit—Adjournment, effect of—Civil Procedure 
Code '{Act V of 1908), 0. XXII, r. 2-Judgment of 

Oriyinal Sidt, requisites of u 

It is not necessary on the Original bide of the High 
Court for a Judge in Chambers to give his reasons 
for making any particular order on a summons or 
mstition, and although the fact that a Judge may 
adjourn a petition or summons into Court would 
generally mean that the matter is of greater complex¬ 
ity or importance, and that, accordingly, as a matter 
of convenience, the learned Judge should give his 
reasons for his final decision, yet a mere ad¬ 
journment into Court does not necessarily involve 

that. [p. 942, col. 2.] ^ , 

The provision in the Civil Procedure Code that a 
judgment is to state the rea.soiiB and ig to be signed 
by the Judge does not apply to the High Court on 
4t6 OriginalSide. [i6id.J 

liuUs 242 and 243 of the Bombay High Court Buies 


26 to June 2. 

On April 28, the learned Judge wrote a 
letter from the Ranpura to the Pro- 
thonotary of this Court, which, in the ordi¬ 
nary course of post, would have reached him 
on or about May 7. The learned Judge 
there said that he had dictated to Daji his 
judgment which was to be delivered on 
June 7. He there states;— 

“Will you kindly request Mirza, J., to 
deliver it for me? If the draft requires to 
be approved and signed by me, there will 
be no time for me to do so by June 7. 
1 desire that in any event my order on the 
petition should be communicated to the 
parties in Court on June 7. I have granted 
all the prayers of the petition and ordered 
that the registers of the Company be 
rectified by placing the names of F. E. 
Dinshaw, D. K. Daji, Wadia and Balsekar 
(2nd to 5th petitioners), on the Company's 
register of share-holders, and that the Com¬ 
pany should pay the petitioners' costs. 
Will you kindly treat this letter as an 
authority for communicating the said order 
to the parties in Court on June 7? You 
can send the draft judgment to me for ap¬ 
proval and signature" to an address in 
Europe. 

Then, after referring to certain other 
cases in which he had passed decrees and 
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dictated judgments, he stated that the 
latter did not require to be revised. He 
concludes: 


“If necessary, will you kindly ask Mirza, J., 
to go through the drafts and make neces¬ 
sary corrections if the clerk has made any 
mistakes ? Daji is a good clerk and takes 
down my judgments well, and I believe 
there will be no necessity to correct mis¬ 
takes. You must have got the judgments 
now." 

On June 3, the shorthandwriter transcrib¬ 
ed his notes, and showed them to the Pro- 
thonotary. The Court re-opened after the 
April vacation on June 7, 1926. But as 
from the forenoon of that day Mr. Justice 
Taraporewala ceased to be a Judge of this 
Court as his resignation had been accepted 
by Government with elfect from that date, 
Mr. Justice Mirza, who was shown the above 
letter of April 28, read out in Court these 
shorthand notes as beinsr the judgment of 
Mr, Justice Taraporewala. A question then 
arose as to the date from which the rectifi¬ 
cation of the Company’s register should 
take effect. That point had not been dealt 
with by Mr. Justice Taraporewala, and, 
accordingly, Mr. Justice Mirza on July 2, 
gave his decision on that point, viz, that 
the rectification should take effect from 
November 25, 1925. 

It is contended here by the appellants that 
there has been no judgment by Mr. Justice 
Taraporewala; that the unapproved and un¬ 
corrected notes dictated to the shorthand- 
writer did not constitute a final decision of 
the Judge, and, therefore, not a judgment; 
and that the letter of April 28 is not a judg¬ 
ment which the learned Judge intended to 
give, for it contains no grounds whatever 
for his decision, as is contemplated by the 
definition of “judgment” under s. 2 (9) of 
the Civil Procedure Code, and that at most 
it-merely states his order on the petition 
which is not a sufficient compliance with 
tbe requirements of this Code. 

On the other hand, it is contended for 
the respondents that at any rate the letter 
of April 28 amounts to a judgment in this 
sense, viz., that it is an expression of the 
learned Judge's final decision as to the 
order he should make on this present peti¬ 
tion; and that it contains all the materials 
necessary for a final order on that peti¬ 
tion. It is further contended that we may 
also, under the circumstances, treat the 
notes dictated to the shorthandwriter as 
being a part of the judgment. 


[100 L C. m7] 

Now, it must be remembered in the first 

^ petition, and that 
although it was adjourned into Court, it 
miglit have been heard in Chambers. 

his IS the first time I have heard it sug¬ 
gested that it is necessary on the Original 
bide of this Court for a Judge in Chambers 
to give his reasons why he should make 

, • 1 , on a summons or peti- 

tioD. Though the fact that a Judge may 

adjourn a petition or summons into Court 
would generally mean that the matter is 
of gieater complexity or importance and 
that, accordingly, as a matter of conveni¬ 
ence, the learned Judge should give his 
reasons for his final decision, yet surely a 
mere adjournment into Court does not 
necessarily involve that. For instance, 
supposing a summons for discovery was 
adjourned into Court 1 see no essential 
reason why the Judge should not merely 
say summons dismissed with costs" if 
that was his decision. And even on ques¬ 
tions of construction the Chancery Judges 
used frequently to answer merely yes or 
no to the various questions submitted to 
them on originating summonses adjourn¬ 
ed into Court, and many other examples 
may be given. 

Further, although the Code, no doubt, as 
regards Courts in the moiussil, requires 
that a judgment is to state the reasons and 
IS to be signed by the Judge, those rules 
admittedly do not apply to the High Court 
on Its Original Side. Similarly, O. XX, 
r. I, which provides that “A Judge may 
pronounce a judgment written but not 
pronounced by his predecessor” does not 
apply to the Original Side. Again, although 
the Bombay High Court Eules contemplate 
by r. 242 that “the judgment shall be 
pronounced in open Court”, that does not 
necessarily involve that the pronouncement 
IS also to include the reasons for its deci¬ 
sion. As regards r. 243 that rule does not 
say that necessarily a Judge has to give 
reasons for his decision. What is to be 
prepared for the use of the Appellate Court 
is a note of his judgment and of his 
findings on the several issues raised. Fur¬ 
ther, it is pointed out to us that the technical 
definition of a judgment in s. 2 (9) of tbe 
Civil Procedure Code, {viz., “‘judgment’ 
naeans the statement given by the Judge 

V grounds of a decree or order”) can 
hardly apply without qualification to the 
Original Side, because in cl. 15 of the 
Letters Patent which deals with appeals 
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K1R^»AL SINGH i‘. SOHAN SING^ 


[100 1. 0.192:^j 


Bdkhshi Tek Chand, for the Appellants. 

Lala Moti Sagar, R. B., for the Respond¬ 
ents. 

JUDGMENT.— One Bahadur Singh, 
a Kalal of the Sialkot District, sold 
kanals 18 marlafi of land to Sohan Singh 
for Rs. 4,000 by a registered deed dated 
the 14th June, 1924. The plaintiffs who 
are some of his nephews, brought a suit 
for the usual declaration that the sale 
should not affect their reversionary rights 
as it was without consideration and neces¬ 
sity. The two Courts below have concur¬ 
red in dismissing the suit and the plaintiffs 
have preferred this second appeal. 

Bahadur Singh’s wife has two brothers, 
namely, Manohar Singh and Sukh Dev 
Singh, the latter of whom has a son Danish- 
mand Singh. Daniehmaud Singh has been 
living with the vendor since his childhood 
as his own mother died when he was very 
young. Bahadur Singh in March, 1923, 
executed a Will in favour of this boy and 
the plaintiffs then sued to have the Will 
set aside. Bahadur Singh duringthe pend¬ 
ency of this suit revoked the Will and the 
suit was thereupon dropped. It was after 
this that the sale in question took place. 

The trial Court held that though the 
parties were iiTalais they were governed by 
agricultural custom and that the land was 
ancestral. It, however, dismissed the suit 
as it held the sale to be for consideration 
and necessity. 

The only point argued on behalf of the 
plaintiffs-appellants before the District 
Judge was the question of necessity and 
that is the only point before me. The 
consideration for the sale in question was 
made up of three items:— 

(1) Rs. 500 for payment to the Punjab 
National Bank, 

(2) Rs. 1,000 to pay off a pro-note dated 
the 28th June, 1923, executed by the ven¬ 
dor in favour of Manohar Singh his wife’s 
brother and uncle of Danishmand Singh 
the boy who has lived with the vendor for 
most of his life. It was stated in the deed 
that this money had been advanced to the 
Vendor to defray the expenses of an illness 
he had suffered from, namely, paralysis. 

(3) Rs 2,500 for personal necessity and 
k<x robar. 

As regards the first item of Rs. 500 both 
Courts have held that this money was bor¬ 
rowed from the Punjab National Bank by 
the vendor some 17 dajs before the sale and 


it was re-paid shortly after the sale. Both 
Courts have also held that the land held 
by the vendor is of very poor quality and 
that the income therefrom is not more 
than Rs. 8 per mensem They have fur¬ 
ther held that the vendor was a man of 
good character and that it was not even 
alleged that be was of an immoral char¬ 
acter or recklessly extravagant. This 
being the case they have come to the con¬ 
clusion that it was enough for the vendee 
to enquire as to the existence of this debt 
and to advance the money when he dis¬ 
covered that it was due especially as there 
was nothing to put him upon his guard or 
to make him think that there was any 
thing wrong with this debt. 

A preliminary objection has been taken 
that this is a finding of fact which cannot 
be challenged in second appeal. I agree. 
In Devi Ditta v. Saudagar Singh (Ij it 
was held that an outsider who pays ante¬ 
cedent debts ill consideration of the transfer 
of property if he acts honestly and makes 
proper enquiry whether the debts are ac¬ 
tually due, is not responsible if he has 
been deceived and is entitled to have the 
alienation declared binding. This ruling 
covers the case of the item of Rs. 50U 
while Jhandu v. Niamat Khan (2) is also 
in point. And other authority of this Court 
is Jagat Singh v. Ganda Singh (3). 

The next item is the one of Rs. 1,000 
due on the pro-note dated the 28th June. 
1923. in favour of Manohar Singh. It may 
be the case as remarked by the District 
Judge, that this item may be suspicious, 
but the District Judge, after considering 
all the circumstances, held that so far as 
the vendee was concerned it was a just 
antecedent debt within the meauing of the 
rulings already quoted. This again is a 
finding of fact, which cannot be atacked 
in second appeal. Besides, on the evidence 
this appears to have been the only possi¬ 
ble conclusion that could be arrived at* 
The vendee found a pro-note which was 
due, the vendor was of good character and 
not extravagant, and it was impossible for 
him to come to the conclusion that it was 
merely a nominal debt, a document which 
was written in order to injure the rever¬ 
sioners. The appeal must also fail as re¬ 
gards this item. 

(D 65 P. R. 1900; P. L. R. 1900, p. 3?2. 

54 Ind. Cas. 842; 1 Lah. 472. 

(3) 60 lud. Cas. 47j A. I. R. 1922 Lah, 301, 
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The last item of Rs. 2,500 was advanced 
for personal necessities and for trade, or 
rather money-lending. Both Courts have 
come to the conclusion that there was 6ona 
fide necessity for the advance of this item, 
Ks. 1,500 of which were after the date of 
the sale in dispute lent out at interest by 
the vendor. The findings in this question 
are that Bahadur Singh, the vendor, owned 
only about 15 of poor land, 4 bighas 

of which were already under mortgage, 
this mortgage having been effected for 5 
or 0 years previously and acquiesced in 
by the reversioners as they have brought 
no suit to set it aside. This in itself helps 
to show that the vendor was not well off 
and could not live upon the income from 
his land which was not more than Rs. 8 a 
month. The vendor used to be in the army, 
but had to retire some 25 j ears ago with¬ 
out a pension. Since then his only source 
of income has been his land, i. e., Rs. 8 a 
month, together with certain sums, which 
had been lent out by his father, and which 
he had been able to collect. The sums 
collected, however, it has been held, must 
have been exhausted before the sale tcok 
place. That means that at the time of the 
sale he had only Rs. 8 a month as income 
from hi^ land while he had six years before 
to mortgage his land. It was for these 
reasons that the Courts below held that 
part of this money had been advanced for 
personal necessities while the portion of 
it advanced to lend out at interest w'as also 
considered to be a prudent and proper 
transaction and, therefore, necessary as that 
was the only way to get a sufficient income 
to live upon. The Courts below distingu¬ 
ished the case of Jats who had been 
agriculturists from time immemorial who 
had no connection with trade, and for whom 
it might not be a necessary purpose to sell 
an ancestral land to put the money in busi¬ 
ness. But they considered that the case 
was different with Ratals, whose usual 
occupation was trade and service. 

The finding of the District Judge was 
attacked before me on the ground that it 
was against the principle laid down in 
Santa Singh v. Waryam Singh (4) which 
was followed in Mohammad Usman Khan 
V. Ata Mohy ud din (5). The first ruling 
undoubtedly laid down that a. Jat agricui- 

(4) 24 Ind Cae. 361; 19 P. R. 1915; 207 P. L. R. 19U; 
147 P. W. R. 1014. 

(5) 73 Ind, Cae. 871; 6 Lah. L. J. 304; A. I. R. 1923 
142, 


turist could not alienate his aucest ral laud 
in order to slari trading. Since tlmt time, 
however, there have liceii other rulings of 
this Court the principalcf which is .1/;//^^//- 
mad Hassan-itd dtti v. Saif Ali Shah di). 
That was a case where the consideration 
for a mortgage was said to be a small 
amount due on a prior mortgage together 
with money taken for purposes of trade. 
The parties were i5a?/(u/agriculturists, dhe 
property mortgaged was an ancestral sarai. 
In that case the mortgagor had only 10 or 
11 kanals of land which did not supply 
him with sufficient income upon which he 
could live- For that reason the Judges 
who decided the case thought he was jus¬ 
tified in alienating the sarai for the pur¬ 
poses of trade. They did not think that the 
Division Bench of the iJ\5 case intended 
to lay down that under no circumstances 
could a member of an agricultuial tribe 
alienate ancestral property for purposes of 
engaging in trade. 

In the case before me the facts are very 
similar. The vendor is a Kalal. Ratals 
are usually engaged in trade or money- 
lending and take up service. The income 
of his land was totally insufficient for his 
wants. It seems to me, therefore, that his 
alienating pa.rt of that land to invest it in 
trade in order that he should be able to 
live was a necessary purpose. 

It was also held in Rain Kishenv. Khiali 
[7) that the rules prevailing among Jats 
who have been agriculturists from time 
immemorial that an alienation ofancestial 
land for the purpose of raising money to 
be invested in trade is not permissible 
cannot be properly applied to the commun¬ 
ity of Brahmaiis. In that case also it was 
held that the parties were governed by 
agricultural custom. It was held in the 
case that the finding of the lower Appel¬ 
late Court that the share of the price of 
one of the vendors was required for hiS 
personal necessities was a finding of fact 
which could not be contested in second 
appeal. This case, therefore, also covers 
the case before me as regards the item of 
Rs 2,500 as to which it has been found by 
the lower Appellate Court that this sum 
was advanced for personal necessities and 
for investing in trade. 


(6) 74 Ind. Cas. 451; 4 Lali. 1-2; 5 Lah. L. J, 246j 

k 1 R. 1924 Lah. 41., ^ , 

(7) 78 Ind. Cas. 118; A. I. R. 1924 Lah. 685j 6 Lah, 

w. J. 313. 
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In my opinion the Courts below came to with that 
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He says that the defendants 
ought to have insured not for gay 5 or 

o per cent, above the value of the gold, 
as they in fact did, but for 10 per cent. 

Accordingly, he claims 
toe difference between this o per cent, 
and 10 per cent. 

This claim is based solely on an alleg¬ 
ed custom of the bullion market in London; 
and It is thus pleaded in the plaint which, 
1 am glad to notice, is concisely and 
clearly drawn, differing in that respect 
:^om most of the plaints I see in this Court. 
Paragraph 3 runs as follows:— 

In accord with the custom prevailing 
in such business, which custom is and 
was at ail material times well known to the 
defendants, the defendants ought to have 
insured the said bullion for £27,^00, that 
IS to say, for an amount 10 per cent over 

said order and charges. 

‘ The defendants, in fact, contrary to the 
said custom and in bri^ach of their duty 

insured the said bullion for 

X /o,tU0 only. 

Accordingly, the plaintiff prays for a 

247-8 9 with interest from 
July 4, 1922, which sum represents frcm 

c o^ equivalent of 
^ i^.UUU at the current rate of exchange on 
July 4, 1922. ^ 

The plaintiff waited nearly three years 
to bring his suit. He has now brought 
It and has obtained the leave of the Cham¬ 
ber Judge under cl. 12ofthe Letters Patent, 
ine defendants took out a summons tO' 
have that leave discharged. Mr. Justice 
Mirza has refused that leave and diecharged 
the summons. The defendants appeal. 

It will, readily be seen why this cage is 
exceptional. It depends, in our opinion, 
solely upon the question as to what is the 
custom of the London Bullion market. All 
the evidence must necessarily be in London. 

It will be for those skilled in the practice 
of London Bullion market to give evidence, 
with if necessary their books to prove in¬ 
stances of the practice which they say 
exists. The learned Judge says that there 
are two Indian merchants who can testify 
to the practice of the London market. 
Surely in a case such as the present, the 
people they deal with in London can give 
far better evidence of the practice of the 
London market than those two alleged 
Indian merchants in Bombay. 

Moreover, if this case was brought in 
London, the Court hearing the case. wouW 


the coirect conclusion and I dismiss this 
appeal with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil JaRisnicriON Appeal No. 25 

OF 1926. 

August 26, 1926. 

Present;— Sir Amberson Marten, Kt., 

Chief Justice, and Mr. Justice Kemp. 

PHILLIP A, WATKINS and oiHBaa 
—Defendants —Appellants 

versus 

LAXMINARAYEN BASDEODAS— 
Pliintiff—Respondint. 

Letters Patent {Bombay), d. li^ Cause enaction 
arising partly withni Bombay—Leave to sue—Discre- 
tion of High Court to refuse leave—Agent purchasing 
bullion in London—failure to insure according to 
custom of London market~~Loss of bullion—Suit 
against agent—Cause of action-Interpretation of 
Statutes — Practice. ^ 

The plaintiff, a bullion dealer in Bombay, sent a cable 
to the defendants in Loudon to purchase gold bullion 
The order was accepted by the defendants at London 
1 he defendants insured the bullion and shipped the 
same. The ship was lost at sea. The plaintiff sued 
the defendants for the difference between the amount 
for which the defendants had insured and that for 
they ought to have insured according to the custom 
of the bullion market in London: 

Held. (1) that no material part of the cause of action 
arose m Bombay; [p. 94J<, col. L] 

(2) that even if any part of the cause of action 
arose in Bombay, leave to sue in Bombay should be 
refused in exercise of the discretion vested in the 
High Court under cl. 12 of the Letters Patent, [p. 

WT < » COi. J 

Per Marten, C. J.~Where the words of a Statute or 
a Charter are clear, the interpretation or application of 
them in any individual case should not be cut down 
by any arbitrary so-called rules of construction or 
practice which may have been adopted in essentiallv 
aiflerent cases. [i6id.] 

Appeal against the judgment of Mr. 
Justice Mirza. 

Mr. Bahadurji, for the Appellants. 

Mr. Munshi, for the Respondent. 

JUDGMENT. 

C. J. —This is an exceptional 
Case. The plaintiff an Indian merchant 
bought gold bullion through the defend¬ 
ants in London in May 1922. The bullion 
was shipped on SS. Egypt and was lost 
on the sinking of that ship. But the de¬ 
fendants had insured the gold for its 
value and upwards, with the result that 
the plaintiff was re-paid hie entire cost of 
the purchase of the gold plus a certain 

Rdditional suffi. But he is not content 
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have the advantage of seeing the witnesses. 

I disagree with the opinion of the learned 
Judge to the effect that in a case of this 
sort it is immaterial to judge of the per¬ 
sonal character of individual witnesses. 
If there is to be any real contest of fact 
in this case, I think; the demeanour and 
standing of the witnesses has its import¬ 
ance. 1 also attach importance to this that 

there is a special Commercial Court in 
London, and that either the Commercial 
Judge or a London Special Jury will be 
in a far better position to judge of the 
position and standing of the witnesses 
from the different firms that may be called 
before them at the trial in Loudon than 
would be the case if the suit was heard in 
Bombay merely on commission evidence. 

I also, with great respect to the learned 
Judge, dissent from his view that justice 
can equally well be done if first of all 
there is to be a trial in Bombay on com¬ 
mission evidence, and that then if the 
plaintiff is successful there can be another 
law suit in London to enforce the judg¬ 
ment obtained in Bombay. This seems to 
me to be a roundabout way of obtaining a 
fair and proper decision as to what is the 
custom of the bullion market in London. 
There is also a smaller point that if these 
London witnesses have to produce their 
books, that can be easily done in London 
without the necessity of making and 
checking copy entries from the business 
books as would be necessary if the case 
had to be decided here on commission 
evidence taken in London. But it is not 
solely a question of mere convenience. It 
is only right and proper to look at the 
whole of the facts of the case. And what 
do we find here? The contract made in 
London by reason of a cable sent to London 
and accepted there: the bullion bought 
in London: the bullion paid for by the 
plaintiff in London through his agents the 
Mercantile Bank of India : the bullion 
shipped in London: and the assurance 
monies also paid in London to the plaint¬ 
iff’s agents tne Mercantile Bank. Accord¬ 
ingly, all the essential facts of the case 
have taken place in London. As far as 
plaintiff’s own personal evidence is con¬ 
cerned, I fail to see how he could help 
the Court as to what the custom of the 
bullion market in London is. In any event 
his evidence can be of comparatively little 
weight compared with those who have spent 

)heir lives in that market, 


These, then, being the general considera¬ 
tions, what are our powers under cl. 12 of 
the Letters l^itenl ? As I read that clause, 

I find that in cases where the cause of 
action has arisen only in part within the 
local limits of the Ordinary Original Civil 
Jurisdiction, then the leave of the Court 
is to bo obtained. What does this mean? 
It means surely that the Court in the 
exercise of its discretion may either grant 
the leave or refuse it. Otherwise, it would 
be useless to insert in cl. 12 the words 
“with the leave of the Court" for it would 
be sufiBcient to say “if the cause of action 
arises wholly or in part within the local 
limits of the jurisdiction." 

If, then, a discretion is vested in the 
Court as to whether leave should be 
granted or not, why should the exercise of 
that discretion be cut down by any alleg¬ 
ed hard and fast rule as to practice. It 
will be remembered that we are dealing 
here with an exceptional case. It may well 
be that in an ordinary cause it is a useful 
general guide in the exercise of one’s dis¬ 
cretion to see whether a material part of the 
cause of action has arisen within the juris¬ 
diction. But I entirely repudiate the notion 
that where the words of a Statute or a 
Charter are clear, then one’s interpreta¬ 
tion or application of them in any individual 
case is to be cut down by any arbitraly 
so-called rules of construction or practice 
which may have been adopted in essen¬ 
tially different cases. With great respect 
I adopt and concur in the view which Sir 
Norman Macleod and Mr. Justice Shah 
expressed in Govindlal v. Bansilal (1). 
There in dealing with a case of land Sir 
Norman says (page 1056*):— 

“The question of granting leave is purely 
a question for the discretion of the Court 
and it will be considered according to the 
facts of each case whether it is advisable 
that leave should be granted. In ordi¬ 
nary cases leave is granted practically, as 
a matter of course, unless either the por¬ 
tion of the land or the part of the cause 
of action inside the local limits is so trifl¬ 
ing that it is not desirable that the suit 
should be tried in the High Court,..But 
if it is merely a question of discretion, 
whether or not leave should be granted, 
it is open to the defendant to ask the 
Court to exercise its discretion against the 

(1) 77 Ind. Cas. 934; 23 Bom. L. R. 1049; 46 B, 
249.___ ^ 

♦page of 23 Bom CTK!—[fid. 
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plaintiff according to the circumstances 
ot the case; and undoubtedly where part 

j ^ n .111 a partition suit is out- 

eide British India, the Courts would cer- 
tainly be very slow to grant leave, so that 

the Court could exercise jurisdiction over 
such property, as undoubtedly difficulties 
would arise in the execution of any decree 
that might be passed in the suit.” 

What Sir Norman Macleod said there ap- 
phee, I think, equally to a case not dealing 
with land, but with a cause of action such 
as we have here. After all, we are dealing 
with defendants who live over 6 000 miles 
away from this Court, and whom it is 
sought to bring into this Court on facts 
which mainly arise in their own country 
and to decide the question of the custom 
of their own market, and not that of Bom¬ 
bay. Looking at the case as a whole I 
have no doubt that this is one of those ex¬ 
ceptional cases where leave under cl. 12 
of the Letters Patent ought not to he given 
On that ground alcne the decision of the 
l^earned Judge ought, in my judgment, to 
be reversed, and the leave revoked. 

In Eaying this I recognise that the learn¬ 
ed Judge has given certain grounds for 
the exercise of his discretion. But, again, 

I regard this as an exceptional case where 
w'e are justified in reversing the decision 
of the Judge notwithstanding that he has 
purported to exercise his discretion. I 
have already indicated that I disagree with 
several of the grounds on which he has 
based the exercise of his discretion. 

Apart from that there is another branch 
of the cese, viz., whether any part of the 
cause of action has arisen in Bombay. 

Speaking for myself, I see great difficulty 
in holding that any part of the cause of 
action has arisen here. But I recognise 
that there are so many authorities on this 
particular branch of the law in the Court 
that I do not wish to say anything which 
would necessarily conflict with the deci¬ 
sions either on one side of the line or on 
the other that have been given. I would 
only say that as at present advised my 
present view is that at any rate no material 
part of the cause of action arose in Bom- 

the material parts arose 

in England. Accordingly, if it was neces¬ 
sary so to do, 1 should be prepared to base 

iny judgment on that alternative ground 
alone. ® 

Accordingly, in our opinion, the leave 
given should be revoked, and the plwnt 
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must be returned to the plaintiff. The 

plaintiff will pay defendants’ costs of this 
summons. 

I should add that the plaintiff has in¬ 
dicated to us that he proposes at some 
unspecified date to present an application 
for amendment of the plaint. It is suffi¬ 
cient to say that no such application is 
before this Court or was before the lower 
Court notwithstanding that his plaint was 
filed over a year ago, and that the cause 
of action arose nearly three years before 
that date. We propose, therefore, to say 
nothing furtherabout this proposed amend¬ 
ment except that it is not now before the 
Court, and that we do not in the least wish 
to encourage it. On the contrary, after 
this lapse of time it might be quite im¬ 
proper for any Court to allow any such 
amendment. 

Kemp, J,—The j laintiff is a bullion 
dealer in Bombay. The defendants are 
described in the plaint as a partnership 
carrying cn business in England. On May 
11, l92:^ the plaintiff sent a cable to the 
defendants requesting them to purchase 
£25,000 worth of gold bullion. The order 
wan accepted by the defendants’cable of 
the same date. On May 16, 1922, the de¬ 
fendants cabled to the plaintiff "Bought 
£15,000 gold shipment this mail. Please 
cable remittance and advise through which 

Bank.” On May 17, 1922, the defendants 

cabled a further purchase of £j0,00u gold 
and asked for a similar cable remittance 
and advice as to the Bank. The invoice 
value or the goods purchased by the defend¬ 
ants for the plaintiff was £24,490-lx-10 
and the defendants insured it for a sum of 
£25,600 and intimated that fact to the 
plaintiff cn May 23, 1922. 

It appears that the amount for which 
the defendants insured this bullion was 
approximately six per cent, above the value. 

On May 20,1922, the steamship Egypt on 
board which the bullion had been shipped 
by the defendants was lost at sea. The 
plaintiff says that the defendants should 
have insured the bullion for an amount 
10 per cent, over its value which, as 
calculated in para. 3 of his plaint, would 
have amounted to Es. 27,600. On July 
4, 1922, the defendants received the in¬ 
surance moneys and remitted to the plain 
iff through the Bank a sum of £980. The 
plaintiff filed this suit on June 15, 19/5, 
claiming the difference between the per¬ 
centage for which the defendants had iiu , 
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Bured this buUioa and the percentage at 
which, according to him, they should have 
insured it. 

The defendants took out a summons be¬ 
fore the learned Chamber Judge to revoke 
the leave granted under cl. 12 of the Letters 
Patent. The learned Judge discharged 
that summons, and against that order the 
present appeal is preferred. 

Now the plaintiff’s claim against the 
defendants is in respect of a breach of 
duty as agent. The plaintiff says that 
according to the custom of the bullion 
market in London the proper percentage 
for which the bullion should have been 
insured was 10 per cent, above its value. 
The first point for consideration in this 
case is what was the contract between the 
parties? I think it is clear that it was a 
contract of agency. The plaintiff employed 
the defendants to purchase this bullion for 
him in London, to ship it and generally 
to perform all the duties ordinarily in¬ 
cumbent on an agent entrusted with such 
business. The cause of action is obviously 
the alleged breach of duty by the defend¬ 
ants as agents in the performance of their 
agency. 

Did any part of the cause of action 
accrue in Bombaj"? In the first place, the 
contract was clearly made in London be¬ 
cause it was there that the offer of agency 
was accepted by the defendants. Then 
the performance of the contract was to be 
in London because it was there that the 
gold was to be purchased and the ship¬ 
ment was to be made and the duties of 
the agent to be performed. Incidentally, 
the defendants reside in London. The 
alleged breach of the defendants’ duty 
arose in London, because it is there that 
the defendants are alleged to have insured 
for a percentage below the customary 
percentage in the London market. The 
damage accrued to the plaintiff in London 
because it was there that the insurance 
monies were to be paid to his agents. 

As a matter of fact the defendants paid 
the insurance monies to the plaintiff’s Bank 
in London (see their cables of May 16 and 
17, and the plaintiff’s letter of May 19,1922); 
so that the payment was to be made by 
the defendants to the plaintiff's agent in 
London, This was one of the ways in 
which the principal in Bombay would 
according to the usual course of business 
be paid. It could not be expected that 
the defendants should send their represen¬ 


tative with the money all the way to Rambaj^ 
to pay to plaintiff. 

It seems to me, therefore, that the whole 
cause of action accrued in London. That 
being so, there is no part of the cause of 
action accruing in Bombay under which 
leave under cl. 12 of the Letters Patent 
could be granted. 

In coming to this conclusion I wish also 
to point out that the cases which have been 
cited with reference to suits between a 
commission agent and his principal in 
which the principal asks for the balance 
due at the foot of a commission agency 
account have no application in this case. 
Here the present suit is not a suit for an 
account. Nor is it a suit for the balance 
due at the foot of an account. Further, 
I am of opinion that even if any part of 
the cause of action in this case did accrue 
in Bombay, it is desirable that the suit 
should be heard in London. All the evi¬ 
dence relating to the custom of the bullion 
market in London is in London and there 
does not appear to me to be any necessity 
for the plaintiff himself to give any evi¬ 
dence on the point. I, therefore, think that 
even under cl. 12 of the Letter.^ Patent if 
leave to sue were necessary this is a case 
in which it should not be granted. 

I agree with the order proposed by the 
Chief Justice. 

Marten, C. J.— Our order will, accord¬ 
ingly, be to the following effect:—Appeal 
allowed. Order discharged. Leave revoked. 
Plaintiff to pay defendants’ cDSts of the 
appeal and in the Court below. 

Plaint to be returned. 

A. N. A. Order accordingly. 


LAHORE HIGH COURT. 

Second Civil Appeal No. ‘2437 of 1926. 

January k7, ly27. 

Present Mr. Justice Addison. 

DEVI DAS AND ANOTHER—Defendants— 

Appellants 

versus 

NIZAM DIN and others—Plaintiffs— 

RESPOXDt?NTS. 

Will—Bequest to two or more — Tenanc\j-in-common 
—Extinction of legatee's line — Reversion—Heir dis¬ 
inherited under Will, whether entitled to benefit of 
reversion—Custom fPttn;a6)—‘Kashmiris of Jhelum 
City, vfhithtr governed by euttom, 
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\Vh;re property is bequeathed to two or more per¬ 
sons jointly, the legatees acquire the property as 

tenants-jn-common and not as j'oint tenants. Ip ’95J 
col. l.J ’ 

^arftpmri v. Krishna Piari (2). followed. 

\Vhere property bequeathed under a Will reverts 
to tne testators line on the extinction of the legatee 3 
line, an heir of the testator cannot be deprived of 
tne benelit of reversion on the ground that he had 

[i 6 id '^ep>'i'’ed of any share by the Will. 

The Kashmiris of Jhelum City are governed bv 
custom, [p. 950. col. 2.] ^ 

M^ehtab Bibi v. Hussain Bibi (1), followed. 

Second appeal from the decree of the 
District Judge, Jhelum, dated the 31st 
May, 192H, reversing that of the Subordinate 

Judge, Fourth Class, Jhelum, dated the 31st 
August, 1925. 

Malak i?am Lai Anand, for the Appel¬ 
lants. 

Sheikh Azimullah, for the Eespondents. 
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JUDGMENT.^—The following pedi¬ 
gree-table is necessary :— 
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• family is a Kashyfi^iH one, residing 
in the City of Jhelum, and its members are 
governed by custom as laid down in 
Mehtab Bibi v. Hussain Bibi (1). Ilahi Bakheh 
on the 3rd May, 1910, mortgaged half of a 
property to Devi Das and Kundan Lai. 
On the 19th Aril, 1922, these two persons 
sued on their mortgage and obtained a 
decree for sale of the mortgaged property. 
Before the sale took place the two husbands 
of two deceased sisters of Ilahi Bakhsh, 
and the children of a third sister of Ilahi 
Bakhsh instituted the present suit fora 
declaration that the half of the properly 
which had been mortgaged by Ilahi Bakheh, 
belonged to them. The whole property 
had belonged first of all to Karim Bakhsh 
who had given it to his wife Masammat 
Hussain Bibi in lieu of dower and she 
had bequeathed one-half to Fazal Karim 
and one half to her three daughters ex¬ 
cluding Ilahi Bakhsh. Devi Das and 
Kundan Lai challenged both the gift to 
Musamniat Hussain Bibi in lieu of dower 
and the Will made by her. The trial Court 
dismissed the suit on the ground that the 
gift in favour of Musammat Hussain Bibi 
in lieu of dower had not been established. 
The lower Appellate Court found that this 
gift in her favour had been established 
and that the \\ ill made by her giviDff the 
property half to Fazal Karim and half to 
her three daughters, had also been establish¬ 
ed and that both the gift to Musammat 
Hussain Bibi and the Will by her were valid 
by custom. It further held that the two 
husbands of two of the deceased daugh¬ 
ters had no right in the half share gifted 
to the three daughters as they had failed 
to establish under custom their right 
to succeed to their wives. The lower 
Appellate Court, however, did not go on 
to determine what was the effect of these 
two husbands haring no right in the 
half share of the property but was content 
to say that Ilahi Bakhsh in any ca^e had 
no right in it as he had been originally 
specifically deprived of his share in the 
property. The lower Appellate Court accord¬ 
ingly granted a decree to the plaintiffs 
to the effect that their half share in the 
property that is the half share mortgaged 
by Ilahi Bakhsh was not liable to sale 
under the mortgage decree in question. 
Against this decision the contesting 

(1) 15 Tnd. Cas. 556; 17 P. R. 1913; 124 P. W. R: 

1012; 249 P. L. R. 1913. > 
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defendants have preferred this second 
appeal. 

This appeal is for the most part conclud¬ 
ed by the findings of fact and custom to 
the effect that both the gift to Musammat 
Hussain Bibi and the Will by her were 
proved and were valid by custom and also 
by the finding that Ilahi Bakhsh only lived 
in the property in question with the per¬ 
mission of his brother Fazl Karim who 
was a co-sharer in the property. On the 
District Judge's own finding, however, two- 
thirds of one-half, namely, the shares of 
the two deceased wives did not belong 
to their husbands. He has not decided 
what would happen under custom to those 
shares. It is certainly wrong in holding 
that Ilahi Bakhsh had no right to succeed 
to these shares as he was originally de¬ 
prived of any share in the property. Ordi¬ 
narily speaking, as the half share of the 
property was willed to the three daughters 
jointly they would be tenants-in common: 
see Rampiari v. Krishna Pairi (2), Further, 
ordinarily speaking, under custom the two 
shares of the deceased daughters, namely, 
two-thirds of one-half would revert to the 
original donor’s line. It is not clear whe¬ 
ther the other plaintiffs who are the de¬ 
scendants of the third daughter would get 
any share of their two deceased aunts’ 
shares. So far as the decision of the Dis¬ 
trict Judge goes, plaintiffs Nos. 3, 4 and 5, 
7. e., the children of Musammat Fazal 
Bagam, are certainly entitled to a declara¬ 
tion that they are owners of one-siith of the 
whole property that is one-third of the 
mortgaged half share. This second appeal 
must be accepted and the matter remand¬ 
ed to the District Judge to decide whe¬ 
ther these particular three plaintiffs are 
entitled to any portions of the shares of 
Musammat Bevi and Musammat Rahmat 
Ilahi deceased. If they are, then the share 
to which they are entitled from these 
two deceased persons should be added to 
the one-sixth share of the whole property to 
which they are certainly entitled and a 
decree given to the extent to which these 
three plaintiffs are found entitled. It is 
impossible for me to decide this point here 
and it must be remanded for this purpose. 
The remand is under O. XLI, r. 23, Civil 
Procedure Code. The parties will bear their 
own costs here Court-fee on this appeal 
will berefunded. 

R. L Case remanded, 

{2) 63 Xnd. Oai. 301; 43 A. 600; 19 A. U J. 60$. 
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BOMBAY HIGH COURT, 

Okigi.^iaL Civrr. Jukisdiction AptsaG 

No. 5U OK 1926. 

September 17, 1-26. 

P7*esen£;—Sir Amberson Marten, Kt., 

Chief Justice, and xMr. Justice Kemp. 

V. R. NAIK— DkfekdanT' -Appellant 

rrrsus 

BALVANT SITARAM MAHINDRE— 

Plaintiff—Respondent. 

International law-—Suits in foreign country and ir% 
British India betioeen sanif parties on same subject- 
matter -Stay of foreign action—Submission to juris¬ 
diction of British Court-Oppressive and vexatious 
actions-Jurisdiction sj>aringly exercised^Cii U Pro¬ 
cedure Code (.-let V of !90S), s. 10. 

A non resident foreij?ner who enters appearanee 
without protest in a suit tiled against him in a 
British Court and files a counter-claim, submits to 
the jurisdiction of the British Court, and can b® 
restrained by that Court by injunction from proceed¬ 
ing with a suit in a Foreign Court between the same 
parties and relating to the same subject-matter, [p. 
953. cols.I & 2.] 

t\Iulcha}id Raichand v. Gill cG Co. (1) and ^arayan 
Vithal Samant v. Jankibai Sitaram (4j, followed. 

But this jurisdiction is of a delicate character and 
requires to be exercised with caution- [p- 953, col. 
2-] 

A Court will not interfere to restrain an action in 
a Foreign Court unless it is vexatious or oppressive. 

[ibid.] 

Appeal from an order of Sir Norman 
Macleod, Kt , Chief Justice, dated the 23rd 
April, 192t). 

Mr. G. N. Thakor, for the Appellant. 

Mr. Kamdar, for the Respondent. 

JUDGMENT. 

Marten, C. J.— This is an appeal 
from an order of Sir Norman Macleod re¬ 
straining the defendant from proceeding 
with the Suit No 45 of 1335 Fasli year 
filed by him against ihe plaintiff in the 
Court at Nandod in the Dominions of His 
Exalted Highness the Nizam of Hyderabad 
pending the hearing and final disposal of 
the Bombay suit. 

The appeal raises question of some im¬ 
portance and difficulty, first, as to the 
jurisdiction of the learned Judge to make 
an order of that nature and, secondly, whe¬ 
ther the jurisdiction was properly exorcised 
on the materials before him. Unfortunately 
we have no judgment of the learned Judge 
and no personal notes of his. We are 
informed by Counsel that the case was 
heard in the learned Judge’s private room, 
and that, accordingly, it was impracticable 
for Counsel to take notes of the judgment. 
However that maybe, we regret that we are 
without the assistance which we should 
normally get and which we should particu¬ 
larly value in the present casej 
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Shortly stated the facts are that by a 
contract made in Bombay on August 1C, 
1C23, the plaintiff agreed to sell certain 
machinery to the defendant for the use of 
the latter’s factory atNandod in the Hyder¬ 
abad State. The specification, Ex. A, to 
the plaint, and the letter from the plaintiff 
of even date. Ex. 1 to the written statement, 
show that delivery was to be F O. R, Bom¬ 
bay and that payment was to be made in 
Bombay, and that Rs. 12,600 were paid 
forthwith in part-payment. Some disputes 
appear to have arisen between the parties 
as to the nature of the goods delivered, 
and, acccrdingly, we find by a letter of 
September 25, 1924, Ex. B to the plaint, 
that the plaintiff was prepared to make 
good a shortage in certain articles, and to 
allow a sum of Rs. 1,820 off the contract 
price. That letter stated that the shortage 
was to be supplied by the plaintiff to the 
Naik Factory at Nandod in fifteen days. 
But it seems to us that it was not intended 
that the terms of delivery of the main con¬ 
tract, viz., F. 0. R. Bombay, were thereby 
to be altered. 

T-hen follows certain other correspond¬ 
ence in October 1924, which is set out in 
Ex. 2 to the written statement and there is 
certain other correspondence in September 
and November 1925 which is Ex. 5 to the 
written statement. I may here state that 
the correspondence has been set out in our 
paper-book in an inconvenient way, for 
some of it is in one place and some in 
another. Then going to Ex. D to the 
plaint, one Gnds that by a letter of Decem¬ 
ber 12, 1925, the plaintiff called on the de¬ 
fendant to pay Rs. 9.304 within seven days 
or otherwise the plaintiff would take pro¬ 
ceedings to enforce payment. This result¬ 
ed in the defendant instituting on January 
6, 1926, proceedings in the Nandod Court 
the plaint in which is set out as Ex. A 
to the affidavit sworn on behalf of the 
plaintiff on April 19, 1926. This pleading 
claims a decree against the Bombay party 
for the recovery of the amount due to the 
Hyderabad party after going through the 
accounts of the Bombay party. It describes 
the Bombay party as being ‘'a resident of 
Latur in His Exalted Highness the Nizam’s 
Dominions at present residingin No. 93 Fort 
Street, Bombay.” It pleads an agreement by 
the Bombay party to deliver the machinery at 
Nandod, and also an agreement to re place 
certain abides and deliver them at Nandod, 
find that w it ^ag ngreed to supply the 
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articles at Nandod and the oral promise 
was also made at Nandod the Court had 
jurisdiction to try the case. The pleading 
lurthersays that unless the whole account 
IS shown by the defendant the actual 
amount under dispute cannot be ascertain¬ 
ed. The pleading alleges specifically that 
the cause of the complaint arose by the 
Rombay party not supplying machinery 
of the make and type as specified in the 
contract; that some parts were of Indian 
manufacture whereas they should have 
been of British make, and they were not 
delivered during the specified period, and 
some were booked to places other than 
Nandod The pleading also states that 
the Hyderabad party will file another 
suit against the Bombay party for the 
loss suffered by the firm because the 
machinery and other articles were not deli¬ 
vered during the specified period. 

It appears that the Bombay party was 
not served with notice of this Nandod suit 
until April 12, 1926. Meanwhile he had 
mstituted his present suit in this High 
Court on January 28, 1926, claiming the 

notice of December 
lA 1925. The suit came on as a Short 
Cause on March 12, 1926, when a written 
statement was put in by the defendant 
and also a counter-claim. The suit was 
accordingly, transferred 1o the Long Cause 
List and the hearing fixed for July 5, In 
that written statement the Hyderabad parly 
sets out his case in grea't detail, and 
includes m it a portion which he had 
omitted from the Hyderabad suit, , a 
claim for damages for delay in delivery. 

1 claim in other respects in 

tile Hyderabad suit was for Rs. 2,000 his 
corresponding claim in the Bombay suit is 
for Rs. 18,021. This, we are explained, is 
due to the operation of the Court-fees in 
the Hyderabad State. He, accordingly, 
counterclaimed for Rs. 6,9t:0 for damages 

or delay, and another Rs. 18,021 for damages 
for divers breaches of covenant which are 
set out in the particulars. Ex. 3, to the 
written statement. In those particulars he 
includes the deduction of Rs. 1,820 arrived 
at on September 25, 1924. 

Consequently, so far as the evidence 
before us goes, the present plaintiff was 

unaware of 1 he proceedings in the Nandod 

saw the statement in para. 8 
of the written statement. We are told by 

that a copy of tht writtoa atata* 
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ment was supplied to the plaintiff. It 
will be seen that the pleading there 
does not protest against the present 
suit except to this degree that the de¬ 
fendant pleads that the present suit has 
been filed in the Bombay High Court as a 
counter-blast to the Nandod suit. 

It appears that the hearing was fixed for 
the Nandod suit on April 21, 1926. Accord¬ 
ingly, on April 19 the plaintiff took out 
a notice of motion for an injunction That 
came on for hearing on April 23, and 
although an afladavit was put in asking for 
an adjournment,*^that was refused, no doubt, 
having regard to the close proximity of the 
date of hearing in the Nandod suit. The 
motion was, therefore, heard without having 
a detailed answer put in by the defendant, 
and the only affidavit, the one asking for 
an adjournment, was put in by his manager 
in Bombay. It is perhaps unfortunate that 
the course was not adopted of adjourning 
the motion for say a fortnight or three 
weeks, and granting an injunction merely 
over that period. However, that was not the 
course actually taken, and an injunction 
was granted till the trial of the action. 

Now, in considering this question I wish 
to make it clear in the first instance that 
this is not an application to stay the 
Bombay suit. There is no question but 
that the Bombay suit will go on. 

Turning next to the question of jurisdic¬ 
tion, we think that there is jurisdiction in 
this case to grant an injunction, seeing 
that the defendant has submitted to the 
jurisdiction by entering an appearance 
without protest, and, moreover, has filed a 
counter-claim in this very suit. IVe re¬ 
cognize, of course, that he is a resident in the 
Nizam’s Dominions, but seeing that by his 
counter claim he has in effect become a 
plaintiff suing in this Court, we think that 
gives us jurisdiction over him as a litigant 
before us with regard to the subject-matter 
of the suit. It is clear that the subject- 
matters of both suits are the same, viz., 
the rights of the parties under the contract 
of August 16, 1923, with reference to the 
sale and delivery of the suit machinery. 

The matter came up before this High 
Court in Mulchand Raichaiid v. GilL <&. Co. 
(1) which was also an appeal from Sir 
Norman Macleod’s decision, and there the 
Court held that it had jurisdiction in a case 
of that nature. 1 recognize, speaking for 

(1) 53 lud Cm. 518; 21 Bom. L. R. 963. 


pressed on the points of law which I am now 
on may be said to be obiter. But never¬ 
theless I would like to take pages 970* and 
971* as part of my judgment in the present 
case, containing as it does, references to 
Halsbury’e Lawsof England, Vol.XVll, page 
263; Dawkins v. Simonettl (2), a decision 
of the English Court of Appeal; and Dicey’s 
Conflict of Laws {19U8 Edition), pages 44, 45 
and 4S, and also Carron IronCo.v Macfaren 
(3). Mr. Justice Heaton in giving bis judg- 
meniinMulchand Raichand V. Gill A Co. (I) 
held that the Judge has complete jurisdic¬ 
tion to make all orders appropriate to the 
trial and progress of the suit, and that be 
must have that power over the parties 
which is essential to a prompt and complete 
disposal of the suit before him. 

There had previously been a decision of 
Sir Norman Macleod to the same effect in 
a Full Bench case of Navayan Vithal 
Samant v. Jankibai Sitaram (4). But as 
the judgment of the remaining Judges 
was not based on that ground, it cannot be 
regarded as a decision of the Full Bench 
itself. 

Holding then as we do that we have 
jurisdiction in this case, the next question 
is whether this is a proper case in which 
it should be exercised. Now I think it 
reasonably clear that the jurisdiction is one 
of a delicate character, and that it requires 
to be exercised with caution. The English 
cases of Cohen v. Rothficld (5j, McHenry 
V. Lewis (6) and Hyman v. Helm (7) which 
are all decisions of the English Court of 
Appeal, fully establish that proposition. 
So far as the jurisdiction in England is con¬ 
cerned, they go to show that there must be 
something vexatious or oppressive before 
the Court will interfere to restrain an 
action in a Foreign Court So, too, in Vani~ 
chand Rajpal v, Lakhmichand Maneekchand 
(8) Mr. Justice Pratt refused in that case 
to stay proceedings in the Court of Morvi, 

(2) (1881) 29 W. R. 228 at p. 229; 50 L. J. P. 30; 44 
L. T. 256. 

(:\) (1855) 5 H. L. C. 416 at p. 441; 24 L. J. Ch. 
620 3 W. R. 597; 10 R. R. 961; 101 R. R. 229. 

(•i) 30 Ind. Cas. ;.60; 39 B. 604; 17 Bom. L. R. 
655. 

(5) (1919) 1 K. B. 410; 88 L. J. K. B. 468; 120 L. 
T. J34; 63 S. J. 192. 

(6) (1883) 22 Oh. D. 397; 52 L. J. Ch. 325; 47 L. T. 
549; 31 W. R. 305. 

(7) (1883)24 Ch. D. 531; 49 L. T. 376; 32 W. R. 
258. 

(tf) 5.3 Ind. Cas. 395; 21 Bom. L. R. 955._ 

21 Bom. R. 
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"but it would appear there at page 960* that 
the Morvi suit provided a more complete 
remedy than the British suit. That case 
went to the Court of Appeal, but was de¬ 
cided on the point that the order of Mr. 
Justice Pratt was not a judgment and, 
therefore, no appeal lay. 

I do not wish to be led into a precise 
and accurate de6nitionof the circumstances 
under which a Court in British India will 
or will not exercise that jurisdiction. I do 
not think that such a definition could easily, 
if at all, be framed. But I do think that 
we have to consider whether it would be a 
real hardship on the plaintiff if his suit 
which was instituted first was allowed to pro¬ 
ceed in the Hyderabad suit. I have to the 
best of my ability weighed carefully all that 
has been said by Counsel for the plaintiff in 
this respect I recognize that the Bombay 
suit is the more complete suit of the two. 

I recognize that the plaintiff was the first 
person to give bis notice, and that defend¬ 
ant by his written statement and counter¬ 
claim in the Bombay suit would appear at 
that time to have been content to have the 
whole dispute decided here. 

But I am unable to say on the present 
materials that necessarily no part of the 
cause of action arose at Nandod, and that 
the Nandod Court has no jurisdiction to 
hear the suit. There are allegations made 
in the Hyderabad suit, which presumably 
the Hyderabad Court will test on that point. 

If the Hyderabad Court has no jurisdiction 
then no doubt on an application by the 
Bombay party it will proceed to determine 
whether under the laws of the Hyderabad 
State it has jurisdiction to hear the suit 
that has been filed there. 

But, on the whole, without going into fur¬ 
ther details in this case, I do not think in 
the present case the plaintiff has establish¬ 
ed a sufficiently satisfactory case for us to 
exercise this particular jurisdiction in his 
favour. As I have said in the beginning of 
my judgment we are without the reasons 
which actuated the learned Judge in grant¬ 
ing the order, and, accordingly, we must 
decide according to our own opinion on the 
evidence before us. 

In the result, therefore, I would allow 
the appeal, and discharge the order made 
and dismiss the motion. 

Costs of the motion and of the appeal 
to be costs in the cause. 

Kemp) J.—The plaintiff-respondent sent 


his notice of demand in this case on Decem¬ 
ber 12, 1925, demanding payment within 
seven days and threatening legal proceed¬ 
ings in default. The appellant-defendant 
filed his .suit on January 6, J926, at Nandod 
in His Exaltered Highness the Nizam of 
Hyderabad's territories. The plaintiff-re¬ 
spondent filed his suit in Bombay in this 
Court on January 28, 1926. He took out a 
notice of motion on April 19, i926, and on 
April 23, 1926, Macleod, 0. J,, passed 
an order staying the Nandod suit. From 
that order this appeal is preferred. 

It remains to be stated that on March 6, 
1926, the defendant filed his written state¬ 
ment and a counter-claim to the plaintiff’s 
suit here. The defendant’s appearance was 
not under protest. 

Under the circumstances I am of opinion 
that this Court had jurisdiction to act 
against the defendant in personam as the 
defendant had submitted to the juris¬ 
diction without doing so under protest. 
Where a person appears unconditionally or 
without protest he submits to the jurisdic¬ 
tion on the whole case. See Manitoba and 
North-West Land Corporation y. Allan (9). 

I think, therefore, the learned Chief Justice 
had jurisdiction to pass an order of stay in 
the Nandod suit. 

The next point for consideration is whe¬ 
ther he should have passed such an order. 
Unfortunately he has given no reasons for 
his judgment and we are, therefore, not in 
a position to say what facts he took into 
consideration and what facts he did not. 
Prima facie, there is nothing oppressive in 
a defendant filing a suit in his country when 
a similar suit is filed against him by his 
defendant in this Court. The decided cases 
in England show that a foreigner has 
a right to prefer—if he thinks he 
can derive any advantage therefrom— 
the procedure of the Court of his own 
country. The Courts in England have 
been slow to exercise their jurisdiction in 
personam in such a case. They have laid 
down that it should be shown that the plaint¬ 
iff in the English suit should show that 
there is no advantage which his foreign de¬ 
fendant could obtain from the procedure in 
the foreign country which he cannotequally 
obtain in the English suit. [Cohen v. Roth- 
field (5), per Scrutton, L. J., at page 414*.] 
Moreover, there is do presumption that 

the multiplicity of actions is vexatious 
(9) (1893) 3 Ch. 432; 63 L. J. Ch. 156; 69 L. T. 

558. 

Page Oi (1919) 1 ‘ 
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and a special case must be made out to 
induce a British Court to interfere. [Mc¬ 
Henry V. Lewis (6).] It lies on the English 
plaintiff to show that the foreign action 
brought by his defendant is vexatious 
or oppressive. In Vanichand Rajpal 
V. Lakhmichand Maneckchaud (1) Mr, 
Justice Pratt refused the stay of a suit 
in Morvi State and that decision was 
upheld in appeal. Nevertheless, I think it 
is necessary to proceed with caution in 
India in applying the principle laid down 
in the English cases, which proceed on the 
assumption that the foreign Courts are 
Courts with an established system of juris¬ 
prudence tested by time and to which 
litigants can safely have recourse without 
the fear of not obtaining substantial justice. 

Is then the present suit at Nandod vexa¬ 
tious or oppressive? It certainly seems to 
have been filed by the defendant in the 
desire to be first in the field with his litiga¬ 
tion, after the plaintiff had threatened him 
with a suit in this Court. The plaintiff’s 
demand was made on December 12, 1;#25, 
and the defendant’s suit at Nandod was 
filed on January 6, 1926. Moreover, the 
defendant does not appear to have been 
anxious to give the plaintiff intimation of 
his Nandod suit, and the first intimation 
that the plaintiff had of it was when the 
defendant filed his written statement on 
March 6, 1926. The defendant did not 
serve his summons on the plaintiff till 
April 12, 1926. He says he was unable to 
do so before but this is questionable. More¬ 
over, in the Nandod suit the defendant 
reserved his right to sue for damages on 
the alleged failure of the plaintiff to supply 
the goods in time. He has, however, in 
the suit in this Court claimed such damages 
in his counter-claim. So, really, all the 
disputes between the parties will be dis¬ 
posed of in the suit here whereas there 
might have to be another suit for damages 
if the defendant proceeds with his suit at 
Nandod. It further appears that the cause 
of action really arose entirely in Bombay. 
Unfortunately, the difficulty in this case is 
that the order made on the notice of motion 
by the Chief Justice was made practically 
on the facts stated by the plaintiff. The de¬ 
fendant’s agent here filed an affidavit in 
which he asked for time in order that his 
principal might have an opportunity of 
replying to the plaintiff's affidavit. That 
application was refused and the order of 
stay was passed. 
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The result is we do not know really what 
answers the defendant would have made to 
the facts alleged by plaintiff. He claims 
that the written agreement was varied by 
an oral promise to deliver some of the 
goods, at any rate, in the Hyderabad State, 
Ha also claims that there was short de¬ 
livery and that in some cases country-made 
goods were supplied instead of English 
goods under the contract, and the cor¬ 
respondence shows that he appears to 
have been trying to obtain from the plaint¬ 
iff an account of the various deliveries. 
That really is what I think he means in 
his letter of November 10, 1925, when he 
says that he will pay whatever is due. 
Moreover, there was a dispute about a credit 
for Rs. 5,000. On the whole I am satisfied 
that there seems to be a real dispute in 
this case between the parties However 
dilatory the defendant may have been in 
proceeding with the Nandod suit, I cannot 
say in the particular circumstances of this 
case that that suit was either oppressive or 
vexatious. I wish here to point out that 
this does not appear to be the situation in 
which, e.g., a commission agent whose claim 
has been practically admitted by his con¬ 
stituent, files a suit in Bombay and is 
countered by a suit filed by the constituent 
in a foreign or up-country Court. Assuming 
always that the circumstances under which 
the Court has jurisdiction to act in perso¬ 
nam are satisfied, the Court would doubtless 
pass a proper order for stay in such a case. 
I agree the appeal should be allowed. 

A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 

Civil Rkvision PEririoN No. 686 of 1926. 

January 18, 1927. 

Present: —Mr. Justice Addison. 

DEVI Di rTA— Plaintiff—Petitionbe 

versus 

BABU RAM— Defbn'dant—Rbspon0ent. 

Limitation Act {IX of 1908), $. 6, Sck. I, Art. 158 
—Objections to award — Limitation — Court's power to 
extend time. 

Objections to an award must be filed within ten 
days from date on which it is submitted to the Court 
under Art 1?>8, Limitation Act, and the Court has no 
power to enlarge this period. 

The provisions of s. o of the Limitation Act do not 
apply to applications falling within Art. 158 of bich. I 
of the Act. 

Petition for revision of the decree of the 
Additional Subordinate Judge, Fourth 
Class, Una, District Hoshiarpur, dated the 
12th May, 1926. 
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Mr. Diini C/iand, for the Petitioner. 

Mr. I. C. Chopra^ for the Respondeat. 

JUDGMENT. —Daring the pendency 
of a suit the parties referred the subject- 
matter of the suit to the arbitration of 
Pandit Narain Chand who on the i2th of 
April, 1926, in the presence of the parties 
filed his award in Court. The Court fixed 
the 26th of April, 1926, as the date up to 
which parties could file objections to the 
award. On the 26th of April, 1926, objec¬ 
tions were filed but the Court has held that 
these objections were time-barred under 
Art. 155 of the First Schedule to the Indian 
Limitation Act as they were not filed within 
ten days after the award presented to the 
Court by the arbitrator in the presence of 
the plaintiff. As the Court held that the 
objections were barred it proceeded to pass 
a decree in accordance with the award. 
Against the order of the Court refusing to 
entertain the objections the plaintiff has 
applied hereon the revision side. 

Article 158 of the First Schedule of the 
Indian Limitation Act is quite clear. Ten 
days is the time within which the plaintiff 
should have presented his objections to 
the award after it was filed in Court in his 
presence. The objection should, therefore, 
have been presented by the 23rd of April 
and not on the 26th of April. The words of 
8. 5 of the Indian Limitation Act show that 
this .section does not apply to such applica¬ 
tions. There is a direct authority in the 
caseof5ur?/a Narain Jha v. Banwari Jha (1) 
a decision of the Calcutta High Court in a 
case very similar to the present in which it 
was held that no application having been 
made within the time prescribed by Art. 
158 it was not competent to the Court to 
extend the time prescribed by that Article. 

It was argued, however, that the peti¬ 
tioner was deceived by the order of the 
Court, this appears to me to be of no con¬ 
sequence. The law is quite clear. Ten 
days was the proper period. That time 
could not be extended by the Court and it 
was for the plaintiff if he desired to present 
objection to do so within the period pre¬ 
scribed by law. 

The result is that this revision must fail 
and I dismiss the petition but leave the 
parties to bear their own costs here as the 
point raised is a novel one. 

Petition rejected. 


BOMBAY HIGH COURT, 

Sbgj.nd Civil Appeal No. 320 of 1925. 

July 23,1926. 

Present;—Justice Sir Lallubn^i Shah, Kt., 

and Mr. Justice Fawcett. 

CHHAGANLAL SAKARLAL VANI 

—Defendant—Appellant 


^8 0- L. J. 35; 18 C. W. N. 


versus 

JAYARAM DEORAJ THAKAR and 
OTHERS—Plaintiffs—Respondents. 

of ^^08), s. 99, 0. 
v, 7*. 0 OniissioTi to dvcLw up final dtevtt 

e feet of—Preliminary decree, whether can be exeimted 
—against wrong legal representative—No objec^ 
tion by true legal representative--Decree, bindina 

nature of. ^ 

Where a Court has omitted to draw up formally 
a fanal decree iu a mortgage suit, if the preliminary 
decree has been made absolute, this decree coupled 
with the order making it absolute may be taken to 
be the linal decree, [p. 958, col. 2.] 

An omission to draw up a formal final decree may 

be condoned where the terms of the decree sought 

to be executed are otherwise ascertained or clearly 

ascertainable. Section 99 of the Civil Procedure Code 

will cover such an error where it does not affect the 

merits of the case or the jurisdiction of the Court Tn 
959, col. 1.] ’ 

A suit upon a mortgage executed on behalf of a minor 
was instituted after the minors death against his 
step-mother as his heir. The minor's grandfather 
who was made a party to the suit contended that 
he was not a necessary party and his name was 
struck off. In execution of the decree passed against 
the step-mother, the person who claimed under a 
transfer from the step-mother and the grandfather 
contended that the decree was invalid inasmuch as 

the grandfather and not the step-mother -was the 
legal heir: 

Held, (1) that it must be taken to have been decided 
for the purposes of the suit that the step-mother 
was the proper heir and that the decision was bindin^^ 
on the transferee; [p. 9G0. col. 1.] ** 

(2) that it was not open to the transferee to object 
to the execution of the decree on the ground that he 
had obtained some interest from the grandfather 
independent of the minors interests. 

[The necessity of following the rules of the Civil 
Procedure Code and the forms, relating to preliminary 
and final decrees pointed out.] 

Second appeal from the decision of the 
Assistant Judge at Thana, in Appeal No. 
102 of 1924, confirming the decree passed 
by the First Class Subordinate Judge, at 
Thana, in Darkhast No. 69 of 1921. 

Mr G. N. Thakor (with him Messrs. D. C. 
Virkar and G. M. Joshi)^ for the Appellant. 

P, B. Shingnt^ for the Respondents. 
JUDGMENT. 

Shah, J. —This appeal arises out of 
execution proceedings. It has given rise 
to somewhat prolonged arguments. Having 
regard to the points which have been 
raised in support of the appeal, it is desir¬ 
able that I should state the facts which 
hare girea rise to this appeal. It appeaw 
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that one Dagdu died, leaving a minor son 
Rangnath, two widows Santubai and Kashi- 
bai, his grandfather Govind, and an uncle, 
Yeshvant. It appears that in 18‘Jb, Santu¬ 
bai passed a simple mortgage on behalf 
of her minor step son Rangnath in favour 
of Jayaram, plaintiff No. 1. Apparently 
Rangnath's natural mother, Kashibai, was 
not alive then ; and we do not know ex¬ 
actly when Dagdu died. Anyhow when 
the mortgagees filed a suit on this mort¬ 
gage in 1911, they joined Santubai, 
Govind Balaji, the. paternal grandfather 
of Rangnath, and Yeshvant, the uncle of 
Rangnath, as defendants. Rangnath had 
died before the suit. It was stated in the 
plaint as follows 

The debtor Rangnath, a minor, is dead, 
and defendant No. 1 has passed the mort¬ 
gage-deed for her minor son and after his 
death she is his heir, and defendant No. 
2 is the grandfather (father’s father) of the 
minor Rangnath and defendant No. 3 is 
the paternal uncle of the minor Rangnath. 
Defendants Nos. 2 and 3 are reversionary 
heirs of the deceased Rangnath.” 

in this suit Govind, the grandfather, 
filed hie written statement in which he 
pleaded that really the properly mortgaged 
belonged to him. He did not contest the 
recital in the plaint that Santubai was the 
heir of the deceased minor Rangnath, and 
he pleaded that he had been unnecessarily 
joined in the suit. It seems that a few 
days before the decision of the suit, the 
Court directed the names of Govind and 
Yeshvant to be struck off, and ultimately 
on September 18, 1911, the following decree 
waspassed:--- , 

” Rs. 5,000 became due to the plaintiffs 
under a mortgage-deed Ex. 18 on the date 
on which the suit is filed. It is hereby fur¬ 
ther ordered as follows :—If defendant 
No. 1 pays in Court on March 18, 1912, or 
before that day Rs. 5,000 and interest there¬ 
on at the rate of nine percent, per annum 
from the date of the filing of the suit till 
payment and costs of this suit as mention¬ 
ed below, the plaintiff do hand over all 
the documents they may have got in their 
possession or power in respect of the mort¬ 
gaged property to defendant No. 1 or to 
that person whom she will appoint, and 
if it is found necessary to do so, that pro¬ 
perty free from mortgage and free from 
all the encumbrances created on the same, 
by the plaintiffs or any persons claiming, 
under the plaintiffs or cieated by the per- 


eons under whom they may be i-iuiiiig 
forwaid their claim, siiould he re-convc ved 
totlie defendant No. 1. It is further (.ruer- 
ed as follows ; - If defendant No. I dots 
not pay tlie aforesaid amount as menlic.ned 
above the entire morigaged lU'opeiiy, or 
a sufficient portion thcietd should be" ecdd 
and the an:ount of sale-proceeds sl.-ould 
be paid into Court and should be utilized 
towards payment of the amount directed 
to be paid to the plaintiffs, of the subse¬ 
quent interest and of subsequent costs, and 
if there reuiains any balance it should be 
returned to defendant No. J. The suit 
against defendants Nos. 2 and 3 is dis¬ 
missed." 

Thereafter, in December, 1913. the plaint¬ 
iffs filed Darkhast No. 204 of 1913 in which 
they prayed as follows;— 

"The decree should be made absolute 
and interest hereafter should be caused to 

be paid at nine per cent, per annum. If 
the amount be not paid by defendant No. 
1 the immoveable property mortgaged and 
shown in the accompanying statement 
of claim should be sold and the amount be 
paid to plaintiffs.” 

On February 3, 1914, the Court made 
the following order "The defendant does 
not appear. Decree for sale made ab¬ 
solute.” Nothing further was done on this 
darkhast. Two darkhasts were filed—one 
in April, 1915, and another within three 
years in April, 1918. In Februar 3 % Iy20, 
another darkhast was filed, but all these dar- 
khasis really were not proceeded with and 
apparently nothing was done. Then, on 
April 19, 1921, the present darkhast was 
filed. Santubai had died in 1920. Before 
she died, Santubai and Govind had joined 
in executing a conveyance of the mortgag¬ 
ed property to one Chhaganlal Sakarlal 
Vani. In the present darkhast the descrip¬ 
tion of the parties was given in this way:— 
Santubai deceased by his legal representa¬ 
tives original defendants Nos. 2 and 3, and 
Govind Balaji (defendant No. 2) having died 
he was further described as represented by 
his legal representative Yeshvant Govind, 
originaldefendant No. 3. It may bemention- 
ed that the transferee Chhaganlal Sakarlal 
Vani was brought on the record in October, 
1923. Thereafter the description of the parties 
was amended by mentioning the original 
defendants Nos. 2 and 3, i. e., Govind and 
Yeshvant, as the legal representatives of 
the deceased Rangnath. This was done 
on March 15, 1924. 
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After the transferee from Govind and 
Santubai was brought on the record, seve¬ 
ral contentions were raised. Some of them 
were based on the allegation that Santu¬ 
bai being the step-mother of Rangnath 
was really not the heir of Rangnath ac¬ 
cording to Hindu Law, but Govind, the 
paternal grandfather, was the nearer heir. 
Evidence was adduced to show that San¬ 
tubai was the step-mother of Rangnath 
and not his natural mother. It was held 
that the decree, of which execution w’as 
sought, was legally made final and was 
capable of execution; that the applica¬ 
tion for execution was maintainable ; and 
that Santubai was not the legal repre¬ 
sentative of Rangnath. The Court ordered 
execution to proceed. It was held, that 
a separate suit was necessary for the pur¬ 
pose of determining whether the mort¬ 
gage-decree under execution was valid or 
not, and that it was not open to the 
added parties to contest the validity of the 
mortgage decree in execution proceed¬ 
ings. It was also held that the added 
parties were the representatives of the 
judgment-debtor. 

The transferee Chhaganlal appealed to 
the District Court, and the learned Assist¬ 
ant Judge who heard the appeal, found 
that it was not open to the appellant to 
raise the contention that Saptubai was not 
the heir of Rangnath, andT to contend that 
the decree obtained against her was not 
binding upon him. He held that the 
darkkast was not premature on the ground 
that the decree was not made final. The 
learned Assistant Judge also held that the 
darkkast was not time-barred, and accord¬ 
ingly, dismissed the appeal. 

The transferee has now appealed to this 
Court, and four points have been raised 
in support of his appeal. First, it is urged 
that there is no executable decree because 
the final decree, which would be the only 
executable decree, has not been passed, and 
the decree which is sought to be executed 
is only a preliminary decree. Secondly, it 
is urged that as the heirs of Rangnath were 
brought on the record on March 15, 1924, 
i. e , more than three years after the preced¬ 
ing darkkast which was in February 1920, the 
execution was barred. Thirdly, it is urged 
that the decree is invalid because Santubai 
was never the heir of Rangnath according 
to Hindu Law, so long as Govind, the 
paternal grandfather, was alive. And, lastly, 

is urged that in any case nothing more 


IS liable to be sold in execution than the 
nght, title and interest of Rangnath. 

As regards the first point, it is perfectly 
true to say that there was a preliminary 
decree passed, and there was the order 
rnaking the decree for sale absolute; but 
Uiere was no formal final decree drawn up. 
Technically, therefore, it is right to say 
that tbere is no final decree which could 
be executed. This contention has become 
possible because of the laxity which prevails 
in the lower Courts in drawing up decrees 
in mortgage suits. In the present case the 
preliminary decree was drawn up in the 
proper form provided bv the Code of Civil 
Procedure. Under r. 5 of O. XXXIV. when 
such payment as is directed bv the pre¬ 
liminary decree is not made,' the Court 
Shall on application made in that behalf 
by the plaintiff, pass a decree that the 
mortgaged property, or a sufficient part 
thereof, be sold. And when an order mak¬ 
ing the decree absolute is made, the final 
decree has to be drawn up. The question 
that now arises is whether, at this distance 
of time, nearly fifteen years alter the decree, 
and twelve years after the order making 

the decree absolute was made, the execu¬ 
tion can go on or not. 

Having regard to the terms of the pre¬ 
liminary decree which has been made ab¬ 
solute, we could only attribute the omission 
to have a final decree drawn up to a mis¬ 
apprehension on the part of the Court, as 
well as the parties concerned as to the 
necessity of having a final decree formally 
drawn up. The parties seem to have gone 
oil all these years on the footing that the 
preliminary decree, which was made ab- 
solute, was the formal expression of the 
final decree under r. 5 of 0. XXXIV, as 
from tfie date when it was made absolute. 

1 am of opinion that, though the final 
decree has not been formally drawn up, 

of the preliminary decree, 
wfiich has been 'inade absolute, that decree 
coupled with the. order may be taken 
under the circumstances to be the final 
decree. In its ultimate analysis, it is only 
a formal defect. It is-, conceivable that a 
formal defect of this n^ature may lead to 

a real difilculty in the vway of execution; 
ana it is necessary to 8e^^ that even such 
a formal defect does noi^ creep in, and 
inat a formal decree is dr&wn up when 
tfie decree is made final. Biif, under the 
circumstances of this case, we l&re not pre¬ 
pared to hold that there ia no 
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decree. The result of allowing a conten- nulliiy as it was passed against the step- 
lion of this nature at this distance of time mother. It appears tiiat in both the lower 
will be that a decree will have to be drawn Courts, the point was conceded that the 
up formally now and a fresh beginning grandfather was the preferential iieii. and 
will have to be made in the wayofexe- even here when ilie appeal was first argued 
cution after the lapse of so many years, it was so assumed. In view, liowever of 
That is a result which should be avoided the difficulty of this question we have 
so far as it is legally possible to do so. heard further arguments to-day on tlie 
On^ this point there is no express decision point. It does not appear to me to be 
which can help the Court one way or the free from doubt and difficulty, as it ap- 
other. ^ But having regard to the observa- peared to the lower Courts. I do not 
tions in Jawahir Mai v. Kistiir Chand (1) desire, however, under the cii-cumstances 
it seems to us that an omission of this of the case, to examine the (piestion whe- 
kind may be condoned where the terms ther under the \'yavahara Mayukha the 
of the decree sought to be executed are step-mother is to be preferred as an heir 
otherwise ascertained or clearly ascertain- to the grandfather or not. It may be said 
able, as they are in this case. Section 99 that, having regard to the position which 
of the Code of Civil Procedure would she would occupy as the widow of the 
cover such an error or irregularity, as nearest ^oira;a she would come in 

under circumstances such as we have in next after the named heirs in the compact 
this case, it does not affect the merits series of heirs, and from that point of 
of the case or the jurisdiction of the Court, view perhaps it may be said that she is 

The second point is that when the heirs to be preferred to the grandfather There 
of Rangnath were properly described on has been no decision on this point In 
the record of the present application on support of the view that the grandfather 
March 15, 1^24, the execution was time- is to be preferred, Mr. Thakor has ur^ed 
barred. It seems to me that the point is arguments on the interpretation of texts 
untenable. In the first place, when the which require consideration. In the view 
darkhast was filed, the persons were pro- 1 take of the case, it is not necessary to 
perly described as the heirs of Santubai, examine this qufstion further. I prefer 
who was the judgment debtor under the to leave it undecided and rest content 
decree. The subsequent amendment seems only by pointing out that the assumption 
to have been made on the contention which has been so readily made in the 

raised by the transferee after he was lower Courts may require to be considered. 

brought on the record. I am not at all Assuming, for the sake of art^ument' 
sure that that amendment was necessary or that ISantubai was not the proper heir 

correct. But to treat that amendment as according to Hindu Law, the fact remains 
a ground for holding that the application that she was described as an heir at the 
is timerbarred is wholly unsound. There time the suit was filed. The grandfather 
is no doubt that the application as pre- who is now put forward as the preferential 
sented in April,1921, was properly presented, heir, was a party to that suit. He filed his 
and Govind. and aftsr his death, bis legal written statement, and he did not contest 
representative Yeshvant, were brought in in any sense the correctness of the recital 
as legal representatives of Santubai who in the plaint to which I have already 
was originally sued ae the heir of the alluded. Thus the suit proceeded on the 
deceased mortgagor Rangnath. basis that Santubai was the legal repre- 

As regards the third point, it is urged sentative and the heir of Rangnath, Govind 

that the decree is a nullity, as it was had filed a written statement and his 
passed, not against the true heir of Rang- name was ordered to be struck off the 
nath, but against one who was not his record. He did not then contest this 
legal heir according to Hindu Law. In allegation which was made by the mort* 
other words, it is urged that according to gagee in the suit; but, on the contrary he 
Hindu Law under the Vyavahara Mayukha, pleaded that he was unnecessarily joined 
by which the parties are governed, the in the suit. It seems to me, therefore that 
grandfather being the preferential heir in all subsequent proceedings in the’suit 
over the step-mother, the decree was a it must be taken, at least so far as Govind 

*(l) 13 A. 343; A. W. N. (1891; 119; 7 lad. Dec. (n. s) person claiming under him are 

fir. concerned, that Santubai was properly 
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joined as the legal representative of Rang- 
nath, and that the decree was properly 
passed on that basis, that is, it must be 
taken to have been decided for the pur¬ 
poses of the suit that Sanlubai was the 
proper legal heir of Rangnath. 

That principle has been recognised by 
the Privy Council in Genry Henry Hook v. 
Administrator-Genei'al of Bengal {‘Jjaad also 
Ramachandra Rao v. Ramachandra Rao (3). 
It would lead to very anomalous results if 
any other view were taken of the position 
of Santubai with reference to this litiga¬ 
tion. Apart from that it is hardly open 
to the transferee, who comes in as the 
representative of Govind and Santubai, as 
he has got his conveyance from them, to 
question the validity of the decree in exe¬ 
cution. It seems to me that it would not 
be open to him to do so in execution pro¬ 
ceedings. But in the view which I take 
of the finding as to Santubai being the 
heir of Rangnath for the purpose of this 
litigation, 1 hold the decree to be valid 
and binding upon the parties, and as the 
present appellant claims under her, he is 
equally bound by that decree. 

The last point, namely, that it is only 
the right, title and interest of Rangnath 
that is liable to be sold, is a point which 
does not affect the execution of the decree. 
The original mortgagor was Rangnath as 
represented by his step-mother Santubai. 
When the property is put up for sale, in 
effect, it will be the right, title and interest 
of the mortgagor as now represented by 
the parties on the record that will be put 
up for sale. If any person has any interest 
independent of the interest of the mort¬ 
gagor, that cannot be affected by the exe¬ 
cution of this decree. But the transferee 
cannot object to the execution of the decree 
on the ground that he is claiming under 
Govind some interest which is independent 
of Rangnath’s interest in this property. If 
he has any such interest at all it is an 
interest which has to be established in a 
separate suit. But the existence of any 
such interest would be no ground for not 
allowing execution of the decree to proceed. 

(2) 60 Ind. Cas. 631; 48 I A. 187; 23 Bom. L. K. 648; 
19 A. L. J. 366; 40 M. L. J. 423; 29 M. L. T. 336; 
ri921) M. W. N. 313; 33 C. L. J. 405; 3 U. P. L. R. 
(P. 0.) 17; 25 0. W. N. 915; 14 L. W. 221; 48 C. 499 
(P. C.). 

(3) 67 Ind. Cas. 408; 491. A. 129; 24 Bom. L. R. 963; 
30 M. L. T. 154; 26 O. W. N. 713; 45 M. 320; 35 0. L. 

J. 545; 16 L. W. 1; (1922) M. \V. N. 359; 20 A L. J. 
684; 43 M. L. J, 78; A. I. R. 1932 P. 0. 80 (P. 0.}, 
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We, therefore, dismiss this appeal with 

costv«. 

Fawcett, J, —I would only add with 
reference to the first point that the execut¬ 
ing Court has not unnaturally been misled 
in committing the informality under con¬ 
sideration by the practice that existed 
when the procedure followed in such cases 
was that prescribed by the Transfer of 
Property Act. Under that Act there was 
only a decree, which was followed by an 
order absolute. Unfortunately that old 
practice is often followed in spite of the 
changes made by the Legislature by the 
provisions of O. XXXIV of the present 
Civil Procedure Code. On the other hand, 
as was pointed out in Harjivan Devraj v. 
Gajanan Kashinath Naik (4),the Legislature 
unfortunately did not then make the posi¬ 
tion as clear as it should have, and the 
prescribed forms for preliminary mortgage- 
decrees embody much that should more 
properly have been put in the form of final 
deciee. In these circumstances, there is 
obviously room for paying more regard 
to the equities and substantial principles 
of justice rather than to the informalities 
that have occurred. The forms of preli¬ 
minary mortgage-decrees have been al¬ 
tered by this Court under the Government 
Notification No. IG46 published at pages 575 
et seq of the Bombay Government Gazette for 
iy2t/. Part I; and it is to be hoped that 
such informalities will not occur in future. 
No doubt, it is a possible contention, which 
has in fact been urged, that there was no 
proper application by the decree-holders 
for a final decree. But in the first Bar- 
khast of 1914 they did include a prayer 
that the decree should be made absolute, 
and it would be an obvious technicality to 
say that the Court ought not to have made 
any order except on a separate application 
in the suit. Though it was called a dar- 
khast, it was really an application to make 
the decree final, and, therefore, should be 
held to be a proper application. 

I agree, therefore, that the appeal should 
be dismissed with coats. 

Shah, J,—I desire to express my agree¬ 
ment with the observations of my learned 
brother as to the necessity of following pro¬ 
perly the rules of ths Code and the forms 
of preliminary and final decrees as now 

amended, 

A’ Appeal dismissed. 

25 Bom. L.R. 459; A. L R, 

1923 Bom. 420. 
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PATNA HIGH COURT. 

Crimixal Revision No. 383 of 1926. 

July 14, 192 e>. 

Present: —Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Foster. 

MAIN I MiSSl R— Accused —Applicant 

VSUS 

EMPFROR— Opposits Party. 

Criminal Procedure Code (Acf V of l^US), ss. 17, 
—Sanction by Magistrate for prosecution — 
Application for withdraival—Proper forum—Sessions 
Judge or District Magistrate-Court Dj whom Magis- 
trate 'is subordinate', meaning of. 

For tlie purposes of the Criminal Procedure Code, 
unless it is sliowu tliat there is some express pro¬ 
vision to tile contrary, the District Magistrate and 
not the Sessions Judge is the authority to whom the 
Sub-Divisional Magistrate is subordinate, and, there¬ 
fore, when we Ihid in this Act words relating to an 
o.licer to whom the Sub-Divisional Magistrate is sub¬ 
ordinate we must construe that as meaning not the 
Sessions Judge but the District Magistrate, [p. 903, 
col. 2.] 

A complaint made under the provisions of s. 195 (u) 
of the Code of Criminal Procedure by a Magistrate 
acting as a public servant is not a judicial order, 
and even if it were so, under the provisions of that 
section, there being no exception from the broad laile 
laid down in s. 17 of the Code, the olUcer to whom he 
is subordinate is the District Magistrate and not the 
Sessions Judge. An application for withdrawal of 
a complaint under s. 195 (a) made by a Sub-Divi¬ 
sional Magistrate should, therefore,be made to the 
District Magistrate and not to the Sessions Judge, 
[p. 96-1, col. 1.] 

Where a Magistrate acts under cl. (a) of s. 195 (1) 
of the Code of Criminal Procedure he acts not as a 
Court but as a public servant, and sub-s. (3) of 8. 195 
of the Code does not, consequently, apply to such 
a case, 

Criminal revision against an order of the 
Sessions Judge, Purnea, dated the 20th 
Miy, 1926, confirming that of the District 
Magistrate, Purnea, dated the 4th March, 
1926. 

Mr. S. Sinha (with him Messrs Kailaspati, 
B. P. Varma and P. P, Varma), for the 
Petitioner. 

Mr. H. L. Nandkeolyar, (Assistant Gov¬ 
ernment Advocate), for the Opposite Party. 

JUDGMENT. 

Miller^ C. J. —This is an application 
in revision from an order of the Sessions 
Judge of Purnea refusing to consider the 
question of withdrawing a complaint pre¬ 
ferred by a Sub-Divisional Magistrate under 
the provisions of s. 195 of the Code of Cri¬ 
minal Procedure. The learned Sessions 
Judge considered that he had no jurisdic¬ 
tion to grant the relief sought and conse¬ 
quently refused to interfere. 

From that decision the present proceed¬ 
ings are brought asking us to interfere in 

til 
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revision after finding that the learned Ses¬ 
sions Judge had jurisdiction to interfere. 
In order to understand how the point arose, 
and ultimately it depends upon the con- 
strucUon of ss. 17 and 19:> of the Code of 
Criminal Procedure, it is necessary to state 
shortly the facts out of which the case ai i.-ts. 
It appears that in the District of Purnea 
there are certain melas held at certain 

5 ear. They are organis¬ 
ed by zemindars in the neighbourhood 
aud where two such melas are held at 
or about the same time there is a certain 
amount of rivalry which at times is of such 
dimensions that it is apt to create a breach 
of the peace. During the holding of two 
melas, one at Sankerpur and the other at 
Simarbani, which are two villages a short 
distance apart, the rivalry between the pro¬ 
prietors of these two melas was so great 
that something in the nature of a riot oc¬ 
curred last year several people being injur¬ 
ed, and I believe three being killed. Babu 
Maini Missir, who is the petitioner in this 
case, is the proprietor of the mela held at 
Sankerpur and Babu Sundar Lai is the pro¬ 
prietor of a similar mela held at Simarbani 
a few miles distant. It has been usual for 
the petitioner to hold his mela sometime in 
February but before it comes to a conclu¬ 
sion it has also been the custom for Babu 
Sundar Lai to hold his viela a few miles 
distant with the consequence that they are 
both going on at the same time and the 
sort of trouble which I have indicated is apt 
to arise. In order to obviate any such 
trouble during the presentyear proceedings 
were taken by the Sub-Divisional Magis¬ 
trate of Araria, who is a Magistrate of the 
First Class, under s. 144 of the Code of Cri¬ 
minal Procedure, and both the parties to 
whom I have referred were called upon under 
that section to show cause why they should 
not take action upon ibeir property in a cer¬ 
tain manner indicated by the Sub-Divisional 
Officer. They appeared before him and in 
the result the Sub-Divisional Officer passed 
an order that the first mela, the one held at 
Sankerpur by the petitioner, should lake 
place between the 14th and the 27th Febru¬ 
ary, and that it should end on the latter 
date, and that the me^a held at Simarbani 
should subsequently take place beginning 
a week later on the 6th March and shoula 
end on the 19th March. 

From this order Babu Sundar Lai moved 
the District Magistrate under s. 144 (4; of 
the Criminal Procedure Code and when thf 
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matter came before the District Magistrate 
he haf] the parties before him and apparent¬ 
ly they were willing to pay for the services 
of armed Police during the time that the 
mela should be going on concurrently in 
the two different villages if the Magistrate 
would modify the order passed by his sub¬ 
ordinate and allow the melas to be held in 


the same manner as they had been on pre¬ 
vious occasions. In the result the District 
Magistrat passed the following order:— 

“Kach party is prepared to pay for armed 
Police to ensure that there should be no 
breach of the peace in his mela. That 
being the case there is no necessity for any 
order against the petitioner under s. 144, 
Criminal Procedure Code. The Superintend¬ 
ent of Police will please report the cost 
of deputing a sufficient number of armed 
Police to each mela, to-day if possible. On 
receipt of his report I shall pass final 
order."’ 

The report was submitted from which it 
was found that the cost of providing Police 
for the days when the two melas would be 
going on concurrently would be Rs. 110. 
Thereupon the Magistrate ordered that 
upon Sundar Lai depositing half the 
amount the order under e. 144 against him 
would be rescinded, and he further ordered 
that if the opposite party, that is, the peti¬ 
tioner in the present proceedings, deposited 
the other half as payment, which he should 
do without delay, he had no doubt that 
the learned Sub-Divisional Officer would be 
prepared to consider the order with regard 
to his mela. 

The petitioner whose mela was to take 
place first did not deposit his share of the 
cost of providing armed Police but on the 
4th March, sometime after the first mela 
had been in progress, the other party Babu 
Sundar Lai did deposit his share. Mean¬ 
time, the petitioner’s mela continued not¬ 
withstanding that the petitioner had de¬ 
posited nothing. On the 4th March Babu 
Sundar Lai, as I say, having deposited 
his share the Magistrate stated that 
the petitioner Maini Missir had not fulfilled 
his undertaking to deposit half the cost of 
the Police force and, therefore, there was no 
reason to modify the order under s. 144 
against him. The order against him was 
that he should close his mela on the 27th 
February and, therefore, on the 4th March 
be was contravening the order passed by 
the Sub-Divisional Oflacer. On the 6th 
J^arch Police protection was afforded half 


the cost of providing the Police having 
been paid by the other party and both 
melas went on simultaneously. On the 
7th March still the petitioner had not paid 
his share of the Police protection and so 
matter continued until the 11th March. 
In these circumstances it being found diffi¬ 
cult to get themoney from the petitionerpro- 
ceedings w’ere taken under s. 188 of the 
Indian Penal Code against him. These 
proceedings were taken on the complaint 
of the Sub Divisional Officer. The im¬ 
mediate result was that on the following 
day the petitioner paid his share of the 
money for the Police protection. 

Subsequently the application, to which I 
have referred, was made to the Sessions 
Judge to withdraw the complaint put for¬ 
ward by the Sub-Divisional Officer and the 
Sessions Judge came to the conclusion that 
he had no jurisdiction to do so and that in 
fact the proper person to apply to was not 
himself but the District Magistrate and, 
therefore, he refused to interfere with the 
result that the prosecution under s. 188 is 
still pending against the petitioner. 

It is from that orderof the Sessions Judge 
that the present application in revision is 
brought. Whether or not the Sessions 
Judge refused to exercise a jurisdiction 
which he possessed must depend primarily 
upon the interpretation of s, 195 of the Code 
of Criminal Procedure. That section pro¬ 
vides in sub-8. (1), cl. (a), that 

“No Court shall take cognizance of any 
offence punishable under es. 172 to 188 of 
the Indian Penal Code, except on the com¬ 
plaint in writing of the public servant con¬ 
cerned, or of some other public servant to 
whom he is subordinate.” 

It may be mentioned that ss. 172 to 188 
are offences in the nature of contempt for, 
or disobedience of, the lawful orders of 
public servants, and in such cases no 
Court shall take cognizance of such offences 
unless the complaint is made by the public 
servant himself or by some other public 
servant to whom he is subordinate. By 
cl, (6) of sub'S. (1) a different class of offen¬ 
ces is provided for, a class of offences 
such as perjury, forgery, using forged docu¬ 
ments and matters of that sort which are 
offences committed in the course of judicial 
proceedings and in such cases it is provided 
that no Court shall take cognizance 
“of any offence punishable under any of 
the following sections of the some Code, 

namely, ss. 193, 194, 195, 196, 199, 200, 
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205, 206. 207, 20S, 209, 2i0. 211 and 228, 
when such offence is alleged to have been 
committed in or in relation *o, any pro¬ 
ceeding in any Court, except on the com¬ 
plaint in writing of such Court or of some 

other Court to which such Court is subor¬ 
dinate”. 

It will be seen by the two clauses of that 
sub section that there are two distinct 
classes of offences referred to and there are 
two distinct classes of persons by whom the 
complaint must be made in such cases 
before the Court trying the offences can 
take cognizance of them. The first class 
of persons are the public officers them¬ 
selves whose orders have been disobeyed 
or brought into contempt. The second 
class is the Court in which, or in relation 
to any proceedings in which, the offence 
has been committed. Then by aub-s. (5) of 
the same section 

“Where acomplaint has been made under 
sub 8. (1), cl. (a)” (which applies to the 
present case) "by a public servant, any 
authority to which such public servant is 
subordinate may order the withdrawal of 
the complaint and, if it does so, it shall 
forward a copy of such order to the Court 
and, upon receipt thereof by the Court, 
no further proceedings shall be taken on 
the complaint.” 

The petitioner’s case is that the District 
Judge is the authority within the sub¬ 
section to which the public servant, namely, 
the Sub-Divisional Officer in this case, was 
subordinate and, therefore, that in apply¬ 
ing to the Sessions Judge he applied to the 
proper person for withdrawal of the com¬ 
plaint. Whether or not it is the Sessions 
Judge or the District Magistrate who is the 
authority to which the Sub-Divisional 
Magistrate is subordinate seems to me to 
depend entirely upon the provisions of 
B. 17 of the Act. Section 17 provides as 
follows:— 

“All Magistrates appointed under ss. 12, 

13 and 14,” (which includes the Sub-Divi¬ 
sional Magistrate in this case) “and all 
Benches constituted under s. 15, shall 
be subordinate to the District Magistrate 
and he may, from time to time, make 
rales or give special orders consistent 
with this Code as to the distribution of 
business amongst such Magistrates and 
Benches.” 

Then sub ss. (2) (3) and (4) deal with 
matters which are not relevant to the pre- 

p^at discusBion and eub-s. (5), if there 
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was any doubt as to who is the otTicer to 

whom ttie M igistrate wassubordiirite .seems 

to put an end toil. Sub s. (5j provides as 
follows : — 

"Neither tlie Oistrict Magistrate nor the 

Magistrates or Benches appointed or con¬ 
stituted under ss. 12. i;i, i4 and la shall 
be subordinate to theSessions Judge,except 

to the extent and in the manner hereinafter 
expressly provided.” 

The result of that appears to me to 
be that for the purposes of the Criminal 
1 rocedure Code, unless it is shown that 
there is some express provision to the 
contrary, the District Magistrate and not 
the bessions Judge is the authority to 
wliom the Sub-Divisional Magistrate is 
subordinate, and, therefore, when we find 
in this Act ttwds relating to an officer 

to vhom the bub-Divisional Magistrate is 

subordinate we must construe that as 
meaning not the Sessions Judge but the 
District Magistrate. There are exceptions 
contained in the Act which have the 
effect of modifying the provisions of 8.17 
instance s. 435 gives powers to the 
High Court, the Sessions Judge and the 
District Magistrate or the Sub-Divisional 
Magistrate in certain cases to call for the 
records of inferior Courts, but appended to 
that section is an Explanation which states. 
All Magistrates, whether exercising 

original or appellate jurisdiction, shall be 

deemed to be inferior to the Sessions Judge 
for the purposes of this sub-section and of 

s. 437. 

We, therefore, have in that section ea 
instance of cases in which Magistrates 
are to be deemed to be inferior to the 
Sessions Judge, in other words the Sessions 
Judge IS to be regarded as the authoriiy to 
which they are subordinate. There are 
other sections in the Act making some- 
what similar provisions but with regard 
to s. 19o 1 do not find that there is any nro. 

vision which takes it out of the general 
rule laid down in s. 17. 

It wa.s argued that as the Sub-Divisional 
Magistrate being a Magistrate of the first 
class 13 subordinate to the Sessions Judge 
in cases of appeals from his judicial deci* 
sions, therefore, he must be treated as 
being subordinate to the Sessions Judge 

it is con- 

tended that the order passed by the Sub- 
Divisional Magistrate in the present case 
was a judicial order and was an order, 
therefore, which would come, if any appea^ 
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lay to the Sessions Judge and not to 
the District Magistrate. I am not prepar¬ 
ed to find that a complaint made under 
the provisions of 8. 195 (a) by the Magis¬ 
trate acting as a public servant, in other 
words as a complainant in the case, is a 
judicial order, but even if it were so, it 
seems to me that under the provisions 
of that section, there being no exception 
from the broad rule laid down in s. 17 
the officer to whom he is subordinate would 
still remain the District Magistrate. For 
these reasons I think it is unnecessary 
to consider the cases which have been 
quoted to us and in which theie appears 
to be a conflict of opinion as to whether 
orders passed under s. 144 and sanction 
granted under s. 195, before it was amend¬ 
ed in 1922, were judicial or administra¬ 
tive orders. I rest my judgment upon 
the interpretation of s. 17 of the Act and 
the fact that there is no exception 
from the rule laid down in that 
section to be found within the provisions 
of 8. 195. Therefore, it seems to me that 
the Sessions Judge was right when h© 
said that he was not the proper tribunal 
to apply to in order to withdraw the pro¬ 
secution, An argument was based upon 
sub s. 3 of 8. 195 which provides that for 
the purposes of this section, a Court shall 
be deemed to be subordinate to the Court 
to which appeals ordinarily lie from the 
appealable decrees or sentences of such 
former Court. This sub-section, however, 
seems manifestly to refer to the cases 
mentioned in clauses (6) and (c) of s. 195 
(1) where the complaint must be made by 
the Court and not to cl. (a) where the 
complaint is to be made by a public 
servant. The Magistrate, whilst acting 
under that clause is acting as a public 
servant and sub-section (3) has, I think, no 
application in this case. The antithesis 
between “public servant” in cl. (a) and 
"Court” in els. (b) and (c) is marked, 
and, in my opinion, the Magistrate act¬ 
ing under the former clause is, acting, 
not as a Court, but as a public servant. 

We have been asked in this case, even 
if we should consider that the Sessions 
Judge was right in refusing to interfere, 
to take the view that it has not been 
shown that any real offence was commit¬ 
ted under s. 188 of the Indian Penal Code 
and on that ground to set aside the whole 
proceedings or to direct a withdrawal of 

^he prosecution, It has been said that in 
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the particular circumstances of the case 
it cannot be shown that the disbodience 
to comply with the order either caused or 
tended to cause obstruction, annoyance or 
injury, or risk of obstruction, annoyance 
or injury, to any person lawfully employ¬ 
ed. It has further been argued that the 
offence, if any was committed, was a pure¬ 
ly technical one, because the petitioner 
had agreed to pay his share of the cost 
of Police protection, and the mere fact that 
he bad not paid it in time could really 
make no difference in the case and, there¬ 
fore, the offence was a purely technical one 
if any. I do not think it can be said that 
the fact of holding these two melas at the 
same time having regard to what had taken 
place in previous years could not by any 
possibility be regarded as tending to cause 
obstruction, annoyance or injury, or risk 
of obstruction, annoyance or injury, to any 
person lawfully employed. That there was 
a breach of the Sub-Divisional Magistrate’s 
order cannot be denied. His order was that 
unless the petitioner should pay hie share 
of the costs of the Police he should close his 
mela on the 27th February. Nevertheless 
he kept it open and even after the neigh¬ 
bouring mela had started on the 5th March 
still the petitioner kept his own mela open 
and the two were running concurrently 
notwithstanding the order passed by the 
Sub-Divisional Officer. It was, therefore, a 
clear breach of the order passed. Ido not 
think, therefore, that any case is shown for 
quashing the proceedings or for interfering 
in any way. At the same time I cannot 
help feeling that as the affair has passed 
off without any breach of the peace, with¬ 
out any inconvenience and without sub¬ 
jecting anybody to annoyance, that the 
matter has now assumed a very different 
form. The petitioner did in fact, although 
not till after proceedings were taken by 
a complaint being lodged by the Magis¬ 
trate, pay his share of the cost of the 
armed Police, and 1 have no doubt that even 
without those proceedings it would even¬ 
tually have been recovered. However that 
may be, I think, if the case is persisted 
in, and the petitioner should be found to 
have committed the offence, his punish¬ 
ment would probably be nominal, but 
that is no reason why we should at 
this stage interfere. The application is 
dismissed. 

Foster^ J.—I agree. 

A, N.A. Application dimmed,. 
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MUaAMMAni t 

LAHORE HIGH COURT. 

Gkiminal Appeal No. 1^95 of 1926. 

February 10, 1927. 

Present: —Mr. Juatice Agha Haidar. 
MUHAMMADI axd oTHEiS—A couseu— 

Appkllants 

KALA SON OF KHANAN— Accused— 

Non-Appellant 

vers7is 

EMPEROR— Re'^pondknt. 

Criminal Procedure Code (Act V of ISOS), ss. 230 (d), 
537—'Same transaction—Tests of unity of time and 
place, value of —Joint trial of o^ences not in course 
of same transaction, effect of. 

Before different offences can be said to Imve been 
committed 'in the course of the same transaction* by 
the various persons charged with tlie same, it must 
be seen whether such persons had a common purpose 
resulting in actions which constitute a concatena of 
events ultimately leading to the commission of such 
offences. The tests of unity of time and unity of 
place as regards the offences with which the various 
accused persons may be charged are not always safe 
criteria for the purpose of determining whether or 
not these offences were committed ‘in the course of 
the same transaction’, [p. 966, col. 1.] 

A joint trial of several persons charged with offences 
not committed in the course of the same transaction 
is not an irregularity which is curable under s. 5.37, 
Criminal Procedure’Code, but is an illegality which 
vitiates tlie whole trial. [j>. 906. col. 2.| 

Gobind Koeri V. £?mperor (5), followed. 

A person committing theft was caught and tied 
down. On bearing of his condition four of his friends 
came and rescued him and a tight ensued in which 
injuries were caused. These five persons were jointly 
tried for offences under ss. 379, 225, 147, 148, 140, 
325 of the Penal Code : 

Held, the joint trial was illegal inasmuch as the 
theft could not be said to be a part of the same 
transaction as the assault which subsequently ensued. 

Appeal from an order of the Magistrate, 
First Class, exercismg powers under e. 30, 
Criminal Procedure Code, Muzaffargarh, 
dated the 13th November, 1926. 

Mr S. A. Nasir, for the Appellants. 

Mr. Sleem, for the Government Advocate, 
for I he Respondent. 

JUDGMENT.— The four appellants, 
Muhammadi, Innam Bakhsh alias Imaman, 
Kariman and Habib, have been convicted 
and sentenced to various terms of imprison¬ 
ment by a learned Magistrate, exercising 
powers under s. 30 of the Criminal Pro¬ 
cedure Code. Along with these four per¬ 
sons a lad named Kalawas also convicted 
and ordered to be whipped. The sentence 
of vfhipping has not been carried out, I 
understand, on the ground of physical un¬ 
fitness. Muhammadi was charged under 
SB. 379, 225, 143 and 325 and the remaining 
three appellants under ss. ??5,147, 149 and 
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325 of the Indian Penal Code. 'I'liey have 
all been convicted under the various sec¬ 
tions under which they were chargtd. It 
may be noted here that Mahaminadi ale ne 
was charged under s. 379 of it:e Indian 
Penal Gode. 'J'he four convicted ja jf-cn.s 
had filed one appeal from Jail, but at tlie 
time of the healing they were preeentfd by 
Counsel Mr. S. A Nasir. He has raised a 
nice preliminary point as to tlie legality of 
the trial in the Court below. He says that 
it was a case of misjoinder of charges 
which was not saved by e. 239, cl. (d) of the 
Criminal Procedure Code. 'I'he point arises 
in the following manner; 

One Imaman, deceased, was watching the 
mango crop of a certain grove in a village 
on the 7th of June, 1920. A relation of his, 
namely, Khuda Bakhsh, brought him his 
midday meal and they both ale it and lay 
down under the shade of one of tJie trees 
to enjoy to their afternoon siesta. 'I hey 
woke up by the noise caused by the fall of 
a mango and when Imaman deceased went 
to pick it up, he saw Muhammadi accused 
perched on the higher branches of the tiee. 
Muhammadi was apparently plucking 
mangoes while Imaman and his companion 
w'ere resting. On seeiog Imaman approach¬ 
ing, Muhammadi climbed down from the 
tree and tried to escape. He was, however, 
pursued by Imaman and Khuda Bakhsh 
and was soon overtaken and secured with 
the help of a third man, named Ghulam 
Ali, and was tied with his own turban. At 
this moment Muhammadi saw Dina, bis 
nephew, tending his sheep near the mango 
grove. Muhammadi hailed him and asked 
him to go to his (Muhammadi’s) brothers 
who were not very far off and inform them 
of his plight. Shortly afterwards the other 
accused, that is to say, Imam Bakhsh, 
Kariman and Habib along with Kala, came 
on the spot duly armed w’ilh lathis and 
demanded the release of Muhamma<li. His 
captors having refused, the accused Nos. 2 
to 5 attacked them and succeeded in res¬ 
cuing Muhammadi. Muhammadi too, on 
being thus released, joined his brotlieis in 
the attack. Ghulam Ali and Khuda Bakhfh 
received minor injuries, but Imaman's 
injuries proved to be more serious so much 
so that he succumbed to them. 'I’his is 
the story on behalf of the prosecution. 

Now, in order to hold that the joint trial 
of all these five persons under the various 
charges w’as legal, it must be proved that 
it came within the provisions of e, 239 

A 
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cl. of the Criminal Procedure Code. In 
other words, it must be shown that the 
different offences with which these accused 
persons are charged were committed in the 
course of the same transaction. The phrase 
‘ same transaction’ has. for obvious reasons, 
not been defined by the Legislature, but 
it has been interpreted by the various High 
Courts in India, so that its meaning and 
intendment are well-understood. The diffi¬ 
culty occasionally arises only in applying 
the principles deducible from the volume 
of case-law' on the subject, to the particular 
facts of a case. Before different offences 
can be said to have been committed "in 
the course of the same transaction" by the 
various persons charged with the same, we 
must see whether such persons had a com¬ 
mon purpose, resulting in actions which 
constituted a concatena of events ultimately 
leading to the commission of such offences. 
The tests of unity of time and unity of 
place as regards the offences with which 
the various accused persons may be charg¬ 
ed, are not always safe criteria for the pur¬ 
pose of determining whether or not these 
offences were committed “ in the course of 
the same transactions." Cases might occur 
when such tests may be of very great help, 
but, on the other hand, there may be cases 
in which a Court of Justice cannot treat 
such tests as a proper guide in airiving at 
the right conclusion. Each case must 
depend on its own facts and circumstances. 
The learned Counsel for the appellants has 
invited my attention to two cases : Muham¬ 
mad Shah V. Emperor (1) and Tilakdhari 
Mahton v. Lali Sivgh (2). The Public Pro¬ 
secutor has referred to Emperor v. Datto 
Haumant Shahapurkar (3). These cases 
have undoubtedly a bearing upon the case 
oefore me. To these cases may usefully 
ue added Pahlad v. Emperor (4) and Gobind 
Koeri v. Emperor (5). 

Now, let us turn to the facts of the pre¬ 
sent case. Muhammadi, according to the 
prosecution, was caught red-handed while 
stealing mangoes. There is no suggestion 
that Muhammadi’s act of stealing mangoes 
was the result of a conspiracy or that the 
other accused persons even knew of it. In 
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fact it appears that they did not know any¬ 
thing at all about Muhammadi’s movement 
at this time. They came up only when the 
lad, Dina, informed them lhat Muhammadi 
bad been captured by ihe complainant’s 
party, so that Muhammadi’s act of stealing 
mangoes was absolutely separate from ihe 
subsequent acts of the rescuing party, the 
remaining four accused. Therefore, the 
offence of theft under s. 379 was one which 
Muhammadi alone is alleged to have com¬ 
mitted and with which the other accused 
had nothing whatsoever to do. There was 
no intention of committing the theft on ihe 
part of the other accused persons who had 
no knowlenge whatsoever as to what 
Muhammadi had been doing at that par¬ 
ticular time. Hence it cannot be said that 
the theft committed by Muhammadi was 
part of the transaction which began with 
the assault by the other accused persons 
and subsequently by Muhammadi himself, 
on the complainant party. It need hardly 
be said that, in view of the law laid down 
by their Lordships of the Privy Council 
in the case of Subrahmania Ayyar y Kirg- 
Emperor (ti), it is not a mere case of irregu¬ 
larity which can be cured by the provisions 
of s. 537 of the Criminal Procedure Code; 
but, on the other hand, it is a case of illegal¬ 
ity and vitiates the whole trial. -It is un¬ 
fortunate that the point which was so 
obvious did not strike either the Public 
Prosecutor or the learned Magistrate who 
is apparently a senior Officer with s. 30 
powers. 

The result is that I quash the conviction 
of all the five accused and order a re-trial. 
Muhammadi must be tried separataly on a 
charge under s. 379 of the Indian Penal 
Code. He should also be tried along with 
the other accused under the other sections. 

On the merits of the case, it may be 
noted, I express no opinion whatsoever. 

K. L. Conviction quashed; 

Re-trial ordered, 

(6) 25 M. 61; 11 M. L. J. 233; 3 Bom. L. R. 540; 

28 I. A. 2.^)7; 5 C. W. N. 866; 2 Weir 271; 8 Sar. P. 

C. J. 160 (P. C.). 


(1) 66 Ind. Gas. 332; 23 Cr. L. J. 268. 

(2) 1 Ind. Gas. 69; 13 C. W. N. 804; 9 Or. L J. 
147. 

(3) 30 B. 49; 7 Bom. L. R. 633; 2 Cr. L. J. 578. 

(4) 57 Ind. Gas. 450; 1 Lah. 562; 21 Cr. L. J. 626- 
2 V. P. L. R. (Lah.) 1.35; 7 P. L. R. 1921. 

^5) 29 0. 385; 6 C. W, N. 468. 
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PATNA HIGH COURT. 

Criminal Revision Xo. G89 of 1924. 

PVbruary 2, 1925. 

Prestent: —Ju<;tire Sir J^^’ala Prasad, Kt. 

BHUBANESHWAR KUER— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (.Icf T' of ISifS), s. 110— 
*By habit', 'habitually'—Depravity of character, ne¬ 
cessity of—Commission of o^ences in diara dis¬ 
pute, whether ground for proceeding under s 110 — 
'Desperate and dangei'ous', 'coinmunity' 'at large '— 
Person under conviction, order against, legality of. 

The words ‘by habit’ and ‘liabitually’ imply fre¬ 
quent practice or use and are used in s. 110 of tlie 
Code of Criminal Procedure in tlie sense of depravity 
of character as evidenced)))- the frequent repetition 
or commission of offences mentioned in the section, 
[p. 969, cols. 1 A 2.] 

Certain lands were throwm out by a river in a ^emin- 
dari tract. The tenants formed themselves into a party 
to compel the ^em^nda7• to settle the land with them*. 
They also entered into an agreement among themselves 
to divide the lands among all of them with whom¬ 
soever they w'ere settled and to enforce the agreement 
themselves. Many loots, assaults and murders were 
committed by them against the zemindar and the 
recalcitrant members. Apart from this land dispute 
there was nothing on the record to show that the 
tenants bore any despicable character or that they 
were implicated in theft, extortion etc., or that they 
ever provoked a breach of the peace: 

Held that the tenants could not be said to have 
acquired the habit of committing offences so as to 
bring them within the purview of els. (a) to (e) of 
8. 110 of the Criminal Procedure Code but that fhe 
course of their conduct showed that they had become 
desperate and dangerous and that, therefore proceed¬ 
ings could be taken against lliem under cl. (/) of the 
said section, [p. 970, cols. 1& 2.] 

Persons who form themselves into a society claim¬ 
ing a common right and profc.ssing to have common 
rights and privileges are members of a 'community', 
[p, 970, col. 2; p. 071, col, 1 ] 

Persons who have been convicted and whose sen¬ 
tences have not expired are not‘at large'within the 
meaning of s. 110 of the Code and, therefore, there 
is no necessity to pas.s an order under the section 
against such persons, fp, 971, col, 2 ] 

Appeal against an order of the Ses¬ 
sions Judge, Monghyr, dated the 3rd 
November. 1924, modifying that of the 
Deputy Mn^ifitrate, Monghyr, dated the 
18th JuWi 1921. 

Sir AH Imam, (with him Mr. S. A. Sami), 
for the Petitioners. 

Mr. Manuk, (with him Messrs H. L. Nand- 
IcpMyar, Assistant Government Advocate, 
and N. C. Roy, for the Opposite Party. 

JUDGMENT.— This is an application 
against an order passed under s. 110 read 
with s. 118 of the Code of Criminal Pro¬ 
cedure, directing tjie petitionere to furnish 


bonds and sureties of the amounts de¬ 
tailed in tiie order of the Magistrate, dated 
the 18th July, 1021, to he of good be¬ 
haviour for two years. The order ha'? been 
upheld in af)peal by the Sessions Judge 
of Monghyr by his judgment, dated the 3rd 
November, 1024. 

The case of the prosecution has been 
succinetlv and olearlv set foiih in the 
report of the Sul)-Inspector in charge of 
Bihpur Thann, riated the 22nd November, 
1923, on the basis of which the proceed¬ 
ing under s. llU of the Code of C'liminal 
Procedure was drawn up by ihf‘ Magistiaie 
on the 24th November, 1923. The ground 
for the proceeding as stated therein is 
that the petitioners are by habit thieves 
and habitually commit or attempt to com¬ 
mit or abet the commission of theft, mis¬ 
chief and offences involvitig a breach of 
the peace and are so desperate ami danger¬ 
ous as tc render their being at large with¬ 
out security hazardous to the cornniunity. 

The learned Sessions Judge says that 
grounds for the order under s. 110 of the 
Code against the petitioners are that they 
are “Leaders of a formidable gang which 
is in the habit of committing loot and mis¬ 
chief in furtherance of an unlawful com¬ 
mon object and that they have on many 
occasions promoted breach of the peace and 
are dangerous people. ’ This observation 
of the Sessions Judge is taken fivuu the 
finding of the Magistrate in his judgment 
of the J8th July 1924. 

The petitioners are residents of village 
Sonebarsa which is merely inhabited by 
Bhuinhars. During the years 1322 and 
1325 Fasli a large quantity of land in 
Mouza Sonebarsa, Bishunpur Gopal and 
Takbazpore in the zemhidari of one Mr. 
Grant, which had come out of the river 
Ganges, became cultivable. IJe made settle¬ 
ments of a portion of these lands with 
tenants on payment of salami and at Rs. G 
a as rent. These tenants are describ¬ 
ed as naramdal or moderate party. Certain 
other tenants applied for settlement of the 
lands at the old rate of Ks. 3 a hiyhn, which 
being refused they formed theniselves into 
an organisation known as guramdal or ex¬ 
tremists party with a view to force the 
landlord to accept their terms, 4'he peti¬ 
tioners belong to the garamdal parly. 
Many acts of loots and assaults took place, 
with the result that certain members of 
the garamdal party were bound down on 

the 3rd of February, 1920, for a year under 
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s. 107 of the Code of Criminal Procedure 
(Ex9. 61 and 62). Suffice it to say that the 
situation became so grave that Mr. Grant 
had to requisition the services of a band 
of Gurkhas which was followed by the 
tragic murder of about 20 of them in a 
riot said to have been committed by the 
(jaromdal party. Twenty persons were put 
on their trial, but only one of them Dhally 
Kuar ("who is not before us) was convicted 
under s. 147, Penal Code, and sentenced 
to two years' rigorous imprisonment (judg¬ 
ment, Ex. 63). Three of the present peti¬ 
tioners Hari Kuar, Bhutti Kuar and Ram- 
rup Kuar were accused in that case but 
were acquitted. The gravity of the situa¬ 
tion attracted theintervention of the author¬ 
ities. with the result that Mr. Sen, Com¬ 
missioner of Bhagalpur Division, held a 
conference at his house between the par¬ 
ties and had a settlement arrived at be¬ 
tween Mr. Curtis as Manager of Mr. Grant 
and the tenants. It was agreed that a Re¬ 
cord of Rights would be prepared and the 
tract of land which by the Huvial action 
of the river became the khudkasht lands 
of Mr. Grant would be settled with ten¬ 
ants, but that the tenants who would be 
able to identify any of the reformed lands 
as being part of their previous holding 
would have those lands settled with them. 
Consequently by orders of the Local Govern¬ 
ment Survey and Settlement was carried 
out by Babu N. L. Basu, Deputy Magis¬ 
trate, who was appointed Assistant Settle¬ 
ment Officer. It is said that during the 
progress of this Survey a number of armed 
latkials of the garamdal party used to 
wander about the diara driving out the 
tenants going before the Assistant Settle¬ 
ment Officer in support of their claims. 
The result was that 21 persons of the 
garamdal party were bound down for a 
year on the 23rd September, 1921. Amongst 
those bound down were the petitioners 
Bhubaneshwar Kuar. Ramarup Kuar, 
Bhokar Kuar, Puchha Rai, Hari Kuar and 
Dudhraj Kuar (judgment, Ex. 64). 

A few months after, in December 1922, 
the Record of Rights was finally published. 
As no one was able to identify any of 
the newly formed lands, they were divid¬ 
ed up into three blocks. The larger block 
was assigned to the garamdal party and 
the lesser area to the naramdal party and 
the Gangoutas. The petitioner No. 1 
Bhubaneshwar Kuar, leader of the garam- 
gU. party, idrew up a liet of the tenaptg 
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of his party to whom the lands were to be 
assigned within the area allotted to them. 
This list was accepted by Mr. Curtis and 
the Record of Rights was prepared accord¬ 
ingly. 

In the meantime in June 1922, some 234 
tenants of the garamdal party executed 
an agreement. The agreement (Ex. A) was 
registered from June, 1922, to February, 
1923. The reason of this agreement is 
stated therein as well as in the petition 
before us, and it is that both the 1st and 
the 2Qd parties to the agreement con¬ 
tributed towards the expenses of the 
litigation between the and them¬ 

selves on the basis of ploughs, whereas 
according to the compromise between the 
zemindar and the tenants, some of them 
only would be recorded in respect of the 
lands which have come out and which 
are still under water and others who cul¬ 
tivate jointly with them would not be re¬ 
corded. So that the interest of these per¬ 
sons might not suffer, and those whose 
names would be recorded might not ac¬ 
knowledge their rights and possessicn 
which might cause endless litigation, both 
the 1st and the 2ad parties executed the 
agreement whereby whatever land would 
be allotted in the names of the Ist and the 
2nd parties by the zemindar would be 
divided amongst themselves according to 
ploughs at present possessed by them, and 
irrespective of the names of the tenants 
being recorded in the zemindar s sarishta 
*»ach individual of the 1st and the 2nd 
parties would pay rent and have his name 
recorded in the landlord’s sarishta in ac¬ 
cordance with this arrangement, and so 
long as the landlord would not recognise 
this division the rent would be paid by the 
persons holding the lands in accordance 
with the agreement through the persons 
recorded in the Survey Record of Rights 
and in the landlord’s 5am/i(a. 

The agreement further provides that if 
any member of the Ist party refuses or 
puts off dividing the land to be recorded 
in his name according to the terms afore¬ 
said he will get it done by suit or “any 
other means he thinks fit.” A committee 
of 13 persons including the petitioners 
Ramrup Kuar, Hari Kuar, Puchha Rai 
and Jagarup Kuar was nominated to carry 
out the arrangement. 

The penultimate clause of the agreement 
makes provision for the maintenance of a 

Middle Euglish. School at Sonebarsa by 
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means of subscription, to be paid bj^ the 
1st and the 2nd parties at the rate of Rs. 3 
per plough annually to the Secretary of 
the School. The Secretary has been autho¬ 
rized to recover subscription by suit or 
“any other means he thinks fit". 

The prosecution relies upon the terms 
of the agreement as showing a determina¬ 
tion on the part of the parties to the 
agreement to enforce the terms thereof by 
whatever means they think fit lawful or 
unlawful. It is said that the expression 
in the agreement “any other means he 
thinks fit" referred to above indicates that 
the parties were resolved to resort to force 
in order to give effect to the agreement in 
question. 

The learned Sessions Judge says: “As 
regards the alleged agreement (Ex. A) 
it is possible that it may not itself be 
illegal. However, as I have already pointed 
out there is one ominous clause therein to 
*the effect that the person with whom the 
land is to be divided may enforce the agree¬ 
ment by suit or by any other means he 
thinks fit. Obviously the appellants are 
not justified in enforcing this agreement by 
illegal means." The learned Sessions 
Judge is correct in his view that no party 
has a right to enforce the terms of the 
agreement by illegal means, he however, 
does not definitely find that the clause in 
question is illegal or unusual though he 
calls it ominous. 

Now, the dispute with regard to the 
diara lands was originally between the 
landlord and the tenants. The dispute was 
settled by certain arrangement which 
resulted in the preparation of the Record 
of Rights. There is no longer any dispute 
between the landlord and the tenants. 
The present dispute is between the tenants 
intcv se and the history prior to the pre¬ 
paration of the Record of Rights in Decem¬ 
ber, 1922, is not of much importance except 
as showing that the petitioners have by a 
course of conduct acquired a disposition 
to commit offences such as those mentioned 
in 8. 110 of the Code of Criminal Procedure. 

The word “habit" implies a tendency 
or capacity resulting from the frequent 
repetition of the same acts. The words “oy 
habit" and “habitually" imply frequent 
P'ractice or use. The aforesaid words have 
been used in s. 110 of the Code of Criminal 
Procedure in the sense of depravity of 
character as evidenced by the frequent re¬ 


ed in the section. 

We have not been taken back to a. 
period prior to lOl'i when the dUira lands 
appeared. We do not know the habits of 
the petitioners prior to that date and the 
first thing that hroiiglit them within the 
purview of thecriminal law is theiraltempt 
to take possession of the lands thrown out 
by the river Ganges. Apart fioin this 
diara land dispute, nothing has been 
brought upon the record to show that the 
petitioners bore any despicable character, 
that they were implicated in any theft, ex¬ 
tortion, cheating or mischief or that they 
ever provoked a breach of the peace. To 
my mind, s. 110, clauses (a) to i,c), of the 
Code has no application to the present 
case. Rightly or wrongly they thought 
that they would get the lands in question 
and the result shows that they were right 
in their estimation, for accepting the case 
of the prosecution they were able to obtain 
from the zemindar a settlement wheieby 
a large tract of land was made available 
for settlement with them. Their object 
was gained, and we find that since then 
they have not committed any offence so 
far as the zemindar is concerned. But the 
dispute has now arisen with respect to the 
division of the booty. The large tract of 
land referred to above was sought to 1 o 
settled with them by means of aRecoiU 
of Rights. The Record of Rights was pie- 
pared for these lands not with a view lo 
exclusively record the rights and posses¬ 
sion which existed at the time of its pre¬ 
paration. Its object was to settle il.o 
dispute between the landlord and the ten¬ 
ants whereby the lands were to be allotted 
to the tenants in a certain way irrespec¬ 
tive of whether they had held the lands 
previously. This is at least true with res¬ 
pect to the block of lands in dispute 
allotted to the garaindal party and in 
respect of which the agreement in ques¬ 
tion (Ex. A) was executed. It is conceded 
by Mr. Manuk that so far as these lands 
are concerned the Record of Rights is not 
such as is required to be prepared under 
the Bengal Tenancy Act which acquires 
certain presumptions. While tiie Record 
of Rights was being prepared the garamdai 
party entered into an agreement to divide 
the lands allotted to them by the landlord 
in a particular way. They do not ignore 
the Record of Rights altogether. It is said 
iu the agreement that the persons whose 
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■namps would be recorded would divide 
the lands allotted to them with other ten¬ 
ants whose names were not recorded on 
the ground that they had contributed to¬ 
wards the expenses of the litigation which. 
tiltim<ately resulted in the settlement of the 
lands by the landlord. This agreement, no 
doubt, is not binding upon the landlord 
as he is not a party to it, but it is an 
arguable question as to whether the agree¬ 
ment is not binding upon the executants 
thereof. The learned Sessions Judge very 
rightly says that the agreement may be a 
lawful one. He is also right in pointing 
out that the parties to the agreement are 
not justified in enforcing this agreement 
by illegal means. The case of the pro¬ 
secution is that in trying to enforce this 
agreement amongst themselves the tenants 
have committed loots and assaults against 
the recalcitrant members of their parties, 
which coupled with their previous acts 
of oppression committed against the land¬ 
lord, bring them within the purview of 
fl. 110, clauses (a) to fe) of the Code of 
Criminal Procedure. This contention does 
not commend itself to me. Rightly or 
wrongly the petitioners believed that the 
agreement is a valid agreement and if in 
enforcing the same in an improper way 
they committed offences they cannot be 
said to have acquired the habit of com¬ 
mitting those offences or that they were 
habitually offenders so as to bring them 
within the purview of the aforesaid clauses. 
The primary dispute with the landlord, 
which led them to commit offences, was 
settled by the lands being allotted to them. 
The moment this was done they ceased 
to commit any offence as against the land¬ 
lord. The present dispute amongst them¬ 
selves has arisen on account of the divi¬ 
sion of the booty and the moment this 
will be settled thev would probably cease 
to commit the offences complained of. 
Therefore, they cannot be said to be habi¬ 
tual offenders so as to bring them within 
the purview of clauses (a) to fe) of s. 110. 
To bring them within those clauses where 
there is a land dispute is calculated to 
seriously prejudice them. They rely upon 
a registered agreement settling their rights. 

It is not possible to decide in a Criminal 
Court the validity or otherwise of this 
agreement, but surely no tenant, whether 
he is a party to the agreement or not, has 
a light to take the law into his own 

bands. After the execution pf the agree- 
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ment the tenants committed offences of 
loot and assaults which led to an inquiry 
being instituted, resulting in the present 
proceedings under s. 110 against (hem. 
After the proceeding was initiated they 
are said to have committed certain riots 
which have since been tried. Evidence 
with respect to these cases has been given 
in the present case. One of them has 
ended in acquittal; in two of them tried 
separately all the petitioners except peti¬ 
tioner No. 1 Bhubaneshwari Kuar were 
accused and convicted. The investigation 
into the present case by the Police Officer 
was occasioned by certain complaints with 
respect to several occurrences said to have 
taken place about the 9th of November, 
1923. The kolai crops of Lachmi, Dhan- 
eshwar, Chandi and Rajeshwar were grazed 
and a plough of one Panchu Hazari and 
Dhaneshwar was broken. In most of these 
cases all the petitioners including peti¬ 
tioner No. 1 Bhubaneshwar Kuar were con-, 
cenied. Previous to the publication of the 
Record of Rights the petitioners were con¬ 
cerned in many cases of loot and assault 
culminating in the murder of twenty Gur¬ 
khas mentioned above. Both in the old 
dispute with the landlord and in the pre¬ 
sent dispute with the members of their 
own parties, the petitioners have shewn 
desperation and disregard of life and pro¬ 
perties of others. Formerly their acts of 
zulumwere directed against the landlcrd 
and his adherents, the members of the 
narmdal party. Their present desperate 
action is directed against the members of 
their community who have either not ac¬ 
cepted or resiled from the terms of the 
agreement. The course of their conduct 
shows that they have become desperate and 
dangerous and, therefore, it is not safe to 
let them wander about at large. This would 
bring them within the purview of clause 
(/) of 8. 110 of the Code under which if the 
course of conduct exhibited by a person 
shows that he has become so dangerous and 
desperate that it is not safe to let him re¬ 
main at large he should be bound down to 
be of good behaviour. The learned Counsel 
on behalf of the petitioners contends that 
this clause does not apply, inasmuch as the 
recalcitrant tenants, who do not accept the 
termsof theagreement,cannot besaid to form 
a ccmmunily. The petitioners along with 
other persons formed into a party called 
the garamdal party. They claimed to have 

common interest and professed to b^ye com- 
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mon rights and privileges. They thus 
formed themselves into a societj’’ of people 
having common rights, privileges and in¬ 
terests. In other words, they became mem¬ 
bers of a community. Those who have 
fallen out are also members of that com¬ 
munity and may besides be regarded as 
forming a separate community. All of 
them are residing at Sonebarsa within the 
local limits of the jurisdiction of the 
Magistrate who has passed orders under 
s. IIU against the petitioners. The peti¬ 
tioners have by their conduct made them¬ 
selves dangerous to their fellows brothers 
living in Sonebarsa, who are members of a 
community. I, therefore, overrule this con¬ 
tention. In coming to this conclusion 1 
have considered the following authorities 
cited at the Bar:— 

Kali Prasanna Basu Roy v. Emperor (1\ 
Kasi Sunder Roy v. Emperor (z) and Sri 
Kanta Nath Shaha v. Emperor (3). 

The concurrent finding of the Courts 
below is that by their behaviour for a 
number of years the petitioners have made 
themselves so desperate and dangerous that 
it is not safe to let them remain at large. 
The finding is in accordance with the evi¬ 
dence in the case and is not open to chal¬ 
lenge in revision. In this view the order 
passed under s. 110 of the Code of Crimi¬ 
nal Procedure is not fit to be disturbed. 

It appears, however, that the necessity of 
the order does not exist in the case of eight 
of the petitioners, for we find that all the 
petitioners except Bhubaneshwar Kuar have 
already been punished for the riot com¬ 
mitted on the 7th and 8th February 1924. 
In those riots the petitioners Ajab Lai 
Issar, Hari Kuar, Puchha Rai, Jagarup 
Kuar, Ramarup Kuar and Bhutti Kuar 
have received punishments of rigorous im¬ 
prisonment of one year each in one case 
and nine months in the other case. Thus, 
these petitioners have to undergo imprison¬ 
ment for a period of one year and nine 
months. Similarly, the petitioners Bhokar 
Kuar and Bilachhan Kuar have got six 
months’ imprisonment in one of these cases 
and nine months’ imprisonment in the other. 
The convictions and sentences in those two 
riot cases have now been finally confirmed 
by this V ourt on the 28th January, 1925 
(Criminal Revisions Nos. 6^6 and 687 of 

(1) 9 Ind. Cas. 916; 38 G. 156; 15 C. \V. N. 366; 12 
Or. L. J. 164. 

(2) 31 0. 419; 1 Cr. L. J. 433. 

(3) 9 0. W. N. 898; I 0. U J. 616; 2 Or. U J. 554. 
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1924). I am told that the accnsod have not 
served yet mon* than a few days of the )>eriod 
of imprisonment imposed upon them. So they 
will have to undergo almost the eniii'e term 
of imprisonimMit from now. Thereioreihe 
petitioners are not “at large” to quote the 
words of the section and hence there is no 
necessity of taking any ()ond8 from them. 
As to what will happen after they come out 
of Jail will depend upon the circumstariees 
existing at that time. Ortainly, if they do 
not reform themselves and have recourse to 
illegal ways of enforcing their rights the 
authorities will take such action against 
them as will be applicable under the cri¬ 
minal law. So far as Bhubaneshwar Kuar 
is concerned, he is not undergoing any term 
of imprisonment and he is said to be the 
ring-leader of the accused persons in the 
sense that they are guided entirely by his 
counsel and advice, besides active part 
taken by him in many cases. I would, 
therefore, uphold the order of the Magistrate 
so far as he is concerned. 

I would commend the action taken by the 
authorities in this case and the careful in¬ 
quiry made by the investigating officer and 
the judgments of the Court below. 

A. N. A. Order accordingly. 


LAHORE HIGH COURT. 

CRIMINAL Revision Petition No. 1505 

OF 1926. 

January 21, 1927. 

Present: —Mr. Justice Campbell. 

HARI CHAND— Accdsed—Petitioner 

versus 

DURGA DATT— Complainant— 

Rbbpondrnt. 

Criminal Procedure Code {Act V of IS98), s. 1S9A 
{ii)—Stay of proceedings by Magistrate — Magistrate's 
p'twer to direct a particular party to go to Civil 
Cotirt. 

If a Magistrate stays his proceedings under 
8. 139A (ii), of the Criminal Procedure Code, these 
proceedings remain stayed until there is a de¬ 
cision by a competent Civil Court and there is 
nothing in the new section which entitles the Magis¬ 
trate to say which party is to tile the suit. On 
passing an order of stay under the section, the Magis¬ 
trate ousts his own jurisdiction to decide anylliing 
about the question of title including the onus of 
proof [p. 972, cols. 1 & 2.] 

Manipur Dey v. liidhu Bhusan Sarkar (1) and Ram 
Sagar Mondal v. Alek Naskar [2), distinguished. 

Petition, for revision of an order of 
the District Magistrate, Simla, affirming 
that of the Magistrate, First Class, Simla, 
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Mr. Ilargopal, for Mr, Kawal Kishore, for 
the Petitioner. 

JUDGMENT.—In this case Durga 
Datt presented an application to the Magis¬ 
trate of the First Class, Simla, under s. 133, 
Criminal Procedure Code, complaining 
that Hari Chand had unlawfully obstruct¬ 
ed a path or road alleged by him to be 
public. The Magistrate passed a prelimi¬ 
nary order under e. 133, Criminal Pro¬ 
cedure Code, calling upon Hari Chand to 
remove the obstruction within ten days or 
to appear before him in accordance with 
8. 135 '6). Hari Chand appeared and ob¬ 
jected that the place alleged to have been 
obstructed was not public but was his 
private property. Under s. 139-A, he was 
directed to produce evidence in support of 
his claim in order that the Magistrate 
might enquire into the matt<;r. Four wit- 
nessses were produced, and Durga Datt 
produced other witnesses in rebuttal. The 
Magistrate came to a finding that the claim 
by Hari Chand that the pla-ce was private 
property was not frivolous and was not 
intended merely to oust the jurisdiction 
of the Court. Accordingly the Magistrate 
recorded an order staying proceedings 
under s. 139-A (ii). 

He then proceeded to decide which 
party should be ordered to go to the 
Civil Court and after referring to Mani¬ 
pur Dey V. Bidhu Bhusan Sarkar (i) 
ordered Hari Chand to file a civil suit to 
establish his claim and directed that, if 
within reasonable time a suit was not filed, 
he intended to proceed under the law and 
would either discharge the Pule or make 
it absolute. 

Hari Chand has come to this Court on 
revision contending that s. 139'A {ii) gave 
the Magistrate no jurisdiction to order 
him to file a civil suit. The petition has 
been heard ex parte since the respondent 
has not appeared. 

It seems to me that this contention is 
correct. Manipur Dey v. Bidhu Bhusan 
Sarkar (1) and the subsequent Full Bench 
decision Ram Sagar MondaL v. Alek Naskar 
(2) were delivered before s, 13 JA of the 
Code of Criminal Procedure was enacted. 

If under s. 139-A {ii) the Magistrate 
stays his proceedings, those proceedings 
remain stayed until there is a decision 

(1) 26 Ind. Cas. 146; 42 C. 158; 18 0. W. N. 1086; 

15 Or. h. J. 698. 

(2) G: lud. Cas. 177; 49 C. 682; 26 C. W N 442 

35 0. L. J. 247; 23 Or. L. J. 353 (F, B.). ’ 


by a competent Civil Court, and there is 
nothing in the new section which entitles 
the Magistrate to say which party is to 
file that suit. In fact it seems to me that 
by passing an order of stay under s. 139-A 
(n) the Magistrate ousts his own jurisdic¬ 
tion to decide any thing about the ques¬ 
tion of title, including the onus of proof. 

I accordingly accept the petition, set 
aside that portion of the Magistrate’s order 
directing Hari Chand to file a civil suit. 

Petition accepted. 


BOMBAY HIGH COURT. 

Criminal Appeal No. 236 of 1926. 

November 17, 1926. 

Present: —Mr. Justice Crump: on 
difference between Justice Sir Lallubhai 
Shah, Kt., and Mr. Justice Fawcett. 

H M PE RO R —Prosecutor 

lersus 

MAHADEVAPPA HANMANTAPPA— 

Accused. 

Explosives Act (IV of 1881,), s. 5, 1 'r. 32, 138—License 
—Breach of condition by servant—Master's liability 
—Acting 'in the scope of employment,' meaning of. 

The accused held a license under the Explosives 
Act to manufacture gun-powder, containing a 
condition that the explosive shall be manufactured 
m a tent or lightly constructed building exclusively 
appropriated for the purpose and separated from any 
dwelling house, highway, street, public thorough fare 
or public place by a distance of one hundred yards. 
Ihe accused constructed a building which complied 
with this condition. One of his servants employed 
by him to manufacture gun-powder took the necessary 
ingredients from this building to the accused's house 
and performed part of the process of manufacture 
there An explosion occurred and the servant and 
another were injured. On atrial for breach of the 
conditions of the license: 

Held, per Fawcett and Crump, JJ. (Shah, J. dis¬ 
senting) that inasmuch as the servant was acting 

ber employment and inasmuch as 
*niposed an absolute liability on the holder 
of the license the accused was guilty. Ip. 971, col. 2* 
p. 980, col. 2.] . • » 

Per Shah, J. In leaving the licensed building and 
going to the accused's house the servant acted outside 
the scope of her employment and the accused was not, 
therefore, guilty, [p. 975, col. 2 ] 

Criminal appeal by the Government of 

Bombay from an order of acquittal by the 

Honorary Magistrate, First Class, at 
Bagalkot. 

JUDGMENT. 

Shah, J .—{September 21,1926) -This is 
an appeal by the Government of Bombay 
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against the acquittal of the accused Maha- 
devappa Hanrnantappa. The accused was 
charged with: 

(1) a breach of condition No. 4 in the 
license in from A of the rule under the 
Indian Explosives Act IV of 1884. 

(2) with doing a rash and negligent act so 
as to endanger human life under s. 2fc6, 
Indian Penal Code, and 

(3) with causing the death of one 
Bhimava by doing a rash and negligent act 
under s. 304A, Indian Penal Code. 

The prosecution case was that, on Septem¬ 
ber 7, 1925, the deceased Bhimava and 
another woman Sangava, employed by the 
accused, were pounding gun-powder with 
pestles in his house that in consequence of 
an explosion that occurred there Bhimava 
got burns, of which she died, and Sangava 
got slight injuries on her feet. 

The accused was said to be responsible 
for this act. This was at Kerur in the 
Badami Taluka. The Honorary First Class 
Magistrate of Bagalkot who tried the case 
has recorded his view of the evidence in 
para. 8 of his judgment in detail. In effect 
he found that the deceased pounded gun¬ 
powder in the house of the accused un- 
authorizedly when he was absent in his 
grocery shop and knew nothing about what 
was going on in his house until the explo¬ 
sion occurred. He also held that there was 
nothing in the evidence to show that the 
accused knowingly did any act which 
endangered human life or which caused 
the death of Bhimava. On these findings 
he found the accused not guilty and acquit¬ 
ted him of all the charges. The appeal 
from this order is confined to the first 
charge only under the Indian Explosives 
Act. The acquittal as regards the charges 
under ss. 286 and 304A, Indian Penal 
Code, is not questioned. 

In support of the appeal it is urged: 

(а) that the view of the evidence taken by 
the trial Court is wrong and that in effect 
the accused was aware of and responsible 
for the gun-powder being manufactured in 
his house and, therefore, responsible for the 
breach of condition 4; 

(б) that whether be was aware of 
Bhimava’s act or not, and even if Bhimava’s 
act was unauthorized in taking the mate¬ 
rials to his bouse and manufacturing the 
gun-powder there, he is responsible for 
the act of his servant as having been done 

the usual course of her employment. 
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As regards the first contention 1 see no 
reason to diifer from the lower Court in its 
appreciation of the evidence. Tlic accused 
held a license under the rules framed 
under the Indian hJxplosives Act and 
published in the Bombai/ (lui'rrunieiit 

Go^'ef/e, 1914, Part I, ])ages 1300-1350. Rule 
32 provides that no explosive shall l.e 
manufactured except under and in accoid- 
ance w’ith the conditions of the license 
granted under the rules for such inanu- 
faclure subject to certain proviso; and a 
breach of any condition is punishable under 
r. 1^8 read with s. 5 of the Act. Con¬ 
dition 4 of the license in this case provides 
that the explosive shall be manufactured 
in a tent or lightly constructed building 
exclusively appropriated ‘for the purpose as 
provided in that clause. The accused liad 
provided such a house at Kerur outside the 
village. Bhimava used to work as a servant 
of the accused. About the time of the 
occurrence Sangava also bad been employ¬ 
ed with her to do the work. On the morn¬ 
ing of September 7, ly25, she took the 
keys from the accused, who was at bis 
grocery shop in the village, and went to 
the house in question for her usual work. 
She. however, left the house sometime 
after with the materials for manufacturing 
gun-powder with Sangava to drink water 
and went to the residential house of the 
accused in the village. After drinking Avater 
both Bhimava and Sangava sat down there 
in the padsali of the house to manufacture 
gun-powder and used pestles which would 
be used for threshing rice, and which did 
not satisfy the requirements of condition 6 
of the license. There was an explosion 
which resulted in injuries to the two women 
and Bhimava died of the injuries. The 
accused arrived on the spot after this 
accident occurred. The learned Magistrate 
found in efiect on the evidence that the 
accused had no knowledge of this and the 
women went to his house and sat down to 
manufacture gun-powder there unauthoriz- 
edly. He observes that there is no special 
reason forthcoming to show why these 
labourers worked in the accused's residen¬ 
tial house, that his house is full of women 
and children and no body would be so to 
foolish as to endanger their lives mucli 
less the accused. The view is challenged 
by the learned Government Pleader and 
reliance is placed upon the accuteos 
statement that he learnt that BhimaAa 
told his people that he (accused} ha^ 
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asked her to manufacture the blasting 
powder in his house and in the licensed 
house. But the accused denies this and 
it is intelligible that Bhimava might 
have said so in apparent justification of 
her conduct, even if the accused had 
never told her like that. Sangava's 
evidence may be open to criticism but 
the trial Magistrate has believed her 
and I see no reason to doubt the correct¬ 
ness of the Magistrate’s finding that this 
was an unauthorized act of Bhimava, of 
which the accused was quite ignorant. 

The next question is whether in con¬ 
sequence of Bhimava having acted in this 
manner unauthorizedly and without the 
knowledge of the accused, the accused can 
be said to have manufactured the explo¬ 
sive contrary to condition 4 of the license. 
In other words, is he responsible for the act 
of his servant under these circumstances ? 
This must depend upon the view which one 
takes of the question as to whether Bhi¬ 
mava can be said to have acted in the 
usual course of her employment on the facts 
found. It is clear that the master would 
be criminally liable for the acts of his 
servant, if and when the servant acts in 
the course of his or her employment. 
The law on this point is summarised in 
Lord Halsbury’s Laws of England, Vol, XX, 
para. 611 (pages 258—2t0); and it is dealt 
with generally in Smith’s Law of Master 
and Servant in Ch. V" under the heading 
of “In Cases of Tort-Oriminaliter.” In the 
words used in Attorney-General v. Siddon 
(1) (page 225*):— 

‘‘Whatever a servant does in the course 
of the employment with which he is en¬ 
trusted, and as a part of it is the master’s 
act. The legal presumption is so, unless 
the contrary is shown." 

In the satno case Bayley, B., observes 
(page 227*) : — 

“In order to form a judgment, whether 
this is the master’s act or not, and within 
the scope of the authority which ought to 
be considered as given by the master to 
the servant, you must look at the nature of 
the act, and see with what view that act 
was done, and the participation which the 
master had in anything to which that act 
referred." 

There are numerous oases under different 
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Statutes in which the master has been held 
responsible for the act of his servant crimi¬ 
nally and there are cases also in which he 
has not been so held liable. 

It must depend upon the terms and pur¬ 
pose of the particular Statute and the 
nature of the act. I am of opinion that, 
havingregard to the terms of this Act, as 
also to its purpose, the master would be 
liable if the servant has acted within the 
"scope of his employment." The same 
principle has been recognized by this 
Court in Queen-Empress v. Tyab Alii (2^ 
and Emperor V. Jeevanji (3). 

The whole question is whether in leaving 
the licensed house and going to the accus¬ 
ed’s house Bhimava acted within the scope 
of her employment. She was employed to 
do w'ork in the licensed house and the 
scope of her employment was to work there. 

If without any authority and out of igno¬ 
rance of the consequences she goes else¬ 
where and does what she was to do in the 
licensed house, can she be said to have 
acted within the scope of her employment? 

I have considered this question with care. 

I have referred to several decided cases. 

I am unable to find any parallel to an 
act of this nature. After all the question 
has to be answered with regard to the cir¬ 
cumstances of the case and the nature of 
the act. It seems to me that her going to 
the accused’s house or to any other house 
with the materials for manufacturing gun¬ 
powder would be outside the scope of her 
employment. The prosecution may es¬ 
tablish that going to the accused's house 
was within the scope of her employment. 
But in the absence of any explicit allega¬ 
tion and evidence it cannot be so presumed 
against the accused. The accused can be 
held liable for Bhimava's act in this case 
if it beheld that the master is absolutely 
responsible for his servant’s act, whether 
she has acted within the scope of her em¬ 
ployment or not, that is, if it is obligatory 
upon the master to prevent the servant 
from going beyond the scope of her authori¬ 
ty. iVo decided case has gone so far: 
and however desirable it may be to con¬ 
trol the servant’s conduct effectively, un¬ 
less the act is within the scope of her 
employment the master cannot be held cri- 


Vl) (1830) 1 Or. & J. 220; 1 Tyr. 41; 9 L. J. Ex. (^) 24 B. 423; 2 Bom. L. R. 52; 12 Ind. Dec. (x. s.) 
(o. s.) 7; 148 E. R. 1400; 35 R. R. 701. _ 815. ^ 

•Pages of (1830) 1 Cr, & J.—[Edj 


T P- ®27; 9 Bom. L. R. 967; 6 Cr. L, 
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minally responsible even in this class of 
cases. 

In Queen Empress v. Tyab Ali {'2) the 
servant acted clearly within the scope of 
his employment and so did the agent in 
Emperor v.Jeevaitji (3). In fact in the 
latter case it was found that the servant 
was expressly authorized to enter into the 
agreement. 

I may refer to Harrison v. Lcaper (4), 
Newman v. Jones {b) and Phelon d- Moore 
V, Keel (6) as instances where the master 
was not held liable for the acts of the 
servant. In the first case Cockburn, G. J., 
observes (page 64l*j: 

“It strikes me in this way, if a servant 
in the care of such an engine negligently 
were to run up against another with it, his 
master would be liable. If, however, he 
wilfully does so, his master would not be 
liable. So here, if he wilfully erected this 
machine in an improper place, without 
bis master’s orders to do so, the master 
could not be made liable under the Act of 
Parliament.” 

The Act in that case was 5 and 6 Will. 
IV, c. 50, s. 70. I may also point out that 
the observations of Lord Hewart, C. J , in 
Burns v. Scholjield (7) indicate that when a 
servant who has been authorized to do a 
certain act does another act, the master 
may not be liable for the act of his servant. 

However, unfortunate the accident may 
be, I think the liability of the accused 
must be determined with reference to the 
scope of her employment. It must be 
decided as a question of fact in the light 
of the circumstances and the evidence in 
this case. She was employed to work in 
the licensed house and to manufacture the 
explosive there. No doubt, she manufactur¬ 
ed the explosive in the accused’s house : 
but that act was, in my opinion, outside 
the course of her employment. She left 
the house on her own account and thought 
of manufacturing the explosive there 
to save herself time or trouble or incon¬ 
venience which had nothing to do with her 
employment. 

Lastly, as regards the use of pestles in 

(4) (1862) 5 L. T. 640; 26 J. P. 573; 128 K. R. 
982. 

(5) 0886) 17 Q. B. D 132; 55 L. J. M. C. 113; 55 
L. T. 327; 50 J. P. 373. 

(6) (1914) 3 K. B. 165; 83 L. J. K. B. 1516; 111 
L. T. 214: 78 J. P 247; 12 L. G. K. 950. 

(7) (1923) 128 L. T. 382; 27 Cox. C. C. 378; 87 J. 
P. 54: 21 L. G. R. 39. 

•Page of 5 L. - 
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the residential lioii.^e of the accused, I here 
was no charge on that point lSucIi 
would be ordinary uiticle.s in a hou.'^cliold 
at Iveriir: and if she was acting oulsi.Ie 
the scope of hei' I'riiployinent lier use of (lie 
pestles tliere would he asuiufh heyond tiie 
scope of her employ mem a.s the maim fact ui e 
iug of the exi)losive llirie would be. 

buppose she ha<.l g.uie to some other 
house and acted in tlu^ w.iv could she he 
said to have acted witJdn tlip sco[)e of 
her employment? In my (tpinion tlm an¬ 
swer should be in the negative. Lqiially 
it should be in the negative even when 
that place happens to be the accused's 
house, provided, of course, slie acted un- 
authorizedly. In this particular case the 
prosecution was started on the basis of the 
accused having connived at her transgres¬ 
sion and of having acquiesced therein 
being conscious of her act, as tiie joinder 
of the charges under ss. 2^6 and 3utA of 
the Indian Penal Code would go to show. 
The prosecution failed to establish that 
case: and unless the prosecution can 
establish that her act was within the scope of 
her employment, the appeal cannot succeed. 

I admit that the matter is not free from 
difficulty but on the beat consideration, 
that I can give to it 1 think that Bhimava 
is not proved, and cannot be presumed, 
to have acted in the course other employ¬ 
ment in going to the house of the accused 
and in doing there the work which she 

was to do at the licensed house outside the 

village. 

I would, therefore, dismiss the appeal. 

I regret that I have not been able to 
agree with my learned biother in this case. 
In view of this difference of opinion, the 
case will be laid before another Judge under 
8. 42.4, (Criminal Procedure Code. 

Fawcett, J ^—[September 21, 7.026'.)— 
In my opinion, even on the facts found 
by the Magistrate, the accused should 
have been convicted of a c.mfravention 
of r. 32 and consequently an offence 
punishable under r. 1.58, cl. 4 or cl. 9 of 
those framed under s. 5 of the Indian Ex¬ 
plosives Act, 1884. 

The case, in my opinion, is one of those 
where the effect of the Statute is to make 
the master liable for his servant’s act in 
any event, so long as the act was done by 
the servant in the course of his em¬ 
ployment. In such a case, as stated in 
Hahbury’s Laws of England, Vol. XX. AiU 
fill (1), at pages 258-259, 
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“The liability of the master arises sole- ployment, then he seems tome clearly to 
ly from his relation to the servant, and the fall within the penal clause in the rules 
absence of personal guilt is immaterial, under the Indian Explosives Act. The 


Ha cannot, therefore, escape criminal re¬ 
sponsibility on the ground that he himself 
had acted in good faith and had forbidden 
the servant to do the act, or that he was 
uoaware of what the servant had done.” 

This principle has been applied in Eng¬ 
land to cases like the present of the manu¬ 
facture of a dangerous article. Thus in 
the case of the use of alum, in making 
bread, it was held that the defendant, who 
did not himself make the bread, was cri¬ 
minally liable for the act of his servant in 
using it to excess. R. v, Dixon (8). 
There Lord Ellenborough, C. J., said 
(page 14*) 

‘‘He who deals in a perilous article must 
be wary how he deals, otherwise, if he 
observe not proper caution, he will be 
responsible; and the statute having inter¬ 
dicted alum in the making of bread, 
shews that it must be considered as a peri¬ 
lous article,” 

In the leading case of Attorney-General 
V. Siddon (1) the case of manufacture is thus 
referred to in the judgment of Bayley, B. 
at page 2271 of the report: 

“Neither is this the case of an act done 
by a servant in the manufacture of arti¬ 
cles which the master is himself to manu¬ 
facture. There the servant is merely act¬ 
ing in the business of the master, and 

within the scope of the authority which he 
actually receives from his master. The 
authority which he receives from his master 
is an authority to make and manufacture, 
and the master is responsible for his con¬ 
duct prima faeie, as to the means he adopts 
in making and manufacturing.” 

It was the accused alone who, as the 
licensee, has primarily to see that the con¬ 
ditions of his license are observed. If he 
employs an ignorant woman, who does not 
realise the danger of manufacturing ex¬ 
plosives in an inhabited house and of using 
iron or steel implements for the purpose, 
and chooses to absent himself on other 
private business such as a grocery shop, 
so that no proper check is kept on 
the servant acting against the conditions 
of the license in the course of her em- 

(^) (1814) 3 M. & S. 11; 105 E. R. 516; 4 Camp. 12; 

15 m R. 381. 

•^l^age of (1»14) 3 M. & 8.—[Ed.J ^ 

jpagc of (1830/ 1 Cr. & 3.—\Ed. 


fact that he may have been unaware of the 
servant’s intention to manufacture the 
gun-powder at his house, or that she even 
acted against his orders in doing so, is 
immaterial. Thus, in Commissioners of 
Police V. Cartman{n), where the master was 
prosecuted for the act of his servant in 
selling intoxicating liquor to a drunken 
person, Lord Russell of Killowen, C. J., 
said (page 658*):— 

‘Tt makes no difference for the purposes 
of this section that the licensee has given 
private orders to his manager not to sell 
to drunken persons, were it otherwise, the 
object of the section would be entirely 
defeated. We may lake as an illustration 
the case of a sporting publican who attends 
race-meetings all over the country, and 
leaves a manager in charge of his public- 
house; is it to be said that there is no re¬ 
medy under this section if drink is sold by 
the manager in charge to any number of 
drunken persons? It is clear that there is 
no machinery by which the person actually 
selling can be convicted; a penalty can only 
be inflicted on the licensee. It is impos¬ 
sible for us to place upon the section the 
narrow construction suggested.” 

This reasoning applies to the present 
case because it is only the accused, as 
the licensee, who can be convicted of com¬ 
mitting a breach of a condition in his license 
under r. 138. 

The above conclusion also accords with 
the rulings of this Court in Queen-Empress 
v. Tyab Alii (2), Emperor v. Jeevanji (3). 
As remarked by Chandavarkar J., at page 
6271 of the latter report:—“The Statute 
should be construed not merely with re¬ 
ference to its language, but also its sub¬ 
ject-matter and object.” In the present 
case the whole object of the statutory 
rules in question would be defeated, if a 
master could evade liability on the pleas 
set up for him in this case. The case Lord 
Russell was dealing with was, no doubt, 
one of a master putting a servant in his 
place to sell articles that the master is 
licensed to sell; but the case of a master 
putting a servant in his place to manufac¬ 
ture articles he is licensed to manufacture 

(9) (1896) 1 Q. B. 655; 74 L. T. 726; 44 W. R. 637; 

18 Cox. C. C. 341: 60 J. P. 357. 

♦Page of (1896) 1 Q, B.- [Ed.] ' ' 
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seems to me to be on all fours, as is 
re-cognized in the judgment of Bayley, B. in 
Attorney-General r.Siddon (1) already cited. 

The principle in question is all the more 
applicable, in view of the fact that we are 
dealing with a case of manufacture of ex¬ 
plosives, i. e., articles dangerous in them¬ 
selves Thus in Dominion Natural Gas Co. 
V. Collins (10)^ their Lordships of the Privy 
Council say (page t34t*):— 

"It has, however, again and again been 
held that in the case of articles dangerous 
in themselves, such as loaded firearms, 
poisons, explosives, and other things 
ejusdem generis, there is a peculiar duty 
to take precaution imposed upon those who 
send forth or install such articles when it 
is necessarily the case that other parties 
will come within their proximity." 

The c&se ot Je^erson y. Derbyshire Far- 
mers Ltd. (11), supplies an instance of the 
application of that principle, as making 
all the difference between that case and 
one like Williams v. Jones (12). As Atkin, 
L. J. remarked in the former case (at page 
284t) “If he (the servant) had been mak¬ 
ing gun-powder instead of a sign-post the 
decision might have been otherwise." Jeff¬ 
erson's case (11) was one of a servant smok¬ 
ing and throwing away a lighted matcn, 
in a garage while drawing motor-spirit 
from a drum into a tin. The master was 
held liable for the resulting damage on 
the ground that the servant being engaged 
in an act which was within the scope of 
his employment, and required special 
caution, and having failed to exercise 
caution was guilty of negligence in the 
course of his employment. This was in 
spite of the decision of the House of Lords 
in Williams v. Jones(12), which the trial 
Judge had followed. In that case, a car¬ 
penter who was making a sign-board in the 
plaintiff’s shed lit his pipe from a shav¬ 
ing, dropped the shaving, and set fire to 
the shed; and the House of Lords held that 
it was not in the course of his employment 
to light his pipe and smoke and consequently 
the master was not liable. The Court of 
Appeal held that the two cases were quite 

UO) (1909) A. 0. 610; 79 h. J. P. C. 13; 101 L. T. 
339; 25 T. L. U. 831. 

(11) (1921) 2 K. B. 281; 90 L. J. K, B. 1361; 124 
L T 775 

(12) (1865) 3H. & C. 602 at p. 009; 11 Jur. (n s.) 
813; 12W. K. 1023; 13 L, T. 300; 159 15. K. 668; 140 
R. U. 631. 

*Page of (1909) A 0.~[Ed.\ ~ ' 

jPage of (1921) 2 K. 


distinguishabie, because the making of a 
sign-board is not in itself a dangerous 
operation Hike pouring motor-fij)irit from 
a drum into a tin), demanding the exer¬ 
cise of any precautions. I refer in [ar¬ 
ticular to the portion of the judgment of 
Warrington, C. J.. at page 288*, which very 
lucidly points out the difference between 
the two cases. 

Therefore, there is clear authority for 
distinguishing this case from that of a 
servant doing a wilful or capricious act 
entirely outside what he is employed to do, 
and for holding that the servant Bhimav^a’s 
act of going to the accused’s house and 
making gun-powder there was an act irith- 
in the scope of her employment. P)ven if 
there had not been the distinguishing 
feature of danger in this case, I should 
hesitate to say that her act of manufactur¬ 
ing what she was employed to manufacture, 
though in an improper place, was not witli- 
in the scope of her employment. I'he 
case is somewhat similar to a chauffeur 
taking his master’s car for his own pur¬ 
poses contrary to the master’s instructions, 
and having an accident at a place where 
otherwise he would never have been. Yet 
Pratt, J., in such a case held the master 
liable^ on the ground that the chauffeur at 
the time of the accident was acting in 
the course of his employment: see Roberts 
V. Shanks (13). 

The fact that the servant went to an 
unauthorized place to make the gun¬ 
powder, in my opinion, makes no differ¬ 


ence. It IS not a sufficient answer to say 
that she was employed to work orj/y ??? the 
licensed house. She was employed to 
make gun powder, and it was the accused’s 
business to see that she complied with all 
the conditions of his license. It might 
just as well be said that she was employed 
to make gun-powder only jvith due care, and 
that, therefore, any negligence on her part 
would be outside the scope of her employ¬ 
ment. But the law clearly negatives such a, 
con tention. 

The case most favourable to tbeacciiged 
that I have been able to find is Rank, Ltd. 
V. Craig (14). Carters were employed by a 
coniractor by the day to take rubbish from 
certain works to his dumps, and to tip it 
there, and were strictly forbidden to tip 

(13) 94 Ind. Cas. 551; 27 Bom. L. R. 5i8; A. I. R, 
1925 Bom. 360. 


(14) (1919) 1 Ch. 1; 88 L. J. Ch. 45; 110 L. T. 751: 
63 S. J 39; 35 T. L. R. 8. ' 

*Page of (1921) 2 K B,—[iSd.] --- 
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it anywhere else. Some of the carters, with- 
ont the knowledge of the contractor, and 
in contravention of their orders, took the 
rubbish to a piece of unfenced land, the 
property of the plaintiffs, and tipped it 
there. They did this for their own con¬ 
venience and for a purpose of their own. 

The unfenced land was nearer to the 
works than the dump of the contractor. 

It was held by the Court of Appeal that 
the illegal acts complained of were not 
within the sphere of the carters’ employ¬ 
ment, and consequently that the contractor 
was not liable for them. This decision is 


based on the view that the carters’ acts 
were “done deliberately of their own choice 
and to effect a purpose of their own, and 
in opposition to the express instructions 
of their employer” (perSwinfen Eady, M. 
R , at page 9). That is to say, it was a 
case of the servant doing an act “on a frolic 
of his own’’, to use the well known ex¬ 
pression o: Parke, B., in Joel v. Morison 
(15). Such a case is entirely different 
from one like this of a negligent act in 
this course of a dangerous occupation 
which calls for special care, as is pointed 
Out in Jefferson v. Derbyshire Farmers Ltd., 
fll), already cited. In fact Swinfen Eady, 
M. R., in his judgment says (page 9*);— 

“The acts of which they were guilty were 
their own deliberate acts. It is not a case 
of carelessness or negligence in the course of 
their employment." 

Hid it been such a case, the decision 
doubtless would have been different. Also 
there was no express statutory prohibition 

against the rubbish being put where it 
was, corresponding to the prohibition 
against the manufacture of gun-powder 
elsewhere than in the license that there is 
in the present case. Moreover, against 
this case may be cited Reg v. Stephens (16) 
where the facts were somewhat similar. 
But there it was held that the defendant 
was liable on an indictment for obstruct¬ 
ing navigation by throwing rubbish into 
a. river from a quarry owned by him but 
managed by his son, although it was prov¬ 
ed that the men employed at the quarry 
had been by order prohibited from doing 
the acts complained of. This case is a 
recognized authority for the proposition 
(15) (1834) 6 Car. & P. 501 at p. 503; 40 JR. R. 
81+ 

a6) (1866) 1 Q. B, 702: 7 B. & S. 710; 35 h. J. Q. 

B. 251; 12Jur. (N. s.) 961; U L. T. 593; 14 W. K. 
^•) 9 . 
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that, apart from Statute, a master may be 
criminally liable for the act of his servant, 
though there is no mens rea: cf. Coppen v. 
Moore (17). 

To sum up, this is, in my opinion, a case 
of a Statute relating to the mode in which 
a particular business is to be conducted. 
The effect of it is to prohibit expressly 
the manufacture of gun-powder except in 
the special place licensed for the purpose. 
This is as much an essential part of the 
mode of manufacture as any other con¬ 
dition of the license—-in fact it is perhaps 
the most important condition, because its 
breach involves the danger of proximity 
of other parties that is specially referred 
to by the Privy Council in Dominion 
Natural Gas Co. Collins (10). Having re¬ 
gard to the decision in Jefferson v. Der¬ 
byshire Farmers Ltd. (i\), 1 think the act 
of Bhimava was clearly within the scope 
of her employment, in spite of its being 
done for her own convenience and in 
spite of instructions to the contrary re¬ 
ceived from the accused. It is, therefore, 
a case of express statutory prohibition, 
where the master is criminally liable for 
the acts of his servant committed in the 
scope of his employment: cf. Varaj Lall 
y. Emperor (18). I would, therefore, set 
aside the acquittal, convict the accused of 
a breach of condition No. 4ofthe conditions 
of his license, and thus having committed 
an offence under r. 138 of the Rules under 
s. 5 of the Indian Explosives Act. It584, 
and sentence him tT pay a fine of Rs, 500. 

It is a serious case, which resulted in the 
servant’s death; and I think the maximum 
penalty provided for an offence falling 
under cl. (9) of r, 138 should be imposed 
on the accused, who took no clear or ade¬ 
quate steps to prevent the condition in 
question being broken by the deceased. 

The case was heard by Mr. Justice Crump 
who passed the following judgment, 

Mr. Nilkant Atmaram, for the Accused. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown, 

Crump, J, — The accused held a 
license under the Indian Explosives Act, 
1884, to manufacture gun-powder. The 
fourth condition of that license contains the 
following words:— 

(17) (1898) 2 Q. B. 306 at p 312 62 J. P. 453; 67 

520; U T. L. R, 414; 46 
W. R. 620; 19 Cox. C. C. 45. 

(18) 82 Ind. Cas. 137; 51 C. 948; at p. 952; 28 C. 

W, N. 854; A. I. R. 1924 OftJ. 985; 25 Or. L. J. 1209. 
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“ The explosive shall ba manufactured in 
a tent or lightly constructed building ex¬ 
clusively appropriated for the purpose 
and ssparated from any dwelling-house, 
higiway, street, public thoroughfare or 
public place by the distance in the case of 
gun powder of one hundred yards.” 

The effect of this positive injunction, no 
doubt, is to forbid the manufacture of 
gun powder otherwise than in accordance 
with this condition. 

^The accused lived in the village of 
Kerur and he constructed a building out¬ 
side the village, which complied with this 
condition, and employed a woman named 
Bhimava to manufacture gun-powder there. 
Bhimava engaged one Sangava to assist 
her. On September 7, 1925, Bhimava went 
to this building with Sangava and took 
some sulphur, some salt petre, and soma 
charcoal, the three ingredients necessary 
for the manufacture of gun-powder. She 
and Sangava, for reasons which are not, 
in my opinion, clearly established then 
went with these ingredients to the house 
of the accused in the village, and per¬ 
formed part of the process of manufacture 
there. On these facts the accused is charg¬ 
ed with committing a breach of this con¬ 
dition of his license. The question is 
whether that charge is sustainable. I 
am informed by the Government Pleader 
that the second and third heads of the 
charge, viz., of offences arising out of 
the death of Bhimava are not now pressed. 
Therefore, I am not concerned with the 
results of this failure to comply with the 
conditions of the license. And the appeal 
is, moreover, confined to the breach of the 
condition which has already been set out. 
That there was a breach of this condition 
is clear. The question is whether the 
accused is criminally liable for an act 
done by Bhimava, It does not appear on 
the evidence or on the statement of the 
accused that he had ordered Bhimava not 
to manufacture gun-powder at any other 
place than the building specially construct¬ 
ed for the purpose. That he did not do 
BO may be inferred from the fact that the 
two women went to the accusei’s own 
house for the purpose. The accused did 
not know that Bhimava was manufacturing 
gua-powder elsewhere than in the special¬ 
ly constructed building. Su/.h is the 
finding of the Magistrate and I accept it 
for the purposes of this appeal. 

my opinion two queations arise for 
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determination. The first i ‘.stion is 
wliether the jxmal clause is so (ir.ifted as 
to place upon the master criminal respon¬ 
sibility for rlie ae's of iiis spr'.’aiit. The 
spconti question whether the servant 
Bhimava was acting within the general 
scope^ of her employm uit. Upon the, first 
question many eases have been cited Imt 
the conclusion to be drawn is, 1 think, 
that the question is one of construc¬ 
tion and that in construing the Statute 
regard must be had to its language, scope 
and object TluU will be found laid down 
by Lord Kussell, C. J., in Coppea v. Moore 
(17). The test suggesied there is; ‘'Did 
the Legislature intend having regard to the 
language, scope and object of the Statute 
to fix criminal responsibility upon the 
master for acts done by iiis servant in the 
course of his employment although such 
acts were not authorised by the master?” 
The same principle may be deduced from 
the judgment of the same learned Judge 
in Commisioner of Police v. Cartnian (9J. 
Whether there must be in any case personal 
knowledge of the licensed person depends 
primarily upon the language of the Statute. 
Here there are no words which can be held 
to require such knowledge before the 
offence is complete. In a similar case 
Mullins V. Collins the Statute under 
consideration prohibited the commission of 
a certain act by a licensed person. The act 
was committed by a servant. There were 
no words which required that the licensee 
should have knowledge of the commission 
of the act. Blackburn, J.,said (page 2.^5*): “if 
we hold that there must be a personal know¬ 
ledge...we should make the enactment of 
no effect.” Similarly in Cundy v. Le Cocq 
( 2 O) Stephen, J., remarked (page 20i#tJ;— 
“Our ansjper to the question put to us 
turns upon this, whether the words of the 
section under which the conviction took 
place, taken in connection with the general 
scheme of the Act, should be read as con¬ 
stituting an offence only where the licensed 
person knows or has means of knowing that 
the person served with intoxicating liquor 
is drunk, or whether the offence is complete 
where no such knowledge is shown, 1 am 
of opinion that the words of the section 

(19) (1874) 9 Q B. 292; 43 L. J. M. C. 67; 29 L. T. 
83H; 22 W. R. 297. 

(20; (1884) 1.3 Q. B. D. 207; 53 L. J. M. 0. 125; 51 
I.. T. 26.5; 32 \V. R. 769; 48 J. P 599 

♦Page of (1874; 9 Q. B.—IAU | —, 

•Page of (1884) 13 Q. 
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amouut to an absolute prohibition of the 
sale of liquor to a drunken person.” 

Here, too, we have an absolute prohibition 
of the act done by the servant. Here, too, 
if we hold that there must be personal 
knowledge we make the enactment of no 
effect. The scope of the Statute is to re¬ 
gulate the manufacture of explosives, the 
object or at least one of the objects to 
ensure the safety of the public. Similar 
considerations were given effect to by this 
Court in Queen-Empress v. Tyah Alii (2) and 
It was held that where a Statute prohibited 
the sale of arms to any person not legally 
authorized to possess the same, and a 
servant did so sell arms, the master could 
not defend himself by a plea of want of 
knowledge. The principles established by 
these decisions appear to me to apply 
here and though I have referred to all the 
cases which have been cited I do not 
find it necessary to discuss any others. 
There is, in my opinion, a distinction be¬ 
tween those cases where it is sought to 
apply a penal Statute, and those cases 
where a third party seeks relief by way of 
damages against the master for the negli¬ 
gent act of the servant. 


DBl V. EMPEKOB. [100 1. 0. 1927] 

The Legislature may, and sometimes 

does, impose an absolute duty on a 

person, a breach of which duty is made 

a criminal offence even in the absence of 
mens rea^ 

On these grounds I agree with the 
view expressed by Fawcett, J., 1 must, 
therefore, set aside the order of acquittal 
and find the accused guilty of committing 
a breach of condition 4 of the conditions 
of the license and of thus having com¬ 
mitted an offence under r. 138 of the Rules 
made under s. 5 of the Indian Explosives 
Act, 1884, Upon the question of penalty, 
1 would remark that in such cases the 
employer’s ignorance has often been held 
to be a mitigating circumstance, that the 
accused is a petty grocer in a remote 
village and presumably totally unable to 
pay a heavy fine. Further, it is to be 
remembered that these proceedings have 
lasted over a year and have been carried up 

^ would impose a fine 

ofRs. 150. 

Appeal allowed. 


If then Bhimava was acting within the 
general scope of her employment the ac¬ 
cused is, in my opinion, liable to be pu¬ 
nished for her act. I feel no doubt that 
she was so acting. What she did was in 
furtherance of her master’s business, and 
not in pursuance of any purpose of her 
own. It was argued that the scope of her 
employment was to act according to the 
conditions of the license, and that, there¬ 
fore, any breach by her of those conditions 
must be an act outside that scope. En¬ 
ough has been said to show that this 
argument cannot prevail. Were it sound 

it might have been a successful defence in 

each and every one of the cases which 
J have cited. She was employed to manu¬ 
facture gun-powder for her master. That 
was the general scope of her employment 
and the breach of the condition of the 
license was committed while she was so 
engaged.^ The case of Phelon c£ il/oore v 
Keel (ti) is plainly distinguishable. Here 
Bhimava did not take the materials 
for her private ends and for a purpose 
unknown to the master. The case is in¬ 
deed against the accused in one respect for 

it recognises in the words of Avorv J that 
.(p age 170)* : _ -i., mac 

^Page of (1914; 3 K. -—-- 


RANGOON HIGH COURT. 

Criaiinal Revision No. 1456-B op 1926 

December 23, 1926. 
Present:~Mr. Justice Mya Bu. 

KALI KUMAR DE— Accused_ 

Applicant 

VCTSUS 

EMPEROR— Opposite Par^’v 

Opium Act UoflSTSK ss. U, 15-Criminal Proce^ 
dure Code {Act V of 1898), s. 103-Search-Procedure 
—i\on-compliance with provisions of s. 103 whether 
vitiates conviction. 

The provisions of s. 103 of the Code of Criminal 

11 applicable to searches made under s. 

14 of the Opium Act, but where a person is searched 

n aa open place under 6. 15 of the Act compliance 

gsl col obligatory, [p 

Criminal review of an order of the Sub- 
Divisiona Magistrate, Kyaukpyu, in Orimi- 
nal Regular No. 121 of 1926. 

JUDGMENT,— The learned Sessions 
Judge appears to have made it his main 
ground that the search in the case was not 
in accordance with the provision of s. 103 
of the Criminal Procedure Code. These 
provisions apply to searches made under 
Oh. Vll of that Code under which searches 
of various kinds of places may be made for 
certain purposes and under certain con¬ 
ditions, . 
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Section 14 of the Opium Act empowers 
officers mentioned therein to make searches 
in any buildin", vessel or enclosed place. 
Section 15 provides, i)iter alia, that the said 
officers may detain and search any person 
believed to be guilty of any offence under 
the Act and if such person has opium in 
his possession may arrest him. 

Section 16 of the Act enacts that all 
searches under s. 14 or s. 15 shall be made 
in accordance with the provisions of the 
Code of Criminal Procedure. It, however, 
does not specify the particular provision 
or provisions of the Code of Criminal Pro¬ 
cedure applicable to searclies under s. 14 
or to searches under s. 15. But by a com¬ 
parison of the provisions of Ch. VII of the 
Code of Criminal Procedure with these 
three sections of the Opium Act, it is 
clear that the provisions of s. 103 of the 
Criminal Procedure Code are applicable 
to searches made under s. 14 of the Act. 

In the present case, the applicant was 
arrested and searched in an open place 
under the provisions of s. 15 of the Act and 
compliance with the provisions of s. 103 of 
the Code of Criminal Procedure was not 
obligatory. There are certain kinds of 
searches permitted by the Criminal Pro¬ 
cedure Code, which do not fall within 
Ch. VH, which are not governed by the 
provisions of s. 1U3, for example, searches 
under s. 15. 

It is clear to my mind that non-com¬ 
pliance with the provisions of s. 103 of the 
Criminal Procedure Code in conducting 
the search in this case does not form a 
good ground of attack against the appli¬ 
cant’s conviction. Whether the conviction 
should be upheld or not, is, therefore, mere¬ 
ly a matter depending upon the considera¬ 
tion of the evidence in the case. 

The trial Court believed the evidence of 
the Sub Inspector of Excise, the complain¬ 
ant, which was corroborated by the evidence 
of Mg. Ba (lyaw (P. W. No. 3) as well as 
by the evidence of the Excise peon, Nga 
Mrwit (P. W. No. 2). The evidence of these 
witnesses did establish the fact that 6-J- 
tolas of opium were found in the appli¬ 
cant’s basket and judging the evidence of 
T'lrasarang Das (P. W No. 4) in the light 
of the evidence of the said 3 witnesses, the 
views expressed by the trial Court against 
the evidence of Tarasarang Das do not 
appear to be at all unreasonable. In short 
I may say that there are no grounds for 
believing that the consideration of the 


evi'lence in Uie case by the trial Court was 
so unreasonable as to call for interference 
in levision. 

For tlie above reasons I fui'i Unit there 
is no ground f u- iiiterrerence with the con¬ 
viction andsenienae passed by the Magis¬ 
trate. I direct that the records be returned 
with these remarks. 

A. Applicadon rcjecfcd. 


BOMBAY HIGH COURT. 

CRifldiMiL Application roii KEVisros' No. 

29y OP l -'2ia 

November 30, iOihi. 

Present: —Mr. Justice Crnmn ; nn rlifference 
between Justice Sir Li lubhai Shah, Kt., 
and Mr. Justice rdweeu 
SEJMAL PUNAMCHAND and another— 

Accused—Applicant 
versus 

EMPEROR— Opposite Partv. 

Criminal Procedure Code {Act U of IS08), s$. 3So, 
230, J,20—F^Asc statements hi/ different persons in 
same case with same object—'^Same transaction'—Joint 
trial, leyality of—Distinct statements in same de- 
positionSeparate charyes, legality of — Reference, 
legality of — Revision—Power to irn esligate into facts. 

Accused No. 1 brought a suit as a lueinhcr ol a 
firm in whose favour a promissory note had been pas.sed 
to recover the amount due thereunder on the basi.s 
that full consideration for tlie promissory note 
had been paid. He gave false evidence that full 
consideration had been in fact paid and denied the 
allegation of the executant of the instrument that a 
certain amount had been deducted, Accused No. 2 
was a member of a firm whicli had a half interest 
in this loan. He also went to the witness-box and 
deposed similarly that full consideration was paid, 
in support of accused No. I's case. The accused 
were charged and tried for offences under s, 193 
of the Penal Code and convicted: 

Held, Per Fawcett and Crump, JJ. (Shah, J. dis¬ 
senting) that the two acts of the accused of giving 
false evidence were committed in the course of tlie 
same transaction within the meaning of s. 239 of the 
Criminal Procedure Code and that the joint trial 
was not, therefore, illegal, [p. 985, cols. 1 A 2; p. 988, 
ool. 1.] 

Held, further, Pe.rFawcct and Crump, JJ., that an 
accused can be separately tried and c.onvicted for two 
false statements made on different subjects though 
in one and the same deposition, [p, 986, col. 2; p. 988, 
col. 1.] 

Per Shah, J.- -The mere fact that evidence is 
given by two or more witnesses with reference to 
the same purpose or to the same point involved in 
any judicial proceeding, either a suit or a criminal 
case, is not sufficient to justify the joint trial of 
different persons as to statements made by them 
separately in that proceeding, [p. 983, col. 1.] 
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Per Fau'eett,J.-A distinct charge is not a condi- 
a a link''-hich brings 

“ “30 of ^be ‘the same transaction’ in 

|y3Jof the Criminal Procedure Code. [p. 985, col. 

noi ne^ Code, where the point of difference does 

disDO’af of tl^ inrolve conflicting decisions as to the 

disposal of the whole case 13 likely to lead to incon¬ 
venient results. [p, 987, col. I.] 

msteTb committing offences are ani- 

^ the e l p ‘I'®’-" 1" continuity 

ar a the ^there is only one transaction s'o 
^ J,!? { nre concerned, [p. 987. col. 2.1 

how o.r criminal revision, consider 

hoi. f.ir findings of fact are justilied though in practice 
It i.s^ i.n.isual to do so. []>. 988, col. 1.] “P"tctice 

(’nminal application against conviction 
and sentence passed by the Chief Presidency 
Magistrate, Bombaj-. 

JUDGMENT. 

Shah J.-(OctoberS, 1926.)~Thi3 is an 
application by two accused persons, who 
were charged with having given false evi- 
dence in the course of their statements in 
a smt filed on the Original Side of this 
High Court. The charges against accused 
No 1 were two, first, that he made a false 
statement -Not true that I then deducted 
Ks. /oUfor first ten months’ interest” • and 
secondly, that he made the following false 
B atement “No letter was brought to me 
along with that cheque. I got no letter 
V defendant in which he alleged we 
had deducted Ks. 750.” The charge 
against accused No. 2 was that he made the 
following statement which he knew or be- 
liejed to be false, “Not true that Rs 750 
deducted for interest.” There was separate 
charges against each of the accused. 

In the suit in which the two accused 
gave evidence, one of the questions raised 
at the instance of the defendant in that 
case was whether the sum of Rs. 750 was 

3,3 interest at the time 
Court having made 
a complaint under s. 476, Criminal Proce¬ 
dure Code, in respect of these statements 
tlieoe proceedings were started against the 
accused in the Court of the Chief Presi¬ 
dency Magistrate and the charges were 

the accused, as above 
indicated. The learned Magistrate, after 
considenng the evidence, came to the 
conclusion that these statements were 

knowledge 

of the accused persons, and, accord 
ingly, conycl^eti them under s. 193 
III iian Penal Code, and passed sentences’ 
against accused No. 1 of three months’ and 

one months rigorous imprisonment snd 


SEJMAT^ PDNAMCHAND V. EMPEROR. 


LIUU 1. U. 1927J 

against accused No. 2 of three months’ rigo¬ 
rous imprisonment respectively. 

The present application has been filed 
y the accused for a revision of these con¬ 
victions and sentences. The first point of 
aw raised on behalf of the applicants is 
hat tae joint trial of the two accused per¬ 
sons in respect of each one giving false 
evidence with reference to the particular 
statement is not legal. In support of this 
contention reliance is placed upon the de¬ 
cisions of this Court in Rer, v. Bhavani- 
shavlcar Haribhai (1) and King Emperor v 
Krishnarao (2). Secondly, it is urged that 
the two charges against accused No. 1 in 
respect of two statements made in the 
course of the same deposition are not legal; 
and that the offence committed by the ac¬ 
cused in respect of these statements is 
really one offence. And reliance is placed 
upon Rakkal Chandra Laha v. Emperor (3). 
For the purpose of this judgment 1 need 
not state the further point raised as to the 
merits of the case. 

^ We have heard the Government Pleader 
in respect of the first two points without 
hearing the applicants as to the last point 
relating to the merits. As regards the 
hrst point it is urged on behalf of the 
Crown that these depositions were given 

with reference to a suit, which related to a 

promissory note, in which both theaccus- 
ed persons were interested, and that the 
evidence given in support of the suit by 
these two persons must be treated as given 
in the course of the same transaction, that 
transaction being the suit or the claim 
made m the suit, and that the joint trial 
was permissible under s. 23 J (a). Criminal 
Procedure Code. As regards the second 
point, it IS urged that if a witness makes 
more statements than one which are false, 
and which he knows to be false in the 
course of the same deposition he commits 

cffence, but as many offences as 
the falsestatements he makesin the course 
of his deposition. 

As regards the first point, I am of opin¬ 
ion that the applicants’ contention is cor- 

supported by the decisions of 
this Court, to which reference has been 
made, and it is possible to refer to cases 
of other High Courts also to the same 
effect. It is not necessary, however, to do 

ss.K-«• '■ ‘."i» 
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so. In this Court the view taken in these 
cases has been consistently followed ao 
far as I am aware. The mere fact that 
the evidence is given by two or more wit¬ 
nesses with reference to the same i)urpo9e 
or to the same point involved in any 
judicial proceeding, either a suitor a cri¬ 
minal case, has not been held to be suffi¬ 
cient to justify the joint trial of different 
persons as to statements made by them 
separately in that proceeding. The deposi¬ 
tion in the course of which the statement 
is made is a transaction by itself, and 
each witness making a statement in 
the witness box acts on his own account, 
and it is that act of his for which 
he is to be prosecuted. There may be 
cases in which the prosecution may allege 
abetment of perjury or conspiracy to com¬ 
mit perjury, and the evidence may be 
given as a part of the conspiracy formed 
by several persons together. In such a 
case on proper allegations it may be pos¬ 
sible to secure a joint trial in respect of 
charges relating to making false statements 
in the course of depositions by different 
persons. As an illustration of this posi¬ 
tion, I may refer to the decision in Em- 
p&ror V. Ganesk Narayan Dikshit (4) where 
one of the accused persons who had given 
evidence in a criminal case to support a 
false charge which was laid as a part of the 
scheme which was formed by several ac¬ 
cused persons, and the evidence was given 
by the particular accused as a step in the 
carrying out of that scheme. In the present 
case there is no such allegation, and the 
depositions of the two witnesses also do not 

disclose any such case. 

It may be mentioned that in the com¬ 
plaint of the Court, which tried the suit, 
reference is made to offences under ss. Iy3, 
209 and 210, Indian Penal Code, or attempt 
to commit offences under 88.209 and 210 
read with s. 511, Indian Penal Code, as 
regards accused No. 1 and the particular 
statements made by accused No. 1 are set 
forth. As regards accused No. 2 the offence 
referred to is one under s. 193, Indian 
Penal Code, and the particular statement 
is mentioned. There is no reference there 
to any abetment of the offence of one 
accused by another nor is there any refer¬ 
ence to any conspiracy between the two 
as regards the giving of false evidence. In 
the evidence given at the trial by the 

(4) 17 Ind. Oaa. 705; 14 Bom. L. R 972; 13 Or. L. J. 

§33. 
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defen-lant in the civil suit, I'uue is no 
reference to any such allegation (>[ abet¬ 
ment or C'nispiracy. B*yon(l the state- 
mont that at ilie tune of the loan, both 
the accused were present, there i.s nothing 
to suggest that, lus allegation was that 
either accused al)ett(vl rlie other or that 
there was a criminal conspiracy between 
the two to give false evidence, 'i'ne learned 
Chief Presidency Migi^trate charged each 
accused separately, as the cliarges framed 
clearly show. 

It is urged, however, that as these state¬ 
ments were made with reference to a suit, 
these accused persons had a comnioa pur¬ 
pose to carry out and the joinder of charges 
would be permissible under s 23cl. (a), 
Criminal Procedure Code. This aspect has 
been cousidered in King Emperor v. Krlsk- 
narao (2) and in that case the learned 
Judges could nob see their way to hold 
the trial to be legal, and they reuej upon 
the decision ia Subrahmania lyerv. King- 
Emperor (5) in support of their conclu¬ 
sion. Thus, to ray mind, according to the 
decisions, the joinder of charges in this 
case cannot be justified under s 239, cl. 
(a), (6) or (d), Criminal Procedure Code, on 
the allegations of the prosecution. As 
regards the prejudice to the accused I do 
not think that it is necessary to go into 
this question. But if it were necessary I 
should say that it is very difficult to say 
that the joint trial may not prejudice the 
accused. For instance, in this case, the 
offence of accused No. 2 is quite distinct 
and there is a good deal in the case as 
regards the second charge again.st accused 
No. las to which it would be difficult to 
say that it would not prejudice the case of 
accused No. 2. I am of opinion that the 
joint trial of these two accused persons 
on two distinct offences punishable under 
B. 193, Indian Penal Code, is nob legal. 

As regards the second point, I think it 
is one of minor importance in the case. 
Whatever view may be taken of that point, 
it really affects the question of sentence 
only under the circumstances of this case. 
The observations of Jenkins, C. J., and 
Mookerjee, J., in Rakhal Chandj'a Laha v. 
Emperor (3) at page 814* of the report show 
that the making of any nuinber of false 
statements in the same deposition ia one 

28 I A. 257; 3 Bom. L. R. 540; 25 M. 61; 11 U. 
L. J. 233; 5 0. W. N. 866; 2 Weir 271; 8 Sar. P. 0. J. 

160 (P. 0 ). ___ 

^♦Page of 36 U.— \Ed. 
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aggregate case of giving false evidence, 
and such charges of false evidence cannot 
ba multiplied according to the number of 
false statements contained in a deposition. 
Luderthe ciicmnstances of this case, I do 

not desire to express any final opinion on 
this point. 

convictions and sentences 
should beset a^iide and the accused should 
be ordered to be re-tried separately. 

1 state that I have come to this con¬ 
clusion without hearing the applicants on 
the merits. Having regard to the nature of 
the case, and the nature of the point, which 
vitiates the trial, that is the order which I 
would make. 

Fawcett, J.— (Octobers, Iquite 

aamit that there are numerous rulings 
under which the ordinary rule is that per¬ 
sons who are charged with perjury, even 
though the alleged false statements were 
made in the course of the same trial 
should be tried separately ; and I have no 
desire to question those rulings, so long 
as they are applied within reasonable 
limits. But at the same time this Court 
has recognized that there may be cases 
where a joint trial may be properly held, 
thus, in the case cited by the learned 
Counsel for the applicants. , King-Em¬ 
peror V. Krishnarao (2), the Court in its 

judgment referred to the possibility of 
an exception to the general rule. They 
say that in that particular case (page 54 *b— 
There was no charge of mutual abet¬ 
ment or conspiracy such as under s. 23 J 
(Criminal Procedure Code) might possibly 
have justified a joint trial. The circum¬ 
stances it is true, may have given fair 
ground for suspicion of pre-arrangement 
Duti it IS clear that in neither casefi. c., the 
case of either accused) was there any evi^ 

(fence on which a chargeof abetment could 

have been sustained.” 

Agam in the case referred to in my 
leaned brother’s judgment, ri 2 r.. Emperor 

y-OaneshNarmjan Dikshit ( 4 ) it was held 

that 8 . 239, Criminal Procedure Code, was 
distinctly applicable, inasmuch as there 
was one sustained and continuous plot for 
the purpose of screening the real offenders 
in a certain robbery, and that to secure 
that end various means had to be resorted 
to one of which was the giving of false 
evidence. There was complete unity of 
project and the whole series of acts were 
so linked together b y one motive and de- 

*Page of 4 bom. ij. K.—-- 
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si^gn as to constitute one transaction within 
the meaning of s. 239, Criminal Procedure 
Code. Reference is made to the decision 
in Emperor v. Datto Hanmant ( 6 ) where it 
was held that the main test for judging 
of what was *‘the same transaction” was 
not necessarily proximity in time, so much 
as continuity of action and purpose. 

In the present case, I think it is import¬ 
ant to see exactly what is alleged by the 
prosecution and has been found proved by 
the Magistrate. In doing this, I only take 

what 18 apparent from the judgment, with¬ 
out prejudice to the question whether the 
nndings of the learned Magistrate are open 
10 revision on the merits. 

It is common ground that the executant 

of the promissory note by name Awte, and 

the two accused, were all three present 
when the note was passed. Awtesaysthat 
in spite of the note being for Rs. 5,000 
as a matter of fact Rs, 750 were deducted 
for advance interest. The accused deny 

amount of 

Rs. 5,000 was paid to Awte. The circum¬ 
stances, therefore, are such that one of the 
two stones must be false. There can be 
no question of any mistake. 

Accused No. 1 brought a suit, as a mem¬ 
ber of the firm in whose favour the pro- 
missery note had been passed, to recover 
a certain amount from Awte on the basis 
that full consideration of Rs. 5,000 had 
been paid. He gave evidence to the effect 
that that consideration had been in fact 

allegation that 
Ks. /50 had been deducted. Accused No. 2 
admittedly is a member of a firm, which 
had a half interest in this loan to Awte. 
.He also went into the witness box and 
deposed that full consideration was paid 
and denied Awte’s allegation as to the 

i was in support 

of the plaintiff s case that full consideration 

as mentioned in the promissory note had 
been paid. 

Now supposing that accused No. 1 had 
succeeded in obtaining a decree for the 
full amount due on the basis of Rs. 5,100 
having been paid at the time of the pro¬ 
missory note, when in fact only Rs. 4,250 

then the case clearly falls under 
s. 210 , Indian Penal Code, that is, fraudu¬ 
lently obtaining a decree for a sum not 
due. In the present case the suit did not 
succeed, and, therefore, supposing the facta 

(6) 30 B. 49; 7 Bom. L. B. 633; 2 Or. L, J. 578 
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are as found by the Magistrate, it would 
only be a case of attempting to commit this 
offence under s, 210, Indian Penal Code. 

1 have already mentioned that the second 
accused had a joint interest in the loan, 
and if the promissory note had been passed 
in favour of the two firms that really ad¬ 
vanced the money jointly, then he also 
would have been a plaintiff in the suit. 
It is simply due to the omission of the 
name of the other firm in the note that 
he was not himself a plaintiff. But he 
does appear as a witness in the case, and 
necessarily an important witness, and he 
supports the story of the first accused. On 
the facts found, that is equivalent to saying 
that he intentionally aided the first accused 
in committing an offence under ss. 210 
and 511, Indian Penal Code. Certainly it 
is to my mind, clear, in view of the fact 
that admittedlv the two accused were both 
present at the time the consideration for 
the note was paid, that the case would fall, 
first, under s. 34, Indian Penal Code, which 
says; “When a criminal act is done by 
several persons, in furtherance of the com¬ 
mon intention of all, each of such persons 
is liable for that act in the same manner 
as if it were done bv him alone.” In this 
case, one of the two pers.ins made a false 
claim and the other gave false evidence 
in furtherance of the common intention 
to obtain a fraudulent decree for an amount 
not due. Secondly, it seems to me that 
the case obviously comes under s. 107, 
Indian Penal Code, in that either the 
Bscond accused engaged in a consoiracy 
with the other accused for the doing of the 
act in question, or he intentionally aided 
in the doing of that act by going into the 
witness box and swearing falsely in support 
of the first accused’s case. Thirdly, it seems 
Do me that the case would fall under the 
new 8. 120-A relating to criminal conspiracy 
and that accused No. 2 could have been 
prosecuted under s, 120-B, Indian Penal 
Code. Therefore, to say, in the ciicum- 
Btances of the present case, that because 
there has not been a charge such as there 
might have been of conspiracy or abetment, 
the joint trial is illegal, seems to me to 
be perverting the rulings of this Court to 
an absurd and unreasonable extent. In my 
opinion, on the allegation of the prosecu¬ 
tion, and on the facts found, there is uo 
sufficient reason for saying that the case 
does not properly fall within cl, (a) of s. 
239 , Criminal Procedure Code, namely, 


that the two accused are persons accused 
of the same offence committed in tiie course 
of the same transaction,/, c., the tiaiisac- 
tiori in which tiieie was an attempt by a 
suit to obtain a fraudulent decree for an 

amount not due. There was continuity of 
purpose, which satieties the test laid d(»\Ya 
by3 this Courtsas to what is tlie same trai..-- 
aclioQ- 

It is said that there is no allegation in 
the complaint of the charges of consipiracy 
or abetment. In my opinion this is im¬ 
material. The complaint did refer to ss. 209 
and 2to, Indian Penal Code, and the facts 
admitted and held proved establish of 
themselves abetment by accused No. 2, 
which covers conspiracy fs. 107, Indian 
Penal Code). As pointed out in llarindra 
Kumar Ghost v. Emperor (7); 

“Though to establish the charge of 
conspiracy there must be agreement, there 
need not be proof of direct meeting or 
combination, nor need the parties be 
brought into each other’s presence; the 
agreement may be inferred from circum¬ 
stances raising a presumption of a common 
concerted plan to carry out the unlawful 
design.” 

Res ipsa loquitur in. the present case. It 
seems to me quite clear that there need 
not be a distinct accusation of abetment or 
attempt to bring the case under s. 239 (a) 
for otherwise cl, (6) of that section would 
be unnecessary. Here, there certainly was 
an accusation that an offence had been 
committed by accused No. 1 under es. 209 
and 210, read with s. 511, Indian Penal 
Code, and though the complaint did not 
specifically allege that accused No. 2 had 
committed abetment of th-At offence both 
the accused were alleged to have given 
false evidence in regard to the claim for 
Rs. 750 and for the purpose of supporting 
that claim. The findings of the Magistrate 
should be looked into for seeing if the 
pirties could legally be jointly tried: c/. 
Asutosk Das Gupta v. Puma Chandra Ghnse 
(8). On these findings abetment by accused 
No. 2 is clearly established, though there 
was no charge framed. But a charge is 
not made a condition precedent to abet¬ 
ment being a link which brings a case 
under the expression “the same transac¬ 
tion” in 8. 239. In my opinion it is the 

i'7) 7 Ind. Gas. 35!); 37 C. 4C7 at p. 507; 14 C. \V. N 
1114; 11 Cr. L. J. 433. 

(8) 71 Ind Gas. fi70; 50 G. 159 at p 164; 36 0. h 
J. 287; A. I. R. 1923 Oal. 11; 21 Or. L. J. 206. 
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proved and/or admitted facts which show 
abetment (not the formulation of a charge 
of abetment) that have to be considered 
for deciding whether the acts of two or 
more accused form part of “the same trans¬ 
action.” This is recognized in King Em- 
per >r v. Krishnarao [2) where the Court 
referred to there being no evidence on 
which a charge of abetment could have 
been sustained, as well as to the absence 
of a charge of abetment. Similarly, in 
Tepnitidhi Gobinda Chandra Bharati y. 
Emperor (9) there was no charge of abet¬ 
ment, but the Court considered whether 
the evidence showed a continuity of action 
or purpose between the acts committed by 
the three accused, and held that if the 
Crown had been able to show by evidence 
some association between them, acting for 
a common purpose in execution of a com¬ 
mon design, then the charges against the 
respective accused might be jointly tried 
and disposed of together. Such continuity 
of purpose and association is fully estab¬ 
lished on the facts found and admitted in 
the present c^ise. 

Accordingly, I do not agree with my 
leirned brother that the joint trial of the 
two accused should, in the circumstances, 
be held illegal. 

I admit that, on the ruling of this Court 
in King-Emperor v. Krishnarao (2) by 
which we are bound, the joint trial must 
be held to be illegal, if it does not fall 
within 8. 239, Criminal Procedure Code, 
although at the same time, if this or a 
similar case goes before a Full Bench, I 
think, it might be considered whether the 
ruling in Subrahmania Iyer v. King-Em¬ 
peror (5) can properly be applied to a 
case like the present, where no objection 
is taken in the lower Court, and the point 
is raised for the first time in revision, and 
where the evidence against the two accused 
is exactly the same, so that it is a pure 
waste of time and money to have separate 
trials. 

No doubt it can be said that, if you 
have separate trials, each accused can call 
the other to give evidence in support of 
his case. That was a point that was made, 

I see, by the Pleader in Reg. v. Bhavani- 
shankar Harihhai (1). But that certainly is 
not in itself a sufficient basis for saying 
there is prejudice, in a case where the 

(9) 54 Ind. Gas. 769; 5 P. L. J. 11 at p. 16; 21 Cr. 

U J. 161. 
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accused do not themselves object to a joint 
trial and where there is legitimate ground 
for thinking the case falls under cl. (a) of 
s. 239, Criminal Procedure Code. 

A point was made that there was a second 
charge against the first accused of another 
false statement in his deposition, with 
which the second accused had no concern. 
If 8. 23 J applies, then it is perfectly clear 
from the illustrations to that section that 
the two accused may be tried together, 
both of them being charged with the 
common false statements which they made, 
and the one accused being charged also 
with the alleged false statement with which 
alone he was concerned. 

It has also been urged that if a person 
makes twenty false statements in a deposi¬ 
tion, he can only be tried and charged 
with one offence of perjury. No doubt, 
there is authorityfor that statement. Speak¬ 
ing for myself, it seems to me an absurd 
proposition. I want to except a case where 
a second, third or fourth false statement 
repeats merely ini another form the first 
false statement. Then, of course, there is 
one offence. But take the case of a man 
who first makes one deliberate false state¬ 
ment at 4 o’clock, his cross examination 
continues and at 5 o’clock he makes an¬ 
other false statement on anotlier subject 
are you going to say that he has not com¬ 
mitted separate offences? I say he has 
committed two separate offences. The 
mere fact that they are included in one 
deposition does not make it any the less 
two offences. The case is analogous to 
that of an assault or beating, where fifty 
blows are inflicted. The Indian Penal Code 
in s. 71 recognizes that each blow can be 
treated as a separate offence, but lays down 
limitations as to punishment. So I certain¬ 
ly do not agree that accused No. 1 could 
not be separately tried and convicted for 
two false statements on different subjects in 
one deposition, in accordance with sub-s. 

(1) of 8. 235, Criminal Procedure Code. 

cf. Queen-Empress v. Kabhai (10). 

* 

Shah, J.—In view of the difference of 
opinion between my learned brother and 
myself on the fundamental question which 
relates to the legality of the trial, we think 
that a situation has arisen, in which, with¬ 
out our going into the merits, the case 
may be laid before a third Judge under 

(10) Rat, Ua. Cr, C. 336; Cr. Rg. No. 26 of 1887. 
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8. 439 (1) read with 8. 429, Criminal Proce¬ 
dure Code. The same bail ns regards both 
the accused to continue during the pen¬ 
dency of this application. 


The Reference came on for hearing before 
Mr. Justice Crump and the following judg¬ 
ment was passed. 

Mr. Little, for the Accused. 

Mr. P. B. Skingne, Acting Goverment 
Pleader, for the Crown. 

Crump, J* —(November 17,1026 ).—Three 
points were suggested by Mr. Little on be¬ 
half of the accused as arising for deter¬ 
mination in this case. Briefly they are as 
follows;— 

(1) Were the accused properly charged 
and tried together? 

(2) Could accused No. 1 be convicted of 
two offences with reference to two false 
Btatements made in the course of one and 
the same deposition? 

(3) Were the accused properly convicted 
on the merits? 

Upon the first point the learned Judges 
who formed the Divisional Bench have 
differed. Oa the second pfunt there is no 
expressed difference of opinion, for Shah, 
J., hi9 refrained from answering the ques¬ 
tion. The third point has not been dealt 
with at all. This being so I have heard 
arguments on the first point only, for if I 
agree with the view expressed by Shah, J., 
the other points will not arise, if, how¬ 
ever, I hold that there is no fundamental 
error in the trial the whole case is open 
to me, so at least 1 understand s. 429 of 
tlie Code of Criminal Procedure. I would, 
however, with all deference, remark that 
the course which has been followed in this 
case is likely to lead to inconvenient 
results. I am not aware of any previoug 
case where a point of difference has been 
referred under s. 429 where such difference 
does not necessarily involve conflicting de¬ 
cisions as to the disposal of the whole case. 

The rule applicable here is contained in 
8. 239 [d) of the Code of Criminal Pro¬ 
cedure. I would apply this clause rather 
than c\.(a) for the words “the same offence'’ 
in cl. (a) appear to me to indicate the same 
physical act of crime. But for the purposes 
of the present case it makes no difference 
whether the matter falls under s, 239 (u) 
or 239 (d) If the two acts of giving false 
evidence were committed “in the course of 
the same transaction" these two persons 
CQuld be charged and tried jointly. The 


Legislature, tliougli more than once invited 
to do go, hag sturiioiisly, and I tldnk, 
speaking with all reaped," wisely refrained 
from attempting a 'iefinition of the pl.iai-o 
“in tlie course of the same transafUir.n." 
Each case must (in n y opinion) be con¬ 
sidered on its niorits, and. therefoie, it is 
peculiarly true here that no ca.se can be 
an authority except upon its own facts. 
The test, I take it, is whether the two 
persons concerned are engaged in one 
transaction, and to determine that it is 
necessary to regard :lie f.icisfroni the iioint 
of view of those two per-CMS. Jf they are 
animated by a common purpose, and 1 here 
is continuity in their actions, then suiely 
there is one transaction so far as they are 
concerned. It may even be that community 
of purpose is not necessary, but J speak 
strictly with reference to the alleged facts 
of this case. Pat shortly those facts ate aa 
follows:— 

Accused No, 1 was the plaintiff in a suit 
on a pro note executed by one Awte. 'J he 
defendant Awte pleaded that Rs. 750 had 
been deducted as interest at the time of 
pxeciddon. Both the accused swore that 
Rs. 750 had not been deducted as interest. 
It has been found that the evidence so 
given was untrue to their knowledge. The 
Magistrate has found that the two accused 
were partners in this transaction, and it 
is at least conceded that accused No. 2 was 
interested in the sense that he had ad¬ 
vanced part of the consideration to accus¬ 
ed Nj. 1. Both learned Judges assume for 
the purposes of thie question that there 
was a common purpose in pursuance of 
which each of these persons gave false evi¬ 
dence. It is, no doubt, true that each act 
of giving false evidence is the act of the 
person giving that evidence, and, therefore, 
the transaction of that person, but it does 
not (in my opinion) follow that there is 
not a major transaction, so to speak, embrac¬ 
ing these two minor transactions. If there 
was a common purpose to make out a false 
claim BO far as concerns the sum of Rs. 750 
then it seems to me that from the point of 
vipw of these two persons there was one 
transaction. 

If the reported cases are examined they 

do not (in my opinion) sutfice to establish 

as an universal rule that in no case can 
two persons each of whom has given false 
evidence be jointly charged and tried for 
those offences. Reg. v Bhavanishankar 
Uanhhai (I) was decided in 18ti8. The 
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Criminal Procedure Code of ISGl was then 
in force, and I cannot find in it any pro¬ 
vision corresponding to s. 239 of the pre¬ 
sent Code. That provision first appears in 
s. 45S of the Ccd^* of 1872, and the statutory 
provision if applicable overrides any ear¬ 
lier judicial decision. The case of King- 
Emperor V. Krishnaimo (2), was decided in 
lyO-’ when the Code of 1898 was in force. 
And s. 239 of that Code as it then stood 
is substantially reproduced by the amend¬ 
ing Acta of 1923. But I fail to find any 
universal rule laid down in that decision. 
The facts are not stated with sufficient 
fulness to make it possible to deduce any 
such rule and the language of the judg¬ 
ment does not indicate that any question 
arose there whether the cffences were or 
were not committed “in the same transac¬ 
tion.” I cannot regard that case as binding 
upon me with reference to the facts here. 
What was in reality decided was that the 
facts of that case did not fall within the 
provision which now appears as s. 239 (6). 
The other cases cited turn otrictly upon 
their own facts, and are thus distinguish¬ 
able. In my opinion, therefore, there is 
no authority which can be invoked beyond 
the words of the Legislature, and applying 
those wordsto the facts found by the Magis¬ 
trate I agree with Fawcett, J. that there 
is no fundamental illegality which vitiates 
the trial. I would only add that this con¬ 
clusion is without prejudice to any opinion 
which 1 may form upon the merits of the 
case. 

The matter will stand over for further 
hearing on two other points raised. 

The case was heard on the two remaining 
points by Crump, J., on 30th November, 
1926. 

Mr. Jinnah, for the Accused. 

Mr. P. B. Shingne^ Acting Government 
Pleader, for the Crown. 

Crump, J.— After hearing Mr. Jinnah 
on the two points reserved in my judg¬ 
ment of November 17, though this is not 
an appeal I have allowed the merits to 
be fully argued. I can find no reason to 
suppose that the Magistrate has committed 
any error of law in arriving at his con¬ 
clusions. This Court can, no doubt, in 
revision consider how far findings of fact 
are justified though in practice it is un¬ 
usual to do so. It is enough to say that 
I have examined the record and that I feel 
that the Magistrate’s findings of fact are 


in all probability correct. There is, there¬ 
fore, no ground for interference. 

As for the remaining point I am unable 
to see that it has any substance. A deposi¬ 
tion is one transaction. Each lie (to put 
it shortly) told in a deposition is an offence. 
The case is thus covered by s. 235 (1) of 
the Code of Criminal Procedure. Section 
71 of the Indian Penal Code was invoked 
but the case is not within that section at 
all. The first paragraph might at first 
sight seem to apply, but that could only be 
so if the whole deposition were an offence. 
It is no offence to make a deposition in 
Court. The offence, if any, is confined to 
any false statement made in the course of 
such deposition. The case in Illustration 
(a) to the section is a different case. There 
the whole beating is an offence and each of 
the fifty strokes making up the whole is 
also an offence. With all deference I see 
no real analogy between this case and the 
case in Illustration (a). Here the two 
statements are as to two separate and un¬ 
connected matters and, in such a case 
at least, I see no reason why an accus¬ 
ed person cannot be tried and convicted for 
each offence. 

The bail-bonds must be cancelled and the 
accused remanded to custody to serve the 
uneipired period of their sentence. 

A N. A. Order accordingly, 

BOMBAY HIGH COURT. 

Criminal Appbals Nos. 395 and 396 

OF 1926. 

November 26, 1926. 

Present: —Mr. Justice Patkar and 
Mr, Justice Baker. 

KALIA AMRA and others —Assuasn— 

Appellants 

versus 

EMPEROR —Respondent. 

Ptnal Code (Act XLV of 1860), s, 22Jf-Arrest- 
Escape from, custody—Acquittal of accused—Conviction 
for escape from custody, legality of — 'Charged' mean- 
ing of. 

Aa accused person legally arrested for an offence 
must submit to be tried and dealt with according 
to law and if he gains his liberty before he is de¬ 
livered by due course of law he commits the offence 
of escaping from lawful custody under s. 224 of the 
Penal Code. fp. 989, col. l.j 

Queen-Empress v. Muppan (I) and Public Prosecutor 
V. Ramaswami Konan (2), followed. 

It would be an offence for a man to escape from cus¬ 
tody after he has been lawfully arrested on a charge 
of having committed an offence although he may not 
have been subsequently convicted of such latter 
offence, [p. 989, col. 2.] 

Deo Sahay Lai v. Queen-Empress (3), followed. 
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The word 'charged' is used in s. 224 of the Penal 
Code in the papular sense as implying inculpation 
of an alleged ollence as distinguished from a charge 
formulated after trial, [p. 989, col. 2.] 

Criminal appeals against convictions and 
sentences passed by the Sessions Judge, 
Broach. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. 

JUDGMENT. —In this case sixteen 
accused were tried before the Sessions 
Judge of Broach on charges under s. 224, 
147, 332 and 333, Indian Penal Code. The 
prosecution case was that accused Nos. 1, 

2 and 3 imported liquor from Navagama 
in the Rajpipla State into British limits, 
and having been lawfully arrested accused 
Nos. I, 2 and 3 escaped from lawful custody, 
after the rest of the accused committed 
riot and assaulted the Abkari Officers and 
secured the release of accused Nos, I to 

3 by use of force. All the accused except 
accused Nos. 8, 9, 13 and 16 were convicted. 
Accused Nos. 1, 2 and 3 were sentenced to 
suffer rigorous imprisonment for six months 
under s. 224, Indian Penal Code; and ac¬ 
cused Nos. 5 and 15 each to six months’ 
rigorous imprisonment under ss. 147 and 
225, and to three years’rigorous imprison¬ 
ment under s. 333, Indian Penal Code ; and 
accused Nos. 4, 6, 7, 10, 11, 12 and 14 each 
to six months’ rigorous imprisonment under 
ss. 147, 225 and 332, Indian Penal Code. 
The appeals of accused Nos. 1 and 2 were 
admitted by this Court. It appears that 
in the regular trial for importation of liquor 
into British limits accused Nos. 2 and 3 
were held not guilty and acquitted. 8q 
far as accused No. 1 is concerned the case 
is covered by the decision in Queen-Empress 
V. Muppan (1) where it was held that an 
accused person legally arrested for an 
offence must submit to be tried and dealt 
■with according to law. If he gains hie 
liberty before he is delivered by due course 
of law, he commits the offence of escaping 
from lawful custody under s. 224, Indian 
Penal Code. This view is accepted in Pub- 
lie Prosecutor v. Ramiswami Konan (2). 

With regard to accused No. 2, we think, 
that though accused No. 2 was subsequently 
acquitted, he was rightly convicted under 
8. 224, Indian Penal Code The words “for 
any such offence” in s. 224, Indian Penal 
Code, mean for any offence with which a 
person is charged, or of which he has 

(l) 18 M. 401; 1 Weir 203; G lud. Dec. (n*. s.) 028 

^2; 31 M. 271; 8 Cr. L. J. 200; 18 M. L. J. 540. 


been convicted, ft would be an uik-nce 
to escape from lawful custod}^ before* the 
trial just as it would I)e an olTeuro to 
escape from lawful custody after convic¬ 
tion. The word “ charged ” is used in the 
popular sense as implying inculpation (J 
an alleged offence as distinguished from 
a charge formulated after'trial. It would 
be, in our opinion, an offence for a man to 
escape from custody after he had been law¬ 
fully arrested on a charge of havdng com¬ 
mitted an offence, althougli lie may not 

have been subsequently convicted of such 

latter offence. In this case, accused No. 2 
was lawfully arrested, under s. 30, clause 
(e). of the Abkari Act, V of 1878, for an 
offence under s. 43 (1) {a) for importation 
of liquor. We think that acctised No. 2 
was in custody and was lawfully detained 
for an offence with which be was charged 
and that he committed the offence under 
8. 224, Indian Penal Code, when he escap¬ 
ed from such lawful custody. The case is 
covered by the decision in Deo Sahay Lai 
v. Queen-Empress (3) where it was held that 
though the accused was subsequently ac¬ 
quitted, he was guilty if he escaped from 
lawful custody. We think, therefore, that 
both the appeals should be dismissed. ’ 


Appeals dismissed, 
(3) 28 C. 253; 5 C. W. N. 2S9 


Madras high court* 

Criminal Revision Case No. 238 

OF 192o. 

(Criminal Revision Petition No 217 or 

1926.) 

October 18, 19'G. 

Present: —Mr. Justice Curgenven. 

In re K. R. UPPA81NI— Accubei) No. 1— 

Petitioner. 

P6nal Code {XLl'' of IUdO), a. J/fJ-Contract Act 

(IX of 1S7J), s. .JO^IhttinQ Imsinc.'i.^—Ciidcrlaiina hi/ 

owner of business to /"rivanl moncij to race ccalrcs 
—Omission to forward vwnnj, whether constitutes 
criminal breach of trust—Contract bdny void, effect 
of. 

TJie accused started a betting business, iho prin¬ 
cipal object of wliicli was [u jn-ovide facilities to 
constituents to back lior.ses at various race nua tings 
in India. He was to remit sums furnished by cus¬ 
tomers for this purposr to some iierson i-re.scnt at tiie 
race meeting, who w.nild put tJiem on the selected 
horses either tlirough the totalizator or ofluTwi.se. 
Certain sums of money were placed in his hands ns 
bets on horses running in the Poona races then taking 
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place and on a charge against the accused of criminal 
I'l-nich of trust, under s. lOa, Penal Code, in that he 
failed to forward the money to Poona as he was 
bound to do under the terms of the contract: 

Held, that the c intraot being one of wager, within 
the meaning of s. 30 of the Contract Act. was void 
and there was, therefore, no violation of a legal con¬ 
tract within cl. (6) of s. 405. Indian Penal Code, and 
that the accused was not guilty of criminal breach of 
trust. 

Petition, under ps. 435 and 439 of the 
Code of Criminal Procedure, 1898. praying 
the High Court to revise the judgment of 
the Court of the Third Presidency Magis¬ 
trate, Georgetown, Madras, in C. U. No. 
2756J of 1925 

Mr. V. L. Ethiraj, for the Petitioner. 

The Crown Prosecutor, for the Crown. 

JUDGMENT, —The petitioner has been 
convicted by the Third Presidency Magistrate 
of criminal breach of trust by an agent 
under s. 409, Indian Penal Code, and sen¬ 
tenced to rigorous imprisonment for six 
months. 

The prosecution evidence shows that, 
under the name of Mr. V. Joshi, the peti¬ 
tioner, in April 1925, started a betting busi¬ 
ness in Madras which he called the Star 
Sports Club. According to r. 4 of the Rules 
which he issued as secretary, an object, and 
undoubtedly the principal object, of the 
Club was to provide facilities to consti¬ 
tuents to back horses at various race meet¬ 
ings in India He was to remit sums 
furnished for this purpose to some person 
present at the race meeting, who would 
put them on the selected horses either 
through the totalizator or otherwise. In 
point of fac^, it is admitted that no such 
sums were remitted, but it was the peti¬ 
tioner’s practice to carry on an independent 
business as book-maker receiving bets and 
paying winnings according to the odds 
published in the newspapers. This went 
on until 9th September, 1925, when the 
petitioner got into difficulties and next day 
left Madras owing a considerable sum of 
money to numerous clients. 

The charge framed was in respect of a 
sum of Rs. 4,383-4 0 collected by the peti¬ 
tioner's clerks in Madras and placed in his 
hands on the 9lh September, as bets on 
horses running in the Poona races taking 
place at that time. The basis of the charge 
•was that, according to the petitioner’s own 
rule, he undertook to forward the money to 
Poona, there to be used for making bets 
and that he failed to fulfil this obligation. 
At the trial, however, all but three of the 
tfvitijeeEes who proved payment of money 


to the petitioner or his agents admitted 
that they were aware of the petitioner’s 
modus operandi, so that in respect of sums 
subscribed by such persons, it could not 
be said that a breach of the agreement, as 
it in fact existed between them and the 
petitioner, had taken place. There remain¬ 
ed the 3 persons P. Ws. Nos. 2, 5 and 10 
who deposed to being under the impres¬ 
sion that the petitioner was conducting the 
business in accordance with r. 4. In res¬ 
pect of the sums paid by them, aggregat¬ 
ing Rs. 2b2-8-0, the learned Third Presi¬ 
dency Magistrate has found the charge to 
be established, on the ground, as I under¬ 
stand his judgment, that the petitioner 
accepted the money upon the undertaking 
that it would be dealt with under the rule 
referred to and that he intentionally omitted 
£0 to deal with it. 

This finding has been attacked upon two 
grounds: The first, that the charge was not 
sufficiently specific has, I think, no sub¬ 
stance. The sum in respect of which the 
petitioner has been found guilty, was in¬ 
cluded in the total sum named in the 
charge, and I see no reason to doubt that 
he was aware of the nature of the case he 
had to meet. The second point of view 
arises from the definition of criminal breach 
of trust contained in s. 405, Indian Penal 
Code, which runs as follows:—“Whoever, 
being in any manner entrusted with pro¬ 
perty or with any dominion over property 
dishonestly misappropriates or converts 
to his own use that property, or dis¬ 
honestly uses or disposes of that pro¬ 
perty, in violation of any direcrion of law 
prescribing the mode in which such trust 
is to be discharged, or of any legal contract, 
express or implied, which he has made 
touching the discharge of such trust, or 
wilfully suffers any other person so to do 
commits ‘criminal breach of trust.’ ” 

It will be seen that the offence may be 
committed in two ways, (a) when the person 
dishonestly misappropriates or converts to 
his own use the entrusted property, (6) when 
he dishonestly uses or disposes of it in 
violation (to confine ourselves to the portion 
here relevant") “of any legal contract, ex¬ 
press or implied, which he has made touch¬ 
ing the discharge of such trust.” 

Now, except that the learned Magistrate 
observes that the petitioner spent ecmo 
portion of the sum of Rs. 4,383 4-0 collected, 
he has not specifically found that he dis¬ 
honestly misappropriated or converted to 
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his own use the sum of Ra. 202-8-0 which 
forms the subject-matter of the conviction. 
I conclude, therefore, that the olTence found 
was deemed to fall under [h) above as in 
violation of an express or implied legal 
contract. What is a contract (the qualifi¬ 
cation ‘legal’ appears to be redundant) is 
defined in s. 10 of the Contract Act and 
excluded from that term are agreements 
which that Act expressly declares to be 
void. Section 30 declares agreements by 
way of wager to be void and it is quite 
clear, from the language of that section, 
that the agreements now under reference 
were of this character and that no suit 
could have been brought to recover the 
money from the petitioner. See also In re 
Chinna Karuppa Muppan (1) and for a 
statement of English Law, see Cohen v. 
KitUll (2). The learned Public Prosecutor 
has not seriously contested this conclusion 
and has endeavoured to bring the conviction 
under the first part of s. 405, although for 
the reasons which I have given, I cannot 
uphold his contention. 

In these circumstances, I have no alter¬ 
native but to set aside the conviction. The 
case is, I think, of sufficient gravity and 
importance to justify me in according to 
the prosecution the opportunity for which 
it asks to establish that the offence of cri¬ 
minal breach of trust, as defined by the 
first part of s. 405, Indian Penal Code, has 
been committed in respect of this sum of 
Rs. 262-8-0. It will, of course, be open to 
the Court to consider also whether the 
facts proved amount to the offence of cheat¬ 
ing. I have myself refused to enter upon 
this question, as I do not think, that as¬ 
suming the evidence to substantiate that 
offence, I ought to convict of cheating a 
person tried only of criminal breach of ti ust. 

I 3 dt aside the conviction and sentence 
and remand the case to the Third Presi¬ 
dency Magistrate, George Town, for re-trial. 

y y Case remanded. 

—«» 1 10 3 

(2) (1889) 2 Q. B. D. 680; 53 L. J. Q. B. 211; GO 
L. T. 932; 37 W. R. 400; 53 J. P. 469. 
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MADRAS HIGH COURT. 
CraiiixAi. CVisi;) No. 7;>U oi- l,!20. 

(CiiiMi.MAi. iibvisio.v pF.nTioN No. (LO 

til- Lf-6i. 

S.'])'Htiiber 27, 1!)2(1. 

Present: .Mr. •lu'^rice dacksoii. 

In re UAMA.SW'.V.ML am) 

—AcC'J'Fd— lN:i'i ri .vc-rs 

Crimtiuil Pro<--l'ii\' ‘ .\ri Tor - 

Duty of ra '' (< ‘/i in-' ii‘ ‘cr 

cntion casii isc(os> 't --.s'y;, >■(/iV irheiiicr 


sury. 

Section 312. 




ni' ffh- re- 
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quires tliat after ilu* witii'.’ssf^ f );- (li - pr -iition 
are fexaminoil, the accusfl !)•’ qu* .'tiou Ml 

rally on the case. It is nut ne>V',siry that spuciih*. 
c^uestions slionld bo put to ih't lu'cnseil in di't.iil, .sinec 
the general questioning i?» followed by th<- specilic 
charge. 

Bnipcror y. Alimuddin Xa.<u>ir (2l am] l)u)’<j(i Pani 
y. Enipe7'07'{D, not followed. 

Petition, under ss. 435 and 130 of the 
Criminal Procedure Code, 1806, praying 
the High Court to revise the judgment of 
the Court of the first Class Sub-Divisioual 


Magistrate, Devakolta, dated the 2iid June, 
1926, and passed in Cr. A. No. 32 of 1926, 
preferred against the judgment of the Court 
of the Taluk Magistrate, Tirupathur, 
dated the 24th April, 1926, and passed in 
G. C. No. 26 of 19'6. 

Mr. L. Venkalanarasiah, for the Petitioner, 
ORDER. —Two points are raised in this 


petition. 

The Magistrate has not complied with 
s. 342 of the Criminal Procedure Code, 1898, 
by questioning the accused generally on 
the case after the witnesses for the pro¬ 
secution were examined; he should have 
put specific questions. This is not laid 
down in s. 342 and has not been the practice 
in this Province so far as 1 am aware. 
Apparently another practice prevails in 
Patna: see in Daraga Ram v. Emperor 
(1) and possibly in Calcutta, see Emperor 
V. Alimaddin Naskar (2). Considering 
that the general questioning is followed by 
the specific charge, accused does not seem 
to be prejudiced by the Magistrate not dis¬ 
cussing the case with him in specific detail 
before the charge; and there seems to be no 
practical objection to the Madras practice 
nor is it illegal. 

Accused had no motive to compel the com* 
plainant to endorse the pro-note. Accused 


(1) 86 Ind. Cas. 156; 6 P. L. T. 33; A. 1. U. 1025 Pat. 
342; 26 Cr. L. J 716. 

(2) 85 Ind. Cas. 919; 41 0. L. J. 101; 29 C. W. N, 
2:U; A. I. R. 1925 Cal. 361; 26 Cr. h. J. 631; 52 C, 
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can hardly have anticipated that com¬ 
plainant would admit payments not en¬ 
dorsed in writing, so the motive is plain. 
Nor would this Court interfere in revision 
on a mere question of motive which is at 
best guess-work. It is not understood why 
the accused was first sentenced to and 
then after the event relieved from imprison¬ 
ment till the rising of the Court. It seems 
to be a solemn farce. The petition is 
dismissed. 

V. N. v. Petition dismissed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 517 of 1926. 

(Criminal Revision Petition No. 429 

of 1926). 

December 3, 1926. 

Present: —Mr. Justice Wallace. 

In re T. R. BALAKRISHNA REDDIAR— 
Accdsbd No. 1—Petitioner 

Criminal Procedure Code (Act V of J808),ss. 20S,Si6 
—Case refe-n'ed hy Sub-Magistrate to Police for in¬ 
vestigation— Charge sheet—Sending of case to superior 
Magistrate—'Evidence'\ whether confined to deposi¬ 
tions recorded by Magistrate—'Inquiry," when begins , 

The word ‘evidence’ in s. 3-16, Criminal Procedure 
Code includes all facts and statements disclosed by 
the inquiry held by the Magistrate and is not con¬ 
fined to depositions recorded by him. , 

When a Magistrate directs under s. 202, Criminal 
Procedure Code, inquiry by another Magistrate or 
Police Officer or other person, he is doing so in the 
course of his own enquiry into the offence and his 
own enquiry is, therefore, already begun. It is not 
necessary that the Magistrate should begin to take 
evidence before the enquiry can be said to begin. 

Where a Sub-Magistrate refers a case under 
s 202 to the Police for investigation and the Police 
send a charge-sheet to the Sub-Magistrate it is com¬ 
petent to the Magistrate to accept it and send the 
case up to a superior Magistrate under s. 340, Crimi¬ 
nal Procedure Code where the trial is beyond his 

under s. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Rnb-Divieional Magistrate. Vellore, dated 
l9th June. 1926, in C. C., No 21 of 1926. 

Mr. K, S. Jyarama Iyer, for the Petition- 


a charge-sheet to the Sub-Magistrate, who 
accepted it and sent it up to the Sub- 
Divisional Magistrate under s. 346, as he 
was of the opinion that it was a first class 
case. It is argued that s. 346 does not 
permit such action by the Sub-Magistrate 
at such a stage of proceedings. The argu¬ 
ment takes up two positions (1), that evi¬ 
dence in s. 346 is ‘evidence’ taken by the 
Magistrate himself and not the statements 
recorded by the Police, (2) that “inquiry” 
does not begin until the Magistrate him¬ 
self begins to take evidence. No authori¬ 
ty is cited for either position. 

As to (1), I see no reason to restrict the 
word “evidence” to depositions recorded by 
the Magistrate. Evidence in this section 
I take it to mean all facts and statements 
which have been disclosed by his enquiry. 
As to (2), I also see no reason for so re¬ 
stricting the meaning of the word “enquiry”. 
I take it that when the Magistrate directs 
under s. 202, Criminal Procedure Code, in¬ 
quiry by another Magistrate or Police 
OflScer or other person, he is doing so in 
the course of his own enquiry into the 
offence and that his own enquiry is, there¬ 
fore, already begun. It was open to the 
Sub-Magistrate when he received the Police 
report under s. 202, which in this case 
took the form of a charge-sheet, to dis¬ 
miss the complaint or proceed with it. 
He chose to proceed with it on the facts 
disclosed in that report and refer it under 
s. 346 to the Sub-Divisional Magistrate. 

I cannot find here any lack of jurisdiction. 

I note that the petition to the Sub-Divi¬ 
sional Magistrate objecting to his juris¬ 
diction was not put in till several months 
after the trial of the case began before 
him and after several of the prosecution 
witnesses had been examined. There is 
thus considerable ground for the Public 
Prosecutor’s contention that the petition 
was merely put in for the purpose of 
delaying the trial. The petition is dis¬ 
missed. 

V. N. v. Petition dismissed. 


The Public Prosecutor, for the Crown. 
ORDER* —It appears that the real facts 
in this case are that when the Sub-Magis¬ 
trate referred the case under s. 202 to the 

Police for investigation the Police sent in 
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RANGOON HIGH COURT. 

Special Second Civil Appeal No. 388 of 

1926, 

November 29, 1926. 

Present: —Mr. Justice Alauiig Ba. 

S. U. M. M. NARAYANAN OJlRmAR— 

Appellant 
va rsus 

MAGANLAL— Respondent. 

Fraudulent transfer—Traiisfcr just before albick- 
vicnt, whether can be presumed to be fraudulent — 
Undue preference. 

The mere fact that a transfer in favour of a «’re- 
ditor is effected after the passing of a decree against 
the transferor and just before an attachment under 
that decree is not by itself sullicient to raise a pre¬ 
sumption of fraud. 

Special secoad appeal from the District 
Court, Maubin, in Civil Appeal No. 23 of 
1926. 

Mr. Maiiiuj Aye, for the Appellant. 

JUDGMENT.— The respondent attach¬ 
ed the property in suit as the property 
of his judgment-debtor Ma Wet. The 
appellants then successfully put forward 
a claim to it. The respondent in conse¬ 
quence filed a regular suit under 0. XXI, 
r. 63, Civil Procedure Code. His case was 
that the sale relied upon by the appellant 
was a fraudulent one. The Township 
Judge held that the respondent had failed 
to prove his case and dismissed the suit. 
But on appeal the Additional District 
Judge disagreed with the Township Judge 
and decreed the suit. 

The two Judges found some difficulty 
in deciding whether the earlier case of 
Tha Dwe v. A, L. V. R.S. Allagappa Chettij 
(1) or the later one olMaung Din v. Ma 
Enin Me (2) was applicable to the present 
case. The Township Judge thought the later 
one was applicable while the Additional 
District Judge thought the earlier one was 
applicable. 

It may be pointed out that in no two cases 
circumstances can be exactly alike. Each 
case must be decided according to its own 
peculiar circumstances. In the present 
case the transferee was another creditor of 
the judgment-debtor Ma Wet and isinno 
way related to her. It is true that the 
transfer by sale was effected after the 
decree was passed and just before attach¬ 
ment. This circumstance was not, in my 
opinion, sufficient in itself to raise a pre¬ 
sumption of fraud. It might mean either 


fl) 4 L. B. R. 211. 

02) 81) Ind. Cas. 436; 3 R. 71; A. I. R, 1925 Rang. 
?27. 


that the tirjisferee was .'-.omc.vu-ti vigilant 
or that tin* transferor was sho a iiig liiiu an 
undue preference. So the h*aj ncl 'I’uwn- 
ship Judge wu^- right in re(|niriiig the 
respondent to prove tlie fraud alleged. 
There can Ije no duuljt thar in that he lias 
entirely failed. 'Idie District Courl’s deerta* 
is, therefore, set aside and that of the 
Township Court restored withcosts through¬ 
out. 

A. N. A. Decree set aside. 


BOMBAY HIGH COURT. 

Original Civil Juuisdiution xVi’feai. 

No. 32 OF 19211. 

November 22, 1926. 

Present: —Sir Amberson Marten, Ki., 
Chief Justice, and Mr. Justice Blackwell. 

DEYSHI HARPAL-Plaintiff- 

Apfellaht 

versus 

BHIKAMCHAND RAMCHAND and oriiiUiS 
—Defendants—Respondents. 

Contract Act (}X of IS72), ss. Jd, yj Pacca a<hili.i 
business, nature of —Pacca adatia’s nV/Zu to ({■:in,ind 
manjin money—Principal and agent—Contract ginng 
absolute discretion to agent—Duty to prove existence nr 
circumstances for exercise of discretion— Partntrship 
— Surviving partner's right to sue. 

Although in accrorclaiice with tlie ordinary ])ra<.ticc 
in Bombay the/jacca adaha.s are entitled lo call f«»r 
margin if the rise or fall in the market such 

a demand for margin, yet, the onus lies clearly on 
them to establish tliat circumstances had ari.son 
which justilied the exercise of llieir powers, [p. 5)1)1, 
col. 1.] 

Even where a contract purports to give an agent 
an absolute discretion as to calling for margin, it is 
yet incumbent on him to sliow tint ciiciunslanci.s 
exist for the reasonable exercise of that disjretion. 
[ibid.] 

Diwan Chandv. Kirpa R<ini{l). followed. 

TJie common type of business dealing betwc'-ii a 
pacca adatia in Bombay and his up-cuuntry consli* 
tueiit may be speculative but is not necessarily a 
wager in the eyes of the law. jp. DDo, col. 2.1 
A partner may sue as such making his co-partners 
defendants where substantial grounds arc shown fw 
following such a procedure, [p. col. 1.1 

Notwithstanding s. 45 of the Contract Act ’d is not 
imperative to add the legal representatives of a de¬ 
ceased co-partner to an action for recovery of a debt 
by the surviving partners. |p. 996, col 2.j 

UotilaL Bechardass V. Ghellabhai llariram (b), fol¬ 
lowed. 


Appeal from the decree of Mr. Justice 
Madgavkar. 

Mr. B. J. Desai (with him Mr. C, 
Selalvad), ioT the Appellant. 

Mr. Pettigara (with him Mr. Kanga^ 
Advocate-General), for the Respondents, 
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JUDGMENT. 

Marten, C. J. —The main point in this 
case is whether the plaintifi’s firm of 
Khemchand Keshavlal were entitled, in the 
events which happened, to call for margin 
from their constituents, the first defendants, 
and to close the contract in default of that 
margin being piovided. The learned Judge 
found that the plaintiff’s firm acted as 
pacca adatias in this transaction, and we 
see no reason to disturb his finding on that 
point. That being so, it is admitted that, 
in accordance with the ordinary practice in 
Bombay, the pacca adatias would be entitl¬ 
ed to call for margin, if the rise or fall in 
the market justified a demand for margin. 
The defendants have set up a special agree¬ 
ment not to charge margin, but, in my 
opinion, that agreement is not made out. 
In this connection it is material to observe 
that this special agreement is nowhere 
alleged in the correspondence before suit, 
nor IS it expressly pleaded. And the de¬ 
fendant 8 evidence that the moneys were to 
be paid at the end of the time,” viz., the 
vaida, even if believed, would not neces¬ 
sarily negative the right of the pacca adatia 
to call ior margin. For that expression 
might merely indicate what would be the 
normal course of business, viz., payment at 
the raida. 

But although, in my judgment, the firm 
had the right, under proper circumstances, 
to call for margin, the onus clearly lies on 
them to establish that circumstances arose 
which justified the exercise of their powers. 
The decision in Diwan Chand v. Kirpa 
Kam dc Co. (1) shows that even where the 
contract purports to give an agent an 
absolute discrttion as to calling for margin, 
it is yet incumbent on him to show that 
aircumstances exist for the reasonable exer¬ 
cise of that discretion. Now, in the present 
case the plaintiff's evidence is strangely 
deficient in this respect. The contract sued 
on was made on October 21, ly21, for the 
purchase by the first defendants of one 
hundred bales of Broach cotton for April- 
May, 11122, delivery at Ks. 635 per candy. 
It is alleged that the market went down, 
and by a telegram of November 14, 1921, 
Ex. M, the defendants called for Rs, 5,925 
for margin at the rate of Rs. 415 to be paid 
by November 16, in default of which the 
transaction would be closed on November 
lb. in fact the contract was purported to 

(1) 88 Ind. Cas. 54; 23 Bom. L. R. 1488; A. I. R. 
92^ P. 0, 150; (1925) M. W. N. 459 (P, 
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be closed on November 28, at Rs. 435, and, 
according to the particulars. Ex. B to the 
plaint, there was a loss of Rs. 5,018 in that 
respect. 

The only evidence on behalf of the plaint¬ 
iff s firm is the plaintiff himself, who states 
that the market was falling after the pur¬ 
chase. But he gives no evidence as to the 
period during which the market was falling, 
nor what rate it fell to, if at all, at the 
material dates on November 14,16,18 and 28. 
Thisomission is all the more strange in view 
of the allegations in paras. 8 and 9 of the 
written statement denying that the market 
was going down and pleading that on the 
due date for delivery the price was higher 
than that on the day of the contract. By 
the due date I take it the pleading refers 
to April-May 1922. 

It is true that in the correspondence there 
are statements in the plaintiff’s firm’s 
letters as to the rates at the time. For 
instance, the letter. Ex. 3, of October 27, 
1921, says that the rate was fixed at Rs. 482 
by the clearing house, but that the rate in 
the cotton market on October 26, was 
Rs. 518, and on the 27th was Rs. 490, and 
that the tendency was dull. A letter by 
defendant No. 2, a deceased partner of the 
plaintiff, dated November 1, 1921, Ex. 5, 
states that the rate was then Rs. 475 and 
expected to go down : but later on to go 
up to a great deal. But mere allegations 
in the plaintiff’s correspondence do not 
amount to proof of what the actual market 
rate was. Still less could the Court, on 
the existing evidence, find that the market 
rate on the alleged date of closing, viz., 
November 28, was Rs. 435, for there is 
really no evidence to support that state¬ 
ment. 

It was, however, urged for the appellant 
that we could remand the suit for further 
evidence on this point and O. XLI, r. 25, 
was referred to in this respect. But we 
have looked at the learned Judge’s note 
book and it is clear from his notes of the 
arguments at the conclusion of the case 
that Counsel for the defendants expressly 
raised this point as to the absence of evi¬ 
dence to show the market rates at the 
material dates. And this is borne out by 
what Mr. Pettigara has stated as his per¬ 
sonal recollection of what took place at the 
time. On the other hand, plaintiff’s Coun¬ 
sel in his final reply does not appear to 
have asked the Judge for any adjournment 
to call further evidence. Indeed, from 
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what Mr. Pettigara tells us the Court asked 
Counsel for the plaintiff whether he had 
an)’ other evidence on that point available 
and was given no satisfactory answer. It 
appeus, therefore, to me to be a case where 
the plaintifT cannot be said to be taken by 
surprise. He has failed to produce ade¬ 
quate evidence on a vital point notwith¬ 
standing a specific warning in the written 
statement. Nor has he contended at any 
stage of the trial that he was taken by 
surprise, or would be able to meet the 
point if an adequate opportunity was fur¬ 
nished to him. 

On the other hand, it is clear that it is 
a point on which the learned Judge largely 
relies in dismissing the plaintiff's case. 
He says :— 

“As to the margin money demanded, 
apart from the entry of sale, there is no 
independent evidence before the Court as 
to the rates of cotton when on November 1 
and 2 the demand for margin money was 
first made by the plaintiff.” 

Then lower down he says :— 

“ As to the exact rate between November 
1 and 2, there is no independent evidence 
and, thefefore, defendant No. 1 was, I 
think, right in his contention that there was 
no immediate necessity for margin money, 
that the so-called closing was a purely 
nominal transaction which plaintiff was not 
entitled to do in order to get for himself 
with a cousin a possible gain of Rs. 5.000.” 

The reference to this closing transaction 
is that it was alleged to have been made 
with a firm of Anandlal Keshavlal consist¬ 
ing of the plaintiff and a cousin of his not 
before the Court. But the circumstances 
surrounding the alleged transaction with 
this firm are of a highly suspicious charac¬ 
ter, and I do not think that the entry of the 
alleged sale to this firm of Anandlal 
Keshavlal on November 28, can be said to 
prove that the market rate at that date was 
Rs. 435 as alleged. 

Therefore, in the present case I think it 
would be wrong of us to send the case back 
for further evidence or a remand, and that 
to do so would only open a most undesirable 
door to loose practices, and in some cases 
to possible fabrication of further evidence. 
Nor do I regard it as any hardship on the 
plaintiff that we should take this particular 
course. The transactions in question 
were not of a nature that need excite any 
particular sympathy from the Court. The 
plftintiff's firm was a mushroom firm, and 


the tjaiisactioii-j in question Woul-f seem 
to have been ( learl)' speculative han&ac- 
tions, even if they were not wagerini^ trans¬ 
actions as found by the learned Jud;:;e. 

Accordingly, in niyjudgment, the f)laint- 
iff fails because he does not estaljlish the 
facts necessary to justify his call for margin 
and subsequent closing of the contract. 

In that view of the case it is unnecessary 
to decide whether the transaction was a 
wagering one. Hut if contray to the view 
which 1 take the plaintiff ought still to be 
allowed to lead further evidence to prove 
the market rate on the material dates, I 
should, with all respect to the learned J udge, 
be unable to agree with his finding on the 
question of wagering, as I do not think 
that on the facts of this case we should 
hold it proved that there was a common 
intention to wager. The difficulties in 
establishing a defence of wager are set out 
in the judgment of Sir Norman Macleod 
in ManalaL Raghunathv. Radhakison Ram- 
jiwan{2). And although the Court in that 
particular case was able to infer from the 
surrounding circumstances that the transac¬ 
tions were wagering ones, they are in¬ 
sufficient, in my opinion, in the present case, 
to enable the Court so to do. It is true 
that the plaintiffs have not satisfactorily 
established the existence of genuine con¬ 
tracts with third parties as in Bhagwandas 
Parasram v. Burjorji Ruttonji Bomanji (3) 
and Sobhagynal Gianmal v. Mukundchand 
Balia (4). But, speaking for myself, 1 see 
little to distinguish the present trans¬ 
action from a common type of business 
dealing between a pacca adatia in Bombay 
and his up-country constituent. It may be 
speculative, but it does not follow that it 
was a wagering contract in the eyes of the 
law. 

I should also notice one further defence, 
viz., as to the form of this action and the 
prayer in the plaint. The plaintiff was 
one of three partners, and he brought this 
suit in his own name describing himself 

(2) 62 Ind. Cas. 361; 45 B. 386; 22 Bom. L, R 
1018. 

(3) 44 Ind. Cas. 284; 45 I. A. 29; 20 Bom. L. R 561- 
23 M. U T. 203; 34 AI. L. J. 305; 4 L. W. 229- 16 A 
h. J. 241; 27 C. L. J. 358; (1918) M. W. N. 315; 22 c' 
W. N. 625; 7 L. W. 577; 42 B. 373; 11 Bur. L. T 211 

(P. C.). 

(4) 98 Ind. Cas. 338; 28 Bom. L. R. 1376; AIR 

1926 P. C. 119; (1926) U. W. N. 830; 51 M. L. J. 809* 
44 G. L. J. 509; 53 I. A. 241; 38 il. L. T. 16; 51 B i 
(P. C.). ^ 
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in the title as ‘‘till lately carrying on 
business under the name style and firm of 

Khemchand Keshavlal,” and joining his 
two partners Nandlal and Madhavlal as 
defendants Xos. 2 and 3. In para. 1 he 
pleaded that “the plaintiff was until recently 
carrying on business in partnership with 
defendants x\os. 2 and 3 under the name 
style and hrm of Khemchand Keshavlal” 
which firm was dissolved in or about 
the beginning of the Samvat year 1978 
(October 31, 1921) and that “the defendants 
jNos. 2 and 3 are at present at their res¬ 
pective native places,” and he did not 
seek any relief “against them but they are 
made mere formal parties to this suit.” 
In para 7 he pleaded that there was then 
due by defendant No. 1 to the said firm of 
Khemchand Keshavlal the sum of Rs 5 583 

And after pleading inpara. 9 that defendants 

Kos. 2 and 3 resided at Takadi (in the 
Ajmer District) and Chandpore (in Jaipore) 

the plaintiff prayed for the payment of the 
above sum to himself. 

prays for payment 
to himself this difiBculty can, 1 think, be got 

over under 0. VII, r. 7, which provides 
that It IS not necessary to ask for further 
or other relief Consequently, I think, it 
would have been open to the Court to 
treat the plaint as having a prayer for 
further or other relief, and, accordingly 
to decree payment, if at all, not to the 
plaintiff alone but to the plaintiff and the 
defendant partners. In this respect I am 
unable to agree with the view to the contrary 
which the learned trialJudge took. 

A further point as to whether it was open 
to the plaintiff to sue as such makino" 
his co-partners defendants is moredoubtfuf 
As pointed out in Luke v. South Kensingtoii 
noted Co. {5} by Sir George Jessel, this 
course may be adopted where substantial 
grounds are shown. But I am not satisfied 
that it is sufficient merely to plead that 
the co-partners are at their native places 
Nor is it shown that the plaintiff made 
any request to his co-partners to join him 
as CO plaintiffs and that they refused. On 
the other hand, the evidence at the trial is 
to the effect that there were disputes be¬ 
tween the partners, and that there were 
cross accusations as to misappropriation of 
partnership property. Under these circum¬ 
stances, It would hardly be possible for them 
to, join as co-plaintiffs and act by a common 
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Solicitor. On the whole, therefore, I should 

have been prepared to decide this point 

in favour of the plaintiff subject to impos- 

mg some penalty for his defective plead¬ 
ing. 

There is yet a further point taken by 
defendant No. 1, viz., that the suit abated 
by reason of the death of defendant No. ^ 
after the filing of the plaint and the failure 
to bring his legal representatives on the 
record. Having regard to Motilal Bechardass 
v. Ghellabhai Hariravi (6) we do not think 
that that contention is well-founded. In 
that case Mr. Justice Bayley and Mr. 
Justice Farran decided that, notwithstand¬ 
ing s. 45 of the Indian Contract Act it is 
not imperative to add the legal repre¬ 
sentatives of a deceased co-partner to an 
action for recovery of a debt by the surviv¬ 
ing partners. This follows the English 

exemplified in Ellis v. Wadeson 
(/). Moreover, under the English practice, 
it 18 clear from In re Bourne, Bourne v. 
Bourne (8) that a surviving partner has 
the right and indeed the duty to wind up 
the partnership affairs, and for that purpose 
to recover the assets and pay the debts. 

Under these circumstances, I should, if 
necessary, have been prepared to hold that 
the alleged debt passed to the surviving 
partners and that, accordingly, it was not 
necessary to bring the personal representa¬ 
tives of the deceased partner on to the 
record. In the view, however, which I 
take of the point as to margin I think that 
the appeal should be dismissed with costs. 
61a.CKwell, J.—I concur, 

, m nt..: owurt s. o.i’’TLt>"Sr'L. 
b'«SITu 

Soif 95 T T. m. 54 W. R. 


RANGOON HIGH COURT. 

Civil Revision No. 451 of 1925. 
January 6, 1927. 

: Mr. Justice Maung Ba. 

* CHETTYAR Firm and others 

—Applicants 
versus 

MAUNG THA LUand OTHERS— 
Respondents. 

Civil Procedure Code (Act V of 1908), 0. XL, r, 4 - 
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Receivers account—Objection by party — Procedure — 
Order directing party to file regular suit against 
Receiver, legality of. 

Where after llie submission of accounts by a 
Receiver a Commissioner appointed to ascertain the 
mesne profits gives a higher figure as mesne profits 
than that slio\vn by the Receiver, tlie proper course to 
be adopted is to hold an enquiry to line! out whether 
the Receiver has occasioned any loss by his wilful 
default or gross negligence and to pass an order under 
O. XL. r. 4. Civil Procedure Code, or if desired to 
proceed against the sureties under s 14o. It is not 
proper to direct the parties to institute a regular 
suit against the Receiver and liis sureties. 

Civil revision from the order of the 
Additional District Judge, Pegu, in 0. R. 
No. 35 of 1919. 

Messrs. Cawasjee Sen and Bamrjee, for 
the Applicants. 

Mr. Pate Tun, for the Respondents. 

JUDGMENT*— This is an application 
to revise the order of the learned Addi¬ 
tional District Judge of Pegu, directing 
the institution of a regular suit against 
the Receiver and his sureties. 

That order is obviously wrong. The 
Receiver was appointed to collect rents of 
the suit paddy lands for one year, namely, 
1919-20. He was discharged on 3rd May, 
1920. He filed accounts on 16th June, 1920. 
Those accounts were unchallenged. The 
amount admitted as received by him was 
Rs. 4,455 and the same was paid into Court 
later. 

The Commissioner appointed later to 
find out the amount of mesne profits seems 
to have given a different figure. The 
proper course to pursue was to hold an. 
enquiry to find out whether the Receiver 
had occasioned any loss by his wilful 
default or gross negligence and to pass 
an order under 0. XL, r. 4, Civil Procedure 
Code, or if desired to proceed against the 
sureties under s. Hq as pointed out in 
Maung Po Tliein v. Ma Waing{l). 

i set aside the order of the Additional 
District J udge and direct that an enquiry 
be held as indicated above. The applicants 
are entitled to their costs in this Court. 

A. Order set aside, 

(1)59 lad, Cas 6H; 10 L B. R- 236; 13 Bur. L. T. 

91. 
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The omission fn fill np tho blanks in Ihc RRrtilh nfp 
portion of form No. I of tlie AjjpRndi.K to ilic liviigitl 
Public Demands Recovery Aef i. no; .n matiui.il 
omission invalidating the certificiiic wiKivtiu- (;il)iilni 
statement in the form lias been dniv filled ni' 'i> 
999. col. 1.1 ■ ' ‘ 

Mohi-ud-din v. Pirlhiehand I.al Choudhuru ill d.i<- 
tingnished. 

A notice under s. 7 of the Bengal Public Demands 
Recovery Act may be signed by ihe Certificate Oilicer 
with a lithographic signature, fp. 999, col, 2 1 

Failure to give notice to the certificate debtor 1 m>- 
fore drawing up tlie ijroelamation of sale is a move 
irregularity, [ibid.] 

It is not open to the del)toi' or his legal representa¬ 
tive to take exception to the validitv of a .'•ale 
on the ground that the statement that'the hedding 
should be sold witli power to annul all encumbrances, 
was wanting in the sale proclamation, h) 998 col 
p. 1000, col. 1.1 ■ - . 

Under the tenancy law, the purchaser of an occu¬ 
pancy holding .sold for arrears of rent takes if with 
certain defined riglits and the omi.«ision to mention 
such rights cannot invalidate the sale. [p. 1000, col. 

Omi.ssion to publish a sale proclamation at tlie 
local Thana a.s required by the rules is not fatal to 
the sale, \ibid.] 

In view of the provisions of s, 23 of tlie Bengal Public 
Demands Recovery Act a .sale cannot be set aside 
by a Certificate OtHcer without proof of material irre¬ 
gularity and consequent substantial injury, and it. 
cannot be set aside without such proof even in a 
separate suit, [ibid.] 

The death of a debtor after attachment of his pro¬ 
perty and before sale does not necessarily invalidate 
the sale; such a sale holds good until approjuiati* 
steps are taken to .set it aside, fp. 1000, col. 2.] 

Sheo Prasad v. Hira Lai (2) AVf Lull Sahoo v. 
She'khKareem Bur (3) and Hepin Hehari Hera v. 
Shashi Bhushan Datla (4), followed. 

A suit by a debtor to set aside a sale under the Bengal 
Public Demands Recovery Act on the ground of fraud 
and material irregularity in the conduct of the .sale 
must fail where the debtor fails to prove fraud inas¬ 
much as in the absence of fraud the questions can 
only be determined by the Certificate Officer, [p. 1001. 
col. 1.] 
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Limitation for a suit to set aside a sale under the 
Hen^jal Public Demands Recovery Act runs under Art. 
12 of Sch. I of the Limitation Act only from the date 
of the final confirmation of the sale, and so long as the 
sale is under tlie consideration of the Revenue Au¬ 
thorities it cannot be said to have been confirmed 
and become final, [p. 1001, col. 2; p. 1002, col. 1.] 

Baijnnth Sahai v. Ramgut Siyigh (6) and Nritya- 
moni Daasiy. Lokhan Chunder Sen (7), followed. 

1 ’he plea of Hs pendens cannot be allowed to be 
raised for the first time at the hearing of a second 
appeal, [p. 100.1, col. 1.] 

Appeals against the decrees of the Dis¬ 
trict Judge, Midnapur, dated the 13th 
August, 1923, reversing those of the Sub¬ 
ordinate Judge, Midnapur, dated the 21st 
August, 1922. 

Dr. Dwarka Nath Mr. Amarendra 

i>^ath Bose, Babus Apurba Charan Mukher- 
jee and Pramatha Nath Bandcpadhya^ for 
the Appellants. 

Messrs. Ram Chunder Mozumdar, Satya 
Charan Sinha and Sisir Kumar Ghoshal, 
Babu Surendra Nath Gaha and Moulvi 
Nin'uddin Ahmad^ for the Respondents. 

JUDGMENT. 

Suhpawardy, J. —These appeals arise 
out of a suit by the appellants for re¬ 
covery of possession of one-half share of 
the plaint lands on declaration of their 
alleged title therein and setting aside the 
sales of the properties under the Public 
Demands Recovery Act (III of 1913 B. C.). 
It will be necessary to mention a few dates 
in order to understand fully the contentions 
raised by the parties in these cases. The 
properties are four in number, and are 
described in Schedules ka, kha, ga and 
gha of the .plaint. The Schedule ka pro¬ 
perty was sold under a certificate issued 
by the Certificate Officer under the Public 
Demands Recovery Act and purchased by 
defendant No. 1 on the 28th October, 19l8. 
The sale was confirmed on the 3rd January, 
1919, and delivery of possession was given 
to the purchaser on the 23rd August, 1919. 
The sale of *lcha' property was held on the 
23rd December, 1918, and confirmed on the 
2iih February, 1919, and delivery of pos¬ 
session made to the purchasers, defendants 
Nos, 2 and 3 on the 1st September, 1919. 
‘Ga’ property was sold on the 28th October, 
1918, and the sale was confirmed on the 
3rd January, 1919, and delivery made to 
the purchasers, defendants Nos. 2 and 3, 
on the Ist November, 1919. The sale of 
gha property was held on the 2nd Decem¬ 
ber, 1918, and confirmed on the 3rd Feb¬ 


ruary, 1919, and delivery of possession given 
to the purchaser, defendant No. 1, on the 
let September, 1919. The plaintiffs based 
their title on a mortgage executed by de¬ 
fendants Nos. 5 to 15 who had an 8- 
annas share in the properties in favour of 
the plaintiffs in December, 1903. A suit 
upon the mortgage was brought by the 
plaintiffs in 1917 and a decree for fore¬ 
closure was passed in favour of the plaint¬ 
iffs on the 8th March, 1919. The other 8- 
annas share was also mortgaged by the 
owners-thereof to defendant No. 1 who ob¬ 
tained a decree on it and in execution thereof 
purchased the property. It is not neces¬ 
sary to consider it as it is not in controversy 
in these cases. 

The Subordinate Judge in the trial 
Court held that the 8ah?s were not liable 
to be set aside; but as he found that they 
were vitiated by fraud he held that they 
were not binding on the plaintiffs and did 
not affect the plaintiffs’ 8-annas share 
in the property. The defendants appealed 
and the learned District Judge was of opin¬ 
ion that the plaintiffs had failed to prove 
fraud and that the sales were not liable 
to be set aside on the ground of irregula¬ 
rities mentioned by the plaintiffs. In this 
view the learned Judge reversed the deci¬ 
sion of the trial Court and dismissed the 
plaintiffs’ suits. Against these decrees 
these appeals have been preferred by the 
plaintiffs and various grounds have been 
urged on their behalf which will be noticed 
in the course of the judgment. 

It is argued, in the first place that the 
principle of lis pendens should apply in the 
present case and it should be held that the 
purchasers in the certificate sale took the 
properties subject to plaintiffs’ mortgage- 
decrees. This ground was not taken in the 
plaint or in any of the Courts below nor 
in the grounds of appeal presented to this 
Court. It was taken for the first time at 
the hearing and we have disallowed the 
plaintiffs’ prayer to raise it at this stage of 
the case. I need not say further upon this 
matter. 

It is next argued that the sales were void 
and illegal on the grounds: (.1) that there 
was no proper certificate under the Public 
Demands Recovery Act in virtue of which 
the sales were held and, secondly, that 
notice under s 7 of the Act was not pro¬ 
perly served. As to tfce first of these 
grounds the objection is that all the blank 
spaces in the form appended to the Act 
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and the certificate under it, being form 
No. 1 of the Appendix to the Act, were not 
filled up. The columns of the tabular 
statement in that form were properly filled 
up but the blanks in the certificate portion 
were not written up. The sentence runs 
thus: ‘T hereby certify that the above- 

mentioned sum of Rs.is due to 

the above . . . from the defendants . 

. . I farther certify that the above 

mentioned sum of Rs. .... is justly 
recoverable and that its recovery by suit 
is not barred by law." The ellipses in this 
form were not supplied and it is objected 
that due to this omission the certificate is 
not one which can be called a valid certi¬ 
ficate under ss. 4 and fi of the Public 
Demands Recovery Act. It appears from 
a perusal of the certificate filed in this case 
that the columns in the tabular form were 
properly filled up ; namely, the name and 
address of the certificate-holder, the name 
and address of the certificate debtors and 
the amount of public demand for which 
the certificate was signed were mentioned. 
The omission, therefore, to mention these 
names and the figures in a portion of the 
form cannot be taken to be a material omis¬ 
sion which would go to the length cf 
validating the certificates. The idea under¬ 
lying the filling up of the form is tnat the 
debtor should have information of the 
specific sum claimed from him and the 
particulars thereof. In the certificate, as 
it stands, all the necessary information is 
given. In this connection reference has 
been made to the case oi Mohutddin v. 
Pirthichand Lai Choudhury (1). There the 
facts were very different and the learned 
Judges on those facts were justified m 
holding that the certificate was not a valid 
one under the law. In that case, as here, 
blank spaces under the tabular statement 
were not filled up and in the columns of 
the table the amount recoverable from 
the debtors was not correctly stated. 
Under column 4 where the amount of public 
due for which certificate is signed has to 
be put the sum mentioned was different 
from the amount put in column 5 which 
requires particulars of the public demand 
to be inserted. The debtors, therefore, it 
was rightly assumed were not in a position 
to ascertain as to what was the actual 
amount demanded from them. On these 
facts the learned Judges rightly remarked. 

(1) 31 lad. Oaa. 664; 19 G. W. N. 1159. 


“It is conse'i'ipntly impossible to say to 
what precis’ ligure ‘in the tabular state¬ 
ment reference was intended to l)e made 
by the e.xpres.sion ‘tiie abov-^'ineiPioned sum 

of Rs.’ in the certificate." No 

such doubt with regard to the precise figure 
of the amount recoverable from the debtors 
exists in the present case. The “above- 
mentioned sum of Rs. . . was the sum 

mentioned in column 4 and there can be 
no doubt about it. I am accordingly of 
opinion that the certificate cannot be held 
to be invalid on the ground that the blank 
spaces were not filled up before it was 
signed by the Certificate Olficer. 

As to the other ground with regard to the 
non-service of notice under s. 7 of the Act, 
it has been found by the Courts below 
that notice was served. But the objection 
on behalf of the appellants rests on the 
informal nature of the notice. The notice 
bears the lithographic signature of the Cer¬ 
tificate Officer. It is argued that it is not 
signed by the Certificate Officer as required 
by Form No. 3 of the Appendix to the 
Act read with s. 7 of the Act. 1 have not 
been able to discover any law under which 
it is incumbent on the Certificate Officer 
to sign the notice with his own hand, lu 
s. 2 (20) of the Civil Procedure Code ‘signed' 
is defined 'save in case of a judgment or 
decree’, as including ‘stamped.’ A notice 
is neither a judgment nor a decree. This 
objection with regard to the facsimile sig¬ 
nature of the Certificate Officer would have 
been effective in case of a certificate which 
has the force of a decree. But under the 
ordinary law of procedure a notice may be 
and is generally signed with stamped sig¬ 
nature. This objection also fails. 

Several irregularities have been pointed 
out in the procedure adopted in connection 
with the sale before the Certificate Officer 
which, it is contended, would make the 
sales liable to beset aside. It is pointed 
out that notices were not served under 
r 46 (2) of the Rules framed by the Local 

Government under the Act, That sub rule 
savB that the proclamation of sale shall be 
drawn up after notice to the certificate 
debtor. This notice, it is argued, was not 
served, and, therefore, the sale should be 
held to be bad. In my opinion, this is a 
mere irregularity which it is not proved 
has caused injury to any party. It is also 
stated that under rule 46 (4), the sale pro¬ 
clamation should state that the holding 

should be sold with power to annul all 
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epcumhrfinces, and as this statement is 
wanting in the sale-proclamation the sale 
is notone under the law. This objection, 
if there is any force in it, is available to 
the purchaser; but it does not lie in the 
mouth of the debtor or his representative 
to take exception to the validity of the sale 
on this ground. It may be mentioned here 
that the properties are occupancy holdings 
under the Government Khas Mehal. Un¬ 
der the tenancy law, the purchaser of an 
oc.''upancy holding sold for arrears of rent 
takes it with certain defined rights the 
f^uMSsion to mention which cannot invali¬ 
date the sale. 

1’hen it is argued that the sale-proclama¬ 
tion was not published at the local Thana 
under r. 47 (3). This omission, too, is not 
fatal to the sale. Even if these irregular¬ 
ities are taken to be material irregularities, 
they must be such as to cause injury to 
the debtor. The plaintiffs’ case is that the 
properties were sold at an inadequate price. 
But none of the Courts below has held that 
this inadequacy of price was due to any 
of these irregularities or that the inade¬ 
quacy is such as to raise a presumption 1o 
that effect. After the sales the plaintiffs 
applied under s. 23 of the Act to have the 
sales set aside on the ground of these irre¬ 
gularities and the application was dismiss¬ 
ed. That section provides that a sale may 
lie set aside on the application of any per¬ 
son whose interests are affected by the sale 
on the ground that notice was not served 
under s. 7 or on the ground of irregularity 
in the certificate proceedings or in pub¬ 
lishing or conducting the sale, provided 
that no such sale shall be set aside on any 
such ground, unless the Certificate Officer 
is satisfied that the applicant has sustained 
substantial injury by reason of irregular- 
iti'--s. This suit having been brought to 
set aside a sale, held under the Public 
Demands Recovery Act, can only succeed 
and the sale set aside on the ground men¬ 
tioned in s. 23, namely, that there was 
a material irregularity which has caused 
auhstantial injury. If the sale is not liable 
to be set aside by the Certificate Officer 
■without proof of material irregularity and 
conseque[it substantial injury, it cannot 
be set aside in a separate suit without such 
proof. 

An objection is alsc lAken to the valid¬ 
ity of the sale on the ground that in 
S. A. No. 2222 of 1923 one of the judg¬ 
ment-debtors had died after attachment, 
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but before the sale. It is contended that, 
at any rate, the share of that judgments 
debtor is not affected by the sale. This 
objection also should not prevail. It has 
been held in the cases of Sheo Prasad v. 
Hira Lai (2) and Net Lall Sahoo v. Sheikh 
Kareem Bux f3) that the death of a judg¬ 
ment-debtor after attachment of the pro¬ 
perty and before sale does not necessarily 
invalidate the sale; and it has been point¬ 
ed out in Bepin Behary Bera v. Shashi 
Bhiishan Datta (4) that such a sale is good 
unless appropriate steps are taken to have 
it set aside. 

The next question which is of some 
importance in this case is as to the nature 
of the suit brought by the plaintiffs. The 
plaint, as it stands, seeks to recover pos¬ 
session of the properties after setting aside 
the certificate sale. The prayers in the 
plaint are to the following effect:— (ka) 
After setting aside the sales the plaintiffs 
may be given possession of their S-annas 
share after declaration of their title there¬ 
to; (kha) the certificates and the sales 
held by the Certificate Officer of Contai 

in the following cases (Nos.) were 

fraudulent and collusive; and the processes 
not having been served in the mofussil the 
sales may be held as not binding on the 
plaintiffs; (ga) that it may be held that 
defendants Nos. 1 to 3 have acquired no 
right under those sales and a decree may 
be passed against them. The other two 
prayers are in respect of costs of the suit 
and mesne profits. The suit, as made out 
in the plaint, is one for setting aside the 
sales on the ground of fraud and also on 
the ground of irregularities pointed out 
therein. It, therefore, comes within the 
ambit of s. 37 of the Act. That section 
says that all matters relating to execution, 
discharge or satisfaction of a certificate 
should be determined by the Certificate 
Officer; and that a suit may be brought 
in a Civil Court in respect of any such 
question on the ground of fraud. This 
section is analogous to s. 47, Civil Pro¬ 
cedure Code. Matters relating to execution 
of the certificate must be determined by 
the Certificate Officer who answers to the 
executing Court within the meaning of 
8. 47, Code of Civil Procedure. A suit in 

(2) 12 A. 440; A. W. N. (1800) 103; 6 Ind. Dec. (n. s.) 
1026. 

(3) 23 C. 636; 12 Ind. Dec. (n.s.) 456. 

(4) 22 Ind. Cas. 95; 18 0. L. J. 628; 18 C. W. N. 
766. 
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the Civil Court will only lie on the ground 
of fraud and not on the ground of ir¬ 
regularities in the conduct of the sale. It 
having been found by the lower Appel¬ 
late Court, which finding of fact we are 

unable to disturb, that the plaintiffs failed 

to prove any fraud, the plaintiffs’ suit 
must necessarily fail as in the absence of 
fraud it is taken out of s. 37 of the Act, 
and the rest of the questions can only be 
determined by the Certificate OlBcer. Re¬ 
ference in this connection may be made 
to the case of Basanta Kuinai' Fal v. Haren- 

dra Nath Mukhopadhya (5). 

The next question that arises in this 
connection is whether the plaintiffs are 
representatives of the certificate debtors 
within the meaning of s. 37 of the Act. 
It has been found by the learned District 
Judge that the certificates were issued 
against the tenants who were recorded in 

the Settlement Record and they were the 
persons recorded as tenants in the land- 
lord's shcvistdn On thsso fscts ths Ic&mcd 
Judge has held that the certificates that 
were issued against the recorded tenants 
had the effect of rent decrees and, there¬ 
fore, the plaintiffs must be taken to be 
bound by them as represeniaiives of the 
debtors. It is further to be noted in this 
connection that the defendants became 
purchasers of the shares of these holdings 
after the certificate sales and even after 
the confirmation of the sales. There can, 
therefore, be no doubt that if the sales 
were good as against the defendants Ncs. 
5 to lo, they were binding upon the 
plaintiffs’also." On the above considera¬ 
tions it is clear that the suit is one by 
its constitution and scope under s. 37 of 
the Act and as the plaintiffs have failed 
’ to prove fraud it is liable to be dismissed. 

The learned Judge hss also taken the 
view that the suit 13 barred by limiiation. 
If I could have agreed with the view taken 
by the learned Judge on the ground of 
limitation it would not have been necessary 
to go into the other matters. But it seems 
to me that the view taken by the learned 
Judge is not on the authorities correct. 
The learned Judge holds that the suit is 
barred under Art 12 of the Limi a mu 
Act There can be no doubt that that 
Article is applicable. It says that a suit 
to set aside a sale such as a sale under the 

(5) 91 Ind. Cas. 79G; 30 C. W. N. 3C; A. I. R. 1926 
Oal 107. 


when the sale is cunfirmed or otlierwise be¬ 
comes final and conclusive. 'Fhe C[uesti('ii, 
therefore, is, when did the sales become linai 
and conclusive ? By the use of the word 
‘“otherwise" in tiie third coluniii it is meant 
that the time runs from the date ivhen the 
sale is confirmed and takes effect as conclu¬ 
sive or when it otherwise becomes final and 
conclusive. The starting date, theiefore, 
for limitation should be the date on which 
the sale has become tinal and conclusive 
and cannot be disturbed by any of the 
means provided in the law of procedure 
except by means of a suit to which the 
Article is held to apply. In the present 
case we find that the sales were confirmed 
on the 3rd January, 3rd February and 24th 
February, 19iy. The suit w'as brought on 
the 3rd June, 1921. Apparently it was 
brought more than one year after the con¬ 
firmation of the sale. But it appears that 
an application was made to the Certificate 
Officer to set aside the sales and it succeed¬ 
ed. The sales were set aside on the 19tli 
April, 1920. An appeal w'as taken from this 
order to the Collector who set it aside and 
restored the sales on the LSth May, 1920. 
There was a further application for review 
before the Commissioner but as there are 
no proper materials on the record to find 
out the date on which that application was 
dismissed, it cannot be referred to in this 
connection. The fact that appears on the 
evidence is that the sale was set aside in 
April, 1920, and that no suit to set aside the 
sale could have been brought till the sale 
was again confirmed in May, 1320. The 
present case is governed by the decision of 
their Lordships of the Judicial Committee 
in the case of Baijnath ISahai v. Ramgut 
Singh (0). In that case similar circum¬ 
stances existed and the sale which was set 
aside at one stage of the proceedings in 
the Revenue Courts was finally confirmed 
by the Board of Revenue. Their Lordships 
held that time under Art. 12, Limitation 
Act, should run from the date of the final 
confirmation of the sale. In fact, there is 
enough indication in the judgment of the 
Judicial Committee in support of the view 
that so long as the sale is under considera¬ 
tion of the Revenue Authorities, it cannot be 
said to have been confirmed and become 

(G) 23 C. 775; 23 I. A. 45; 7 ^Sar. P. 0. J. 1; 12 lad. 
Pec. (N. a.) 514 (P.C.). 
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Public Demands Recovery Act must be 
brought within one year from the date 
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fiaal and conclusive. The date from which enter any finding upon it. There is no 
time is to be counted under Art. 12 must indication that this point was taken before 
be the date on which the sale is confirmed the Court of first appeal. But it may be 
and has also become final and conclusive, argued, on the other hand, that as the 
If time is counted from the 18th May, 1920, plaintiffs were respondents, they had no 
when the order of the Certificate Officer opportunity of taking it before that Court, 
setting aside the sale was reversed by the Be that as it may, this question is foreign 
Collector and the sale restored, which to the present suit and cannot be determin- 
must be the date on which it can be said ed in it. 

that the sale was confirmed and acquired The result of the above consideration is 
its conclusive character, the plaintiffs’ suit that these appeals fail and must be dis- 
is within time, if allowance is made for the missed with costs. The Secretary of State 
period occupied in serving notice on the should get separate costs. 

Secretary of State under s. 80, Civil Pro- Graham, J. —These two appeals have 

cedure Code, as is provided for in s. 15 (2), arisen out of a suit brought by the plaintiffs, 
Limitation Act. In this connection the who are now the appellants before us, to 

case recover possession of an b-annas share in 
where such circumstances exist is also the plaint lands on declaration of their title 
indicated in the decision in the case of and after setting aside four sales thereof 
Nrityamoni Dassi v. Lakhan Chunder Sen held under the Public Demands Recovery 
(7). It may also be argued with sufficient Act. The lands in suit are Government 
force that when a sale is once set aside, it khasmahal lands and appertain to 4 jotes 
ceases to exist and the cause of action described in 4 Schedules to the plaint ka, 

which accrued at its confirmation also ceases kha^ gx and gha. The landlord is the 
to exist and if it is again confirmed by the Secretary of State in Council, and was de- 
Appellate Authority it must betaken that fendant No. 4. The defendants Nos. 1, 2 
confirmation should date from the judgment and 3 purchased the lands at certificate 

of such authority . It is also worthy of note sales and obtained delivery of possession 
that 8. 9 of the Limitation Act has not been cn the 23rd August and Ist September, 
^tended to proceedings under the Public 1919. The suit was instituted on the 
Demands Recovery Act. In this view I 3rd June, 1921, and was contested by 

hold tlmt the suit IS not barred by limita- the defendants Nos. 1 to 4. Some of 

tion. But in the view that I have taken on the other defendants filed written state- 

the merits of the case it must fail. ments, but did not contest the suit. 

One other submission is made which A number of issues were framed into 
requir^ notice. It was suggested that the which it is not necessary to go in detail, 
plaintiffs, at any rai^, are entitled to relief The trial Court found that the plaintiffs 
under the Bengal Tenancy Act as their had got a subsisting right in a half share 
interest in the properties is an encumbrance of the lands in suit and that the certificate 
within the meaning of s. IfiJ, Bengal sales had not affected that right. It ac- 
Tenancy Act, and as it has not been avoid- cordingly gave the plaintiffs a decree toge- ’ 
ed,a decree sh^ould be made m their favour ther with a declaration that the certificate 
in respect of their mortgage or purchase of sales were not binding upon them, and 
8 -annas share in the property. As I have that defendants Nos. 1 to 3 had not thereby 
said, the suit is not fr^ed in such a way acquired any right as against the plaintiffs, 
as to give plaintiffs any relief under On appeal that decision was reversed by 
this head. The suU is purely and simply the learned District Judge who held that 
one under the Public Demands Recovery the suit was barred by limitation, that the 
Act and no further relief was prayed for by allegations of fraud had not been substanti- 
the p.ainUffs m the suit nor can it be ated, and that the certificates were issued 
given to them in the present stage of the against the recorded tenants and had the 
pleadings. I ins question was raised before effect of rent decrees, 
the Subordinate Judge but as he was of The plaintiffs have now appealed and the 
opinion that the sale was liable to be set following points have been argued by the 
aside on the ground of fraud he did not learned Advocate who appeared on their 

. (7) 33 Ind. Caa. 452; 43 0. 660; 24 O. h. J. 1 - 20 0 behalf: — 

W. N. 522; 30 M. L. J. 529; (1916) 1 M. W. N. ’332- 3 1* Firstly, it IS contended that the 

L. w. 471; 18 Bom. L. R. 418; 20 ii. L. T. 10 (P, 0.).' principle of lis pendens applied to the case, 
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and that the plaintiffs, who have a para¬ 
mount title, cannot be deprived of their 
rights by anything that took place at the 
certificate sales. 

2. Secondly, it is urged that the sales 
were vitiated by a number of irregularities, 
seven of which have been particularly 
referred to. 

3. Thirdly, it has been argued that the 
Court of Appeal below erred in law in 
holding that the certificate sales had the 
eSect of a sale under a decree for arrears 
of rent, and that they were binding on the 
plaintiffs. 

4. Fourthhjy that the learned District 
Judge should have gone into the question 
whether notices under s. 167 of the Bengal 
Tenancy Act were served or not, this point 
not having been decided by the trial Court 
owing to the view taken by it of the ca^e 
which rendered a decision by it on this 
point unnecessary. 

0 . L%stly, it was contended that the 
Court below erred in holding that the suit 
was barred by limitation. 

With regard to the first cintention, viz., 
lis pendens, it may be observed that this 
point was never raised in the pleadings, no 
issue was consequently framed thereon, nor 
has it been even included iu the numer¬ 
ous grounds of appeal taken in this Court. 
Furthermore, we are informed that notice 
was served upon the respondents shortly 
before the date fixed for hearing this ap¬ 
peal of a new ground of appeal, and that 
even at that late stage the question of lis 
pendens was not raised. In these circum¬ 
stances I do not think that this ground 
ought now to be allowed to be enter¬ 
tained. 

The second point relates to the alleged 
iTregularities in connexion with the certi¬ 
ficate sales. It does not appear to have 
been made clear at any stage of the case 
whether the plaintiffs, who sought to set 
aside the certificate sales, relied upon a. 
36 or s. 37 of the Public Demands Recovery 
Act. Section 36 apparently has no appli¬ 
cation, as it is confined to a suit to set 
aside such a sale on the ground of non¬ 
service of notice. That is not the case 
here and it has been found as a fact that 
notice was served. The learned Advocate 
for the appellants has conceded that s. ;-*6 
does not apply. He has argued that s. 37 
is equally inapplicable, and that the plaint¬ 
iffs base their suit upon their paramount 

title and come under the general law 
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quite irrespective of the Public Demands 
Recovery Act. Such a position cannot, in 
my opinion, be maintained. W'here a 
special procedure is provided by a i-pecial 
Act foreetling aside such sales, it seems 
tome that that procedure must be com¬ 
plied with. Section 37 refers to ceni- 
ficate debtors, or their representatives, and 
the plaintiffs must. I think, be held to 
come within the latter category. The pro¬ 
viso to the section says that “a suit may 
be brought in a Civil Court in respect of 
any such question (setting aside a sale 
being included) upon the ground of fraud.” 
The plaintiff's alleged fraud in their plaint, 
but the finding upon this point in the 
Court of Appeal below is against them, 
and the learned Advocate who appeared on 
their behalf in this appeal very properly 
intimated that he did not challenge that 
finding. That being so, it appears to me 
that, the allegation of fraud having been 
negatived, the suit under the provisions 
of the Public Demands Recovery Act must 
be held to have failed : Basanta Kmnnv 
Pal V. Harendra Nath Mulchopndhya (5). 
I may mention here incidentally that 
though the plaintiffs-appellants disclaim 
any reliance upon the above-mentioned 
Act, and seek to base their claim upon 
what is termed their paramount right 
under the general law, they did at an 
earlier stage of the proceedings make an 
application under s. 23 of the Act, and in 
so doing may be said to have tacitly re¬ 
cognised that it was incumbent upon 
them to proceed under the Act. The case 
of superior right now set up was never 
made in their plaint, nor indeed can it 
be said to have been raised in the ground 
in this appeal. 

The third point is that the Court of 
Appeal below erred in holding that thesales 
had the effect of a sale under a decree 
for arrears of rent, and were binding on 
the plaintiffs. The learned District Judge 
has found that the certificates were issued 
against the reccrded tenants and had 
therefore, the effect of rent-decrees. On 
behalf of the appellants reliance has been 

placed, as in the Court below, upon the 
entries made in previous certificates, but 
it is difficult to see how those entries can 
prevail over the Settlement Record. Those 
entries may. moreover, have been wrong, 
or again different persons may have been 
tenants at the time when those certi¬ 
ficates were issued. In my opinion, the 
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decision of the Court below upon this point 
is right. 

With regard to the fourth point the 
trial Court did not go into the question 
whether notices were served under s. 167 
of the Bengal Tenancy Act, because in the 
view it took of the case a decision on the 
point was unnecessary. It has been argued 
that the Court of Appeal below should 
hive gone into this question. The argu¬ 
ment, if substantiated, would necessitate a 
remand, but as the suit has been held to 
fail in connection with the second point, 
no effect can be given to this contention. 

Finally, there is the question of limit¬ 
ation with which my learned brother has 
dealt in his judgment. On the authorities, 
including the case of Baijnath Sahai v, 
Ramgut Singh (6) decided by their Lord- 
ships of the Privy Council, it would appear 
that the suit cannot be held to be barred by 
limitation. 

The suit, however viewed as a suit under 
the Public Demands Recovery Act, failed 
as already held above and the appeals must, 
therefore, be dismissed with coats. 

A. Appeals dismissed. 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 100 

OF 1926. 

November 23, 1926. 

Present: —Mr. Justice Henry Sheldon Pratt, 

Acting Chief Justice, and Mr. Justice 

Cunliffe, 

BHOLAI KARIM —Appellant 

versus 

D. D. DESAI —Respondent. 

provincial Insolvency Act (T’ of 1020), s. 2h —AppZt- 
caiionfor insolvency—Inability to pay debts — Debtor's 
evidence, whether suficient. 

An application for adjudication of insolvency should 
not be dismissed on the ground that the applicant 
has not produced witneises to prove his inability to 
pay his debts, where he has himself deposed to his 
inability to pay his debts and this evidence is not 
disbelieved by the Court. 

Civil Miscellaneous Appeal from the Ad¬ 
ditional District Court, Insein, in Civil 
Miscellaneous Case No. 65 of 1926. 

Mr SastH^ for Mr. N. N. 5en, for the Ap¬ 
pellant. 

JUDGMENT. —Applicant applied for 
an adjudication on the ground that he 
could not pay his debts. On affirmation 
he deposed to his inability but the Judge 
dismibbed his application on the ground 
that be brought no witness. 
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Applicant was in the best position to 
know his own capacity to pay. 

The Judge did not record that he dis¬ 
believed him. We are of opinion applicant 
established a priTna/acfe case that he was 
unable to pay and his application should 
not have been refused. 

We set aside the order of the District 
Court and direct that appellant be granted 
an applicication order. 

A. Order set aside. 


BOMBAY HIGH COURT. 

Appeal from Order No. 69 of 1925, 

July 21.1926. 

Present: —Sir Amberson Marten, Kt., 
Chief Justice and Mr. Justice Patkar. 

BHAVAN LALLU— Plaintiff 

—Appellant 
versus 

UMAR MAHOMED BHAIJI and another 
—Defendants—Respondents. 

Evidence Act (I of 1S72), s. 116 — Landloi’d and 
tenant—Estoppel of tenant against denying landlord's 
title—Mortgage of unrecognised sub-division of bhag 
—Mortgagor continuing in possession under rent-note — 
Suit by mortgagee on rent-note—Plea of illegality of 
transaction — Estoppel—Bombay Bkagdari and Narwa- 
dari Tenures Act (I’ of 1862), s. S. 

The owner of an unrecognised sub-division of a 
bkag "who has mortgaged the same but continues to 
remain in possession by executing rent-notes to the 
mortgagee from time to time is not estopped from 
contending, in a suit brought by the mortgagee on 
the basis of one of such notes, that the rent-note was 
part of a transaction amounting to an alienation of 
an unrecognised sub-division of a bhag which is 
expressly prohibited by the Bombay Bhagdari and 
Narwadari Tenures Act, and consequently illegal, 
[p. 1006, col. 2.] 

Laxmanlal v. Mulskankar (1), Shridhar Balkrishna 
Vaidya v. Babaji Mula Agarya (2) and Javerbhai 
Jorabhai v. GordhanNarsi (3), followed. 

Devidas Dwarkadas v. Shamlal Gopal (i), not fol¬ 
lowed. 

Appeal from an order of the District 
Judge, Breach, in Appeal No. 40 of 1924 
reversing the decree passed by the Joint 
Second Claes Subordinate Judge at Broach, 
in Civil Suit No. 67 of 1924. 

Mr. H. V. Divatia, for the Appellant. 

Mr. R. J. Thakory ioi the Respondents. 

JUDGMENT. 

Marten, C. J. —The plaintiff here sues 
for possession under a rent-note. The 
defence is that the rent-note is only a part 
of other documents forming one transaction, 
and that if all the documents are looked at, 
it will be found that the transaction wa^ 



[loo 1.0, 19 * 27 ] reavan lallu v, umar maiiomkd bh.ujt. 




an. illegal one inasmuch as it amounted to 
an alienation of an unrecognised sub-divi¬ 
sion of a bkag contrary to ilie express pro¬ 
visions of s. 5 of Bombay Act ^ of 
The plaintih retorts that the defendants 
being tenants under the rent-note are 
estopped under s. lit) of the Indian hvi- 
dence Act. Accordingly, issue No. 1 was 
raised on that point, viz., “Whether it is 
open to the defendants to raise the plea 
about the void nature of the transaction 
and about its having been passed for in¬ 
terest without first surrendering possession 
to the plaintiff ?" 

in the trial Court the learned Subordinate 
Judge decided that issue in the negative. 
Consequently, the evidence which the 
defendants wanted to adduce lu support 
of the remaining issues was shut out, except 
to this limited degree that by some blun¬ 
der the plaintiff’s Pleader allowed certain 
mortgages which formed part of the docu¬ 
ments relating to this transaction to be 
let in evidence, although, strictly speak- 
inff having regard to his plea of estoppel, 
he ought to have objected to their being 
exhibited. But when the defendants tender¬ 
ed other documents to show tha-t the 

suit property was an unrecognised b|i.ag 

and tendered other evidence in support of 

their defence, this was rejected. , .i ^ 

The lower Appellate Court reversed the 
decree of the trial Court, and remanded 
the case for a decision on the merits. The 
alleged landlord appeals. A preliminary 
objection is taken by the alleged tenants 
tbit no appeal lies. But we think that here 
the case was decided on ^ Preliminary point 
within the meaning of O. ABl, r. aua 

that consequently ^PP^^ir/r? 
under the provisions of O. XLlil, r. 1 (.u; 

Next as regards the present appeal itself, 
we think the point of le^w es to estoppel 
^iaed bv issue No. 1 should be determined 
orthe sime basis as if the above mortgages 
had not, in fact, been admitted in evidence, 

as the d pendants were contending that the 

She same transaction as the suit rent- 
S aud that the transaction when viewed 
afa whole was an illegal one and was 
eioressly prohibited by the Bhagdari Act, 

memberedhere that the alleged landlord 

“evw got possession, as the alleged tenants 


were in poss(‘s.-iion from lirsltobi-l. 'riiere 
is no evideiK't* that the allegeil Uaiants 
have paid any rent, and eon-i i|iiHn}ly 
everything depends on tliese alh'^pd jent- 
notes us to wliether thev elYectn illv create 


the relationship of landloid and tenant 
between the parties But, having rt*gaid 
to the defence of illegality, tins is a case 
not necessarily (d disputing so much a 
landlord's title as raising a defence that 
the whole transaction is an illegal one 
under the law of the land. 

That being so, different cousi-leiations 
apply from those in which in the ordinary 
course a tenant is estopped from disputing 
his landlord’s title. For instance, in 
Laxmanlal y. Mulshduhar (i) to indemnify 
a Pleader against any loss which he might 
suffer under a bail-bond, a nominal sale- 
deed and a nominal rent-note were passed 
by the defendant to the plaintiff'. The 
plaintiff subsequently brought a suit on the 
rent-note, but it was dismissed on the ground 
that the consideration for the sale-deed 
was opposed to public policy, and was void 
under the Indian Contract Act. It was 
further held that as the sale-deed and rent- 
note, which latter was merely intended to 
secure interest on the principal sum, were 
part and parcel of one single transaction, 
the rent-note was tainted with the same 
illegality as that which affected the sale- 
deed, and was, therefore, also void. In 
dealing with the question of estoppel at 
page 454* it was said: — 

“Next it was urged that the defendant 
was estopped under s. 116 of the Evidence 
Act from pleading the true facts, inasmuch 
as he was a tenant of the plaintiff. But 
this, it seems to us, begs the whole question 
which is simply whether there was a valid 
tenancy or not.” 

Then again, inShi'idhar Dalhi'ishna Vaulya 
v. Babaji Mula Agarija (2), which was a 
Khoti case, and where certain transactions 
were entered into in breach of the Act, 
Mr. Justice Beaman said (page 714t)— 

“There is no estoppel against an Act of 
Parliament or in this country against an 
Act of the Legislature. It is to be remem¬ 
bered that the transfer or resignation and 
the lease were made at the same time and 
formed parts of what is virtually one 
transaction. If the transfer is found to ba 


(1) 32 H. 440; 10 Bom. L. K, 553. 

(2) Ind. Cas. 134; 33 R. 70ti; 1C Bom. L. 


*Page of 32 B.— 

[hid. 


jPage of 38 B.— 




R. 586, 
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tainted with any illegality as being in 
contravention of any provision of the Statute 
Law the letting must go with it." 

Then, in Javerbhai Jorabhai v. Gordhan 
Narsi (3). which was a decision of Sir Basil 
Scott and Mr. Justice Batcheloron this very 
Act, viz.^ the Bhagdari Act, there was a 
mortgage and also rent-notes, and it was 
held that the mortgage as well as the rent- 
notes were void under the provisions of the 
Act in question. And the judgment says 
(page 265*);— 

“The rent-notes were, we think, part and 
parcel of the one indivisible transaction; 
they are, therefore, tainted with the illegal¬ 
ity which affects the mortgage, and they 
must suffer the same fate. We hold that 
both the mortgage, and the rent-notes are 
void," 

For the appellant a decision of Sir Nor¬ 
man Macleod and Mr. Justice Heaton in 
Devidas Dxvarkadas v. Shamlal Gopal (4), 
on the same Act, was strongly relied upon. 
It was there held that the tenants under the 
rent-note were estopped despite the fact 
that there was a lease which, it was argued, 
was void under the Act. But as I read the 
case, it does not seem to me clear that the 
point to which we attach importance in this 
case was clearly negatived by the judgments 
in that case. I notice that, so far as Sir 
John Heaton was concerned, he founded 
his decision on the facta of that case, vi^., 

(page 153t):— 

“The defendant was in the position of a 

tenant,.that he was placed in possession 

of this land by the person, the plaintiff, 
who purports to be the landlord, and his 
possession since then has been continuous¬ 
ly possession of a tenant under a land¬ 
lord." 

Now, here if the tenants had been placed 
in possession by the alleged landlord of the 
property and had been paying rent and 
so on for a series of years, it may be that 
in law different considerations would arise. 
But, speaking for myself, lam far from 
being satislied that the facts of this case 
are really similar to those in Devidas 
Dioarkadasv. Shamlal Gopal (4). But if, and 
so far as they are similar, then, speaking for 
myself, I prefer the reasoning and the 
principles laid down in the earlier cases to 

(3^ 28 Ind. Gas. 442; 17 Bom. L. R. 259; 39 B. 
35 ^. 

(4) 58 Ind. Gas. 595; 22 Bom. L. R. 149. 

•Page of 17 Bom. L. K.—[ii’d.] ' 

|Page of 22 Bom. L, R.— [Ed.] 
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which I have referred, than those in Devi- 
das Dwarkadas v. Shamlal Gopal (4). 

It was argued that the suit rent-note was 
not the original rent-note which was given 
at the time of the original mortgage, and 
that, accordingly, it is not open to the de¬ 
fendants to treat the case on the latter basis. 
That will be a question of evidence. The 
case that the defendant wants to prove, 
and tenders evidence to prove, is that at the 
date of this rent-note there was a contem¬ 
poraneous mortgage, and that a part of 
the arrangement was that that first rent- 
note w'hich was for one year was to be suc¬ 
ceeded the next year by a similar rent-note 
and so on, and that the third rent-note is in 
fact similar in pursuance of that under¬ 
standing or agreement. If he succeeds in 
proving that, then, for all intents and pur¬ 
poses, the suit rent-note is in the same posi¬ 
tion as the rent-note at the date of the 
mortgage. 

After all it must be remembered that 
this Court does not favour devices to evade 
the strict prohibitions of the Legislature, 
and if we were to hold that passing succes¬ 
sive rent-notes every year instead of passing 
one rent-note for a long term of years would 
evade the Act, we should be opening an 
extremely easy door to the fraud on the Act 
which the present plaintiff is alleged to 
have effected. 

Giving, then, our best consideration to 
this case, we think that the decision of the 
lower Appellate Court was correct, vis., 
that the first issue raised in the trial Court 
should have been answered “Yes", and that 
consequently the lower Appellate Court was 
correct in remanding the case for a deci¬ 
sion on the other issues raised in the case, 
viz., issues Nos. 2, 3 and 4. 

But to guard against any misunderstand¬ 
ing we are not deciding that it is open to 
the defendants to raise now any plea they 
like against the title of their landlord, or 
against the suit rent-note. All we are 
deciding is that they are entitled to adduce 
evidence in support of issues Nos. 2, 3 and 
4 so as to show that the suit rent-note was 
part and parcel of an illegal transaction 
under the Bhagdari Act. Whether, when 
they adduce that evidence, they will prove 
their case or not is a matter for the trial 
Court to determine. 

Accordingly this appeal will be dismissed 
with costs. 

Patkar, J .—I agree. 

A, N. A. Appeal dismissed^ 
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MADRAS HIGH COURT. 

Second Civil Appeal No (JSO of 1924. 

December 20, lG2i). 

Present: —Mr. Ju«^tice Devacloss. 

NUKALA SUBBAYYA— Defendant- 

Appellant 

NARAGAM KRISTAYYA— Plaintiff— 

Respondent. 

Limi^aL'on /let {IX of IVdS), nV/j. I, Art. 12—Mad- 
ras Estates Land Act (l of I90S),s. I IS, suit to set 
aside sale under, whether falls within Art. 12. 

A sale under s. 118 of the iladras Estates Laud 
Act is not by virtue of au order or a decree of a 
Collector or other olhccr of revenue witliin the mean¬ 
ing of Art. 12 of Sell. I of the Limitation Act. inas¬ 
much as in such a case the Collector does nothing 
more than merely appoint an ollicer for couducting 
the sale under s. 117 of the Act. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Maauli- 
patam, in A. S. No. 48 of 1923, (A, S, No. 2 
of 1923, District Court, Kistna) preferred 
against that of the Court of the District 
Munsif, Masulipatam, in 0. S. No. 668 
of 1920, 

Mr. Venkatachalamy for the Appellant. 

Mr. V, Ramadoss, for the Respondent. 

JUDGMENT.—The contention of Mr. 
Venkatachalam for the appellant is that 
the suit is barred under Art. 12 of the 
• Limitation Act. This question of limita¬ 
tion was not pressed before the lower 
Appellate Court and was not put in issue 
in the first Court. Though the written 
statement vaguely saj^s that the plaintiff’s 
suit is barred by limitation, yet no issue 
was taken on it and the plaintiff had no 
opportunity of meeting the point. It is 
urged that the point being one of limita¬ 
tion it can be raised at any time. Grant¬ 
ing that the appellant is entitled to raise 
the point here, I am satisfied that Art. 12 
of the Limitation Act has no application 
to the present case. The clause under 
which the suit is sought to be brought is 
cl. (6) of Art. 12 which deals with “sale 
in. pursuance of a decree or order of a 
Collector or other officer of revenue.” A 
sale under s. 118 of the Estates Land Act 
is not by virtue of an order or a decree 
of a Collector or other officer of revenue. 
The landholder is entitled to bring a 
I tenant’s holding to sale under a. 192. 
Section 115 provides for the course that is 
to be pursued incase a suit is instituted. 
Under s. 114 the landholder may apply to 
the Collector for sale; and under a. 11b all 
that the Collector has to do is to appoint an 
officer to conduct the sale. Under s. 117 
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the selling Oilioer shall by i lix a 

dale for the sah* and canse it to • pro¬ 
claimed by l)e’il of drum in the viHn,:-.* in 
which the hoiding i-isitnaled, w|) !i else 
he has to do is pr ivided for in tin.* '-(-etifin, 
and the sale litke.s place under s. l[s. jr 
is (lillicult to how a .sale under s. 118 
could be said to hr in jimsuance of a (iem ee 
or order of the Collector or other oilicer 
of revenue. All that the <’ollecior is asked 
to do is to appoint an ofiiccr for conduct¬ 
ing the sale in accordance with the pro¬ 
visions of s 117. I think there is nothing 
in this point. 

There is no otlier point rai'^cd and tlie 
second appeal fails and is dismissed with 
costs. 

V. N. V. Appeal dLsmisacd. 


RANGOON HIGH COURT. 

Civil Revision No.42Gof 1925. 

December 7, 1926. 

Present:—Mr. Justice Maung Ba. 

MAUNG SAN U— Applicant 

versus 

MA PYAW GYI AND others—Respondents. 

Burmese liuddhisi Law — Adoption—Right of adopted 
son, whether lust by mere liriny apart. 

A kittinia adoiJted son does not lose his riglit to 
inherit merely because he was living apart. The real 
question to be decided in such a case is whether 
the filial relation has been maintained or severed. 

Civil revision from the Additional District 
Court, Yamethin, in Civil Miscellaneous 
Case No. 107 of 1925. 

Mr. Shaife, for the Applicant. 

Mr. Leowj/, for the Respondents. 

JUDGMENT,—Applicant Mg. San U 
applied to the District Court of Yamethin 
for permission to sue as a pauper. He 
wants to claim inheritance valued at nearly 
Rs. 70,000 as hittima adopted son The 
Court examined him on the merits of the 
claim and in the course of such examina¬ 
tion he admitted having lived apart from 
his adoptive parents for five years before the 
death of the surviving adoptive father, the 
adoptive mother having died many years 
before. The learned Judge rejected the 
application observing, “from b 195 of the 
Digest of Burmese Buddhist Law, Vol, I 
it is clear that an adopted child living 
apart shall not inherit. Hence applicant 
has no claim against the estate of U Oh," 

The learned Judge has evidently ignored 
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the case-law on the point. The real ques¬ 
tion is whether filial relationship has been 
maintained or severed. This question 
cannot be decided without taking evidence. 

I set aside the orders rejecting the appli¬ 
cation and direct that it be admitted and 
the claim decided on the merits. Costs of 
this Court shall be paid by the respondents. 

A. Orders set aside. 


BOMBAY HIGH COURT. 

Second Citil Appeal No. 582 of 1925. 

July 23, 1926. 

PresenL'Siv Amberson Marten, Kt., Chief 
Justice, and Mr. Justice Patkar. 
DICAMBARTATYA UTPAT— 
Defendant—Appellant 

t, ^VSUS 

HARI DAMODAR UTPAT— Plaintiff- 

Respondent. 

Civil Procedure Code (Act of 1008), s. 00 (i), 0. 
XX.I, rr. Oo, 7C~Right to share in offerings^ to idol, 
whether can be attached and sold —‘Utpat Vritti' of 
Pandharpur temple, nature of—Execution sale—Power 
of Court to restrict bidders to particular class of 
people. 

The share of a i)ricst of the temple of Shn Rukb- 
mini of Pandharpur, in tho Utpat Vritti (right to 
receive the net proceeds of the offerings of the temple) 
comes within s GO (1) of tho Code of Civil Procedure 
and can be attached and sold in execution, [p. 1008, 
col. 2; p. 1003. col. 1.] 

An executing Court may, for good cause, restrict 
bidders at a Court sale to a particular class or classes 
of persons, [p. 1000, col. 2.] 

Second appeal from the decision of the 
District Judge, Sholapur, in Appeal No 32 
of 1923, confirming the decree of the Sub¬ 
ordinate Judge at Pandharpur, in Civil Suit 
No. 1287 of 1921. 

Mr. S. Y. Abhynnkar, for the Appellants. 

Mr. F. V. Kane, for the Respondent, 

JUDGMENT. 

Marten, C. J.— This case essentially 
depends on its own particulai' facts. The 
point is whether on those facts a certain 
interest in connection with the offerings at 
the temple of the Goddess Rukhmini at 
Pandharpur can be validly mortgaged and 
sold in execution to a member of the class 
of Utpats, the owners of the Vritti of offi¬ 
ciating as priests in this temple. 

The first question is the true construc- 
ticn of the mortgage of January 4, 1888, 
(Ex. 28). I will not quote the mortgage in 
detail, but our construction of it is that it 
mortgages the share amounting to l/288ths 
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of the mortgagor in the net proceeds of 
the offerings made by devotees to the 
Goddess after providing for all the custom¬ 
ary expenses of the temple payable out of 
the funds thus arrived at. We do not 
think that it gives the mortgagee the right 
himself to worship the Goddess and to take 
himself the offerings placed at the foot of 
the idol. All that the mortgagor is entitled 
to is this small aliquot share. 

The custom in this temple, which is 
similar to the custom obtaining in the main 
temple at Pandharpur, (which the Appellate 
Court had to consider exhaustively in an¬ 
other case) is for the Utpats or priests to 
farm out amongst themselves by auc¬ 
tion the actual right of officiating and 
taking the offerings. Then the proceeds 
thus arrived at are divided amongst the 
particular class of priests. We are told, in 
the present case, that the priests number 
some forty-seven, while in the case of the 
main temple at Pandharpur they are far 
more numerous. 

Further, the learned lrial| Judge has 
found as a fact that not only are the daily 
services farmed out in this way, but also 
that the individual shares have been frequ¬ 
ently mortgaged and redeemed. He says:— 

“1 am satisfied that the Utpat Vritti 
shares have been frequently mortgaged and 
redeemed, the transaction, however, being 
confined among the Utpats themselves, and 
no outsider being allowed to have a share in 
the Vritti even temporarily. The system of 
collecting revenue by farming also shows 
that legal alienations by one Utpat to an¬ 
other are recognised; for otherwise the 
farmer would have no right against any 
sharer who receives his share of the auction- 
money and afterwards insists upon attend¬ 
ing the Goddess to the detriment of the 
farmer’s interests. Apart from the question 
of farming, however, it is clear that Vrittis 
can be mortgaged, and this is sufficient for 
the purposes of this suit." 

So far as the question of custom is con¬ 
cerned it is conceded by Counsel for the 
appellant that he is bound by the finding 
in the Court below, and that finding is not 
here challenged. 

-- The next question arises as to whether, •' 
on that custom and on the construction ^ 
which we have placed on the mortgage- 
deed, the mortgage-debt can be enforced 
by sale and execution. Both Courts below 
have held that it can be. Prima facie, on 
the construction which we adopt, the right 
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to receive this fraction of the net proceeds 
of the ort'erings comes within s. GO, suh- 
s, (1), of the Civil Procedure Code. It is, 
however, alleged that the property falls 
within proviso (/j as being a right of 
person il service, and that consequently it 
cannot be attached or sold. In this particu¬ 
lar case, we think that contention is not 
correct In our view, all that is mortgaged 
is the interest in the morlgagor’s share in 
the net balance of the otYerings. Consequent¬ 
ly the numerous authorities such as Raja- 
ram V. Ganesli ( 1 ), Girijanund Datta Jha 
V. iyailajaiiund Datta Jha (2), SIwilojanund 
Ojfia V. Pearif Ckaran Deij ( 3 ), Puncka 
Tfiaivurv. Bindesri Tiiakur (4) or Gan€67t 
Ramchandra Date v. Shankar Ramchandra 
(5) which refer to the right of the officiat¬ 
ing priest to worship the idol directly and 
to receive the offerings directly, are, in our 
opinion, clearly distinguishable. 

In particular we throw no doubt what¬ 
ever on the propositions there laid 
down, that ordinarily the offerings to 
an idol are the property of the idol and 
not the property of the priest, in the 
absence of any special custom or any ex¬ 
press intention to the contrary by the 
donors. Similarly, we must, in no way, be 
taken in any way to dissent from the con¬ 
clusions in those cases that the priests’ 
rights of officiating and receiving offerings 
cannot in those cases be attached or sold. 
For instance, Ganesh Ramchandra Date v. 
Shankar Ramchandra (5) is a case of an 
ordinary outside creditor of a particular 
priest attempting to attach the latter’s 
right of worship and of a share in particular 
offerings. 

In our judgment, that is very far from 
the case we have to deal with. Conse¬ 
quently we do not agree with the argument 
presented to us that if execution were 
allowed in the present case there is no 
saying where it would stop and it would 
open a door which might lead to great in¬ 
jury being caused in the future. In the 
present case the only practical result will 
be this. The sale is to be confined to the 
Utpats themselves, and consequently the 
mortgigor may either buy in his share at 
the auction and pay off his mortgagee, in 
which case no harm is done. Or, alterna- 

(1) 23 H. 131; 12Ind. Dec. (n*. s.) 87. 

(2) 23 C. fi45; 12 Incl Dec. (x. s.) 429. 

(3) 29 C. 470; 6 G. W. N. 728. 

(4) 28 lad. Gas. 675; 43 G. 28; 19 C. W. N. 580. 

' (5; 10 B, 395; 5 Ind. Dec, (x. s.; 651. 
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tively, if he does not do so, ho loses hence¬ 
forth his ^liare in these parhcnlar net offer¬ 
ings, and all ttiat will haf)|)an will be 
that there will be one priest ie^s to share 
in this pari ieular fund. 

It was argued thU even if the 

saleable prop-rty fell witliin tlie meaning 
of 3. Gl), then, under the provision.s of the 
Code dealing with the execution of decrees, 
Court sales can only be b3’' public auction, 
and it is not within tlie power of the Court to 
limit the bidders to atiy particular class of 
persons. In pirticular (). XXI. rr. Go and 
7G, and form 29 in Appendix (K) were relied 
upon. In our opinion, that contention also 
is not well-founded. Speaking for myself, 
I see no objection to the bidders being 
restricted for good reasons to a particular 
class or classes. We know, for instance, 
that the Court has power to prevent the 
judgment-creditor or a mortgagee from 
bidding. So, too, supposing the attached 
property consisted of shares in a public 
Company to be sold by public auction and 
not through a broker under 0. XXI, r. 76, 
and supposing the Articles of Association 
of that Company provided that the trans¬ 
ferees should only be members of a par¬ 
ticular family, Iseeno reason why the Court 
should not validly limit the bidders to 
people, who could validly buy the shares. 
Otherwise, the result is that no sales can 
be held at all, and consequently although 
the main provisions, viz., s. GO, direct a sale, 
the machinery provided in the rest of the 
Code is insufficient to carry out the main 
direction. To my mind, that is giving a 
construction to the Code which is neither 
in accordance with common sense nor with 
common equity. 

Accordingly, we think that the lower 
Appellate Court was right in holding that 
sale could be held and that the bidders 
should be confined to those who were 
actually Utpats. No damage can then 
possibly be done to the worship, and there 
can be no question then of any outsider 
being invited to perform the worship of 
the idol, or even to take a share in the 
offerings. Nor will the past custom of this 
particular temple be infringed. On the 
contrary, it will only, in my opinion, be 
carrying out what this pariicular class of 
people have been doing for a long series 
of years. Whether these financial transac¬ 
tions are compatible with tie highest 
notions of divine worship is a matter, which 
we had to comment on in the Pandharpm' 
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case, and I do not wish to repeat some of 
the observations which were made by the 
Court in that case. We are only concern¬ 
ed here with the bare questions of law. 
Accordingly I would dismiss the appeal 
with costs. 

Patkar, J.—I agree. 

A. N. A. Appeal dismissed. 


LAHORE HIGH COURT, 

Second Civil Appeal No. 509 of 1926. 

December 19.6. 

Present: —Mr. Justice Jai Lai. 

The municipal COMMITTEE, 

LAHORE— Defendant—Appellant 

versus 

Musammat ALLAH RAKHI and another— 

Plaintiffs—Respondents. 

Punjab Municipal Act (111 of 1911), s. l')2 — Evi¬ 
dence. Act (/ of 1S72), s. WO—Suit for injunctionby 
alleged public prostitute against Municipality for re¬ 
straining it from taking action agaiiutt plainti ^— 
Burden of proof—Jurisdiction of Civil Courts to res¬ 
train action of Municipal bodies. 

In a suit by alleged public prostitutes for a per¬ 
petual injunction restraining a Municipal Committee 
from taking any action against the plaintiffs under 
s. 152, .Municipal Act, on the ground that they are 
not public prostitutes, the burden of proving that the 
plaintiffs are not public prostitutes lies on them. [p. 
1011 , col. 1.] 

MotiJan v. Municipal Committee, Delhi (1), follow¬ 
ed. 

In such a suit a Civil Court has jurisdiction to 
decide the question whether or not the plaintiffs are 
public prostitutes and, if this issue is found in their 
favour, to issue the injunction prayed for. [p. 1011, 
col. 2.J 

In re Tarabai (2), Kerr v. Preston Corporation (3) 
and CorporatiOTi of Calcutta v. Bijoy Kumar Addy (4), 
distinguished. 

When a Municipal Committee acts bona fide, rea¬ 
sonably and in conformity with and strictly within 
the powers conferred by the law then it can escape 
the exercise of the restraining powers of the Civil 
Courts. But if its requisitions go beyond the powers 
conferred upon it, the Civil Courts have jurisdic¬ 
tion to restrain it from enforcing them. Courts 
have no jurisdiction to interfere with the mode in 
which the powers of Municipal bodies are exercised 
but they are competent to restrain such bodies if they 
act ultra vires, [p. 1013, col. 2.] 

Where a Municipal Committee takes action against 
certain persons under s. 152, Municipal Act on the 
ground that they are public prostitutes while in fact 
they are not, the action of the Committee is ultra 
vires, [ibid.] 

Second appeal fiom the decree of the 
District Judge, Lahore, dated the 30th 
October, 1925, varying that of the Subordi¬ 
nate Judge, Fourth Class, Lahore, dated the 
3rd December, 1924. 

Mr. Hari Chanda for the Appellant. 

Mr* C, Hi Oertal, for the Respondents. 


JUDGMENT.—The Municipal Com¬ 
mittee, Laboie, purporting to act under t.he 
provisions of s. 152 of the Punjab Muni¬ 
cipal Act, which authorises a Committee 
to prohibit the residence of a public pro¬ 
stitute in a specified area, served a notice 
on the respondents Musammat Allah Rakhi 
and Musammat Khurshaid prohibiting 
their residence as public prostitutes in a 
specified area within the Municipality of 
Lahore. In the notice the respondents 
were described as public prestitutes, and on 
non-compliance with it they wereprcseculed 
and convicted. Thtirdehnce that they were 
not public prostitutes was not accepted by 
the Magistrate. 

A suit was consequently instituted by 
the alleged public prostitutes for grant of 
a perpetual injunction against the Muni¬ 
cipal Committee to the effect that the 
Committee be restrained from taking any 
action against the plaintiffs under the notice 
aforesaid on the ground that they were 
not public prostitutes. On behalf of the 
Municipal Committee several pleas were 
taken including a denial that the plaintiffs 
were not public prostitutes and an asser¬ 
tion that the Civil Courts had no juris¬ 
diction to interfere with the exercise of 
the Municipal Committee’s powers under 
e. 152 of the Municipal Act. The learned 
Subordinate Judge who heard the case 
placed the burden of proving that they 
were not public prostitutes on the plaintiffs 
and came to the conclusion that it had 
been discharged. On the question of juris¬ 
diction also he held against the Muni¬ 
cipal Committee and consequently decreed 
the suit. 

On appeal by the Municipal Com¬ 
mittee the District Judge of Lahore con¬ 
curred with the views of the trial Court 
and maintained the decree with a slight 
modification as to the terms of the injunc¬ 
tion granted by the Subordinate Judge, 
The learned Judge, however, was of opin¬ 
ion that the burden of proving that the 
plaintiffs were public prostitutes lay on 
the Municipal Committee and that the same 
had not been discharged. On the other 
point involved he came to rather con¬ 
tradictory findings, as in one place he 
held that “After careful consideration I 
have come to the conclusion that the 
Municipal Committee has acted within its 
powers reasonably and without oppres¬ 
sion/' Still after finding that the plaint^ 
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iffs were not public prostitutes he decided 
the appeal against the Municipal Com¬ 
mittee on the ground that he was entitled 
to interfere wi'h its action if he was satis¬ 
fied that the “Committee was acting oppres¬ 
sively to any individual such as the one of 
these alleged public prostitutes.” 

The Municipal Committee has presented 
a second appeal to this Court and the judg¬ 
ment of the District Judge is attacked on 
two grounds: 

{d) that the burden of proving that they 
were not public prostitutes lay on the 
plaintiffs; and 

^ (6) that the Civil Courts had no jurisdic¬ 
tion to entertain the suit. 

Cross objections were also filed on behalf 
of the respondent that the appeal by the 
Municipal Committee to the District Judge 
was barred by time. The learned Judge 
has discussed this matter in his judgment 
and has found that the appeal would be 
within limitation if three days are allowed 
to the Committee as the time requisite for 
obtaining copies of the judgment and the 
decree of the trial Court: Owing to the 
date of the preparation of the copy of the 
judgment as entered thereon being blurred 
h .0 came to the conclusion by a reference 
to the endorsement on the copy of the 
decree sheet that'both the copies were ready 
on the 8th of January and, therefore, that 
the appellant was entitled to an allowance 
of three days. As this finding was attacked 
in the cross-objections I inspected the origin¬ 
al registers kept by the Copying Depart¬ 
ment of the trial Court and found that the 
copies were, as a matter o£ fact, prepar¬ 
ed even later than the 9th. There is conse¬ 
quently no force in the cross-objections 
which are dismissed. 

Now, as regards the first ground of the 
appeal by the Municipal Committee I held 
inMoti Jan v. Municipal Committee, Delhi 
(1) that the initial burden in such cases 
lies on the plaintiffs and I am still of the 
same opinion. One of the tests in the 
matter of burden of proof is who would 
fail if no evidence is given by either 
aide; and applying this test it is obvious 
that if no evidence is given on either side 
the plaintiffs’ suit would have to be dis¬ 
missed. Id my opinion, it is the duty of 
the plaintiffs who attack the finding of a 
public body and seek relief from the 
Civil Courts to establish the ground on 

(1) 83 lad, Oas. 827; 4. 1. B. 1926 Uh. 161. 
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which tlie relief is claimed. I hold that 
the burden of proof lay on the plaiiitills. 
The learned Counsel for the appellant e.\- 
pressly stated before me that he merely 
wanted a decision on the question of 
burden of proof and that he did not 
desire a remand to the District Judge for 
a fresh finding if I held that it lay on the 
plaintiffs. I, therefore, refrain from remand¬ 
ing the case and proceed to discuss the 
second ground of appeal on the assump¬ 
tion that the plaintiffs are not public pro¬ 
stitutes. 

I am of opinion that the Civil Courts 
had jurisdiction to decide the question 
whether or not the plaintiffs were public 
prostitutes and on a finding of this issue 
in their favour to issue an injunction 
restraining the Municipal Committee from 
enforcing their notice prohibiting them 
from re.siding within the specified limits 
of the Municipality. In the case already 
referred to by me I arrived at the same 
conclusion and nothing that has now been 
urged before me has induced me to change 
that view. Counsel for the appellant relied 
upon In re Tarabai (2), Kerry. Preston Cor- 
poration (3) and Corporation of Calcutta v. 
Bijoy Kumar Addy (4). 

The first of these cases related to a 
prayer for an order under s. 43 of the 
Specific Relief Act, under circumstances 
similar to those of the present case. Now 
8. 45 expressly provides that no relief under 
it is to be granted unless, i7iter alia, the 
applicant has no other specific and adequate 
legal remedy and, therefore, the learned 
Judge who decided that case held that as 
it was open to the applicant to raise the 
question of her status as a public pro¬ 
stitute in her defence before the Magis¬ 
trate on her prosecution for disjbedience 

of the order of the Municipal Corporation, 

no relief under s. 45 of the Specific Relief 
Act could be granted to her. It is thus 
to be observed that the reported case was 

under a special provision of the law which 

precluded the Court from granting the 
relief prayed for under specified circum¬ 
stances and has, therefore, no bearing 
on facts of the case before me which 
has been instituted under the provi¬ 
sions of 8. 9 of the Civil Procedure Code. 

(2) 7 Bom. L. R. 161. 

^^(3) (1876) 6 Oh. D. 463; 46 L. J, Oh. 409; 25 W.R, 

(4) 77 Ind, Oae. S29; 50 0. 813; 27 0 AV N 787 - 
0, L,. J. 360; A, I. B. 1921 0»1. 3347 ’ ' ^ 
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That section provides that “the Court 
shall have jurisdiction to try all suits of 
civil nature excepting suits of which their 
cogniziuce is eitlier expressly or impliedly 
barred." Admittedly tljere is no express 
provision of the law which bars the juris¬ 
diction of the Civil Courts in the present 
case and it is for the appellant to show that 
such jurisdiction is barred by implica¬ 
tion. 

In Kerr v. Preston Corporation (3) the 
plaintitT had built on his own area some 
bay-windows which projected on a street. 
This was done after notice to the Muni¬ 
cipal body but without its sanction. A 
notice to demolish the building having 
been issued by the local body the plaintiff 
instituted a suit praying for an injunction 
to restrain the former from enforcing the 
notice on the grounds iyiter alia that he 
built on his own land and that the defend¬ 
ant had by not replying to this notice 
acquiesced in the building of the windows. 
It was held that under the circumstances 
the Civil Courts had no jurisdiction to 
entertain the suit because the Municipal 
body in issuing the notice did not act 
beyond the powers conferred on it by the 
statutes. That case was, therefore, decid¬ 
ed on its peculiar facts and though the 
judgment contains certain remarks which 
might be held to support the contention of 
the appellant, still it has no application to 
the present case, as here it is contended that 
the Municipal Committee was not legally 
empowered by law to issue the notice to the 
plaintiffs, in other words, that the plaintiffs 
were not amenable to the law which lias 
been applied to them and, therefore, that 
the requisition of the Committee was ultiu 
Tires. 

In Corporation, of Calcutta v. Bijoy 
Kumar Addy (4) it was held that “though 
the extreme position cannot be maintained 
that there is absolutely no jurisdiction in a 
Court of Equity to restrain proceedings 
before a Magistrate, the Court will not inter¬ 
fere, unles.s in very special circumstances, 
by way of injunction or declaration of right 
where the Legislature has pointed out a 
mods of procedure before a Magistrate,” and 
that it is not the practice to interfere with 
corporate bodies unless they are manirestly 
abusing their powers. In that case the 
Municipal Corporation of Calcutta called 
upon the owners of tome basti land occupi¬ 
ed by tenants to carry oat certain improve- 
in the basti and on their failure to 
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comply with the requisition prosecuted them 
and had them convicted several times under 
the Calcutta Municipal Act. A suit by the 
owners for a decree to restrain the Corpora¬ 
tion from taking any action or proceedings 
for non-compliance with the requisition 
was finally dismissed by the High Court as, 
in the opinion of the learned Judges, the 
alleged ground for non-compliance that the 
tenantsprevented them fromcarryingoutthe 
improvements, w’as not a sufficient ground 
for the exercise of the discretionary powers 
of the Court to interfere with the actions 
of the corporate bodies. After reviewing 
the previous authorities both English, in¬ 
cluding Kerr v. Preston Corporation (3), and 
Indian the learned Judges remarked a» 
follows: — 

“There has been much discussion at the 
Bar as to whether a Court of Equity 
has jurisdiction to restrain criminal pro¬ 
ceedings for the recovery of a penalty im¬ 
posed by a Statute for breach of its enact¬ 
ments. An authority for an affirmative 
answer has been traced to the decision of 
Mayor and Corporation ofYorkv. Pilkington 
(5), though a contrary view had been indi¬ 
cated by Holt, C. J., in Holderstaff v. 
Saunders (G), see also the decision of Lord 
Hardwick in Montague v. Dudman (7). But 
the tendency of modern decisions is that 
even if the Court has such jurisdiction, it 
will not interfere as a general rule: Saull 

V. Browne (6), Kerr V. Preston Corporation 
(3), Hedley v. Bates (9), Stannard v. Vestry 
of Saint Giles (lOj. In re Briton Medical 
and General Life Assurance Association (11), 
Grand Junction Waterworks v. Hampton 
Urbaii District Council (12), Devonport Cor¬ 
poration v. Tozer (13) and MerrickY.Liverpool 
Corporation (14). The principle deducible 
from these decisions is that though the ex- 

(5) (1742) 2 Atk. m: 9 Mod. 273; 26 E. R. 584. 

(6) (16W‘ 6 Mod. 16; 87 E. R. 7^U 

(7) fl75l) 2 Ves. 396; 28 E. R.253. 

(8) (1^75; 10 Ch. 64; 44 L. J. Ch. 1; 31 L. T. 493; 23 

W. R. 50; 13 CoK C. C. 30. 

(9) 13 Oh. D. 498; 49 L. J. Ch. 170; 42 L. T. 
41; 26 W. R. 365. 

(10) (m2) 20 Ch. E. 190; 51 L. J. Ch. 629; 46 L. T. 
243; 30 W. R. 695. 

(11) (1S86) 32 Ch. D. 503; 55 L. J. Ch 416; 54 L. T. 
152; 34 W. R. 390. 

(12) (1598) 2 Ch. 331; 67 L. J. Ch. 603; 62 J. P. 566; 

78 L. T. 673; 14 T. L. R. 467; 46 \V. R. 644. ' 

(13) (1902) 2 Ch. 182 at p. 195; 71 L. J. Ch. 754; 86 
L. T; 612; 18 T. L. R. 489. 

(14) (1910) 2 Ch. 449; 79 L J. Ch. 751; 104 L. T, 
399; 74 J. P. 445; 8 L. G. R. 966. 



rioo 1. 0. 1927] 


municipal CnUMlTTEE, LAHORE V. ALLUI P.AKHT. 


1013 


treme position cannot be maintained that 
^ere is absolutely no jurisdiction in the 
Court to restrain proceedincfs before a 
Magistrate, the Court will not interfere, 
unless in^ very special cironmstances. by 
way of injunction or declaration of right, 
where the Legislature has pointed out a 
niode of procedure before a I\Iagisti'atp; see 
also Emperor of Austria v. Day (15). A 
similar view has been adopted in the (^ourts 
of the United States, and relief has been fre¬ 
quently denied on the ground that the pro¬ 
ceedings for enforcement were of a criminal 
or quasi criminal nature and that equity 
declines to interfere with the administra¬ 
tion of^ the criminal laws. It has been 
maintained, however, that a Court of Equity 
may in a proper case interfere by injunc¬ 
tion to restrain an act or proceeding, cri¬ 
minal, or ^i/a/Ji-criminal in form, which 
tends to the impairment of property rights 
and proceedings for the enforcement of 
Municipal ordinances, such as the one 
before us. have been treated as quasi- 
criminal (Pomerov on Equity Jurispru¬ 
dence, 8. 1777). We need not pursue this 
point further, but it should not be over¬ 
looked that the judicial decisions on the 
subject in other jurisdictions were largely 
rendered necessary by the system of classifi¬ 
cation of Courts prevalent there. Apart 
from this, we have the well settled rule that 
it is not the practice of the Court to inter¬ 
fere with corporate bodies unless they are 
manifestly abusing their powers.” 

This case, in my opinion, instead of being 
an authority in favour of the appellants 
rather goes against them and is distingu- 
isliahle by the fact that there was no 
question as to the power of the Corporation 
to require the plaintiffs to carry out the 
improvements, the main ground of the suit 
being that the plaintiffs had a good excuse 
for not complying with the requisition. 

It was held in Brindahun Chint^er Roy 
V. ChairTnan avd VicC’Chairwan of the 
Municipal Commissioners of the Tovn of 
Serampore (10} that Municipal as well as 
other Public Boards are within the re¬ 
straining jurisdiction of the ('^ivil Courts 
which are competent to enquire into and 
control the action of the public bodies 
where they have acted in excess or con- 

05) (lent) 3Dc O. F. & J. 217 at p. 25.3; 130 R. R. 
101 nt p. 121: 30 L. ,1. Ch OrO; 4 T>. T. 404; 7 Jur. 

(N. a.)C39; 9 \V. R. 712; 45 E. R. 801; 2 GiiT. 028. 

(16) 19 W. R. 309. 


tradiction cf tbe powers confeiti d upon 
them. 

Chairman ofG'indhi M uni'• 1(111! q v. 
Sure.sh Cttandra Mcuu/mdnr [\1 \ it w;:s i:el(l 
that it is only when tlie acliou of the 

Municipal Ciinmiltee has becii exoiciFcd 
in conformity wii!i ilie powers coufened 
upon it by the Act t!iat the Civil Court 
has no authority to interfere. It would 
appear that it is only when the Municipal 
Coniniittee acts ocna jidc, rensenahty. and 
in ct nformity \Aitli and strictly uithinthe 
poweis conferred by liie law'that it can 


escape the exerrise of therestrainingpov.ers 
of the Civil Courts; and that if its requisi¬ 
tions go beyond the poweis conferred upon 
it then the Civil Couits have jurisdiction 
to restrain it from enforcing tliein. I'he 
Courts have no jurisdiction to inferfere 
with the mode in which the powers of 
Municipal bodies are exercised but they are 
competent to restrain such bodies if they 
act ultra vires. 

In the case before me it has been found 
both by the Subordinate Judge and the 
District Judge that the plaintiffs are not 
public prostitutes, and this finding must 

be held to be conclusive for the pui poses 

of this appeal in view of the express re¬ 
quest made before me by the Counsel for 
the appellant that the case be not remand¬ 
ed for a fresh finding owing to the wrong 
allocation of the burden of proof by the 
District Judge. That being so, they were 
not amenable to the law which has been 
applied tothemby the Municipal Committee 
of Lahore and, theiefore, in issuing a 
notice under s. 152 of the Municipal Act to 
them the Committee has acted beyond 
the powers conferred upon it by the Legis¬ 
lature and its action in issuing tlie 
notice was ultra vires. The Civil Courts 
were, therefore, competent to grant a relief 
to the plaintiffs by Avay of injunction. No 
cause has been shown, in fact no attempt 
was made to show one, why if the Civil 
Courts had jurisdiction, an injunction 
should not be granted in this case. 

J, therefore, diMniFs thisappeal with costs. 
This judgiiieiit will also (iispese td ('ivil 
Appeals Nos. olO.Ml and 512 of J92fi in 
which the same legal poinlH are involved 
and though the facts are slightly diileient. 
the decision on tl.e legal points cdicludes 
tliem. These appeals are also dismissed 
with costs. 

u. u. Appeals dismissed. 

(17) 12 C. W. 709; 7 0. h. J. 631; 35 C. 859. 
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RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 127 

OF 1926. 

December. 1,1926. 

Present:—},I t. Justice Henry Sheldon 
Pratt, Acting Chief Justice, 
and Mr. Justice Cunliffe. 

8. R. M M. R. M. CHETTYAR Fiem 

—Appellant 
versus 

aU BA LON— Respondent. 

Civil Procedure Code (i4c( V of 1008), 0. XXI, r. 96 
—Purchaser of property subject to lease—No right to 
he put in actual possession. 

A purchaser in execution sale of property subject 
to a lease is entitled only to be p\it in constructive 
or symbolical possession of the property. 

Civil miscellaneous appeal from the 
Original Side, High Court, Rangoon, in 
Insolvency Case No. 146 of 1924. 

Mr. B. B. Sen, for the Appellant. 

Mr. HaZA:er, for the Respondent. 

JUDGMENT. —Appellant purchased a 
mill at a Court-auction. 

In the proclamation of sale it was distinct¬ 
ly set forth that the sale was subject to 
tenancy of Mg. Ba Lon. The appellant, 
therefore, purchased subject to the tenancy 
with full knowledge. No doubt, he made 
inquiries as tothe term of the lease, since 
it was not stated in the proclamation of 
sale. 

After the purchase appellant applied to 
be put in possession. In his application 
he denied the bona yides of Ba Lon's tenancy 
and filed an affidavit, 

Ba Lon filed an affidavit that he was 
entitled to remain in possession under the 
terms of his lease for four years. The Court 
found that Ba Lon’s objection of tenancy 
was not shown to be untrue and that the 
purchaser must wait till the expiry of the 
lease before he could be put in possession. 

It is perfectly clear that the purchaser’s 
object was to eject the respondent and 
not merely to obtain constructive posses- 
•ion He was not entitled to eject him 
on the pleadings and affidavits. 

He was entitled as purchaser to construc¬ 
tive or symbolical possession as landlord, 
but not more and the application was 
rightly dismissed. 

If the respondent has forfeited his lease 
by failure to pay rent or othercontraven- 
tion of its terms that is a matter, which dees 
not arise at this stage of the proceedings. 

The appeal will be dismissed with costs. 

A* Appeal diemisud. 
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LAHORE HIGH COURT. 


Second Civil Appeal No. 2658 of 1925. 

February 1, 1927. 

Present: —Mr. Justice Addison. 
IMAM DIN— Defendant—Appelaant 

versus 

KHAMANDIand others—Plaintiffs 
AND Musammat GOHRI and others 
—Defendants—Respondents . 

Custom (Punjab) — Succession—Muhammadan Gujars 
of Kangra Tahsil—Daughter s right of succession — Fe¬ 
male heir's idght to contest alienation by another 
female —TUirfouj’s estate, nature of. 

Under the Customary Law of the Punjab a female 
heir is entitled to contest an alienation made by 
another female heir with a limited estate, [p. 1017, 
col. 2.] 

(Case-law discussed.) 

Amongst Muhammadan Gujars of Kangra Tahsil, a 
daughter succeeds to the ancestral property of her 
father after his son and widow in the absence of any 
male collateral up to the seventh generation and a 
widow succeeds only to a life-estate even in cases of 
collateral succession, [p. 10J5, col. 2.] 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 13th 
June, 1 25, reversing that of the Sub-Judge, 
Fourth Class, Kangra, dated the 21st July, 
1924. 

Mr. Mehr Cliand Mahajan, for the Appel¬ 
lant. 

Messrs. Jagan Nath and Fakir Chand, 
for the Respondents. 

JUDGMENT. —For the proper under¬ 
standing of this appeal the following 
pedigree-table in necessary: 


( 


NATHU 


I 


Chhan ga =M usammat 

Gohri 
Widow 


Musammat 
Gaddo, daughter 
plaintiff. 


Budhu 

I 

Musammat 

Koklu 

daughter. 


'I 

Baju 


r~ 

Musammat 

Kundu 


r 


Musammat 
Nabbian plaintiff 




Daughters. 

The question is one of custom amongst 
Muhammadan Gujars of the Kangra Dis¬ 
trict. Chhangadied before INPOand was suc¬ 
ceeded by hi.s widow Musammat Gohri. Budhu 
died in iPOt and was succeeded by bis 
brother Baju and by Musammat Gohri, 
widow of Chhftnga. Ba^*u died in lylO and 
was succeeded by hia widow Mxisammat Par- 
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dhani. The last named died in 1911 and 
her estate went to Musammat Gobri. In 
this way Musammat Gohri the widow of 
Ohhanga became the life-owner of all the 
land held by the three brothers. They had 
all daughters who did not succeed upon the 
deathsof their respective fathers as widows 
were in existence. 

On the 16th November, 1922, Musammat 
Gohri gifted the whole land, which came 
to her from the three brothers, namely, 93 
kanals 9 marlas to one Imam Din, her own 
distant relative. She alleged that she was 
the absolute owner and that he had been 
serving her and thus she had the right to 
gift the land to him, there being no 
reversioners. The present suit was in¬ 
stituted by Musammat Gohri’s daughter, 
Musammat Gaddo and by ilfusa7/imat Nabian, 
a daughter of Baju, for a declaration 
that the gift in suit should not affect their 
rights of inheritance after the death of 
Musammat Gohri. Musammat Kundu an¬ 
other daughter of Bajuand lUusammatKoklu 
daughter of Budhu have not sued. The 
donee pleaded that the plaintiffs had no 
right to challenge the gift either under 
custom or Muhammadan Lawas the daughters 
were not heirs and that if custom was the 
rule the plaintiffs should prove that they 
as heirs had the right to contest the gift 
under custom. 

The trial Judge held that the gift in 
favour of stranger was invalid, that it had 
not been proved that the donee had served 
the donor and that custom was against 
gifts in favour of strangers by a widow, 
that the widow was not a full owner and 
that she held the usual limited estate under 
Customary Law, but he dismissed the suit 
on the ground that the plaintiffs had no 
locus standi to sue. Against this decision 
the plaintiffs appealed to the District Judge, 
The donee’s Counsel there admitted the 

correctness of all the findings by the trial 

Judge against him and the only question 
before the District Judge was whether the 
plaintiffs had a locus standi to sue He 
held that the daughter of Musammat Gohri 
in any case was an heir and as such had 
the right to contest the gift by her mother, 
who only held the usual life-estate He, 
therefore, decreed the suit but granted a 
certificate under s. 41 of the Punjab Courts 
Act, as to whether among Muhammadan 
Gujars of Kangra Tahsil daughters had a 
right under custom to contest alienations 

by their widowed mothers. On this cer- 
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tificate this second appeal has been ad¬ 
mitted, 

Under the general Customary Law of the 
Province daughters succeed even to the 
ancestral lauded property of their father 
in the absence of near male collaterals. 
This is the rule given in para. 23 of 
Rattigan’s Customary Law, and the answer 
to question No. 49 of the Customary Law of 
the Kangra District is also to the effect that 
after sons and widows daughters are entitled 
even when married to succeed when, as 
in the present case, there is no collateral 
of the deceased up to seven generations. 
Further, it is commonly the case under 
custom that widows succeed collaterally: see 
remark 2 of para. 11 of Rattigan’s 
Digest. Several instances of collateral 
succession of widows in the Kangra Dis¬ 
trict are given at pages 108 and 109 of the 
Customary Law of that District. Farther the 
answer to question No. 45 of the Customary 
Law of the Kangra District shows that 
widows succeed to the usual limited life- 
interest in the estate only. Under custom, 
therefore, the daughter in the present case 
is certainly an heir and the fact that the 
mother succeeded collaterally does not 
show that daughters are not heirs. It isalso 
clear that Musammat Gohri had only a 
limited life-interest in the estate. 

The only question remaining is whether 
the daughter of Musammat Gohri can con¬ 
test the gift by her mother. Some attempt 
was made to argue on the authority of a 
dictum in Allah Ditta v. Gaukra (1) that a 
widow’s estate is only limited for the 
benefit of reversioners and where there are 
none, she is to all intents and purposes an 
absolute owner. This dictum, however, was 
not followed in Kundanv. Sec?’etary of 
State for India (2) and it is obvious that 
it was stated in too wide terms. 

There is no evidence as to the custom 
either way and this was to be expected 
seeing that instances like the present must 
be very few in number. It was argued, 
however, that the right to inherit does not 
necessarily give the right to contest an 
alienation, such right of contest being 
usually vested in the agnatic body. It was 
further argued that the power to contest 
under custom must be proved in each case 
and that as there was no evidence the 

(1) 23 Ind.Caa. 127; 3 P. R. 1914; 129 P. h. R. 1914. 

(2) 96 Ind Cas. 895; 7 Lah. 543 at p. 549; A. I. R, 
1926 Lah. 673; 27 P. L. R. 659. 
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appeal should be acceptedand the plaintiffs’ 
suit dismissed. 

The authorities relied upon on behalf 
of the appellants were the following:— 

_ Ta Nur-ul-nissa v. Gauhar-nl-nissa (3) 
It was held that the plaintiffs, who were 
nieces of the last male owner had no locus 
sta7idi to sue for a declaration that a gift 
by the last male owner’s childless daughters 
should not affect their reversionary rights. 
It was further said that there being no 
presumption in favour of control by a 
female over such an owner, it was not 
open to the plaintiffs to contest the aliena¬ 
tion unless they were in a position to 
establish a custom ad hoc. This view 
seems to have been approved in Ali 
Muhammad y. Siraj-ud-din (4). In Partapi 
V. Hazara Singh (5) it was held that among 
Jat Sikhs of the Jullundur District the 
onus of proving that a daughter had the 
right to contest an alienation by her mother 
of land, whereof the last male holder w^as 
her father, lay on the daughter and that on 
the record she failed to discharge it. A 
similar view was taken in Dalipa v. Suraj 
Kaur (6j where it was held that the rights 
and privileges of a female heir have to be 
decided on the evidence of each particular 
case and that plaintiff a married daughter 
who had succeeded to her father’s estate 
had failed to prove that by custom among 
Dhillon Jats of the Ambala District she 
had a right to contest alienations effected 
by her mother or step-mother. Ram Devi 
y. Hazara Singh {7) v7Si^ decided by a Full 
Bench which held that it was not the 
function of a Judge to enunciate general 
principles of law and custom irrespective 
of the facts of a case and tliat cases nndfr 
Customary Law should be decided accoiding 
to the facts established by the evidence pro^ 
duced in those cases and that the opinion of 
Judges in other cases, however, valuable by 
way of illustration, cannot eafely be applied 
to parlies in a different case. After the Full 
Bench gave that decision the Division 
Bench to whom the appeal went back, held 
that the power to control an alienation by 
a female w^hether a widow or not, was 
usually vested in the agnates, which the 


(3) 61 P. R. 1906. 

(4) 10 Ind. Cas. 236; 13 P. R.1912; 162 P. L. R 1911 . 
iqq p w P lull 

(5) *31 ind. Cas.‘ 794; 33 P. R. igifi. 

^^(6J 34 Ind. Cas. 581; 48 P, R. 1916; 142 P.'W. R. 

(7) 17 P. W. R. 1916. 
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daughters were not and that the burden 
of proving the power to contest an aliena¬ 
tion by the widow lay on the daughter. 

These ;exhaust the authorities in favour of 
the appellants. 

On the other hand, there are numer¬ 
ous rulings of this Court which have 
taken the opposite view. It was held in 
Chiragh Bihi v. Hassan (8) that amorg 
Gehlna Arains of the Lahore District a 
daughter (assuming her to be the heir 
of her father) was by custom entitled 
to contest an alienation made by her 
step mother. This means that the daughter 
if she is heir is entitled by custom general¬ 
ly to contest an alienation by her mother, 
the daughter succeeding as full owner 
vyhile her mother, as widow, has only a 
limited life-interest in the estate. It was 
held in Lahori y. Radho (9) that a widow 
who was entitled to succeed collaterally was 
as such competent to contest the validity 
of an alienation made by the widow of 
a collateral of her husband whom she was 
entitled to succeed. There are thus two 
other cases of the year 1906 at variance 
with Ntir-ul-nissa v. Gauhar-ul-nissa (3). 

Another authority which has often been 
discussed and followed is Magsud ul nisa v. 
Kaniz Zohra (10) where it was held that 
a female with a right to succeed to an 
estate held by another female is competent 
to control the acts of the latter, provided 
she establishes that she is entitled to suc¬ 
ceed and that the alienor is holding only 
a limited estate resembling that of a widow 
but she can in no case challenge an aliera- 
tion by a male proprietor or by a female 
holding as full owner. In the case before 
me the alienor held only the limited estate 
of a widow and the daughter has estab¬ 
lished that she is, in fact, entitled to succeed 
on her death. Again, it was held in Diyal 
Kaur y. Mehtah Kaur (11) that where the 
owner for the time being haaonl 3 " a limited 
interest in the estate a prospective heir 
entitled to succeed to an absolute estate, 
can restrict the enjoyment of the limited 
interest within proper liroi's. This was 
a case similar to the present. In Dalipa 
V. Dallu (12) it was held that amongst 
Rajputs of Tahsil Nurpur of Kangra Dis- 

(8) 19 P. R. 1903; 70 P. L. R 1906; 51 P. W. R. 1S06. 

(9) 72P. R. 1906; lOS P. L. R. 1907; 125 P. W.R. 
1906. 

(10) 135 P. R. 1908: 194 P. W. R. 1908. 

(11) 74 Ind. Cas. 639; 3 Lah. L. J. 458. 

(12) 95 Ind. Cas. 413; 4 Lah. L. J. 336, 
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trict a widow who holds a life-interest 
under custom has the same restrictions on 
her pjwer of alienation as a widow who 
holds a similar estate under Hindu Law 
and that the next heir has a right to pro¬ 
tect his inheritance by challenging any 
unauthorised alienation. The authority 
followed in this case was Maqsiul ul nisa v. 
Kaniz Zohrci (lO) it was held in Nasib ul- 
nisa V. Ahmdi un nisa (13) which was a 
case amongst Sayads of Kharkanda in the 
Rohtak District that as a daughter who 
succeeds by the right of representation had 
in every way the rights of a male, she 
ha 1 tin-right to contest alienations made 
by a wid:)\v. In this case again Maqsud- 
ulnis-i V. Kaniz Zohra (10) was approved 
generally (see pages 392* and 393* of the 
report). In Mau\iz Khan v. Zohra Jan 
(14) the proposition is laid down in the 
broadest terms to the effect that when a 
female is entitled to succeed on the death 
of the alienor and when the alienor holds 
only a limited estate such female is com¬ 
petent to control the alienation of the 
alienor. That was a case amongst Khattar 
Muhammadans of the Atlock District. In 
Surjo V. Dalelo (15) a case of Brahmans of 
Tahsil Dehra Gopipur in the Kangra Dis¬ 
trict it was held that where under Custoin- 
ary Law a widow is entitled on the death of 
another widow to succeed to the estate held 
by the latter as a life-tenure, the former 
can restrain an alienation by the latter. 

The extent to which the right to contest 
an alienation by a female with a limited 
estate is now recognised is shown by the 
fact that in Ahmad v. Bano (16) it was 
admitted that if the sisters of the last male 
owner were heirs they could contest an 
alienation made by the widow of the hast 
male owner In Gohinda v. handu (17) a 
c\se between Hindu Ghirths of the Kangra 
District the same view was taken as re¬ 
gards the rights of one female to challenge 
an alienation by another with a limited 
estate. 

Listly, it will be sufficient to refer to 
Aisha V. Hasan Bano^ C. A. No. 475 of 


(13)66Tnd. Cas. 491; 2T.ah -W. 

(U) 73 IdcI. Cas. 583. A. 1. K. 1924 Lah. 18.; C Lali. 

L. J. 460, 

(15) 87 Ind. Cas. 937; A. I. R. 1925 Lah. 573; 2 Lah. 
Can 105; 7 Lah. L. J 474. 

(16) 07 Ind. Cas. 629; 3 Lah. 40; A. I. R. 1922 Lah. 
114 

(17) 74 Ind. Cas. 611; 5 Lah. 450; A. I. R. 1922 Lah. 

217. _ 


'•Pages of P. K. 1908—[JSd.] 


1919. This wjL^ a case of Mnssalmars of 
the Jullundui' Di-itrict and it was held 
that wliere it i-; ;i question of alienation 
by a widow holding a lii'e-rs’ate it was 
wholly immateriad whether the next heir 
be a male collateral or a female, the 
right to challenge arising out of the suc¬ 
cession and not l)eing derived from ary 
common ancestor or any piincipleof agnatic 
succession. 

The above, discussion will show that 
apart from the autijorities of the year 1916 
an 1 one authoritj’ of the year 1906, all 
ihe others are against the contention of 
the appellant and in favour of the view 
that a female heir is entitled to contest 
the alienation of another female wdth a 
limited estate. That being the case I 
dismiss the appeal with costs. 

R. L. Appeal dismissed. 


RANGOON HIGH COURT. 

Civil xMiscell^neous Appeal No. 100 

OF 1926. 

December 13, I92 h 

PresenL*—Sir John Guy Rutledge, Kt., 
Chief I ustice, and Mr. Justice Brown. 
The official ASSIGNLE-Appellant 

versus 

ZOLLTKOFFER and Co. —R-'ispondents. 

Presidency Towns Insolvency -let (III of WOO), s. 52 
(2)—Reputed ownership, doctrine of~(joods received 
as agent. 

Cfi tain goods in the posse.«sion of an insolvent were 
claimed by t!io Oihcial Assignee under the doctrine of 
reputed ownerdiip. Tlierc was evidence to show that 
the ins.)ivent liad rc-^^ived the goods as nn nsjent and 
not as au owaer. The insolvent had furih- r held 
hi’n'^'.df out, in his note-paprr, mernjy as a commis¬ 
sion agent’ 

Held, that the Official Assignee was not entitled to 
chaim the goods under s. 52 i2; of the Presidency 
Towns Insolvency Act. [p. 1018, col. 1.] 

Civil rmscellaueous appeal frotri the order 
of the Original tiide, in Insolvency Case 
No 25 of 1926 

Mr. Po Han, for the Appellant 

Mr. Clifton, for the Respondent. 

JUDGMENT.—This is an appeal from 
an o’^d^r of the learned Jtidge on the 
Original Side in bis Insolvency Jurisdic- 
f,ir>n iu which he allowed the respondents’ 
claim as owners of certain goods in the 
possession of the ineolvpnt firm A. K. 
Ahmed and Company. We are of opinion 
that the learned Judge, in a carefully 
drawn order, has accurately stated the 
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law oa the subject of reputed ownership, 
and, indeed, the Advocate for the appellant 
does not dispute the accuracy of the law 
as stated and applied in the order, but 
contends that, in fact, the learned Judge 
erred in holding that there was any evi¬ 
dence to show that the insolvent firm held 
themselves out to be commission agents. 
The evidence, undoubtedly, is meagre, and 
we agree with the learned Judge in saying 
that this case came very near the border 
line, but, in our opinion, he was right in hold¬ 
ing that meagre though the evidence was, 
it was sufficient. The record of the transac¬ 
tion appearing in the consignment slip 
makes it clear that, in fact, the insolvent 
firm received those goods not as purchasers 
but as agents for sale on a commission 
basis, and it also appears from Ex. A, a 
letter subsequent to the transaction, that 
the insolvent firm, on their printed note 
paper, represented themselves to the world 
or, at any rate, to their co-respondents, to 
be commission agents. It is unfortunate 
that the partner of the respondent firm 
who gave evidence did not state what 
must have been within his knowledge 
that nearly, all the mercantile firms in 
Rangoon, infer a/ia, dispose of goods on a 
commission basis. But he has not done 
so and, in spite of the remarks of the 
learned Judge iu Whitfield v. Brand (l)we 
do not consider that under the guise of 
judicial notice we can dispense with proof 
of this fact. 

There is on the record these facts:—(a) 
that the insolvent firm, in fact, had posses¬ 
sion of those goods as agents and not as 
owners; and (6) that, on their note-paper, 
they represented themselves as commis¬ 
sion agents; and we have also the fact that, 
if the Official Assignee disputed the 
accuracy of either of these statements, he 
could have called, as evidence, the insol¬ 
vents themselves and put in any book or 
document which would have helped him. 
But he has not done so. 

In these circumstances we agree with the 
finding of the learned Judge, and must 
dismiss this appeal with costs. 

A. Appeal dismissed, 

(i) (1847) 153 IS. R. 1195; 16 M, & W. 282; 16 L. J. 
Ex. 103; 73 R.R. 502. 


MADRAS HIGH COURT. 
FULL BENCH. 

Second Civil Appeal No. 1269 of 1923. 

November 12, 1926, 

Present :—Sir Victor Murray Coutts Trotter, 
Kt., Chief Justice, Mr. Justice, Krishnan. 

and Mr. Justice Curgenven. 
KODURU VENKUREDDI and another— 
Defendants Nos. 5 and 6—Appellants 

versus 

MAGUNTA VENKUREDDI AND others— 
Plaintiff and Defendants Nos. 1 to 3— 

Respondents 

Hindu Law—Suit for partition against father^ 
brother and alienees from brother—Debt incurred by 
father prior to suit—Decree against family property 
exonerating alienees, effect of—Liabdity of family 
property for decree debt—Institution of partition suit^ 
effect of, on antecedent debts of father. 

The purchaser of aa undivided share of a Hindu 
co-parcener gets only an equity to enforce partition 
and takes the share when partitioned subject to all 
the liabilities on it in the hands of his vendor, fp. 
1019. col. 2.] 

What is decided in a partition suit is the rights 
and liabilities of parties on the date of the plaint. 
The decree refers back to the date of suit, unless 
the partition suit is based on an antecedent sever¬ 
ance of status when the Court will have to decide 
the rights and liabilities as on that date and pass a 
decree accordingly. In either case the date to which 
the decree refers will be the date when the severance 
took place. |p. 1020, col. 1.] 

For purposes of partition in a joint Hindu family 
an account has to be taken of the debts and liabilities 
binding on the estate. In the case of a managing 
member of a joint family, all debts which he baa in¬ 
curred for proper legal necessity of the family he is 
entitled to have paid out of the joint property before 
the shares are allotted to the several co-parceners; 
and in the case of a father be can ask all his debts 
which are neither immoral nor illegal to be so paid 
out of the joint estate of himself and his sons before 
partition, whether such debts be shown to bo for 
legal necessity or not. [i6i(f.] 

During the pendency of a suit by a Hindu son for 
partition against his brother and father and alienees 
from the brother a creditor hied a suit against all of 
them on a promissory note executed by the father and 
obtained a decree against the father personally and 
against the family property, the alienees being, how¬ 
ever, exonerated: 

Held, (I) that in the partition suit, the alienees 
could get their alienor's share only subject to the 
liability of the debt, notwithstanding that they were 
exonerated in the creditor’s suit; [p. 1013, col. 2.] 

(2) that inasmuch as on the date of suit for 
partition the family was joint and the father’s power 
to sell the joint property for his just debts was 
subsisting, the Court was bound to recognise in the 
decree the existence of such debts as were payable 
out of the joint estate and make the necessary pro¬ 
vision for their liquidation before directing partition 
by metes and bounds, [p. 1020, col. 1.] 


Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Nellore, in A. S. No. 12 of 1922 (A. S. 
No, 257 of Distriot Oouiti NoUore) 
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preferred against that of the Court of the 
Principal District Munsif, Nellore, in O. S. 

No. 1431 of 1916. 

Messrs. A, Krisknaswavii Iyer and B. 
Somayya, for the Appellants. 

Mr. K, Krishnaswami Iyengar, for the 
Respondents. 

JUDGMENT. 

Coutts Tpotter, C. J.— I have had 

the advantage of perusing the judgments 
about to be delivered by my learned 
brothers. I agree with them and have 
nothing to add. 

, K^*ishnan« J. —The question referred 
in this case to the Full Bench is “Where a 
^ther or a managing member of a joint 
Hindu family contracts a simple debt and 
then there is a partition among the mem¬ 
bers of the family, can the cre Jitor proceed 
against the property allotted to the other 
members for such a debt?” When the ap¬ 
pellant opened his case in the Full Bench it 
was found that the question formulated did 
not properly arise and it was decided that 
it need not be considered but that the 
whole second appeal should be treated as 
before the Full Bench for disposal. We 

have thus heard arguments in the second 
appeal. 

The second appeal arises in a suit 
brought by a Hindu son against his father 
and his two younger brothers, defendants 
Nos. 1 to 3, for a partition of their joint 
family properly and the delivery over to 
him of his share. The 4th defendant was 
joined as an illatom son-in-law but his 
claim was disallowed by the trial Court and 
he is not before us. Fifth and sixth de¬ 
fendants are the purchasers of the 2nd de¬ 
fendant’s share in the family property when 
this suit was pending before the District 
Munsif and they were added as parties by 
an order of Court. They are the appellants 
before us. 

The only point argued in the second 
appeal relates to a debt incurred by the 
father, the Ist defendant, on a promissory 
note executed by him on a date prior to the 
suit to a third party. That creditor had 
brought a suit on his note while this suit 
was pending and had obtained a decree 
against the father personally and against 
the joint family property; the father and 
all the sons were parties to that suit as 
also defendants Nos. 5 and 6. The latter 
were exonerated as they could not be made 
liable on the promiesory note which they 
had nothing to do with. 
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■ In ascertaining the'^net assets available for 

partition, the lower Courts have held the 
debt above-mentioned to be a debt payable 

** laniily property and have made 

the 2nd defeudaut’s share liable for a pro¬ 
portionate share of the debt and declared 
the 5th and 6th defendants entitled as pur¬ 
chasers only to such a reduced share. They 
contend in second appeal that they should 
get the whole share without the liability 
for the debt. 

It is not denied that the debt was a pro¬ 
per debt of the fatlier, being neither 
immoral nor illegal. It is a debt which on 
account of the law of the pious obligation 
of the Hindu eon to pay his father’s just 
debts out of the joint family estate, was 
payable from the estate. The debt had 
become a decree-debt during the pendency 
of this suit, by which the joint family estate 
was expressly made liable. It is first argu¬ 
ed in second appeal that as in the suit on 
the promissory note in which defendants 
Nos. 5 and 6 were parties they were ex¬ 
onerated, the debt should be held to be not 
chargeable on the 2nd defendant’s share in 
their hands. As pointed out by the learned 
Subordinate Judge they were exonerated 
because they could not be made liable on 
the note as they had nothing to do with 
it. Nevertheless, a decree was passed 
against the joint family estate. These de¬ 
fendants are not, therefore, entitled to rely 
on the decree to say that that estate should 
not be charged in their hands with the 
liability for the debt. The purchaser of an 
undivided share of a Hindu co-parcener, it 
has been held, gets only an equity to enforce 
partition and takes the share when partition¬ 
ed subject to all the liabilities on it in the 
hands of his vendor Clearly, therefore, the 
5th and 6th defendants can get the 2nd de¬ 
fendant’s share only subject to the liability 
for the debt, if it is subject to that liability 
in 2ad defendant’s hands. Furthermore 
the parties here were co-defendants in the 
suit on the note and there was no contest 
and no decision between them on any point 
and consequently no question of res judicata 
arises and defendants Nos. 5 and fi cannot 
rely on the judgment against the plaintiff. 

The learned Vakil then raised a novel 
point and argued that in a partition suit 
between a Hindu father and sons the father 
must be left to pay all the debts incurred 
by him even if they are just debts, out of 
his own share and that the shares of the 

sons are not liable for them. He eoatenda 



1020 emakjan V. emaxjan. [100 1. 0 . 1927] 

that as soon as the partition suit is brought among the debts was this debt of the 
there is a severance of status between the father’s not contracted for any illegal or 
father and the sons and the shares of the immoral purpose. No authority has been 
sons are not liable for the father’s debts produced for the position that, upon a par- 
thereafter. This argument may be sound tition, the sons do not share liability‘with 
with reference to the debts incurred by the the father for such a debt. Such a doctrine 
father after the partition suit has been would be in conflict with the indisputable 
brought; but as regards debts previously principle that the familv property is liable 
incurred, it is clearly erroneous. The for a father’s untainted'debts. In the parti- 

fallacy is in failing to note that what is tion, therefore, the share of the ^'nd defend- 

deciried in a partition suit is the rights and ant would have to be ascertained with re¬ 
liabilities of parties on the date of the ference to this debt as well as to other debts 

plaint. The decree refers back to the date binding upon the family members; and it 
of suit; unless indeed the partition suit is follows that the share of the appellants, who 
based on an antecedent severance of status have succeeded by purchase to his rights 
when the Court will have to decide the and liabilities, must be ascertained in the 
rights and liabilities as on that date and same manner. 

pass a decree accordingly. In either case the v. n. v. Appeal dismissed. 

date to which the decree refers will be the 


date when the severance took place. As on 
that day the father’s power to sell the joint 
property for his just debts is subsisting the 
Courts have to recognise in their decree 
the existence of such debts as are payable 
out of the joint estate and make the 
necessary provision for their liquidation 
before directing partition by metes and 
bounds. For purposes of partition, an 
account has to be taken of the debts and 
liabilities binding on the estate. In the 
case of a managing member of a joint 
family, all debts which he has incurred for 
proper legal necessity of the family he is 
entitled to have paid out of the joint pro¬ 
perty before the shares are allotted to the 
several co-parceners; and in the case of a 
father he can ask all his debts which are 
neither immoral nor illegal to be so paid out 
of the joint estate of himself and his sons 
before partition whether such debts be 
shown to be for legal necessity or not 
That view has been long recognised and 
the practice of our Courts has been in con¬ 
formity with it. No authority has been 
cited to the contrary by the learned Vakil 
for the appellant and I see no reason to 
depart from it. 

The only two points urged in second 
appeal failing, it must be dismissed with 
costs of respondents Nos, i and 4. 

Cupgenven, J.—I agree that this 
second appeal must be dismissed with 
costs. It is immaterial that the appellants 
were exonerated in the suit upon the pro¬ 
missory note. We have to consider the 
family assets and liabilities as they stood 
on 21st November, 1926, when the plaintiff 
filed his suit for partition. At that date, 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 107 

OP iy 26 . 

November 29, 1926. 

Present: —Mr. Justice Henry Sheldon 
Pratt, Acting Chief Justice, 
and Mr. Justice Cunliffe. 

S. A. K. EMANJAN— Defendant— 

Appellant 

versus 

M. A. EMANJAN— Plaintiff- 

Respondent. 

Receiver—Appointment of Receiver—Discretion- 
Appellate Court, when interferes—Administration of 
estate of Muhammadan. 

The law allows the Court wide discretion in the 
appointment of Receivers and it is settled law that 
the Appellate Court wUl not interfere lightly with 
such appointment. 

There is not the same reason why the appointment by 
a Muhammadan testator of an executor should receive 
the same consideration as the appointment of an exe¬ 
cutor by an English testator in England. 

Civil miscellaneous appeal from the 
Original Side High Court, Rangoon, in 
Civil Regular No. 112 of 1926. 

Mr. Janah Alij for the Appellant. 

Mr Ankhsaria, for the Respondent. 

JUDGMENT. —This is an appeal 
against the order of a Judge of this Court 
in the Original Side appointing a Receiver 
in an administration suit between Muham¬ 
madans. 

The appellant defendant was the execu¬ 
tor under the AVill. 

The learned Judge held that on the 
affidavits there was no doubt that the de- 

♦ • T - 4 
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fendant had failed to administer the estate 
properly. He had failed to file the inven¬ 
tory of the property and the accounts within 
the time prescribed by law. He had also 
repudiated ati agreement with the other 
heirs under which he was to purchase the 
estate. 

The Judge was apparently of opinion 
that the estate was in danger, although he 
has not recorded a definite finding to this 
effect, but was content with recording his 
view that it was just and convenient that a 
Eeceiver should be appointed. The defend¬ 
ant has not accounted for four years’ income 
from the estate. 

The fact that defendant was executor 
under the Will was a good reason for not 
appointing a Receiver except it was neces¬ 
sary in the interests of the estate. 

It appears to be generally accepted that 
there is not the same reason why the ap¬ 
pointment by a Muhammadan testator of an 
executor should receive the same considera¬ 
tion as the appointment of an executor by 
an English testator does in England. 

The law allows the Court wide discretion 
in the appointment of Receivers and it is 
settled law that the Appellate Court will 
not interfere lightly with such appoint¬ 
ment. 

VVe are not prepared to say that the 
learned Judge was wrong in his view that 
it was just and convenient that a Receiver 
should be appointed or that his discretion 
has been exercised arbitrarily. 

The appeal is dismissed with costs. 

A. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second CivIl ArpPAL No. G18 of 1926. 

July 2:S, h'26. 

Present :—Sir AiubeiPoa Marten, 
Kt., Chief Justice, and 
Mr. Justice Palkar. 

USMANBHAI SAMADBHAI— Plaintiff 

Appellant 


versus 

BAI SAKINA AND OTHERS—Defendants 

Respondent. 

Muhammadan Laic — I) ivorce — I <1 cla L -liasidcnce of 
\oife during ptriod of idtlal in falhcr's hou6C, effect of. 

Muhammudan Law docs not re(|iiirR that a divorced 
woman shotdd observe her iddat entirely in the 
hou.se of her husband. She may observe the same 
in the place where she was residing at the time of 
divorce, 


Second ajipeal from th^ decision of 
the l)isi,rict fludge, Ahmedal)'id, in Ajijieal 
No. 2 CODlirnii!!jr the decree 

pasS'^d by tile Joint Subordmat'' Judge, 
at .Vhmadabad, iu Civil Suit No 'Md of 
1924. 

Ml. IL I . for the Appellant. 

I\Ir. R. J. rit'iL-ur, for Respondents Nos. 1 
to 3 and 5. 


JUDGMENT.—d'he only point raised 

in this appeal is that the wife did not 
obseive her perioii oi iddat as reejuired 
by Muliamuiadan Law, and that, therefore, 
there is no valid divorce. This is founded 
on the suggestion that .Muhammadan Law 
requires the wife to observe her iddat 
entirely in the house of her husband. 
For that proposition a passage was cited* 
from a work on .Mussalman Law by Abdur 
Rahman at page 18U. 

But, on looking at the authorities to 
which the author refers, and in particular to 
Hamilton 0 Hedaya at pages 133 and 134, 
it is perfectly clear that the proposition 
of law contended for by the appellant is 
entirely erroneous. On the contrary it is 
stated at page 133 : — 

“ It is incumbent upon a woman under 
iddat that she observe and accomplish tho 
same in the place wliere she was resident 

at the period of divorce taking place. 

whether that be her own accustomed dwell¬ 
ing,^ or a house where she ma}' be upon 
a visit (that of her parents, for instance), 
because this is so ordered iu the Koran- 
and it also appears in the tradiiionary 
precepts of the Prophet that he said to a 
woman whose husband was slain, ‘stay in 

your own house until your iddat be accom¬ 
plished’. " 

In the pre.sent case when the Talaq^Ex 
35) was pronounced by the husband, the 
Wife was staying in the house of her father, 
where she remained to perform her iddat. 
Accordingly, the requirements of Muham¬ 
madan Law were satisfied. 

I his appeal will, therefore, be dismissed 
with costs. 


A. N. A. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

tSecoND Civil Appeal No. 1/Uy up TJiU. 

February 28, 1927. 

Present: —Mr. Justice Boys and 
Mr. Justice KendalL 
MOHAMMAD YUSUF— Plaintiff 

—Appellant 

'VC'TS ll S 

MOHAMMAD ISMAIL and otuers - 
Defendants—Respondents. 

Muhammadan Law — Gift—(lift to minor in doner's 
custody—Delivery of possession, whether necessary — 
Lawful custody, meaning of. 

Under Muhammadan La\Y delivery of possession is 
not ne'^essary to render a gift valid, ^vhere the donee is 
a minor in the lawful custody of the donor. Lawful 
custody for the purposes of this rule includes the 
custody of a person who has actual control of the 
minor with the consent of the legal guardian and 
is not limited to the custody of sucli persons as come 
first in the line of succession of those entitled to claim 
guardianship. 

Second appeal from the decree of the Dis¬ 
trict Judge, Allahabad, dated the 26th May, 
1924. 

Mr. P. L. Banerji, for the Appellant. 

Ml. Syed Mohaimnad Hiisainy ioT the Re¬ 
spondents. 

JUDGMENT. —Kallu had a brother-in- 
law Rahim Bukhsh, who had a daughter, 
Musammat Fatima. Musammat Fatima’s 
parents died while she was an infant, and 
she was brought up wholly by her uncle 
Kallu. Kallu owned a shop, and of this shop 
he made a gitl to Musammat Fatima, the 
minor who was living with him. Musammat 
Fatima, Kallu’s niece, married Kallu’s son, 
Mohammad Ismail. After her death the ques¬ 
tion of the validity of this gift has been dis¬ 
puted. Musammat Fatima's brother Muham¬ 
mad Yusuf (plaintiff) has sued Mohammad 
Ismail, his brother-in-law for a declaration of 
his right to half the shop which was the sub¬ 
ject of the gift, as heirof MwsamwiaJ Fatima. 
Mohammad Ismail contended that the deed 
of gift was invalid and that he was entitl¬ 
ed to the whole shop as a son of Kallu. 
The deed of gift is said to have been 
invalid, because it was not accompanied by 
any delivery of possession by Kallu to the 
“legal’* guardians of Musammat Fatima. 
There is nothing showing that there are 
any female relatives of Musammat Fatima 
alive, and it is admitted on both sides that 
the legal guardians of her property and 
also, as it happens in the absence of 
female relatives, of her person are her 
paternal uncles. Kallu was only a maternal 
uncle of Musammat Fatima. The lower 
Appellate Court held that, as there were 
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paternal uncles of Musammat Fatima alive, 
“The formal transfer was necessary, that 
this formality was not observed, and that 
the failure to observe the formality invali¬ 
dates the gift.” It, therefore, dismissed the 
plaintiff’s suit. 

The plaintiff has appealed, and relies on 
the proposition that whereas the donor 
was the dc facto guardian of the minor’s 
person with the consent or, at any rate, 
without any opposition from the legal 
guardians, the paternal uncles, no delivery 
of possession was necessary to make the gift 
valid. We are of opinion that he has estab¬ 
lished this plea, it is unnecessary to refer 
more than brieily to the authorities which, in 
effect, have not been challenged. The facts 
as we have stated them, are very simple. 
Guardians who had right to be described 
as the legal guardians under the Muham¬ 
madan Law permitted the minor giil to be 
brought up in the family of and, as far 
a3 the findings of fact go, under the sole 
control of, her maternal uncle, KaJIu, the 
man who made the gift in dispute. For the 
plaintiff’s reliance is placed on a passage 
in Wilson’s Muhammadan Law, 5th Edition, 
page 323, para. 303. It is there laid down that 
“No transfer is necessary in the case of a 

gift by a father to his infant son.and 

the law is the same in every other case 
where a donee is a minor in lawful custody 
of the donor.” Similar passages have been 
quoted for the plaintiff from Sarcar, Tyabji 
and Ameer AIL We think that there is 
nothing to limit the words “lawful custody’* 
to meaning the custody of only such persons 
as among those who are alive, come first in the 
line of succession of those entitled to claim 
guardianship. The whole spirit underlying 
the authorities is clearly that full effect 
may be given to the fact that a person is in 
actual custody of the minor with the ex¬ 
press consent of the legal guardian or, at 
any rate, with a consent to be implied 
from the absence of any opposition. We 
hold, therefore, that in the present case 
no delivery of possession was neces¬ 
sary to validate the gift. In that view 
the plaintiff was entitled to succeed, and 
allowing the appeal we set aside the decree 
of the lower Appellate Court and restore 
that of the Court of first instance. The 
plaintiff-appellant will have his costs in 
this Court and in the lower Appellate Court, 

A* N. A, Appeal allowed. 


Mohammad ydsdfjij. mosammaD tsmail; 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1G71 cf ly24. 

February 28, 1927. 

Preseyit: —Mr. Justice Ashworth and 
Mr. Justice Iqbal Ahmad. 

GADDAR MAL—PLiiNTiFF—A ppellant 

versus 

The TATA INDUSTRIAL BANK, 
Limited, BOMBAY, through thb Manager 
OF THE Said bank—Defendant— 

Respondent. 

Contract Act {IX of ]S72), ss.7,8, 0—0 fer and ac¬ 
ceptance—Acceptance by conduct—Mere silence, effect 
of—Bank (jiving intimation that higher interest tvill 
be charged—Taking further loan—Acceptance. 

It was agreed between the nlaintitT and the defend¬ 
ant Bank that the plaintill should deposit bales of 
cotton and obtain loans re-payable on demand from 
the Bank. The loans were to bear a particular rate 
of interest. Provision was f also made for varia¬ 
tion of the rate of interest by agreement between 
the parties. The Bank subsequently informed the 
plaintiff that they intended to charge a higher rate 
of interest. Tlie plaintiff did not reply, but obtained 
a further loan from the Bank ; 

Held, that though the j)laintifTs failure to reply 
did not amount to an acceptance of the proposal of 
the Bank to continue the loan only on higher interest, 
his taking a further loan subsequent to that offer 
amounted to an acceptance of the offer and the 

S laintiff was liable to pay the higher rate of interest. 
). 1024, cols. I & 2.] 

Per Ashworth, J .—A correct interpretation of ss. 7, 8 
and 9 of the Contract Act does not import into 
Indian Law the English Law as to acceptance by 
conduct. On a proper interpretation of these sections 
there are only three cases in which acceptance can 
he made otherwise than in words. One is when 
the promisor has specified a manner in w'hich his 
proposal is to be accepted and that manner is not 
acceptance in words but acceptance otherwise 
than in words. A second is when acceptance is 
by performance of a condition of the proposal 
and the third is when acceptance of proposal is 
by the acceptance of any consideration offered for 
a reciprocal promise invited from the promisee. There 
is, how’ever, one further case in which there may 
be acceptance by conduct which is not covered by 
BS. 7,8 and 9. It is when trade or mercantile usage 
or local usage can be invoked to import into the 
transaction a promise by the promisee which is not 
made either expresaly or impliedly, [p. 1024, col. 2.] 
No duty is cast by the law upon a person to whom 
an offer is made to reply to that offer, [p. 1025, col. 

Second appeal from the decree of the Third 
Additional Subordinate Judge, Aligarh, 
dated the 4th September, 1924. 

Mr. Panna Lai, for the Appellant. 

Dr N. C. Vaish, for the Respondent. 

JUDGMENT. 

Ashworth, J.— This second appeal by 
the plaintiff arises out of a suit brought by 
the plaintiff against the Tata Industrial 
Bank, Limited, Bombay, defendant, for re¬ 
covery of a balance alleged to be due under 

oyi^tract arising out of overdrafts allowed 
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by the liank to tiie plaintiff fri-m liine lo 
time, on secniity of a deposit .vith the 
Bank of ltt2 bales of cotton. The c, nlract 
governing thesuit was e.xpressed in a letter 
of lien of tiie h(h Decenibei', 11)12, by the 
plaintiff in which it was agreed that the 
plaintiff on his part should deposit bales 
of cotton and obtain loans re-pavable u(:on 
demand from the defendant Bank. 'I'he 
loans were to bear interest at Rs. 8 8 0 t)er 
cent, per annum and the Bank was to hold 
the cotton as seeuriiy until directed by 
the plaintiff to sell them, in which case the 

Bank was entitled at time of settlement to 

recover the loans made, along with the 
interest and certain charges for insuiance 
and storage. Provision was made for varia¬ 
tion of the rate of interest Ijy agreement 
between the parties. On the JStli March, 
1922, the Bank informed tlie plaintiff by 
letter that they intended to charge Rs. 9 in¬ 
stead of Rs. 8 8-0 from that date, and again 
on the 21st April, 1922, they intimated their 
intention to raise the interest to Rs. 10 
To these two intimatioDH the plaintiff made 
no reply. It is to be noted that in all 
the plaintiff obtained Ka. 24,900. Out of 
this Bum, one advance of Rs 3,400 made on 
the 8th February, ly23, was subsequent lo 
both the letters of the itith March and 
nst April, 1922, raising the interest from 
Rs. 8 8-0 to Rs. 9 and Rs. 10. The cotton 
was ultimately sold by the Bank under 
directions by the plaintiff and the plaintiff 
claimed that on the i8th FebruaiT, 1922 
when the sale was complete there’ was a 
sum of Re. 528-5-0 due to him out of the 
sale price after deduction of insurance and 
storage costs, and after allowing interest 
to the Bank at Rs. 8 8-0. In his suit he 
Ignored the fact of the Bank haviiig raised 
the interest. The suit was resisted on the 
grounds that (a) the plaintiff had under¬ 
estimated the costs of storage and insur¬ 
ance and (b) that he was bound to allow 
the defendant the higher rate of interest 
from the dates of the letters of the Bank 
intimating their intention to charge the 
higher rates. With ground (a) we have no 
coiicern in this second appeal, as the de¬ 
cision on this issue was one of fact. 

Both the lower Courts have held that the 
plaintiff was bound to pay the higher rates 
of interest and have given the same reasons 
for so hoWing These reasons are set 
forth m the judgment of the trial Court 
in a manner approved by the lower Appel- 
late Court as follows; — 
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'"Issue No. f.—It is next contended by the 
plaintiff that the defendant is not entitled 
to claim the increased rate of interest at 
Rs. 9 per cent and lO per cent, per annum, 
for there was no subsequent agreement by 
the plaintiff to pay interest at the enhanc¬ 
ed rate. The stipulation contained in the 
agreement is that interest shall be charged 
at the rate of 8!- per cent, per annum or 
at such other rate as may be from time 
to time agreed upon. This shows that the 
Bank had reserved to itself the right lo 
increase the rate of interest from time to 
time. No customer would willingly and ex¬ 
pressly agree to an enhancement of the rate 
that has once been stipulated and we have, 
therefore, to look to the circumstances 
and see whether the plaintiff had accepted 
the increased rates. Letters, dated the ISth 
March 1922, and the 21st April, 1922, de¬ 
manding the increased rates of 9 and 10 
per cent, per annum respectively were duly 
sent and delivered to the plaintiff who did 
not take any objection. If he was not 
prepared to accept the increased rates he 
ought to have protested and cleared his 
accounts with the Bank. But the silence 
on the part of the plaintiff shows that 
there was an implied acceptance of the 
rate which the Bank had the power to 
increase. It is well-established law that 
acceptance can be made without express 
communication and the issue is, therefore, 

decided accordingly.” 

It does not seem to us to be correct to 
say that “the Bank had reserved to itself 
the right to increase the rate of interest 
from time to time.” The loans by the Bank 
were payable on demand, but the Bank 
were entitled to retain the cotton as 
security, and in the event of refusal of the 
plaintiff to pay on demand to sell and to re¬ 
pay themselves out of the purchase-money. 
If the plaintiff had refused to agree to 
the higher rates of interest the Bank 
would have had no right to charge them. 
All that it could have done would have 
been to close the account and, if the 
plaintiff failed to re-pay the balance due to 
the Bank, to realise on the bales. Indeed, 
that this was the meaning of the agree¬ 
ment seems to be accepted by both the 
lower Courts, because they do not argue 
that from the date of the intimation of 
the higher rate the Bank was ipso facto 
entitled to the higher rates, but they 
both take up the position that the plaint- 
jig’s failure to intimate that he did not 
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accept the offer to continue the loan under 
the higher rates in the circumstances 
amounted to conduct expressing accept¬ 
ance of the offer of the Bank to continue 
the loan and make further loans, at the 
higher rates of interest. 

The law on the subject of acceptance of 
an offer is indicated in ss. 7, 8 and 9 of 
the Contract Act and these sections must 
be read without reference to the English 
Law on the subject. According to s. 7, 
before a proposal becomes a promise render¬ 
ing the promisee liable to the con¬ 
ditions contained in the promise, there 
must be an absolute and unqualified ac¬ 
ceptance. This acceptance must be ex¬ 
pressed in some usual and reasonable man¬ 
ner unless the proposal prescribes the 
manner in which it is to be accepted. If 
the proposal prescribes the manner and 
acceptance is not made in that manner the 
promisor may require acceptance in the 
manner prescribed, but if he does not do 
so, he will be held to have accepted the 
acceptance in the manner that it was made. 
In s. 8 provision is made for an implied 
acceptance by performance on the part of 
the promisee of the conditions of a proposal 
or by the acceptance of any consideration 
offered for a reciprocal promise invited 
from the promisee. In s. 9 it is stated 
that the acceptance of any promise mada 
in words is said to be “express” and made 
otherwise than in words is said to be “im¬ 
plied.” 

In my opinion, a correct interpretation 
of these sections does not import into 
Indian Law the English Law as to accept¬ 
ance by conduct. On a proper interpreta¬ 
tion of these sections there are only three 
cases in which acceptance can be made 
otherwise than in words. One is when the 
promisor has specified a manner in which 
his proposal is to be accepted and that 
manner is not acceptance in words but 
acceptance otherwise than in words. A 
second is when acceptance is by perform¬ 
ance of a condition of the proposal and 
the third is when acceptance of proposal 
is by the acceptance of any consideration 
offered for a reciprocal promise invited 
from the promisee. There is, however, one 
further case in which there may be ac¬ 
ceptance by conduct which is not covered 
by ss. 7, 8 and 9. It is when trade or 
mercantile usage or local usage can be 
invoked to import into the transaction a 
promise by the promisee which is not made 
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either expressly or impliedly. For in¬ 
stance, there may be a recugnised trade 
usage according to which a person borrow¬ 
ing from a Bank or overdrawing is taken 
to contract to pay tlie Bank rate of interest. 
It does not appear to me that English 
decisions as to acc ■ptance by conduct can 
be invoked to extend the restrictions thus 
obtaining in India on the method of ac¬ 
ceptance. Applying tiiis law to the present 
case I may state that no mercantile or 
trade usage has been invoked by the Bank 
in this case. 

We find that the Bank on the two dates 
when they proposed a higher rate of 
interest, in effect offered to continue the 
loans and to make further loans (up to the 
value of the deposited cotton) on condition 
that the higher rates of interest were paid 
at the time of settlement. There was 
clearly no express acceptance of this offer 
b}’’ the plaintiff. The Bank did not pro¬ 
pose any method of acceptance otherwise 
than in words. Nor again did the Bank 
specify any condition of the proposal to 
be performed by the plaintiff and con¬ 
sequently there was no performance of the 
conditions of the proposal. The sole ques¬ 
tion then is whether the plaintiff accepted 
any consideration offered for a reciprocal 
promise invited from him. The proposal 
as to raising the interest was in effect a 
proposal by the defendant Bank not to 
demand at once the money loaned and to 
loan further money (up to the value of the 
security) if the plaintiff agreed to pay the 
higher rates of interest at the time of 
settlement. The proposal invited from the 
plaintiff a reciprocal promise to re-pay with 
the higher rate of interest at time of set¬ 
tlement, and a further loan was offered as 
consideration for this reciprocal promise. 
The plaintiff did take a further loan. The 
plaintiff, therefore, did accept a considera¬ 
tion offered b}" the Bank. This offer of 
the Bank to lend a further sum cannot be 
separated off from its olYer to continue 
(i. e., not to make immediate demand for) 
suras already advanced. It, therefore, 
appears to me that the Bank’s offer to con¬ 
tinue the loans and to make further loans 
on the basis of higher interest at the date 
of settlement was accepted by the plaintiff 
by reason of his taking a further sum sub¬ 
sequent to that offer. 

If it had not been for this acceptance 
of a further loan 1 should have held that 
^here was no acceptance by the plaintiff 
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of the iiigher ratvs of I. Iv/en if 

the Bank had intimated in th'- .''ud letters 
tint in the t'vent of their not lnMi'ing from 
the plaintiff tiiey wonivi presume accept¬ 
ance ijy ttie i)liintiff of the higher rates 
of interest, this woidd not have pisfitied 
the Bank in el liming that their offer had 
been accejited in the manner pres:*rii)ed, 
for it is well-estaldi-ilied in law that tho 
manner iJrescribed cannot be mere silence. 
Assent must be by cxpre.ss words or jicsi- 
tive conduct. No ilutyis cast by the law 
upon the person to whom an offer is made 
to reply to that off'er. Consequently, an 
omission to reply will not constitute an 
illegal omission and, therefore, cannot fall 
within the definition of Act aa contained 
in the General Clauses Act, s. 3 (2), Act X 
of 1897. 

The consequence is that 1 would uiffiold 
the finding of the lower Courts but on a 
different ground to that expressed by them. 

Iqbal Ahmad, J.—l agree. 

By the Court. —The order of the Court 
is that the appeal shall stand dismissed 
with costs. 

A. N, A. Appeal dismissed. 
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Present Sir Amberson Marten, Kt., 

Chief Justice and Mr. Justice Kemp ’ 

RAGHUNANDAN NANU KOTHAUE— 

Plaintiff—Appellant 
vei'siis 
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Contract Act {IX of lS7J),s. J30-Partnership es¬ 
sentials of~A<jreement to give fixed salani in lieu of 
profits and non-liabilitg for losses, effect ofSoli- 
citors not trading fnn. 

Tho leg,it e.Kistence of a partnership lias to be 
determined from all the facts. A statement in a docu- 
m 2 nt that notlim" therein contained is to constitute 
the relationsliip of partners, will not necessarily pre¬ 
vent the parties from hein;? partners in tlie eyes of 
the law. So, too, a mere statement that tlie parties 
are tj be partners will not necessarily constitute tlieiu 
paitneis in law. P urther,altlion^h two ]> rsoii.s may 
bold themselves out to be partners aud be liable to 
third parties accordinjfiy, yet it does not necessarily 
follow' that they would be partners inter se. Ip. 102ii 
col. 2: p. 1027, col. l.J . ’ 

It is perfectly open to partner A to sav that as 
bstweea himself and his partner JJ, the parting A 
bhall bear all the losses of the business. In othe^' 
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word.-;, it is not essential to constitute a partnership 
that th^ partners should aijree to share the losses, 
[p 1027. col. 2.J 

Partnei's may agree that on the determination of 
their partnership, the assets are to be dealt with in 
a particular way, for instance, that all the assets 
are then to belong to a particular partner, [ibid \ 

_ It is open to partners to agree that one partner 
13 to receive a fixed annual or monthly sum in lieu of 
a sum varying in accordance with the profits actually 
earned. [ic;id.) 

Solicitors <ye not a trading firm. 
riie plaintilT and tiie defendant, two Solicitors, en¬ 
tered into an agreement that they should be partners 
of the linn of X. H. and Co., and should practise as at¬ 
torneys under the said name and linn. The partner- 
ship was to be for one yt*ar and on its determination 
the defendant wi s to have no claim or interest whatever 
in the firm and its outstandings or in the property 
name or good-will tlierecf. Tlie defendant was to re¬ 
ceive a lixe l amount monthly in lieu of profits and 
was not liable for any losses of the firm. Xotice of the 
agieement was also issued to the clients of the part¬ 
nership. In a suit Ijetween the parties to the 
agreement, the trial Court held that the defendant 
was not really a partner but a mere agent. On 
appeal: 

Held, that the agreement amounted to a partner¬ 
ship. [p. 1027, cols. 1 & 2.] 

Appeal against the judgment of Mr. 
Justice Shah. 

Mr.Munshi (with him Mr. 3/. C. Setalvad), 
for the Appellant. 

Mr. Kanga, Advocate-General (with him 
Messrs, fi. (/. Desai and Pattigaya), for the 
E^^ppondent. 

JUDGMENT. 

Marten, C. J. —Before we hear the 
main appeal it is convenient first to deter¬ 
mine issue No. 1 in the trial Court, viz, 
whether the defendant was a partner in the 
firm of Messrs. Nanu, Hormasjee & Co. This 
is cross-objection No. 1. 

Now here we have the circumstance that 
the plaintiff and defendant, who are two 
experienced Solicitors of the High Court 
of Bombay, deliberately enter into an 
agreement of July 31, l‘Jl5, Ex. A, under 
which they expressly agree that “they 
shall be partners in the said firm of Nanu, 
Hormasjee & Co , and shall practise as 
attoriiejs under the said name and firm.” 
The partnership is to be for one year, and 
on its determination the defendant is to 
"cease to have any claim or interest in the 
firm and its outstandings, the property, 
name and good-wili thereof.” 

Further, the plaintiff and defendant gave 
a general notice as follows: 

"We beg to inform you that we have 
admitted Mr. Hormasjee Bezonji Bamji 
the defendant) into partnership with us 

from this date. We shall continue to 
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carry on our business under the same 
style as before. Mr. Bamji will sign as 
below.” . 

This was on July!, 1915, Ex. 34. After 
that for several years the defendant was 
left in sole conduct of business, namely, be¬ 
cause it appears that the plaintiff was ill. 
The plaintiff admits in his evidence at 
page 129 of part I that the defendant “after 
he became a partner could sign for the firm, 
could pass receipts for the firm, operate on 
the banking accounts, and could give an 
undertaking on behalf of the firm in all 
matters attended to by him. He could give 
an undertaking in my absence on behalf of 
the firm. These are all matters which a 
partner alone can do. This does not con¬ 
stitute the management of the firm and of 
the firm’s business.” 

In 1920 it appears that the plaintiff took 
a more active part in the business. But 
troubles arose, and about August, 1921, the 
parties dissolved partnership. According¬ 
ly in his letter of July 2^, 1921, the plaintiff 
wrote to the defendant;— 

“1 propose sending out notices to the pro¬ 
fession and others about our dissolution as 
from the 1st proximo. 1 am really very 
sorry the dissolution which could have been 
arranged smoothly, peacefully, quietly, and 
in the interests of both of us has to be done 
in this way.” 

Then follows, on August 1, 1921, a notice 
of dissolution which runs:— 

“The undersigned Hormasjee Bezonji 
Bamji having as from this day ceased to be 
a partner of the firm of Nanu Hormasjee & 
Co., Mr Raghunandan N. Kothare will con¬ 
tinue the business under the old name of 
Nanu, Hormasjee & Co., at the above 
address (our old oflSce premises].” 

That notice is signed by both the alleged 
partners. 

Now, I am not necessarily going to in¬ 
terpret the document of July 31, 1915, in 
the light of subsequent events. But it 
must be borne in mind that that original 
document was for one year only; that no 
further document was executed: and pre¬ 
sumably, therefore, the parties afterwards 
continued at will on the terms of Ex. A. 
If then it was originally a partnership, it 
became a partnerahip-at-will as from 
August 1916. So, too, I quite appreciate 
that the legal existence of a partnership 
has to be determined from all the facta. 
A statement in a document that nothing 
therein contained is to constitute the re 
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lationship of partners, will not necessarily 
preA^ent the parties from being partners in 
the eyes of the law. 8o, too, a mere state¬ 
ment that the parties are to be partners 
will not necessaiily constitute them part¬ 
ners in law. Further, although two persons 
may, as here, hold themselves out to be 
partners and be liable to third parties, 
accordingly, yet it does not necessarily 
follow that they would be partners inter 5 e. 

Accordingly, the real point of the plaint¬ 
iff’s argument is that no matter what these 
Solicitors thought they Avere doing and no 
matter Avhether tliey became liable as part¬ 
ners to third parties under the doctrine of 
holding out, yet in fact this agreement did 
notconstitute a partnership in law, because 
they did not agree to share the profits of 
the business between them, and consequ¬ 
ently they did not satisfy the definition of 
partnership in s. 23y of the Indian Con¬ 
tract Act. It is further said that this de¬ 
finition is different to that Avhich prevails 
in English Law where the usual definition 
of partnership is somewhat to this effect, 
viz., “The relationship which exists be¬ 
tween persons carrying on business in com¬ 
mon with a view to profit.” 

Bearing that argument in mind, it is 
pointed out that under cl. 3 of Ex. A the 
defendant in lieu of his share of profits in 
the business was to be paid Rs. 500 a 
month. In other words, this Rs. 500 per 
month was to be irrespective of whether 
profits were earned or not. Similarly, the 
defendant was not to be responsible for any 
losses. Then as regards the furniture, 
library, stock, in-trade (I do not like the 
expression “stock in-trade” fora Solicitors’ 
firm, but that has slipped in by some 
mischance), all that is to remain the pro¬ 
perty of the plaintiff. Further, upon the 
determination of the partnership the defend¬ 
ant was to cease to have any claim or in¬ 
terest in the firm and the outstandings, 
the property, name and good-Avill thereof. 
That clause Avould seem to imply that up 
to that date he had an interest, although 
on the dissolution all those assets Avould 
pass to hie partner. The final clause con¬ 
tains a provision for arbitration “if during 
this partnership any dispute shall arise 
with reference to this agreement or partner¬ 
ship hereby created.” The word “or” 
is in the original. Probably the sentence 
should run “or the.” But it is clear from 
this clause alone that the parties thought 

they were creating a partnership. 


Xow, regards the que.^tir.n of losses 
ill <1 bir:)iii<',s,s, 1 think it is pt'rfeetly ojien 
to partner .1 to say that as bei ween him¬ 
self ami liis p:ir::i'*r the partner A shall 
bear all the los.^esof the business. In other 
words, it is not essential to con-Aitute a 
partnership triat the partners should agree 
to share the losses. Iti any event this only 
applies as between themselves, for what- 
eA^er their agreement may be, they Avould 
both be liable to outside parties. So, too, 
partners may agree that on the determina¬ 
tion of their partnership, the assets are to 
be dealt with in a particular Avay and that 
for instance all the assets are then to 
belong to a particular partner A. In this 
connection it must be borne in mind that 
Solicitors are not a trading firm. Their 
capital, normally speaking, is only small, 
apart, of course, from the good-will which 
in many cases no doubt has a substantial 
value. But there is nothing whatever to 
prevent partners agreeing that on a dis¬ 
solution, partner A shall be entitled to the 
entire good-Avill of the business and shall 
not be called upon to account for it on the 
final winding up. 

J^ext, we come'to the main point, viz., the 
question about sharing the profits. My 
personal view is that partners can agree to 
share those profits in any way they like. 
They may agree to share them equally. 
They may also agree, in my opinion, that 
one partner is to receive a fixed annual or 
monthly sum in lieu of a sum varying in 
accordance Avith the profits actually earned. 
Take this case for instance. Would not the 
difficulties pointed out by the plaintiff dis¬ 
appear here, if the agreement had been 
drafted in this form, that out of the profits 
of the partnership the defendant should 
be paid a preferential Rs. 50’J a month, 
but that if and in so far as the profits of 
the business should be insufficient to pay 
that sum, then the plaiiitilf would pay the 

deficiency to the defendant out of his own 
pocket. I do not think any objection could 
have been taken to such an agreement, if it 
had been entered into, as not coming within 
the expre.ss words in s. 239. But, in my opin¬ 
ion, that is what the parties haA^esubstantial¬ 
ly agreed on here Avhen they said that “in 
lieu of his share of profits” the defendant 
was to get a particular fixed sum. In other 
words, the defendant thus became a salari¬ 
ed partner which is an expression we are 
quite familiar with not only in England but 
also in Bombay ^ 


EAGHUN’ANDAN NANtr KOTHA&E D. 

Another instance may be given. Suppose 
you h-id an agreement one day between 
two alleged partners by which they were 
to share the prolits equally. And then the 
next day they met and said that to avoid 
the trouble of elaborate accounts and so on 
partner B would agree to take for better 
or for worse. Bs. f 00 per mensem from A 
whether or no profits were actually earned, 
in other words, partner B agreed to com¬ 
pound his rights under the agreement of 
tlie day before in this particular respect. 
^Vould they tlien cease to be partners? In 
answer to that illustration Counsel for the 
plaintiff contended—and he had to contend 
—that on the day of the variation the parties 
would thenceforth cease to be partners. 
Personally I do not think that the word¬ 
ing of s. ^39 obliges us to put that limited 
construction on the essentials for the re¬ 
lationship of partners. We have been re¬ 
ferred to no authorities on the point, and 
the only reference to any text book which 
we have been given is to Pollock and 
Mulla’s Indian Contract Act, at pages 7h2 
and 753, where the authors very properly 
point out the difference of language in the 
formal definitions of partnership in the Eng¬ 
lish and Indian Acts respectively. 

Looking at the matter as one of common 
sense, it is to my mind almost absurd to 
think that two experienced Solicitors of 
our High Court should enter into a formal 
agreement to become partners, and then 
BO far as the outside world goes and so far 
as the correspondence between them goes, 
act as partners for some six years and 
give the usual notices of dissolution and 
yet be told at the end that they were 
entirely mistaken as to their true legal 
j>o3ition, and that they did not know the 
elementary principles which go to con¬ 
stitute a partnership, although that was 
a matter on which they would be presum- 
a.i)ly advising their clients frequently. I 
am glad to think tiiat I am not driven 
bi’’ 8. 239 to adopt that conclusion, and, 
therefore, with great respect to the con¬ 
trary opinion of the learned trial Judge, 

I would hold^ that issue No. 1 was wrong¬ 
ly answered in the Court below, and that 
it should be answered instead in the affirma¬ 
tive. 

Kemp, J.-I have reached the same 
conclusion and for the same reasons. I 
would like to observe, further, that the prac¬ 
tice, as is well-known here with reference 
lo attorneys who are employed on a salary 


hormasji bezonji bamji. [1001 C. 1927] 

and are not partners in Solicitors' firms, 
IS that any letter written by any such 
salaried^ attorney is signed in the name 
of the firm with the superscription of that 
attorney. It is admitted in this case that 
signatures were not in that form. 

That clearly suggests that the parties to 

this suit intended that the defendant 
should be considered as a partner. 

Then there are other acts which suggest 
that they were partners, and amongst these 
are the following:—On one occasion the 

defendant raised the salary of the staff. If 

the defendant were a manager no doubt 
he might have the power of dismissing or 
appointing members of the staff, but I 
consider that when you came to the ques¬ 
tion of raising salary that would be a matter 

which he would have to refer to one of the 
partners. 

Again the defendant brought moneys 
into the firm. It is true most of the moneys 
were brought into the firm as loans prior 
to his becoming a partner but it appears 
that subsequent to his becoming a partner 
he lent moneys to the firm but without 
inteiest. That to my mind is not what a 
servant of the firm would do. 

Then there is the fact that this agree¬ 
ment is drawn by attorneys who are pre¬ 
sumably legal experts. To this fact the 
Chief Justice has already referred. 

There is also the evidence which shows 
how the salary of the defendant was arriv¬ 
ed at. It appears that in 1913-1914 the 
estimate of the amount drawn by the plaint¬ 
iff was Rs. 1,000 a month, and on that 
estimate the defendant’s salary was fixed 

the circumstances, that 

would be a very proper reason why the 
share of the profits of the firm should be 
compounded by appropriating under the 
agreement to the defendant Rs. 500 a 
month. The obvious advantage of any 
such arrangement would be that there 
would be no necessity for accounts of the 
partners being taken either at the end of 
the year, or when the partnership was 
dissolved. The trouble of drawing up a 
balance sheet would be avoided by com¬ 
pounding his share of the profits by a salary 
to the partner. 

Then there is the fact that the stamp 
on ^13 document is the stamp for a part¬ 
nership agreement, and that suggests that 
the intention of the parties was that the 
defendant should be regarded as a part 
ner, Ou this point I think the principle 
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laid down in the case of il/o//iro v. Court 
of Wards (1) ia applicable. There it was 
stated that the question whether the rela¬ 
tion of a partnership does or does not 
exist must depend on the real intention 
and contract of the parties. Now that 
was a case which was decided in July, 
1872. It is true that the Indian Contract 
Act came into force in September, 1872. 
I am of opinion that the principle there 
laid down is equally applicable in deter¬ 
mining whether in the case of an agree¬ 
ment subsequent to the coming into force 
of the Indian Contract Act the question 
arises as to whether it is a partnership or 
not. 

Under these circumstances I agree with 
the answer proposed by the Chief Justice 
to issue No. 1 in the case. 

[Their Lordships then heard the main 
appeal and disposed of the case on the 
merits— Ed.] 

A. N. A. Answer accordingly. 

(1) (1872) 4 P. C. 419. 
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llessrs. S'lirci Prasad Sinha,S. r> JoJiari 
and Ilanu.na.) Prasid. Aganrulrt, for the 
Appellnnts 

Dr. .1/. L. .1;; m'.'/m/o. f .i-t'lp 

JU DGfdEMT. 

Mukerji, J. —'I'iii; is an opi'»''aI ity 
two debrndants in a mortgage suit, btoiiglit 
by the respondent. No 1 under the follow¬ 
ing circumstances TJiree persons, ri:.. 
Ram Prasad son of Dhunia his wife 

Mu.^ammat Parfi Kunwar and tlje apjx-i- 
lant Lachman Das executed the bond in 
suit for a consideration of lis. 5,idlt) in 
favour of the respondent Pam Prasad sou 
of Gulzari Lai. d’he i)laintirf songlit to 
enforce the moitgage and made parties to 
it not only the mortgagors but also the 
transferees from them and one Radhe 
Shiam, a minor of Ram Piasad son 
of Dhuma Mai and his wife Musimwat 
Barfi. 

The defence of Lachman Das was three¬ 
fold, so far as we are concerned in this 
appeal. He said that the mortgage was not 
properly registered and was, therefore, not 
enforceable, that he received no conside¬ 
ration for the mortgage and that lie exe¬ 
cuted it under an undue inlluence. He 
further added that he had no interest in 


ALLAHABAD HIGH COURT- 

First Civil Appeal No. 78 of 1924, 

February 28, 19';7. 

Present: —Mr. Justice Mukerji and 
Mr. Justice Ashworth 
LACHMAN DAS and another— 
Defbwdants—Appellants 

versus 

RAM PRi\8AD— Plaintiff and others— 

Defendants—Respondents. 

Evidence /Icf (I of IS72), s. 02, (S)—Oral 

evidence to prove, that a deed u'as not intended to take 
effect, admissihilitif of—Regi.-itration .tcl (XVI of 
190S), s. 2S—Sale of item for purposes of evading pro¬ 
per registry office—Sale and registration, validity of. 

Parties to a sale-deed cannot bo allowed to adduce 
oral evidence to show that they never intended that 
ownership should pass and that conse<|nciitly there 
■was no sale notwithstanding the e.xccution of a sale- 
deed. [p. 1031. eol. 1.] 

Harris v. Rickett (2) and Pym v. Campbell (3), dis¬ 
tinguished. , . ,.i t « 

There is notliing m law to render invalid a sale of 

property by one person to nnotlier for the sole reason 
that the object of the sale was to give that other 
person a right to register a mortgage-deed m respect 
of other property in a particular registry olhee Kia ] 
Mathura Prasad v. Chandra Narayan Chowdhury 
(1), distinguished. 

First appeal from the decree of the Sub¬ 
ordinate Judge, Budaun, dated the 6th of 

J^ovember, 1923. 


the property at the date of the moitgage 
and, therefore, the mortgage was not en¬ 
forceable against the property mortgaged. 
The appellant No. 2, Miisainmat Nanhi, ap¬ 
pears to be a transferee from Musammat 
Barfi and her appeal before ns repeats 
the same arguments which we shall pre¬ 
sently notice, on behalf of Lachman Das. 

It appears that one Kalyan Chand was 
the owner of a considerable, amount of cash 
and moveable property. He made a Will 
in 1907 in favour of his wife Musammat 
Champa Kunwar and his daughter's son 
Lachman Das. He gave by this document 
a life-interest to Miisarntnat Champa Kun¬ 
war and the remainder to Lachman Das. 
Kalyan Chand and Musammat Champa 
Kunwar had a daughter Musammat Barfi 
besides Musammat Koiori, the mother of 
Lachman Das. Musammat Kotoii prede¬ 
ceased her father. Musammat Barfi manied 
Ram Prasad and this Ram Pra-ad is one 
of the mortgagors along with Musimmat 
Barfi. By an agreement of 1910 eiilered 
into a date when Lachman Das was still 
a minor, il/w.fa???Champa Kunwar, Laeh- 
man Das and Musammat Barfi agreed that 
the property in question should go to 
Musammat Barfi and Lachman Das and 
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!\Iusa7n7nat Champa Kunwar should each 
receive an annuity. We need not consider 
this agreement as I have already stated it 
13 not binding on Lachman Das. I may 
add that the property mortgaged was pur¬ 
chased by uso77i7not Champa Kunwar with 
the money she received from her husband 
under the AVill and that, therefore, this pro¬ 
perty partakes of the same character as the 
on,sh and moveables bequeathed by Kalyan 
Chand, 

The learned Subordinate Judge decreed 

the suit and we have to consider the seve¬ 
ral points raised in appeal. 

The first point urged is that the mort¬ 
gage is invalid on the ground that its 
registration is invalid. It appears that 
Mitsammat Champa Kunwar purchased bv 
a deed a certain k'othri or room belonging 
to one Radhe Lai. In executing the mor^ 
gage-deed in favour of the respondent 
No. 1 this kothri or room was included as 

a property mortgaged. The room is situat¬ 
ed m Bareilly, while the mortgaged pro¬ 
perty, which is a certain entire village of 
Launda Baheri is situated in the District 
of Budaun. The argument for the appel¬ 
lants IS that the room at Bareilly was pur¬ 
chased with the sole object of including 
It m the agreement of 1910 and the object 
was to give jurisdiction to the Sub Registrar 
of Bareilly to register the deed. It being 
granted that the owner Radhe Lai trans¬ 
ferred it by a registered deed in favour of 
Musaimnat Champa Kunwar, the title to 
the room did pass to Musammat Champa 
Kunwar, notwithstanding anything that 
might have been in the mind of Radhe Lai 
as to the passing of title. The property 
in the eye of law belonged to Mvsammat 
Champa Kunwar and, therefoie, Lachman 
Ods iiEcl tii6 Scimc iDt6r€St in tii6 properly 
as he had in the cash and moveables be¬ 
queathed by his grandfather. Assuming 
therefore, that Lachman Das had a title to 
the village of Launda Baheri he had aLo 

mortgaged. It follows 
that the Sub-Registiar of Bareilly had juris 
diction to register the deed. In the case of 
Mathura Prasad v. Chandra Narayan Chow- 
dhury (1) the property described did exist 
but the mortgagor had no interest in the 
property and, therefere, the parties to the 
transaction never wanted that the mortgage 

(1) 60 Ind. Cas. 833; 19 A. L. J. 385; 40 M I T 
489: 33 C. L. J. 440; 23 Bom. L. R. 629- (19211 \r \v 
N 370:14 L. W. 1; 29 M. L. T. 413 25 OWN ^ 

2 P. L. T. 397 (P. 0.}. ’ ' 
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sh. uld attach to such property. That case 

19 clearly distinguishable from the case 

before us, I hold that the registration is 
without any flaw. 

Ihe next point urged is that Lachman 
Das had no interest in the property at the 
date of the mortgage. Lachman Das had 
^ right in the property subject to 

the life-interest of his maternal grand¬ 
mother. This vested interest was a trans¬ 
ferable property and the mortgage attached 
to this property. Further, on the death of 
the grandmother, Lachman Das would be 
the absolute owner of the property and the 
grandmother having already died the mort- 
gage attaches to the property, uide, s 43 
of the Transfer of Property Act. 

The third and last point is that Lachman 
Das executed the mortgage-deed under 
undue influence. Not a word has been said 
to show that the mortgagee Ram Prasad 

had any influence over Lachman Das. The 

statement of Lachman Das has been read 
out to us. All that he does say is this. 
Ram Prasad the morJgagor was the husband 
of his mother’s sister, that he, Ram Prasad, 
was an elderly man and that, therefore, he 
acted under his uncle’s direction. At the 
date of the mortgage Lachman Das was a 
man of 25. He has admitted that there 
was a shop styled Ram Prasad-Lacbman 
Das at Bareilly and he used to visit that 
shop daily although only for an hour or 
two. That shop carried on a cloth busiu^es. 

It appears that the plaintiff’s case was that 
he was a commission agent and the tirm 
of Ram Prasad Lachman Das purchased 
cloth through him from time to time and 
that for the balance due to him Rain Prasad, 
Lachman Das and Musammat Barfi exe¬ 
cuted the mortgage. In this state of affairs 
it is difficult to see whence the undue in¬ 
fluence comes. 

There is nothing in the appeal and it 
must fail. 

A cross-objection has been filed on be¬ 
half of the plaintiff-respondent. It ap¬ 
pears that the learned Subordinate Judge 
has, perhaps through inadvertence, omitted 
to allow interest after the peiiod of two 
months allowed by him for payment of 
the mortgage money. There is no reason 
why the mortgagee should not have the 
usual 6 per cent, interest on the total 
amount of the principal sum and Ihe inter¬ 
est due up to the date fixed for payment, 

I would allow interest at 6 per cent, per 
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annum. I would dismiss the appeal and 
allowthe cross-objection both with coats. 

Ashworth, J,—I concur in all three 
findings. I would like to adii. however, in 
respect of the first point tiiat there is 
nothing in 1 r\v t:) rernier invNalid a sale of 
property by one person to another for the 
sole reason of giving that other per-^on a 
right to register a mortgage-deed in res¬ 
pect of other property in a particular 
place. The motive of purchase is imma¬ 
terial and the only question is whether 
there was a valid sale. It is urged in 
this case that there is evidence to prove 
that the parties to tlie sale deed of the 
room had no intention that ownership in 
the room should pass and in the absence 
of such intention, there was no sale not¬ 
withstanding the execution of the sale- 
deed. Assuming, but not admitting, that 
there is such evidence, it is, in my opinion, 
inadmissible. The appellant’s Counsel has 
referred to the following dictum in Wcod- 
roffeand Ameer All's well-known commen¬ 
tary on the Indian Evidence Act: 

“Though evidence to vary the terms of 
an agreement in writing is not admissible, 
yet evidence that there is not an agreement 
at all is admissible." 

In support of this dictum two English 
decisions are relied upon, namely, 
Harris v. Rickett (2) and Pym v. Camp- 
helL{Z). Harris V. Rickett {2i is no author¬ 
ity for the riictim as stated. It is author¬ 
ity for the rule that Avhsre the whole of 
a contract is not contained in a written 
document, it may be supplemented by 
parol evidence of a collateral agreement. 
Collateral means In effect not inconsist¬ 
ent with the terms of the agreement in 
question Proviso (1) of s. 92 gives effect 
to this rule, or at least to so much of it 
as the Indian Legislature desired to incor¬ 
porate in the Indian Evidence Act. Pym 
V. Campbell (3) is authority for the rule 
that parol evidence is admissible to prove 
any collateral verbal agreement to the 
effect that a document apparently complete 
and operative on its face, should be con* 
ditional upon, and not operate, vntil the 
happening of a c^rtiin event, which has 
not occurred. This rule is reproduced in 
proviso (3) of s. 92 of the Evidence Act. 


(2) (1859) 28 Tj. J. Kx. 197; 1 H. & N. 1; 157 E. U. 

(^856) 6 El. & El ^^"0: 25 1^. J- Q. B. 277; 2 Jur. 
N.a.) 6U; 4 W. R. 528; 119 E R. 903; 106 E. R. 
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They arc iio autliority for iiol Kng that 
evidence in aiiy sliipo can he ;i linitted 
for the purp-'se of .showing tlrU tli' ic was 


no agreeuieiii at .ill. rr, in otlnu' wijrds, 
that a deed wis meant to In* iunpeia- 
tive. The (hcum criiici^icd, occnriii.g a.s 
it does in a wt-ll kiu- vn coinineiit:‘.i-\. has 
so often misi(*d the (Joints that 1 have 
thought it. dc^ir.hole to .shf)w that it n'=>edH 
the qualiiica’ious cxpre.«sed in ])rovisos 
1, 2 and 3 to s. )!2 of the Indian Evidence 
Act. These provi-iuns are to be rcu'l 
independently of English decisions. 

I hold, therefore, lliat the lower Appel¬ 
late Court was right in holding that the 
fact of the sale of the room being only 
effected in order to render the mortgage- 
deed in suit registrable at a certain [dace 
does not affect r!ie fact that the room 
was sold or the conseiiueiit legality of the 
registration of the mortgage-deed. 

By the Court. —The; appail i.s dis¬ 
missed with costs and the cro.s-s objection 
is allowed also with costs. The respond¬ 
ent No. I will liave interest on the total 
sum of the principal and interest up to 
the date of payment at 0 per cent, per 
annum. 

A. N. A. Appeal dismissed: 

Cross-objection allowed. 


BOMBAY HIGH COURT. 

Original Civil JuRrsoicnoM Appeal No, 

2 OF 192(). 

August 13, 1926. 

Present:Sir Amberson Marten, Kt., 
Chief Justice, and Mr. Justice Kemp.g 

HAJI MIRZA MASHAM ISPAHANI— 
Plaintiff—Appellant 

versus 

MIRZA AHMED ISPAHANI- 
Defendant—Respondb.nt. 

Civil Procedure Code (Act V of 190S), 0. XL, r. 1 — 
Practice—Appointment of Receivers—Motion to be 
made in open Court. 

Appli'Nation for the appointment of Receivers should 
be made in the ordinary way by notice of motion in 
open Court and not in Chambers. 

Appeal from the order of Mr. Justice 

Tara pore w«la. 

JUDGMENT.—In dismissing this ap¬ 
peal in the absence of any paities, we 
only wish to add that we must not neces¬ 
sarily be taken to approve of what Mr. 
Justice Taraporewala has said as to the pro¬ 
priety of hearing applications for the ap- 
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pointment of Receivers in Chambers. As 
at present advised, we think that these 
applications should be made in the ordi¬ 
nary V ay by notice of motion in open Court 
and not in Chambers. But, of course, as 
regards the present case we have heard 
no arguments as to whether there was 

anything exceptional to justify the course 
actually taken. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

thviL Revision Case No. 148 of 1926. 

January 19, 1927. 

Preseyit: —Mr. Justice Lindsay. 

The secretary of STATE for 
INDIA IN COUNCIL, thkough the Agents 
E. I, Railway and G. I. P. Railway- 
Defendants—Applicants 

versus 

Firm MANAK CPJAND & Sons 
throcgh BHAGWATI PRASAD— 
Plaintiff—Opposite Pakty. 

Provincial Small Cause Courts Act {IX of 1887),$ 
S-j—Revision—Perverae finding of fact—Interference 

Although it is not the practice of the High Court 
in cases under s. 25 of the Provincial Small Cause 
Courts Act, to interfere with findings of fact it will 
interfere where Uiey are absolutely perverse Ip 1032 
col. 1.] ■ ' 

Civil revision from an order of the Small 
Causes Court Judge, Agra, dated the 4th 
of August. 1926. 

Mr. G. TF. Dillon, for the Applicants. 

Mr. S. K. Dar, for the Opposite Party. 

JUDGMENT. —This is an application 
under s 25 of the Small Cause Courts Act. 
T. he application is made by the Secretary 
of State for India through the Agents, 
East Indian Railway and Great Indian 
Peninsula Railway. The opposite party is 
a firm, Manak Ohand & Sous, carrying on 
business at Agra. 

It is not the practice of this Court to 
interfere in cases under the Small Cause 
Courts Act with findings of fact, but in the 
piesent case I am satisfied after a perusal 
of the record and hearing Counsel that the 
judgment here is absolutely perverse and 
ought not to be maintained. It would be 
a gross injustice to the applicant here to 
allow this judgment to stand. The facts 
are very simple. A Bombay firm sent a 
large parcel of goods to this firm of Manak 
Chand & Sons, and apparently, when the 


V. MANAK CHAND & SONS. [100 I. 0. 19^7] 

marcel arrived at Agra it was found that it 
lad been tempered with. The plaintiff 
firm as they were entitled to do, applied 
to the Railway for open delivery, and it is 
common ground that the parcel consigned 
^ this plaintiff firm was opened on the 
Railway piemises in the presence of the 
Head Goods Clerk, Balwant Singh. It yvas 

found at the time the contents of the parcel 
were examined that two items of goods had 
been extracted, namely, 10 yards of tweed at 

Rs. 9 a yard and 12 yards of white cash¬ 
mere at Rs. 10 a yard. 

It is to be remembered that at the time 
this open delivery was made the plaintiff 
firm brought the invoice of the goods to 
the Railway premises. Balwant Singh, the 
Head Goods Clerk, states in his evidence 
that an invoice in English was produced 
before him of which he made a copy. This 
copy is on the record and has been sworn 
by Balwant Singh to be an exact copy of 
the invoice which the plaintifi’s agent pro¬ 
duced to him. It was found on an exami¬ 
nation of this invoice that the consignment 
of goods which was sent to this firm of 
Manak Chand at Agra contained a large 
number of silk articles. From the invoice 
which is on the record I find that the 
following articles were mentioned in it:— 

Rs. A. Rs 

2 pieces of silk at 48 0 each value ... 96 

2 silk reels at 15-0 each .30 

2 - 12-8 .. .25 




doz. handkerchiefs 58 0 a ’doz. 




1 piece of silk 
1 


60 0 






yy 


91 


99 




• 4 • 


4 4 4 


• 4 4 


... 29 
... 30 
... 55 
... 52 
... 58 

On this invoice, therefore, it is clear 
that this parcel sent to the plaintiff firm 
contained silk goods of the value of over 
Rs. 100. When the present claim was 
brought against the Railway for compensa¬ 
tion for the loss of the two items described 
above, the Secretary of State pleaded s. 75 
of the Railvvays Act and refused to allow 
compensation. Section /5 of the Act lays 
down that “when any articles mentioned in 
the second schedule (including silk articles) 
are contained in any parcel or package 
delivered to a Railway Administration for 
carriage by Railway, and the value of such 

articles...exceeds Rs. 100, the Railw^ay Ad¬ 
ministration shall not be responsible for 
the loss, destruction or deterioration of the 
parcel or package unless the person send- 
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in^ or delivering the parcel or package to 
tlie administration caused its value and 
contents to be declared...at tiie lime of the 

deli veiy of the parcel or package for carriage 
by Raihvay." 

^ 1 have already mentioned that the Head 
Goods Clerk was examined and deposed to 
having made the copy of the invoice with 
his own hand. Not a single word was put 
to this Head Clerk in cross-examination for 
the purpose of showing that the invoice as 
put in by him was erroneous in any res- 

psct. On the other hand, a servant of the 

plaintiffs’ went into the witness-box and 
produced, what is called, an invoice in 
Hindi. Ihis it was said had been prepared 
hys^Munib who was dead. The plaintiffs’ 
witness stated in examination-in-chief that 
the consignment of goods sent to Agra 
contained no silk. He modified this in 
cross-examination by saying that there were 
Bilk goods in the consignment but that 
they were imitation. 

It farther appears that a commission was 
issued to Bombay for the examination of 
the firm vhich had sent the goods to these 
people at Agra. The record of the answers 
which were given to ihe interrogatories 
proves to my mind conclusively that the 
statemenis made by the Bombay firm were 
altogether false and were made with the 
object of assisting the plaintiff firm at Agra 
in prosecuting a false claim. It is not to be 
believed for one moment that this Bombay 
firm coul i not produce their books or a list 
of their iovoice. They admit that they 
deal in silk and that silk goods were des¬ 
patched by them from time to time to the 
plaintiff firm. They tried to make out that 
they could not pro iuce their books of ac¬ 
count as they had been sent to a Court at 
Iad')re, and their answer, therefore, was 
that they were unable to say whether or not 
this particular consignment which was 
sent to the plaintiffs contained silk goods. 
I have no hesitation in saying that these 
answers were absolutely dishonest and 
ought not to be believed for one moment. 
They were cross-examined apparently by 
the plaintiff firm for the purpose of showing 
that the silk articles supplied were China 
or Japan silk articles, it maybe the case 
that the silk articles mentioned in the in¬ 
voice were China or Japan silk but China 
or Japan silk is not necessarily artificial 
silk, which is the case the plaintiffs were 
trying to out up. 

The Judge of the Small Cause Com t in 


im 


■ I * says that the burden of lu’oof 

in this case lay on the dcrend.-ni, as it 
undoulUe lly (ini, Init he i< Ijer 

wrong 111 saying that Hie defen.lam oTd iiot 
prove his cast*. li is inconeeivalile to lue 
that the Judge slionM hive anived ar a 
finding of this kind without di.-cusHdjg at 
all the question ot the nvoice which y 
been pur in by the ]I,:.ad G >u.‘si'U-vk. d'heie 
13 not a word in the judgment about this 
invoice. Ihe Judge doc.s not sav that he 
disbelieves the Head Goods Clerk.*and, as I 

have pointed out already, the 0.jods(’]eik 
was never cioss-examiucd regarding cue 
single Item. On the evidence as produced in 
the Court below, this jiulgmeut of t»;e Small 
( ause (^ourt is a perverse judgnieui, which 
1 no h0sitatiun in setting^ aside llie 
claim niade by the plaintiffs was a fraudu¬ 
lent claim and ought to have been dismiss¬ 
ed I allow this application, therefore set 
aside the decree of the Court below and 
direct that the plaintiff's’ claim do stand 
dismissed with costs. Gosts in this Court 
will include fees on the higher scade. 

^-Application allowed. 


^ BOMBAY HIGH COURT. 

bECOND Civil Appeal No. 750 of 1925 

August 1>, 1926. 

Presant.-^Justice Sir Lallubhai Shah, Kt. 
and Mr. Justice Fawcett, 

BARJORJI SHAI'URJI—Defe.vdaxt_ 

Appellant 

versus 

-7n ^ ^^—P^'AI.VTrFF-RF.SPOMDRXT 

Civil Procedure Code (Act V of 1008). s. G-H.s judi- 
caU-Landlord and tenant-Sult hi, landlord for Zs- 
scbsion and dani(t(j,’s for cuKi'uj trees-PUa of neniui 
nent {enana, round aja inKt •-Possession di.salloLd hut 
damages decreed~/)rch!on on permanent tenancij irhZ 
t ier res Permanent tenanC.s Zt 

trees-Morti,a<je~Mortgafjce s rujht to eject tenants of 

moiitiu'jor. • 

.A liin.llord sued l.is tenant tor p.os.se.s.sion of land 
and also to reeover a certain amount n.s damaRcs for 
reos cut. I hc tenant ,,leaded that Ihe tree.s hehuiRed 
to him as he was a permanent tenant and ahso on 
other cronnds ri.e plea .,f ,,ermanenl lenauev was 
found uKamst ami ihe claim for dmimsc.s was d.vrccd 
but p .s.sc.p,on was di.sallowed on the firound that 
notice had not been siren to the tenant i., termimuo 
his lenanc.v. Ihe, landlord Rave notice to quit and 
sued for iiosscssion, Tlie taiiai.t .ret up permanent 

Held, that the decision in the previous suit that 
the tenant had no permanent tenancy operated as 


1034 BARJORJI SHAPDEJI D. SHEIPATPfiASADJI VIHAEILALJI. [lOO 1. 0. 1927] 


res judicata inasmuch as, although the prayer for 
possession was disallowed in the previous suit, the 
decision on the question of permanent tenancy was 
necessary for deciding the question of damages, [p. 

Midnapur Zeviindari Co. v. \aresh ^arayan Roy 
(1). Daudhhai Allihhai v. Daya Rama {2) and Rama- 
sioami Goundaa v. Klaivasal Marudat Reddt {3), 

distinguished. i ^ 

A permanent tenant is the owner of the trees grow¬ 
ing on the laud. [p. 1036, col. 1.] 

A mort"ao-ee who is entitled to the possession of 
the mort^^ed property can determine the tenancy 
of an annual tenant of land forming part of such pro- 
perty without the consent of the moitgagor. p. 

Sscond £Lpp68-l fiom tn6 qccisiod of 
the District Judge at Surat, in Appeal 
No 44 of 1923, confirming the decree of the 
Joint Subordinate Judge at Bulsar, in 

Civil Snit No. 534 of 1921. r. r 

Mr. (t. N. Thakor, (with him Mr. R, J. 

Thakor), for the Appellant. 

Mr. P. B. Shuigne, for the Respondent. 

JUDGMENT. 

Shah, J.—The plaintitf in this case 
gave notice to the defendant to vacate the 
lands in suit in November, 19:;0. Accord¬ 
ing to that notice, he was required to give 
up the lands on March 31, 1921. The 
plaintiff claimed to be a mortgagee from 
the original Inamdars. The defendant 
was on the land as a tenant of the mort¬ 
gagors. The defendant pleaded that he 
was a permanent tenant ; that the mort¬ 
gagors were necessary parties; and that 
the plaintiff was neither entitled to posses¬ 
sion nor to enhance the rent. The first 
issue raised was whether the plea that the 
defendant was a permanent tenant was 
res judicata in consequence of the finding 
in the previous litigation between the 
same parties in. Suit No. 48 of 1915. 

The trial Court came to the conclusion 
that the plea of permanent tenancy was 
not now open to the defendant as that ques¬ 
tion was heard and finally decided in the 
previous suit between the same parties. 
The further question raised in the issues 
was whether it was not open to the mort¬ 
gagee, contrary to the wishes of the mort¬ 
gagor,* to determine the tenancy of the de¬ 
fendant. That issue also was decided against 
the defendant. In the result a decree was 
passed against the defendant directing 
him to deliver possession of the plaint 
lands to the plaintiff, and to pay Rs. 30d-9 0 
for lucFTie profils prior to the date of the 
suit. This sum was arrived at on the 
basis of the annual profits having been 


determined at Rs. 225, out of which the 
defendant had already paid Rs. 121* 14-0 a 
year as rent to the plaintiff. The sum 
represented the difference between the 
full rent payable for three years and the 
amount paid at the old rate. There was 
also a decree for future mesne profits from 
the date of suit until delivery of posses¬ 
sion, to be determined under 0. XX, r. 12, 
Civil Procedure Code. 

The defendant appealed to the District 
Court, and the same points were raised 
before the learned District Judge, who, on 
a consideration of the pleadings and the 
findings in the previous suit, came to the 
conclusion that the plea of permanent ten¬ 
ancy was not open to the defendant, as 
that question was heard and finally decid¬ 
ed in the previous suit between the same 
parties. On the other points also he affirm¬ 
ed the view taken by the trial Court, 
with the result that the appeal was dismiss¬ 
ed and the decree was confirmed. 

The defendant had preferred this second 
appeal, and the principal point argued in 
support of this appeal is that the lower 
Courts are wrong in their view that the 
plea of permanent tenancy is not open to 
him in this suit. 

In order to test this point, it is neces¬ 
sary to refer to the previous suit between 
the same parties. In that suit (No. 48 of 
1j15) the plaintiff-mortgagee sued the pre¬ 
sent defendant and also joined the original 
mortgagor as a party to the suit. The claim 
was for possession of the land, and also 
to recover a certain amount as damages 
from the defendant for having cut certain 
babul trees on the land. The plaintiff’s 
case was that the trees belonged to him 
and not to the tenant, and he asked for 
an injunction restraining the defendant 
No. 1, that is, the tenant, from cutting or 
dealing in any way with the trees situated 
on the land. The defendant’s answer, so 
far as it is material to the present point, 
was that he was a permanent tenant, and 
secondly, that he was the owner of the 
trees. Though it is not stated in terms in 
the written statement in that form, the 
issue framed shows that at least one of 
the grounds upon which he claimed the 
ownership of the trees was that he was a 
permanent tenant. Accordingly, Issue No. 

8 was framed in this way : 

‘Ts the defendant in possession of the 
lands as a permanent tenant ? Has he any 
right to the trees in the land ? ” 
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The learned Judge dealt with this issue 

n o 1 ^ U T 1 ^ ^ . 1 • 
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at considerable length in a eom,,anion 
suit 111 which the same poinfs hid arisen 
and which was filed on the same basis 
against another tenant. Pie came to the 
conclusion that defendant No. 1 was not a 
peimanent tenant, and he also found that 
he was not the owner of the trees It 
may be mentioned that in the judgment 
m dealing with Issues Nos. 7 and 8 the 
learned Judge, who decided the suit ob¬ 
served as follows : 

“The defendants resist the claim by 
asserting their own title to the trees. They 
say that they are permanent tenants of th*" 

land and as such entitled to the trees grow¬ 
ing therein.” 

In the end on a consideration of the 
evidence m tlie case, he found that the 
defendant did not hold the lands as a per¬ 
manent tenant and had no right to the trees 
in tli^eland. ^y hen defendant No. 1 appealed 
to the District Court, no doubt, he made 
a point in his memorandum of appeal that 
the question of permanent tenancy should 
not have been gone into at all, and that 
even apait from liis being a permanent 
tenant, he was o.vner of the trees. J>ut 
when the matter came before the learned 
District Judge, that position does not seem 
to have been adhered toor maintained; and 
again the following issues were raided'_ 

Issue xVo. J-'Whether defendant is a per¬ 
manent tenant?" Issue .Vo. 4Js he 
entitled to the balmt trees in the land ?” 
The learned District Judge observes in his 
judgment that “Closely connected with the 

question of permanen t tenancy is the right 

of the tenants to the babul trees.” He 
agreed with the findings of the trial Court 
on both these issues and confirmed the 
decree of the trial Court. I may add here 
that the decree passed by the trial Court 
on the findings was that the claim for 
possession was disallowed, but a decree for 
the price of the babul trees found to have 
been cut by the defendant was passed, 
and also an injunction restraining the de¬ 
fendant from interfering with the trres 
was granted against the defendant. The 
defendant preferred a spcond aupeal.and 
in second appeal the principal ptiint argued 
appears to have been whetlier he was a 
permanent tenant or not. In the judg¬ 
ment of this Court in 8 A. No. 459 of lu 9 
it was held that defendant No. 1 failed 
to prove that he was a permanent tenant. 
The question whether a mortgagee had a 


right to evict the tenants of the mortgagor 
was l.'f, open in view of the fact that there 
was no hccr e f .r possession passed by the 
lower Ooui-p and in other respects the 
de>.lee aliead\ pa-sed against the defend 
ant was continued and the appeal was dis¬ 
This^ was the result of the previous liti¬ 
gation oetween Ihe parties. It is urc'ed on 
behalf of the appellant now that tlie view 

taken bv all the three Courts with regard 

to his plea as to permanent tenanev is 
J^o\.resJwi,cata l.ecanse, though the ques¬ 
tion was heard, it could not be said to 

have been finally decided within the mean¬ 
ing of s 11, Civil Procedure Code, a.s tliere 
was no decree for po.ssession against him 
and as the plaintiff's claim in that suit for 
ipsscssion was disallowed. Though the 
hiiding was recorded against the defend¬ 
ant, It cannot be said to have been finally 
decided. In support of this contention 
reliance has been placed upon Midnapitr 
Zem’mari Co. y Naresh Ann,,/an RoyW 
I)audhhai Alhbhai v. Dayn R„ma (•>) and 
R'lmasirami Goundan v. Kalaivasal Marudai 

Rcildi (3) It may be mentioned here 
that the claim for possession was disallowed 
in the suit on the ground that, unders hi 
of the Bombay Land Revenue Code a 

notice to determine the annual tenancy of 

the defendant was necessary. The posi¬ 
tion is plain that if the decision as to the 
plea of permanent tenancy was on any 
ground unnecessary in the previous suit 
even though a finding be recorded, it could 

not be, .said to have b.ien finally decided 
But the pleadings in the previous litiga¬ 
tion, so far ai the present case is concerned 
are perfectly clear, and leave no doubt 
that the finding was necessary There 
was, undoubtedly, the pliintiifs claim with 
regard to the trees which were said to 
have been cut by the defendant, and the 
defendant pleaded that he was the owner 
of the trees because ho was a permanent 
tenant, though, as I have said, he did not 
say so ill the written statement. But that 
is the view which I take of the grounds 
as discloseiJ m the judgment upon which 
he really proceeded in that litigation 


(1) (U Ind. Cns. S.'Il; 48 I. A. 49; 48 C 4C0- U I 
W. ;J0 M. L. T. 279; A. I. K. 1922 P G 

(1 • L/ ). 

(2) :>l Ind. Cas. 109; 43 B. 588; 21 Bom la U 

.3. 81 lad. Gas. (522; 47 at 4o3; 46 M G I 198 19 

L. W. 377; ^\m} Jl. W. N. 2il A. I i 924 Mad 
469; 34 M. L. T. 62. 
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Though I recognize that he based his claim 
to the trees on grounds other than that 
of permanent tenancy, it is clear that he 
also claimed to he the owner of the trees 
on the ground that he was a permanent 
tenant. It is clear, according to the de¬ 
cisions in Harbans Lai v. Maharaja of 
Benares '4) and Sitahai Raghunath Karma- 
kar V. Shambhu Gajana (5) that a per¬ 
manent tenant is the owner of the trees 
growing on the land. It seems to have 
been so understood, as both the Courts 
observed that closely connected with the 
question of the ownership of the trees was 
the question of the permanent tenancy of 
the defendant. Therefore, in the present 
case, it cannot be said that the finding as 
to permanent tenancy was unnecessary. 
Farther, the present case is distinguishable 
from the other decisions which have been 
relied upon by the learned Counsel for the 
appellant. In the present case there was 
a decree passed against the defendant from 
which it was possible for him to prefer an 
appeal and to raise the question of per¬ 
manent tenancy, which was negatived by 
the trial Court, if he was minded to do 
so, and in fact he did so. It was not a 
case where, after the finding was recorded 
against the defendant, the suit was dis¬ 
missed as against him, with the result that 
he could not appeal fiom the decree and 
could not question the correctness of the 
finding against him. Therefore, it seems 
to me that, on the facts of this case, the 
cases relied upon by the learned Counsel 
are quite distinguishable, and do not help 
him in any way. 

It is not necessary for the purposes of 
this case to examine further the position 
whether, if the plaintiff’s suit had been 
dismissed, and if it was merely a case 
where relief by way of possession was 
claimed, and if it had been definitely found 
that in consequence of the defendant not 
being a permanent tenant but an annual 
tenant, a notice, as required by s. 84 of 
the Bombay Land Revenue Code, was ne¬ 
cessary, the finding that he was an annual 
tenant, as distingu'shed from a permanent 
tenant, could be said to be necessary for 
the decision of the suit or not. That point 
does not arise in the present case. 

Thus, I am satisfied that both the lower 
Courts are right in holding that the plea 

(!' :: A. 12C; A. W. N. (1001) 15. 

(5) 28 Ind. Cas. IJO; 58 B. 716; 10 Bom. L. R. 
.595. 


of permanent tenancy is not open to the 
defendant in the present suit, as that ques¬ 
tion has been heard and finally decided 
between the parties in the previous suit. 

As regards the second question that a 
mortgagee cannot determine the tenancy 
of an annual tenant in respect of land 
which forms part of the mortgaged proper¬ 
ty without the consent of the mortgagor, 
no authority has been cited. On principle 
the contention seems to be untenable. A 
mortgagee in possession has his own right 
of managing the lands; and he is not in 
any sense dependent upon the consent of 
the mortgagor in determining as to what 
rent he should reasonably seek from an 
aanual tenant in respect of a particular 
land and what tenant he should keep. 
Though that question was left open in the 
previous litigation, it seems to me that 
that contention of the defendant must be 
disallowed. 

As regards the question of mesne 
profits for three years prior to the date 
of the suit, the position is that in thei pre¬ 
vious litigation the plaintiff’s claim for 
possession was disallowed, and the second 
appeal to this Court was decided on 
July 15, ly20. Thereafter in November, 

1920, he gave a notice calling upon him 
to pay Rs. 300 as enhanced rent. It seems 
to us, under the circumstances, that, up 
to March 31, 1921, possession of the 
defendant cannot be said to be wrongful 
in any way. The previous notice, such as 
it was, was not considered good notice, 
according to the provisions of the Bombay 
Land Revenue Code, and under the cir¬ 
cumstances the plaintiff is not entitled to 
anything by way of mesne profits prior 
to the date of this notice, that is, prior to 
the date on which, if he was not prepar¬ 
ed to comply with the notice, he would 
be expected to vacate, that is, before March 
31, 1921. The suit was filed in August, 

1921. Therefore, the plaintiff is really en¬ 
titled to the extra profits as found by the 
lower Courts at the rate of Rs. 225 a year 
from April 1, 1921, and deducting there¬ 
from the amount which the defendant has 
admittedly paid, namely, Rs. 121-14-0 a 
year, he would be entitled to about 
Rs. 104 for one year. We think that, hav¬ 
ing regard to the short period between 
that date and the date of the suit, 
we would roughly fix the mesne profits at 
Rs. 40, having regard to the amount 
which would be due for one whole year. 
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Accordingly, we vdry tlie decree imiler 

appeal lyv substituting Rs. 10 for the sum 

of Ka, oJG 0-0 in the decree of the trial 

Court. In other respects weconlinn t!ie 

decree of the lower Appellate Court with 
costs. 

J.—I agree on all the three 
points discussed in the judgment just 
delivered by my learned lirother. As to 
the point of rc-S'yuJicu/u, the case isccrtainlv 
different from that of/)a(n//i/nH‘ Allibhxi v 
Daya Rama (2). In Piatt. J, a judgmeul in 
tliat case, he puts his conclusion mainly on 
the view that the cTiitention about ' the 
plaintih s rig'ht to enhancement of rent was 
consistent with the defendant in that suit 
being a permanent tenant. The same can¬ 
not be said here, because the finding that 
the defendant was a permanent tenant \rould 
certainly not be consistent with that part of 
the decree which allows the plaintilf 
damages for cutting babul trees. The deci¬ 
sion of this Court in Sitobai RaghiDiath 
Karmakar v. Shambhit Gajaua (5) that a 
permanent tenant has rights of ownership 
over trees on land, of which lie is a perma¬ 
nent tenant, shows that, if the defendant was 
a permanent tenant, he would have rights 
over the trees such as he asserted. That 
was a decision in 1914, prior to Suit No. 48 
of 1915, and obviously, therefore, the claim 
of the defendant to ownership over the trees 
could not be disposed of without a finding 
whether he was or was not a permanent 
tenant. The same distinction applies to the 
remarks of Heaton, J.. in Daudhhai Allibhai 
V. Daya Rama (2) that the decree passed 
“is precisely the decree which would follow 
if the Court had held that the tenant was 
a permanent tenant and not a yearly 
tenant," etc. Here the same decree would 
not have been passed, if the defendant had 
been held to be a permanent tenant. 

Then, in regard to the Privy Council deci¬ 
sion in Midnapiir Zemiiiclari Co. v,NarcsIi 
Narayan Roy (1) and the Madras decision in 
Ramasaini Goundaa v. Kalaivasal Mavudai 
Reddi (3) the test there laid down is whe¬ 
ther it is necessary or not to come to a find¬ 
ing such as this one whether the defendant 
is or is not a permanent tenant, in those 
two cases it was not necessary to come to a 
finding upon that question. In the present 
case, as my learned brother has clearly 
shown, it was necessary to have such a find¬ 
ing. 

As regards the question of mesne profits, 
those can only be recovered from the time 
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ALLAHABAD HIQPi COURT. 

FihST Civil. Ai'iMiAf. pi! pr>|’ 

Alareh 1-,), 

I Ml’. Justice Mi lna ji and 

Mr. Justice 

BAZ BAHADl'I^ SIXCII a: a onmks - 
Plaintiffs—A i iia,, an; 

(Vr.si/.v 

RACiflLBIR PliASAI) and orina'ib— 

Drkendaxts—RE. spoNnrvTs 

ICrolrncc Act A nf /.s.',.',, 

Ad,n,s.,to?i 0 / rrrni,l ni 0: nu.ci 

— alia! ni/w' of. ' ' 

A recital of receipt of cou>i.;.'T,it iu-i i,, a .!.■ .J ,|oe.s 
not oi)er<'Ue as nn est.>|>j,el. | p. c ,|.-j,] 

lor Ayiinwth. •[,—An .nlinissioa as 

It stands am| it is not pcrinissiLIo to one part 
ul an a'unis.sion ainl ri ject anoih.-r jaii. \ihiy i 

Admissions arc of no evidential valij.- oiv ■ ihc-v 
are proved untrne. pa/t/.j 

First appeal from the decree of the Sub- 
ordiuate Judge. Mirzapur, dated the I5th 
of December, 1923. 

Mr. S. D.Shiha, forrlic AppelUmls. 

Dr. tS. N. I'Cii, and Mr. Ajudhia Nath for 
the Respondents. 

JUDGMENT. 

Mukerji, J.—This is a vhlnWiW ap¬ 
peal arising out of a redciKp-tioa 
There was a mortgage executed i.y oi^e 
Durga Singh in favour of throe per.-o'is 
Caya Prasad and two others, fora sum of 
Rs.5,7U0onthe 11th of Januarv, 1S77. The 
mortgage was a usufructuary one. The 
plaintilfs who claimed to have rci'eived 
the property, on foot of a Will executed 
by Durga Singh, seek to redeem it on 
payment of a certain sum of money. The 
defendants are transferees of tiie original 
mortgagees. The question is what is the 
amount that has to be paid in ord'^r to 
eifect redemption. On behalf of the ap¬ 
pellants, it has been contended that the 
lower Court should not have allowed the 
mortgagees a sum of Rs. 122 and the in¬ 
terest thereon, a sum of Rs. 20-12 0, on 
certain grounds. AVe have to see whether 
the appellants are right. 


^ . 
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It appears that one of the items that 
make up the sum of Rs. 5.700 the total 
mortgage money, was a sum of Rs. 1,011 
agreed to be paid by the mortgagees and 
to be received by the mortgagor, at the 
registration. Accordingly in the mortgage 
deed the mortgagor said as follows:— 

“To-day I received a farther sum of 
Rs. 1,011 in cash at the time of registra¬ 
tion “ The appellants' case was that out 
of this sum only Rs. 889 was paid before the 
Sub-Reiiistrar and they contend that the 
balance of Rs- 122 should have been de¬ 
ducted from the mortgage-money along 
with interest. On the one hand we have 
the statement of the mortgagor in the 
deed that he expected to receive a sum of 
money at the registration. On the other 
hand, we have got the certificate of the 
Sub-Registrar that only Rs. 889 was paid 
before him. In the circumstances the Sub- 
Registrar's certificate should have, in my 
opinion, prevailed as against the statement 
of the mortgagor in the deed, which does 
not amount to even an admission, which is 
usually rebuttable. 

As regards interest, the mortgagees 
claimed it at the rate of 1 per cent, per 
mensem up to the date on which the mort¬ 
gagor could redeem a prior mortgage and 
obtain possession of the mortgaged pro¬ 
perty. Interest at that rate has been allowed 
by the Court below, and it is agreed by 
the learned Counsel for the appellants that 
this interest ought to be allowed. It fol¬ 
lows, therefore, that if we deduct the sum 
of Rs. 122 we must deduct the interest also 
which comes to Rs. 20-12-0, I would, there¬ 
fore, allow the appeal to the extent of 
Rs. 142-12-0. The amount payable to the 
mortgagee on redemption should be reduced 
by this sum. 

There is a cross-objection that the Court 
below should have allowed to the respond¬ 
ents a sum of Rs. 740 3-9 over and above 
what it has allowed. No evidence was 
laid before us to substantiate this cross- 
objection. No evidence has been printed. 
The cross-objection, therefore, fails. Iwould 
dismiss it also with costs. 

Ashworth, J.—I concur, but it ap¬ 
pears to me desirable in view of the re¬ 
marks of the District Judge in his judg¬ 
ment, to consider, in somewhat more detail, 
the question of the conclusiveness in a 
mortgage or sale-deed of an averment of 
receipt of consideration. In this case the 
piortgagor stated in the mortgage-deed: 
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“To-day, I received a further sum- of 
Rs. 1,011 in cash at the time of registra¬ 
tion.” The Sub Registrar’s endorsement, 
however, states: “The executant received 
Rs. 8S9 in cash at the time of registration.” 
The District Judge has rightly considered 
that the recital by the mortgagor dees 
not operate under the law of estoppel. It 
may be mentioned that in English Law the 
general rule appears to be that a person 
who is a party to a deed is estopped from 
denying its contents, but that to this 
general rule there is the exception that a 
receipt in a deed does not amount to an 
estoppel generally, either at law or in equi¬ 
ty. See pages 49 and 50 of Cockle's Cases 
and Statutes on Evidence, 4th Edition. In 
India the law on the subject is contained 
in the Evidence Act, of which Act ss, 17 
to 21 treat of admissions and s. 115 of 
estoppel. It has been declared, in decisions 
of the Privy Council that s. 115 is not 
exhaustive of the law of estoppel applicable 
to India. But it may safely be said that 
a recital of a receipt in a deed will not 
operate as an estoppel, under any applica¬ 
tion of the principle embodied in s. 115 
(as opposed to the actual terms of that 
section) because as stated above, such re¬ 
citals do not operate by way of estoppel in 
English Law. We have, therefore, to view 
the recital merely in the light of an ad¬ 
mission, and from this point of view, the 
sections in the Evidence Act as to admis¬ 
sions must be deemed to be exhaustive. 
Now, an admission must be read as it stands 
and it is not permissible to take one part 
of an admission (as to a single fact or 
occurrence) and reject another part. la 
this case, the recital in the deed says that 
the mortgagee received a certain sum at 
the time of registration. It is not permis¬ 
sible to cut down this admission into a 
mere statement that he received it. Admis¬ 
sions are of no evidential value once they 
are proved untrue. This admission is 
proved untrue by the Sub Registrar's en¬ 
dorsement that a lesser sum was paid at 
time of registration. The admission must, 
therefore, be rejected entirely and the 
District Judge was not correct in treating 
it as an admission that the money had been 
received though at some other time than at 
the time of registration. 

By the Court. —The appeal is allowed 
in part and the decree of the Court below 
is modified to this extent that the amoun 
pejableby the plaintiffs will be reduce 
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by the sum of Ks. 142-12-0. A fresh re¬ 
demption _ decree will be prepared in this 
Couit. bix months’ time is allowed from 
this date for payment. The appellants 
will have their costs in proportion to iheir 
success and will pay costs in proportion to 
their failure. The cross-objection is dis¬ 
missed with costs. 

A. Decree varied. 


BOMBAY HIGH COURT. 

' Second Civil Appe.vl i\o. 782 of 1.;25. 

August 3, 1 ‘j2(). 

Present-—Sir Amberson Marten, Ivr., 

Chief Justice, and Mr. Justice Patkar. 

CHATUR BAWA Ml LJI— Defendant— 

Appellant 

VO'SVS 

POPxlTLAL NAKANDAS and others 
—Plain i iffs—Respo.vdknts. 

Mortgage—Pn-linmuirii (leerce—l)ci,o.'iit of mooep 
after .six inoyiths but before stcjf.s n;v taken bi/ mortgatice 
^Ordcr absolute for redemption, legality of—Power 
of Cou7*f to extend time. 

Althougli the money due under n j>reIlmin!U’y d(*- 
cree is not deposited by a inortgfjgoi* within the 
period of 6 months provided irj tlie decree, a (.'ourt 
will not order the mortgaged jnoperty to be sold or 
foreclosed, where the money is deposited in Court 
before any application is made by the mortgagee to 
enforce his rights under the preliminary decree. 

Second appeal from the decision of the 
Joint Judge at Ahrnedabad, in Appeal No. 
462 of 1924, conlirming the decree passed 
by the Subordinate Judge at Viramgau, in 
Civil Suit No. 099 of 1921. 

Mr. G. S. Rao, for the Appellant. 

Mr. II. V. Divatia, for the Respondents. 

JUDGMENT. —In this case there was 
a preliminary decree for redemption pass¬ 
ed in January, 1923, in favour of the re¬ 
spondent-mortgagors. They had to pay 
the money within six months. The order 
provided that if they did not do so, the 
mortgagee was to be entitled to recover 
the same by sale of the property in suit. 
In fact they did not pay the money with¬ 
in six months, and they only paid it into 
Court in September, 1924. On the other 
hand, the mortgagee in the meanwhile 
had not taken any steps to ask either for 
sale or foreclosure by reason of the default 
in payment by the mortgagors. The con¬ 
duct of both parties may to some degree 
be accounted for by the fact that there 
was a second appeal by the mortgagee to 
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the High Court against the preliminary 
decree for ivd-nnptlou, but eventually he 
was nnsiicces-i'u]. 

Now ii apn-ir.s that the inuiicy was 
accepted l-y ihv (\.uir in eitor as lo ili,* true 
facts, that js to Say, Ihe t lerk of the I'ourt 

\ya3 not told that the, ])ayment was out of 

time. 'I'he same day the payment was 
made, the mortgagors applied ;or the pre¬ 
liminary decree to he made ab.^olute. Then, 
on October h, nt2;. they a|)piied for the 
delay to be e.xcusod: and on November 8 
"a decree absolute lur redemption" was 
passed. This decree does not appear to 
have been drawn up, but we understand it to 
mean that in fact the Court accepted the 
payment and directed the mortgagee to con¬ 
vey the property to tiie mortgagors. 

There was an appeal by the mortgagee 
to the Joint Judge, who rejected it on 
the ground that no appeal lay from an 
order extending time for payment. Now, 
we do not propose to decide whether in 
that parlicular respect the learned Joint 
Judge was correct or not. But assuming 
for the sake of argument that an appeal 
did lie to him, still, in our opinion, the 
trial Court was clearly right in extending 
in effect the time for payment of the 
money. The position was this. Both parties 
had been guilty of laches—the mortgagors 
in not paying the money, and the mort¬ 
gagee in not applying for an order for 
sale or foreclosure. What then were the 
remedies for the mortgagee ? He could 
apply for a decree absolute for sale. But 
1 take it that no Court would order the 
mortgaged property to be sold, when the 
money was already deposited in Court and 
was available for the mortgagee. If, on 
the other hand, he applied for foreclosure, 
we do not think that any Court of Equity 
would, in a case like the present, pass a 
decree for foreclosure when the money was 
there in Court ready for the mortgagee 
to take it out, and where the mortgagee 
himself had waited for at least a year 
before making any application to enforce 
his rights under his preliminary decree 
If, on the other hand, he relied on his 
second appeal to the High Court as justify¬ 
ing his delay, then the delay of his oppo¬ 
nent in paying the money ought also to 
be excused. 

Therefore, on the merits of this case 
it seems to us that the decree passed by 
the trial Court was correct, and that, ac¬ 
cordingly, this appeal should be dismissed 
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with coats. We do not think this is a case 
where we should send it back to the lower 
Appellate Court for any further considera¬ 
tion. 

A. N. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 19i0 of 1924. 

March 9, 1927. 

Present: —Mr. Justice Bovs and 
Mv. Justice Kendall. 

Pandit Soti BHACWANDAT SHASTRI 

AND ANOTHER—Plaintiffs—Appellants 

versus 

RAJA RAM— Defendant—Re.^ponebnt. 

Contract Act [IX of 21—Agreement to per^ 

j'inn fur auccc.ss in litigation, whether against 

public policu -I’nrightc.ous object. 

The plaiiititT au'l the defendant entered into a cou- 
traet, nnder wliieli the plaintih undertook. t<» perform a 
kind ol'puja'ov ann.ihthan' in order to brin^? about 
tile defendant's success in a pending litijjntion, and 
the defendant agreed to give tiie plaintiff in re¬ 
turn one-tenlh of the amount recovered by mean.s of 
the litigation. It was found that the intention of the 
parties was that llie plaintiff should exercise some 
intlueiice unautliorised by law, whether righteous or 
the reverse, and whether through any particular deity 
or not witli tlie object of bringing about the success 
of the defendant. The plaintiff carried out his part 
of the contract and the defendant was successful. 
The plaintiff sued to enforce payment of the one- 
tenth; 

Held, that the contract was against public policy 
and, tliercforc. void and unenforceable. 

Second appeal against the decree of the 
Additional District Judge, Moradabad, 
dated the 23rd of September, 1924. 

Dr. M. L. Agarirala, for the Appellants. 

Mr. Ilaribans Sakai, for the Respondent. 

JUDGMENT.—This second appeal 
arises from a somewhat peculiar suit. The 
plaintiff and the defendant had entered in¬ 
to a contract by which the plaintiff under¬ 
took to perform some kind of "'puja" which 
is referred to as '"anushthan' in order to 
cause the defendant to be succcessful in a 
suit which he had before the Courts. In 
the event of his success the plaintiff was to 
get one-tenth of the decree money. The 
plaintiff partially, at any rate, carried out 
his part of the contract and the defendant 
was successful in his suit. The plaintiff, 
therefore, brought the present suit to enforce 
the payment of one-tenth of the decree 
money. The trial Court decreed the plaint¬ 
iff's claim in part, but the lower Appellate 
■Court dismissed the plaintiff’s suit on 


the ground that the agreement entered 
into between the parties was contrary to 
public policy. 

The question of whether this agreement 
was contrary to public policy is the only one 
that has been argued before us in second 
appeal. It has been argued on behalf of 
the plaintiff-appellant that the grounds on 
which a suit is barred by public policy have 
been very strictly limited, and that it is 
unsafe to make any addition to the class 
of suits that can be so barred. It is urged 
that it cannot be against public policy to 
pray for success in a suit and that in effect 
this was what the plaintiff undertook to do 
on behalf of the defendant. The finding 
of the Court below is that the plaintiff un¬ 
dertook by prayer (“prarf/iana”) to bring 
extraneous influence on the mind of the 
Court trying the defendant's suit. We 
think that the circumstances of this case 
distinguish it from one in which one 
person should merely have undertaken to 
pray to a righteous deity for the success of 
another’s suit for in such a case the deity 
being righteous would be understood 
only to exercise an influence in a just 
cause. In the present case the inten¬ 
tion of the parties evidently was that 
the plaintiff should exercise some in¬ 
fluence unauthorised by law on the mind 
of the Court, whether righteous or the 
reverse, and whether through any paticular 
deity or not, at any rate with the object of 
bringing about the success of the defend¬ 
ant in those proceedings. We think that 
such an agreement must be held to be 
contrary to public policy. It is true that 
no similar case has been quoted to us from 
the Indian or English Courts to fortify 
our decision, but such a case as the present 
could not now occur in England and it may 
be doubted whether such a case has ever 
come before an English Court; nor have 
been referred to a similar Indian case. 

The appeal is dismissed with costs. 

A. N. A. Appeal dismissed. 
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Tn rc umau ^ooaki. 


OMBAY HIGH COURT 

C R 1 M I N A L, K E Klv R EN (' i; . 


Octolier 11, 

Present :—Justice Sir Lallubhai Shah, Kr., 
and Mr. Justice Fawcett. 

In re UMAR SOBANL 

Cormiers' Act {/T o/ JS:/), s. -J/n/uisitifu ~ 
]'6rdii’f of -Iiti'K U'joinxt wci<jh( of cridenct—Cjroiier, 
whether cnn i-efer to U 'ojh Court—Amendmvnt of tn- 
quisition—tduoshimj of iiuiuisiluoi- High Court, potccrs 

The Conuierrt' Aot <lofS not oontempljite a ri fcn-nco 
by u Ooroaer to lli-.' High Court n-h<MV he disagrees 
witii the verdict of the /ury, but it is open to the 
High Court to interfere on n|)]>li(*ation by |);!:iies 
alYected by the inquisition, [j.. 1012, col. 2.) 

An inquisition under the Coroners' Act caniKa he. 
quashed by t)ie High Court on the ground that the 
findings of the Jury are against the evidence in the 
case. [p. 1014, col. 1.1 

The power to amend an inquisition is restricted 
to technic.al defects, ["p. 1012, col. 1. i 

Reference by the Coroner ot Bombay. 

Mr. Vclaniy for the deceased's widow. 

Mr. Kanga, Advocate-General for the 
Police Commissioner. 

JUDGMENT. 

Shah, J. —The papers relating to the 
inquisition touching the death of Umar 
Haji Yusuf Sobani have been submitted to 
this Court by the Coroner. In his letter of 
reference the Coroner has stated that the 
Jury have returned a verdict which, in his 
opinion, is “antagonistic with the evidence 
given by well-known medical men and 
with the circumstantial evidence in the 
case." Notices were ordered to be issued 
by this Court to the parties who appeared 
on the record to be interested in the in¬ 


quisition, namely, the Police Commissioner, 
the widow of the deceased, and the brother 
of the deceased. Before us now there is no 
appearance on behalf of the brother of the 
deceased, but the learned Advocate General 
has appeared on behalf of the Police Com¬ 
missioner, and Mr. Velani has appeared on 
behalf of the widow of the deceased. 

As apparently this is the first case* of its 
kind in which the Coroner has submitted 
the papers in order that the inquisition 
may be either amended or quashed, it is 
desirable to refer briefly to the nature of the 
powers which this Court has with reference 
to the inquisitions of the Coroner and to the 
procedure to bs followed. 

In the main we are regulated by the pro¬ 
visions of the Coroners' Act (IV cf 1871). 
In this Act there is no provision enabling 
the Coroner to refer the matter to this 
Court. Section 29 provides that:— 



' .\«) iu((ui-il loll found U[iri,, f.i' by u:i\' 
iiupiesl shall be quashed for any l•■^•hnicaL 
defect. 

“Ill anv c.H.’ oficaiinical dcfc'-l, a Judge 
of the High ( )m(. may, if he thiijks lii, 
order the inqui.^itioii to be amen 1-d. and 
the same pIuiII forthwith he aniemii d ac- 


cordiug’y." 

Iiisayiug that (here is no provision in the 
Act enabingthe Uorouerto refer ihe p iper.s 
to this Court, I do not wish to lis under¬ 
stood as layiag down that in no case fin 
lie do 80 . But the normal procedure, to my 
r.iiiid, would be that any party iuteiested 
in. or affected Ijv. the iiniui^iiion may 
apply to this Court foreillier arneiidiiig or 
quashing the verdift of the Jur>. in the 
]u*esent case, as 1 have already indie ite<l, 
no sucii a[)}.)licatiou wa-i ma le Ijefore this 
<iay. It may have been due to the uiulcr- 
standing of the parties that as the Coroner 
had submitted the papers to this Court, it 
was not necessary to do ao. But ordinarily 
1 should say that cogni.'auce of such pro¬ 
ceedings could be properly tikea on the 
application of any party afl'ected by the 
inquisition. 

The estent of our powers is indicatf^d 
primarily by the provisions of s. 29 of the 
Coroners’Act of 1871. I may point out tha^ 
under “the Letters Patent of 18.*3 Estab¬ 
lishing the Supreme Court of Judicature at 
Bombay" it w’as provided as follows 
(page 10): — 

“That the said Chief Justice and tliesaid 
Puisne Justices shall, severally and respec¬ 
tively, be, and they are, all and ev'cry of 
them, hereby appointed to be Justices and 
Conservators of the Peace, and Coroners, 
within and throughout the Settlement of 
Bombay, and the Town and Island of 
Bombay, a.ud the Limits thereof,...and to 
have such Jurisdiction and Authority as our 
Justices of our Court of King’s Bench have 
and may lawfully exercise, within that part 
of Great BrRaia called England, as far as 
Circumstances will admit." 

When the Indian High Courts Act was 
passed in 1861, under e. 9 of that Act (24 
& 23 Vic. c. 104b all the power and author¬ 
ity vested in the Supreme Court and in the 
Sudder Adawlut were reserved to the High 
Court, subject to the provisions of the 
Letters Patent and subject and without 
prejudice to the legislative powers of the 
Governor-General of India in Council. 
Under the present Government of India 
Act, s. 103, sub'S, (1), the same powers are 


1042 


In re pmar sobant. 


continued, subject, of course, to the provi¬ 
sions of any Letters Patent or to any statu¬ 
tory provision. Thus, this Court has. sub¬ 
ject to the provisions of the Coroners’ Act, 
all the powers which the Court of King's 
Bench had with reference to such inquisi¬ 
tions when this High Court was constituted. 
It is not necessary for the purposes of this 
case to attempt to define exactly the extent 
of those powers. But it is clear from s. 29 
of the Act that the power to amend the in¬ 
quisition is restricted to cases of technical 
defects and as regards quashing the inquisi¬ 
tion it is definitely provided that it 
shall not be quashed for any technical 
defect. But there is no provision as to 
when and on what grounds it may be quash¬ 
ed. We have, therefore, to be guided by 
the powers which were exercised by the 
Ciurt of King’s Bench in England when 
the High Court was constituted. 

The learned Advocate-General in this 
case has not made any application with re¬ 
ference to this inquisition on behalf of the 
Police Commissioner. Mr. Velani, however 
has made an application on behalf of the 
widow of the deceased to amend or quash 
the inquisition on two grounds. First, it is 
contended that the inquisition should 
D3 amended on the ground that the verdict 
of the Jury is opposed to the weight 
of the evidence, in so far as it does 
not definitely find that the opium was 

self-administered and not administered 

by any other agency to the deceased. 
Secondly, it is urged that the inquisition 
should be quashed on the ground that some 
of the jurors were friends of the brother of 
the deceased, and that has vitiated the 
verdict of the Jury. This application is not 
opposed by the Advocate-General. 

As regards the first ground I may 
state that it does not constitute a technical 
defect in the inquisition: and it is not a 
ground for amending it. The question is 
whether we should quash the inquisition on 
ground. I am of opinion that we 
should not. It involves appreciation of 
evidence. I doubt whether in England the 
Court of King’s Bench would quash it on 
such a ground. The statement of the law 
in para. 650 at p. 285 of Halsbury’s Laws of 
England, Vol. VIII, and the report of Reg 
V. Ingham (1), at p. 261’*' appear to support 

. ^ ^83: 10 Jur. 

(a. 8.) 96S: 10 L. T. 4S6; 12 W. R. 793; 9 Cox C. C. 508; 

122 R. R. 827. 
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this view; nor is the present case like the 
case of lieg. v. Carter (2), where evidence as 
to how poison was administered was ex¬ 
cluded, though it was available. Taking 
the provisions of 50 & 51 Vic. c. 71. s. 6 (1) 
oj, on this point as a guide, and not as 
debning the powers of this Court or as con¬ 
ferring them, I am not satisfied that it is 
nece.ssary to interfere in this case. The 
said provisions are as follows.— 

“6.—(1). Where Her Majesty’s High 
J^ourt of Justice, upon application made 
oy or under the authority of the Attorney 
General is satisfied either...(6) where an 
inquest has been held by a Coroner that by 
reason of fraud, rejection of evidence, ir¬ 
regularity of proceedings, insufficiency of 

inquiry, or otherwise, it is necessary or de¬ 
sirable, in the interests of justice, that an¬ 
other inquest should be held, the Court 
may quash the inquisition on that in- 

There is no such e.xpres8 provision in the 
Coroners Act with reference to the powers 
of this Court to quash the inquests of the 

unon ground 

upon which we are asked to inter^re it 
neithL*^° to say that it’ is 

mterests of justice to order a fresh inquest. 

tion ground upon which the applica¬ 
tion 18 based IS that the verdict of the Jury 

fhp widow in so far as it leaves 

Sct of thp’"?® • • the ^'^idence. The 
verdict of the Jury is m these terms:— 

jr ‘ hue to opium poisoning; 

canLt '^hsence of direct evidence we 

cannot determine whether opium was self- 

administered, administered^ by Tforfin 

hand or taken accidentally.” foreign 

tJifn purport to find any- 

thKS?^® J*rry affirm 

Sion as to t° ® hefinite conclu- 

tpred Tv.^? e^rne to be adminis- 


tered Tho^ i u-i-T oe adminis- 

justified on may not be 

sffier it neeeesarW^^hfs 

ButThereTnTs” that quesTion 

verdict or on th either in the 

leen thJt as we have 

adminis- 

why this vprdi’of and there is no reason 
the"^ Sdow or bv 1 ^rrterpreted by 

(2) (l«r6) 45 L j OB 7 n T°“rS really 
882; 13 Cos C. 0.' 220. W. R, 
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affecting the widow. No doubt, the ques¬ 
tion is left open so far as this inquisition 
is concerned. But that by itself is not a 
sutficient ground to justify our going into 
the evidence, nor do we think that in the 
interests of justice it is necessary in this 
case to do so. It may be that in a given 
case, whereon substantial grounds an in¬ 
terference is needed, it may be necessary 
to quash the inquisition. But in this case, 
if \ve would yield to the application of the 
widow to go into the evidence, we would 
not be in a position to amend the inquest 
but would have to order a fresh inquest 
which, in my opinion, is wholly uncalled 
for and unnecessary under the circumstances 
of this case. Therefore, the first ground 
of the application fails. 

As regards the second ground, it is clear 
that there is no suggestion on this record 
that any of the jurors were friends of the 
brother of the deceased. In fact, the Coro¬ 
ner has observed in his charge to the 
Jury that he took particular care to set aside 
those who were known to be the friends 
of the deceased. Even now when this 
ground is state! before us by the 
learned Counsel for the widow, there is 
no statement on oath that any particu¬ 
lar juror was a friend of the deceased 
or of his brother. I do not wish to be 
understood as accepting the position that, 
even if that had been made out, it would 
necessarily be sufficient to justify the 
quashing of the inquisition. But assuming 
that it may be a possible ground for the 
application there is no basis on the mater¬ 
ials before us for putting forward such a 
ground 

1 would, therefore, decline to interfere 
and direct the papers to be returned to the 
Coroner, 

Fawcetty J.— This is practically a 
case before us in the form of a reference 
by the Coroner in a letter to the Clerk of 
the Crown. The Coroner is of opinion that 
the proper verdict should have been one of 
death by self-administered poison, namely, 
opium, and that the verdict of the Jury 
was insensate and against the weight of 
the evidence. Our powers in a matter of 
this kind have been clearly stated in my 
learned brothers judgment, and I do not 
propose to travel over the same ground 
again. In my opinion, it is difficult to say 
that a reference of this kind can properly 
come from a Coroner. It is rather ana- 
}ogoue to the case where a Sessions Judge 


disagrees with tlie verdict of the Jury, but 
express provision is made in s. ;JU7 of tlio 
Criminal Procedure Code for his referring 
the cise to this Court for decision. There 
is no corresponding provision of this kind 
in the Coroners’ Act, nor does the English 
Law on the subject afford any precedent for 
such a procedure. The nearest reported 
case that I have been able to find to the 
present one is that mentioned inJJalsbury’s 
Laws of England, Vol. VIII, at page 285. 
namely, Rtx v. WotA (3y In that case it 
was held that “an inquisition may be quash¬ 
ed upon the application of the Police 
Authorities made with the acquiescence of 
the Coroner, on the suggestion of the 
Coroner’s Jury that they are dissatisfied with 
the verdict returned by them”. But that 
is a very different case to the present one. 
First of all there is no application by the 
Police Authorities to quash the inquisition, 
although they support the Coroner's view. 
But a more important difference is that the 
Jury in this case are not questioning their 
own verdict. There is, of course, the pro¬ 
vision in cl. 27 of the Letters Patent of 
this Court, by which this High Court is 
created a Court of reference and revision 
from the Criminal Courts subject to its 
appellate jurisdiction, but that cannot 
apply here, for the Coroner s Court cannot 
besaidtobea Criminal Court within the 
meaning of that clause. Nor does the further 
provision in that clause about the Sudder 
Foujdari Adawlut apply, for there was no 
provision under which there was an appeal 
from the Coroner's Court to the Sudder 
P’oujdari Adawlut. Accordingly, I think, 
we could only interfere not upon any re¬ 
ference by the Coroner himself, but upon 
an application by a party affected by the 
inquisition. In the present case, the widow 
of the deceased has through her Counsel, 
asked to be allowed to make such an 
application, and we have heard the learned 
Counsel who appears for her as to the 
grounds for such an application and the 
law applicable to it. I have not much to 
add to what my learned brother has said 
on this question. 

As regards the proposal that we should 
amend the inquisition by inserting some 
expression of opinion that the widow is not 
affected by the Jury’s'verdict, it is, in my 
opinion, impossible for us to accede to such 
a request. Fir.^t of all, we must be guided 

(3) (1909; 73 J, P. 40, 
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by what has been laid down in England in 
regard to the exercise of this special juris¬ 
diction. It is quite clear that amendments 
of inquisitions are ordinarily limited to 
correcting tecisnical defect in the inquisi¬ 
tion. Originally inquisitions used to be 
([Hashed because of technical defects, and 
tnis naturally gave rise to considerable 
inconvenience, which was remedied by 
3 . 2 of the Coroners’ Act, 18-13 (6 & 7 Vic. 
c. 83). That section is reproduced in Hals- 
bury's Laws of England, Vol. VllI, foot-note 
at page 282. in 1845 a similar provision 
was enacted for India in s. 3 of Act IV 
of 1848, and this Act recites in the pre¬ 
amble:— 

‘‘Whereas it is expedient to make pro¬ 
visions for supporting Coroner’s Inquisi¬ 
tions, and for preventing the same from 
being quashed on account of techincal 
defects:" 

Then follow provisions which are sub¬ 
stantially reproduced in s. 2 j of the present 
CDronero’ Act._ That supports the view 
that amendment should only be made in 
cases where there is some technical defect 
such as is referred to in the second para¬ 
graph of s. 2i). To exercise this power of 
amendment, or express an opinion of our 
own in this conflict between the Coroner 
and the Jury would, in my opinion, be 
travelling outside the proper limits in such 
a matter. 

I now come to the question whether the 
King's Bench in England would quash an 
inquisition on such a ground as is put 
before us. So far as regards its common 
law jurisdiction, I agree with my learned 
brother that authority seems clearly against 
quashing an inquisition on the ground that 
tue findings of the Jury are against the 
evidence in the case. This is referred to 
in the beginning of paragraph 650 at 
page 285 of Vol. VIII of Halabury’s 
Laws of England. The King’s Bench in 
England has wider jurisdiction than we 
have, because the Common Law jurisdiction 
has been supplemented by statutory powers 
of interference given in the Coroners’ Act, 
1837 (50 & 51 Vic c. 71). Section 6 of that Act 
empowers the High Court in England, on 
an application made by or under the author¬ 
ity of the Attorney-General, to quash an 
inquisition in certain circumstances, which 
include the Court being satisfied that it is 
necessiry or desirable in the interests of 
justice that another inquest should be held. 
Even assuming that, in the exercise of the 
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discretion vested in us under the ordinary 
Common Law jurisdiction, we have similar 
powers, I agree with my learned brother 
that the present is not a case where it can 
be said that to have been established that 
it is necessary or desirable that another 
inquest should be held. I can quite under¬ 
stand the grievance of the widow in this case, 
but on the other hand, we have the fact that 
the inquisition itself does not refer to her and 
does not make any allegation against her. 
The record also shows that no one went 
into the witness-box to give evidence even 
suggesting that she had administered 
opium to the deceased. The mere fact 
that the Jury did not express an opinion on 
the question how the opium got into the 
deceased’s body is not in itself sufficient 
ground for saying that the whole of this 
inquiry of the Coroner, which occupied 
several days, should be quashed and that 
we should order another inquest in the 
matter. As 1 have already stated, the 
authorities for holding that the King’s 
Bench will not interfere where the ground 
alleged is the verdict being against the 
weight of the evidence, show that the same 
view would probably be taken by that 
Court under s. 6 of the Act of 1887. 

As regards the suggestion that there was 
misconduct on the part of the Jury or 
members of the Jury, I agree with my 
learned brother. In England the King’s 
Bench have quashed inquisitions where 
there has been misconduct on the part of 
the Jury, but in the present case no ade¬ 
quate ground has been shown for holding 
that there was any such misconduct as 
would justify our interference. 

I, therefore, agree with the order prb-^ 
posed by my learned brother. ‘ 

A. N. A. Order accordingly, 

) 
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Act^Production of forgtd Will—Complaint for prose^ 
cution^ necessity of — 'Proceeding' — 'Production' — Pro¬ 
ceeding whether should be pending on production of 
document—Want of complaint - Illegality. 

A proceeding within the meaning of s. 476 of the 
Criminal Procedure Code need not necessarily be one 
between two parties actually cited before the Court 
but includes a proceeding under the Guardians and 
Wards Act for the appointment of a guardian, [p. 1018, 
col. 1.] 

Proceedings initiated by an application under tho 
Guardians and Wards Act for appointment or declara¬ 
tion of a gniardian last or continue throughout the 
minority of tho minor concerned. 

The mere filing of a forged document as an 
annexure to a petition to a Court is a sufRcient 
‘production of the document in Court for the pur¬ 
poses of s. 195 (c), Criminal Procedure Code. [p. 1049, 
col. 2.] 

In order to bring such a case within tlie purview 
of s. 476, Criminal Procedure Code, it is not neces¬ 
sary that proceedings should have been pending 
from before the time of the production of the docu¬ 
ment. [p. 1010, col. 1], 

The absence of a complaint in writing as required 
by the provisions of s. 476, Criminal Procedure Code, 
is an illegality which vitiates the trial, [p. 1050, col. 
1 ] 

Appeal against an order of the First 
Glass Magistrate, Bhandara, dated the 25th 
August, 1926, in Criminal Case No. 56 of 
1926. 

Messrs. M, R. Bobde and V. K. Kelkar, for 
the Appellant. 

Mr. G. P. Dick, for the Crown. 

ORDER.— This revision petition is 
filed against an order dated 25th August, 
1926, passed by the First Class Magistrate, 
Bhaudara, in Criminal Case No. 56 of 1926 
which was instituted under the following 
circumstances. 

One Vithoba Koshti of Pouni in the 
Bhandara District died on Ibth October, 
1923, leaving behind widows and a posthu¬ 
mous son. Musammat Zibli one of the 
widows presented an application dated 4th 
February, 1925 (Exhibit P-1) to the District 
Court, Bhandara, under the Guardians and 
Wards Act for theappointment of a guardian 
for the minor’s property. Acting on in¬ 
formation elicited in the proceedings thus 
initiated the District Judge added certain 
persons who were said to be in possession 
of the minor’s property as parties non¬ 
applicants and the present applicant is one 
of them. 

After recording pleadings and making 
an order for the appointment of an ad 
interim Receiver and holding the necessary 
enquiry and after the receipt of the report 
of the Commissioner or Receiver as to the 
large sums said to be misappropriated by 
the non-applicant and other persons the 

Pistriot Judge proceeded to appoint one 


Mahadeo as guardian for the minor’s pro¬ 
perly by a conditional order dated 18th 
June, 1925. 

On tlie 18th of September, lO'A”), the 
guardian submitted his report refrarding 
the minor’s Fonni shop and filed ab>nir with 
ita Will, dated IGth October, F 5) 

handed over to him by the applicant us an 
authorilv to him and some others to deal 
with the minor’s estate as trustees appoint¬ 
ed hy Vithoba. 'J’his Will remained on 
the record till llth December, 1925. when 
on the Sub-Inspector's requisition through 
the District Superintendent of I^olice 
it was handed over to him. In the course 
of the Police investigation it was dis¬ 
covered that the alleged Will w^as forgery. 
The Sub-Inspector, therefore. lodged a 
complaint under s. 467 of the Indian Penal 
Code against the applicant and some others 
in the First Class Magistrate’s Court on 
22nd March, 1926. An objection was taken 
to the tenability of the prosecution except 
upon a complaint by the Court in which 
the Will was produced. The objection was 
summarily overruled by the Magistrate by 
an order dated 8th June, 1926. which, how¬ 
ever, was set aside by this Court in Criminal 
Revision No. 272 of 1926 as per order dated 
14th July, 19:6, and the Magistrate was 
directed to dispose of the objection by 
passing a proper judicial order according 
to law. The Magistrate has now passed 
order dated 25th August, 19:^6, overruling 
the objection. The petitioner moves this 
Court to set aside and quash the proceed¬ 
ings on the ground that none but the District 
Court could legally start the prosecution 
in respect of the offence. The sole question 
to be considered, therefore, is whether in 
the particular circumstances of this case 
the prosecution could not be started except 
upon a complaint by the District Court 
Bhandara, under s. 476 read with s. 195 (c), 
Criminal Procedure Code. 

A brief account of the circumstances 
gathered from the record of the guardian 
and ward’s case is necessary for understand¬ 
ing the real point of contest in the case. 
The evident intention of Musammat Zibli 
in bringing the several persons before the 
Court as non-applicants was to apprize the 
Court of the real situation as to tlio persons 
who were to be brought under the Court's 
jurisdiction for the purposes of securing 
such reliefs as against them as might le 
obtainable by recourse to the several pro- 
yisiofis of the Guardians and Wards Act* 
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The instructions given by the Court in the 
order-sheet, dated 18th June, 1925, are also 
drawn up on lines consistent with this 
intention. The Court gave directions as to 
the manner in which the guardian was to 
proceed in the matter of the collection of 
the minor’s assets and gave l^months’ time 
for that purpose and also warned him to 
obtain its “sanction for taking legal steps 
against any person and for meeting the 
expenses thereof.” On taking the necessary 
security the order of appointment was con¬ 
firmed and made final on 26th June, 1925. 

The guardian was ordered to submit 
accounts annually on 1st July and the first 
account was ordered to be submitted on 
1st July, 1-26. The guardianship certi¬ 
ficate which was ordered to be prepared 
was issued to the guardian on 3Uth June, 

1925, and the District Judge passed the 
following order that day: 

“30-G-19:;5. Applicant in person. Guardian 

also in person. Certificate 
prepared and signed and 
issued. Proceedings be filed 
now. 

J. C. CHATTERJEE, 

D. J.” 

to the instructions given on 
18th June, 1925, the guardian made differ¬ 
ent applications for sanctions, etc., at differ¬ 
ent times; amongst them was an applica¬ 
tion accompanied by a report dated ^Ist 
August, 1925, for permission to take legal 
steps in Criminal and Civil Court against 
Hagru one of the non-applicants for mis¬ 
appropriation of Rs, 5,177-12 6. The Dis¬ 
trict Judge granted the necessary permission 
as per his order dated 22nd August, 1925. 

His next move was to request the Court to 
forward his petition dated 3rd September, 

1925, to the District Superintendent of 
Police through the District Magistrate, 

Bhandara, for making investigation in re¬ 
gard to the amounts alleged to have been 
misappopriated by Hagru. The Court on 
5th September, 1925, ordered the same to 
be forwarded with a covering letter for in¬ 
vestigation ; the guardian was directed to 
file within 10 days certain inventories he 
was ordered to submit. This was done as 
per District Judge’s letter dated 8th Sep¬ 
tember, 1925, to the DistrictSuperintendent 
of Police through the District Magistrate. 

In para. 2 of this letter the District Judge 
has requested the District Superintendent 
of Police to make an investigation “in the 
mwtUr of the Alleged removal by one or 
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more Marwadi and other money-lenders of 
Pouni of the shop articles, books and other 
papers and cash appertaining to the minor’s 
another cloth shop at Pouni” regarding 

which the guardian’s report was yet to 
come. 

On 18th September, 1925, the guardian 
filed another petition submitting his report 
about Pouni shop praying that his petition 
addressed to the District Superintendent 
of Police be forwarded to him for making 
enquiry in regard to the taking of the pos¬ 
session of the minor’s Pouni shop by the 
creditors Tahiu (alias Tularam applicant), 
Kashinath and Ganesh Ram. The order 
passed thereon on 18th September, 1925, 
is “Let it be forwarded for investigation. 

J. C. CHATTERJEE. 

D. J.” 

It contains the following further instruc¬ 
tions :— ■ 

‘ The guardian has attached a registered 
Will to his report without making mention 
of it either in his petition to me or in the 
report. He shall file a petition as to where 
and how he got it and why he filed it in 
this Court. 

J. C. CHATTERJEE, 

D. J.” 

The District Judge w^as somewhat mis¬ 
taken in thinking that the report made no 
reference to the Will. A reading of the re¬ 
port dated I8th September, 1925, clearly 
discloses that its para. 5 expressly refers 
to the W ill handed over to the guardian by 
Tahiu as a document of authority empower¬ 
ing him and others to administer the estate 
of the minor as trustees. Of course, there 
is no mention of its date. But as to the 
identity of the Will produced therw is no 
question. Thus the custody of the Will was 
transferred from the applicant to the Court 
through the medium of the guardian who 
was the OfiScer of the District Court in the 
matter of the administration of the minor’s 
estate. The document thus came into the 
custody of the Court and formed part of 
the record from the date of its production 
on 18th September, 1925, when it was filed 
in the course of the proceedings commenc¬ 
ed by the guardian, subsequent to his ap¬ 
pointment, on the strength of the Court’s 
orders and instructions dated 18th June, 
1925, and 26th June, 1925, with the object 
of obtaining the Court’s sanction for start¬ 
ing legal proceedings against Tularam and 
others for misappropriation, etc. of minor’# 
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property belonging to the Pouni shop, until 
it v/as handed over to the Sab Inspector 
Bhagwandass on 11th December, 1925. Dur¬ 
ing this interval it remained under the 
custody of the Court and as a document 
‘produced’ in a proceeding in Court. 

The combined effect of ss. 47(5 and 195 
(c) of the Criminal Procedure Code as 
amended by Act XVIII of 1923 is to sub¬ 
stitute the complaint of a Court for its 
sanc^on in respect of prosecution for offences 
indicated by the latter section. The re¬ 
cent decided cases are in favour of the view 
that it makes no difference whether the 
offender is a party to a proceeding or not. 
In relation to documents alleged to be 
forged which may be produced or given in 
evidence in any proceedings before a Court 
the law requires that unless the Court 
lodges the complaint in the proper Crimi¬ 
nal Court the latter is incompetent to take 
cognizance of it. Admittedly such a com¬ 
plaint by the Court was not filed against 
the applicant. The Sub-Inspector’s applica¬ 
tion dated 6th April, 1926, to the District 
Court to file one under s. 476, Criminal 
Procedure Code, was rejected by the pre¬ 
siding officer as per his order dated 7th 
April, 1926 (Ex. P 43). The Magistrate has 
given the following reasons for holding that 
there is no need for a complaint by the 
Court:— 

(1) That the proceedings in the case 
under the Guardians and Wards Act ter¬ 
minated on 30th June, 1925, when they were 
ordered to be filed, at least so far as the 
two accused Tnlaram and one more were 
concerned, and that they had no concern 
with the subsequent proceedings. 

(2) That the Will could not be said to 
have been produced or given in evidence 
within the meaning of the provisions of s. 
195 (c), Criminal Procedure Code, when the 
guardian produced it with his report dated 
18th September, 1925, without alleging that 
any offence of forgery was committed by 
anybody in relation to that document. 

(3) That it could not be said to have 
been produced in the course of the proceed¬ 
ings since no matter was pending before 
the learned District Judge in which the 
Will was required to be produced. That the 
proceedings were not judicial but of an 
administrative or executive character and 
no judicial decision was asked for in that 
report. 

(4) That the District Judge did not at 

imy stage of the judicial proceeding oon* 


eider it as evidence, nor was it alleged 
before him that it was a forgery. 

Unfortunately for the minor, the District 
Judge Mr. Chatterjee, who started the pro¬ 
ceedings upon the guardian’s application 
and report dated l8th September, 1925, did 
not remain attached to the Bhandara 
District Court, to know the result of the 
investigation, which he had, on the guar¬ 
dian’s application, ordered to be made, 
through the agency of the Police Depart¬ 
ment with the concurrence of the District 
Magistrate, as, he went on leave on 2nd 
January, 1926. To me it appears that he 
thought it inexpedient to authorise the 
guardian to initiate criminal proceedings 
all at once, without satisfying himself as to 
the certainty of the conviction of the per¬ 
son concerned, and, therefore, selected the 
agency of the Police Investigation Depart¬ 
ment to get out the truth, before commenc¬ 
ing any prosecution against any individual 
person. He was right in proceeding 
cautiously in this manner. The aforesaid 
District Judge who is an oflScer of long 
standing and experience could reasonably 
be credited with sufficient knowledge of the 
provisions of ss. 195 (c) and 476 and the 
requirements of the Criminal Law which 
prescribe a complaint by Court for initia¬ 
tion of a prosecution in such case. I can, 
therefore, confidently presume that he was 
awaiting the report of the Police in order to 
issue notices to the applicant and others to 
show cause why they should not be pro¬ 
secuted, and after making such formal 
enquiry before himself as might enable him 
to lodge the necessarv complaint, he would 
certainly have sent the complaint to the 
First Class Magistrate as required by law; 
the investigation not having been completed 
in his time he could not do so and in the 
meantime he went on leave. 

There was thus a failure to observe the 
necessary procedure and this gave the 
accused person an opportunity to raise an 
objection to the legality of the prosecution 
lodged directly by the Sub-Inspector on 
22ad March 1926. He, no doubt, tried to 
mend matters and moved the successor of 
Mr. Chatterjee on 6th April, 1926, to lodge 
the complaint, but the latter officer sum¬ 
marily rejected the petition by his order 
dated 7th April, 1926 (Exhibit P.43). 
The reasoning on which the Magistrate 
based bis orders dated 8th June, 1926, 
and 25th June, 1926, is practically the 
one used by the District Judge ia his 
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aforesaid order. I am constrained to say 
that the reasoning is faulty and cannot be 
upheld. The decision of this question 
depends upon the right construction of 
s. 1115 fc). Criminal Procedure Code. It must, 
therefore, be ascertained 'whether theolTence 
of the alleged forgery of the Will dated IGth 
October, 1923, could be said to have been 
committed by a party to any proceeding in 
any ('ourt in respect of a document pro¬ 
duced or given in evidence in such pro¬ 
ceeding, so as to necessitate a complaint by 
the Court as-required by s. 105 (c), Criminal 
Procedure Code. The offence being one 
under s. 407, Indian i^enal Code, comes 
within the purview of s. 195 (c), Criminal 
Procedure Code, but in order to apply its 
provisions strictly to a document alleged 
to be forged the said document must be 
‘produced’ or ‘given in evidence’ in a 
‘proceeding’ in a ‘Court’. 

The learned Magistrate was entirely 
wrong in thinking that the proceedings in 
the case under the Guardians and Wards Act 
terminated on 30th June, 1925, so far as the 
applicant Tularam and another were con¬ 
cerned, and that they had no concern with 
the subsequent proceedings. If he meant to 
say that a proceeding in order to be a 
‘proceeding’ must be between two parties 
actually appearing or cited before the 
(’ourt, then certainly the proceedings after 
30th June, 1925, could not be called 
inter partes proceedings. It seems ho 
has misconceived the whole scheme 
underlying the Guardians and Wards 
Act. The proceedings once initiated by 
an application either for appointment 
or for a declaration of a guardian last or 
continue throughout the minority of the 
minor concerned. The Crown is the guar¬ 
dian general of all minors but the Siatiue 
has delegated the authority of the Crown to 
the District Court. The application for ap¬ 
pointment or declaration is only the initial 
stage which the Statute Law prescribes 
as a condition for invoking this special 
jurisdiction of the District Court. Once it 
is invoked it becomes fastened on the estate 
of the minor and vests the powers of 
management, etc., in the Court and it is 
only by a process of delegation of powers 
that some of those powers and functions 
of the District Court in the matter of the 
administration of the particular minor’s 
estate become transferred, as it were, to 
the particular individual whom the Court 
selects to act oa its behalf as its delegate 
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subject to its own general superintendence 

and control. The Court does not cease to 
exercise its jurisdiction by merely handing 
over the certificate of guardianship to the 
person appointed or declared by it as the 
guardian of the property of the minor. The 
jurisdiction once invoked must, therefore, 
continue to be exercisable by the Court 

until the minor attains major¬ 
ity, in respect of every matter relating to 
the management or administration, etc., of 
the property of the w'ard. The main res¬ 
ponsibility in all matters concerning the 
minor’s estate rests on the Court and it is, 
therefore, provided in s. 33 of the Act that 
the guardian should apply to it for its 
opinion, advice or direction on any present 
question respecting such management or 
administration. It was wTth advertence to 
such provisions that the District Judge 
gave directions, in his order dated I8th 
June, 1925, and endorsed on the certificate, 
that his permission and sanction should 
be obtained by the guardian, ‘for taking 
legal steps’ against any individual, or, in 
respect of his subsequent dealings with the 
minor’s estate. Even a cursory perusal of 
ss. 33, 31, 40 and 42 of the Act could have 
made the thing clearer to the Magistrate. 
This Court’s Civil Circular No. JI-10 dis¬ 
tinctly ordains that the filing of the papers 
of a case under the Guardians and Wards 
Act is only ‘for statistical purposes.’ Jt 
could never have been the intention, of 
such a provision for filing the papers, to 
put an end to the proceedings. He was, 
therefore, wrong in assuming that the 
proceedings had terminated on 30th June, 
1925. Nor is it correct to urge that, simply 
because the applicant was not cited to ap¬ 
pear before the Court, after the date of ap¬ 
pointment of the guardian, he ceased to be 
a party to the case, for purposes of any 
subsequent proceedings, which may bring 
to light, his concern with the estate, and 
which the Court, suo or on the guard¬ 
ian’s application, start, against him, or 
any other person having such a concern, if 
it conflicts with the due administration 
and management of the estate by the said 
guardian. 

The learned Standing Counsel did not 
support the reasoning of the Magistrate 
that the proceedings must be ‘pending,* 
but only tried to maintain that the pro¬ 
ceeding must be inter partes and not be of 
an administrative or executive character, 
and, therefore^ contended that the doen* 
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ment in question could not be said to have 
been ’produced’ in ‘Court’ as it was ad¬ 
mittedly filed merely as an annexure to 
the guardian's report dated ISth September, 
1925, and consequently there was no need 
of a complaint by the District Court, lieli- 
ance is placed by him on Munusicamy Muda- 
liar V. Rajaratnain Pillai (1) in support 
of his contention. On behalf of the ap¬ 
plicant reliance is, however, placed on 
Nalini Kantav. Anukul Ckaitdra (2), In re 
Bkau Vyankatesh(2) and Gulahchand Rupji 
V. Emperor (4). I have gone through the 
cases cited before me as also several other 
cases bearing on the point. After having 
given my best thought to these question.s 
and also to the question whether the ab¬ 
sence of a complaint in writing by a Court 
is an illegality not covered by s. 537, Cri¬ 
minal Procedure Code, I have come to the 
following conclusions:— 

(i) that the document which is alleged 
to be forged was ‘produced’ in a proceeding 
in the District Court which still retained 
its seisiri over the case instituted under the 
provisions of the Guardians and Wards Act. 
and 

(ii) that the present prosecution started 
without a complaint in writing by that 
Court is illegal and void in view of the im¬ 
perative provisions of s. 195 (cj read in 
conjunction with the express piovisionsof 
s. 47G, and the important omission of cl. 
(b) of e. 537, Criminal Procedure Code. 

The word ‘produced’ was introduced in 
the section by the Criminal Procedure Code 
of 1898 with a set purpose, to give the 
Courts a larger jurisdiction to regulate 
the institution of criminal proceedings, 
against parties, or, other persons, who 
may be concerned with the commission 
of offences, in connection with docu¬ 
ments, not only ‘given in evidence,’ 
but ‘produced’ in the course of any pro¬ 
ceedings before them. It is not at all 
necessary that the proceedings must be 
‘pending’ before the Court from before. I 
go further and say that they may even be 
commenced by the very act of production 
of the forged document itself before it. In 

(1) 72 Ind. Cas. .340; 45 M. 028: 16 L. W. 505: A. I. R. 
1923 Mad. 136; 44 M. L. J. 774; 24 Or. L. J. 310. 

(2) 39 Ind. Cas. 490; 44 C. 1002; 25 C. L. J. 25a: 21 C. 
AV. N.640:18 Cr. L. J.522. 

rS) 91 Ind. Cas. 245: 49 B. 608; 27 Bom. L. H. 60»; 
A.T. R. 1925 Bom. 433; 27 Cr. L. J. 69. 

{A) 92 Ind. Cas. 427; 27 Horn. L. R- 1039; A. I. K. 
^925Bom.407; 49 H. 709; 27 Cr. L. J. 251. 


a case reported in Akhil Chandra Sen v. 
Qucen-Linpiw^sia) a certain dccument was 
filed a-’, .'in annexura to a petition in a suit. 
The Atunfif on suspecting that it was 
tampered with held an enquiry and com¬ 
mitted tim petitioner for trial in the Court 
of Session. It was held that it was a 
proper ceinmitment. Tliisshows that tJio 
mere filing of a forged document as an 
aunexure to a i)elition is a suificient ))ro- 
dnctioa of the docuiu'^iit in Court. 1 think 
that the case of Miiftisaniy Mudallnr v. 
R iju ratlin HI Pilfat (1) is easily distingu¬ 
ishable from and has no analogy to llie 
present case. Chi tlie contrary cases relied 
on by the applicaiil support his contention 
as to the meaning of tne word 'produced' 
as used in s. 19i (cl, Criuiinal Procedure 
Code. 


As pointed out above, the evident object, 
of the minor’s mother, in getting the several 
])ersou3 including the applicant joined as 
non-appiicmts in the guardianship case 
and, of the guardian in submitting his 
own report, was to bring the several acts 
of misappropriation of the minor’s pro¬ 
perty, to the notice of the District 
(vourt, with a view to its taking the 
necessary legal steps against them, or, 
such of them, as it thought fit. The 
first step, taken towards that end, was to 
secure the appointment of a fit and proper 
person to administer the estate who will 
act under the advice, orders and direction 
of the Court. The next step was to apprize 
the Court of what the guardian, accord¬ 
ing to his own lights, thought was the 
real situation of all'airs, which he desired 
the Court to consider for itself, after 
getting tiie matter duly investigated 
through the Police Department. This was 
clearly a step preliminary to the further 
stage of taking legal steps and initiating 
prosecutions, and suits against the in¬ 
dividual culprits, or persons liable to make 
good the loss to the minor’s estate, as to 
whose guilt, conviction, or liability, the 
Court would have had to first satisfy itself, 
with the help of the report of the investigat¬ 
ing ofiicer. If what the guardian purport¬ 
ed to allege, namely, that the document 
was produced and handed over by the 

appHeant io him as evidence of an alleged 

aiPhoriiy given to him by the deceased 
Vithoba lo administer the estate as one of 
the trustees, be true, aud he in his term 


(5) 22 0. 1004; 11 Ind. Dec. (N. a.) 667. 
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‘produced’ it, in Court, wuth hie report and 
petition, I venture to think that the process 
of production in Court became complete, 
and the document came into what is called 
custodia legis of the Court concerned. I 
have, therefore, no hesitation in holding 
it to be ‘produced’ in the course of a pro¬ 
ceeding in the District Court, for purposes 
of 8 195 (c) of the Criminal Procedure Code. 

For reasons already given, I am not pre¬ 
pared to hold that the District Court was 
only acting in an administrative or execu¬ 
tive capacity, and not as a Court, when it 
received the petition and report to which 
the Will was annexed. I say the District 
Judge was then acting as a Court. This 
distinction is shown in In rc Gaddam 
Penchulu Reddi (6), which commends itself 
to me. In Beardsell dcCo v. Abdul Gunni 
Sahel (7) the document was produced 
before an Official Receiver in an insolvency 
case, and it was then produced in Court by 
him. Even on such production it was held 
that the sanction of the Court and not of 
the Official Assignee was necessary. This 
furnishes a fitting analogy to the present 
case. 

Lastly I may point that in view of the 
imperative requirements of the law as 
enacted in s. 195 (c) read in conjunction 
with 8.470 of the Criminal Procedure Code 
(as nearly amended), the absence of a com¬ 
plaint in wi iting by the District Court has 
ceased to be a mere irregularity covered by 
s. 537 of the said Code by reason of the 
deletion of cl. (6) of that section. That it 
is an illegality which vitiates the trial of 
the case by the Magistrate is clear from 
s. 530 (p) of theCode: cf. Janki Prasad v. 
Emperor (8) 

I am, therefore, of opinion that without a 
complaint in writing by the District Court, 
Bhandara, the prosecution could not have 
been started. The proceedings are, there¬ 
fore, quashed as illegal and void. 

A. N. A. Proceedings quashed 

(6) 48 Ind. Gas. 890; 42 M. 96; 35 M L. J. 6SC; 20 
Cr. L. J. 90; (1918) M. W. N. 908; 9 L W. 237. 

(7) 14 Ind. Oas. 593; 37 M. 107; 11 M. L. T. 391; 13 
Cr. L. J. 241; (1912) M. W. N. 536. 

(8) 96 Ind. Gas. 213; A. I. R. 1926 All. 700; 27 Cr. L. 

J. 901. 
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BOMBAY HIGH COURT. 

Criminal Application for Revision 

No. 310 OF 1926. 

December 1, 1926. 

Pmeni;—Mr. Justice Patkar and 
Mr. Justice Baker. 

MALHARI LAXMAN —Acgcsed— 

Appl Cant 
vei'sus 

EMPEROR —Opposite Par rr. 

Criminal Tribes Act (VI of }02>f),S3. 16, 17, 18, 25 

Kelease on probation—Cancellation of order of rt- 
least, validity of—Power of Settlement Officer to order 
return to settlement—Order of Local Government, whe” 
ther necessary—Refusal to return — Procedure. 

The Criminal Tribes Settlement Officer has power 
to cancel an order releasing on probation of good 
conduct a registered member of a criminal tribe, fp. 
J051, col. 1.] 

here a Settlement Officer cancels such an order 
special sanction of tlie Local Government under s. 16 of 
the Criminal Tribes Act is not necessary for ordering 
such person to return to his settlement, [p. 1051, col. 2.'j 

A rnember of a criminal tribe whose release on 
proljation has been cancelled and who has been order¬ 
ed by the Settlement Officer to return to his settle¬ 
ment, is liable to be dealt with under b 25 of the Cri¬ 
minal Tribes Act if he is found in any part of British 
India beyond the area of his settlement. [.i6td.] 

Criminal application against an order 

passed by the Fourth Presidency Magistrate, 
Bombay. 

Mr. J. C. Tarapore, for the Accused. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. 

JUDGMENT. 

J*—In this case the accused 
Malhari Laxman was registered at Deolali 
as a member of a criminal tribe, on March 
25, 19-'0. By Government Resolution 

No. 5012, dated May 20, 1921, the Mang 
Garudis registered at Deolali were ordered 
to be placed in the Sbolapur Settlement. 

It appears that the accused was in the 
Sholapur Settlement from July to October 
12, 1921. On October 13,1921, the accused 
was released on probation and allowed to 
go to Bombay and his roll call was can¬ 
celled. There was no settlement at Bom¬ 
bay, at that time, but later on the Dharavi 
Settlement came into existence in 1925, 
and the accused got himself registered on 
December 3, 1925. The accused did not 
disclose to the Bombay Police that he was 
already settled at Sholapur and was in 
Bombay on probation. On December 22, 
1925, the Criminal Tribes Settlement Officer 
ordered accused's probation to be cancelled 
for misconduct, and the accused was 
ordered to be returned to the Sholapur 
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Settlement. This order \^a9 communicated 
to the accused on June 21, l92t). On July 
19, the accused was definitely informed 
that he had to return to Sholapur immedi¬ 
ately, and as he refused to to Sholapur 
he was arrested on July 21, 1926, at 5 
p. M., and was placed before the Magistrate. 
The Acting Fourth Presidency Magistrate 
held that the accused’s case fell under s 25 
(a) of the Act as he was found in Bombay 
after he was asked to go or restrict bimaelf 
to Sholapur Settlement. 

It is argued on behalf of the accused 
that the order, Ex. B, of December 22, 1925, 
is not a legal order, on the ground that 
the Criminal Tribes Settlement Officer had 
no power to cancel the order of probation; 
that 8. 25 of the Criminal Tribes Act did not 
apply; and that the accused could only be 
ordered to return to the Settlement by the 
Local Government under s. 16 of the Act. 

We cannot go into the merits of the order. 
Under r. 17 of the Rules framed by a 
Government Notification No. 17tJ4-II dated 
July 22, 1924:— 

‘ A registered member of a criminal tribe 
placed in a settlement under s. 16 of the 
Act and discharged from the operation of 
the Act shall, for such period from the date 
of such discharge (not being more than 
six years) as the Criminal Tribes Settle¬ 
ment Officer shall determine: (a) reside 
in such place as the Criminal Tribes 
Settlement Officer may from time to time 
determine...” 

If the accused was released on probation 
from the Sholapur Settlement, the Settle¬ 
ment Officer had power to determine from 
time to time the place where the accused 
should reside, and if the Settlement Officer 
by his order, Ex, B, dated December 22, 
1925, ordered him to be transferred to the 
Sholapur Settlement, his place of residence 
was, therefore, determined by Ex. B to be in 
the Sholapur Settlement, and if he was 
found outside Sholapur, that is in Bombay 
City, he was found in a part of British 
India beyond the area or place of residence 
to which his movements had been restricted 
or in which he had been settled within s. 
25 (1) (a) of the Criminal Tribes Act VI of 
1924. The accused was, therefore, liable to 
be arrested without warrant by any Police 
Officer and to be taken before the Magis¬ 
trate who on proof of the facts is em¬ 
powered to order him to be removed to such 
Settlement as the case may be. The 
Settlement Officer, in our opinion, had 


power under r. 17 (1) (a) to pasa the order 
of December 22, 1^25, and in the absence 
of any such rule we think that under s. 
21 of the Bombay General Glauses Act I 
of 1901, where a power is given by any 
Act, then that power includes a power to 
amend, vary or rescind such order. The 
order, therefore, passed by the Criminal 
Tribes Settlement Officer is, in our opinion, 
legal, and, therefore, the accused was pro¬ 
perly dealt with under s. 25 of the Criminal 
Tribes Act. 

It is argued on behalf of the Crown 
that the breach of r. 17 (1) rendered the 
accused liable to be placed in a Settlement 
in accordance with the provisions of s. 

16 of the Act. It is argued by the Pleader 

on behalf of the accused that tiie order of 
the Local Government was necessary before 
the accused could be placed in a Settlement 
under r. 17 (2). It is not, in my opinion, 
necessary to go into this question as 1 think 
the Settlement Officer had power under r. 

17 0) to determine from time to time 
the place where the accused should reside. 
He had also power under s. 21 of the Bom¬ 
bay General Clauses Act, I of 1V04, to vary 
or rescind his previous order. The accused 
being found beyond the area or place of 
residence in which he has been settled, he 
was iiable to be arrested and dealt with 
under ?. 25 of the Act. 

We think, therefore, that the order passed 
by the lower Court is correct and the Rule 
will, therefore, be discharged. 

Baker, J.—This is an application by 
the applicant Malhari Laxman for revision 
of a?i order made by the Acting Fourth 
Presidency Magistrate under s. 25 (a) of the 
Criminal Tribes Act, VI of 1924. The facts 
are that the applicant, who is a Mang 
Garudis by caste, was enrolled at Deolali 
as a member of a criminal tribe. By 
Government Notification No. 5012, dated 
May 20, 1921, published in the Bombay 
Governmeyit Gazette for 1921 at page 1312, 
ha and other Nasik Mang Garudis were 
transferred to the Sholapur Settlement 
under s. 16 of the Act. On October 13. 
1921, the Criminal Tribes Settlement Officer 
directed him to be sent to Bombay on pro¬ 
bation under r 17 (1) (a) of the Rules under 
the Criminal Tribes Act. That order was 
cancelled by the Criminal Tribes Settle¬ 
ment Officer, and the accused was directed 
to return to Sholapur. This order was 
served upon him, but he did not obey it, 
aad he was, accordingly, brought before the 
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Magistrate, who under s. 25 of the Act 
directed him to be returned to Sholapur. 

This order is attacked onseveral grounds. 
It is contended that the Criminal Tribes 
Settlement Ouicer had no power to cancel 
the order of probation ; that s. 25 of the 
Act does not apply ; and that the applicant 
can only be returned to the Settlement 
under orders of the Local Geverntnent 
under s. l(i of the Act. It i? cozttended that 
under the rules no power is conferred on 
the Criminal Tribes Settlement Officer to 
cancel an order of probation. Release on 
probation is necessarily of a conditional 
character, and although there may be no 
express rule authorizing the cancellation 
of such an order, it would be strange to 
suppose that an order made subject to con¬ 
ditions could not be varied or rescinded, if 
the conditions were not complied with; c/. 
8. 21 of the Indian General Clauses Act, 
X of 1897 and the same section of the 
Bombay General Clauses Act, I of 1904. 
Further, under r. 17 (1) (a) of the Rules 
in force the Criminal Tribes Settlement 
Officer is empowered to prescribe the 
area in which a person so released should 
reside. 

Under s. 25 (1) (a) when a registered 
member of a criminal tribe “is found in 
any part of British India, beyond the area 
or place of residence, if any, to which his 
movements have been restricted or in which 
he has been settled without the prescribed 
pa=s or in a place or at a time not permitted 
by the conditions of his pass," he “may be 
arrested without warrant by any Police- 
Officer, village-lieadmau or village watch¬ 
man, and may be taken before a Magis¬ 
trate, who. on proof of the facts, shall 
order him to be removed to such area or 
place." 

It is contended that this section did not 
give the Magistrate power to order the re¬ 
moval of the accused to the Sholapur 
Settlement, since it is only under sub-cl. 
(h) of s. 25, when a person has escaped from 
an industrial, agricultural or reformatory 
settlement, or echooi, that he may betaken 
back to the Settlement. I am unable to 
accept this reasoning. The present is not 
a case of escape, but the applicant was 
found living beyond the area prescribed 
for his residence, and the Magistrate, there¬ 
fore, had power under this section to order 
him to be removed to the place in which 
he ought to have resided. It is unnecessary 
to go into the merits of the order of oan- 
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cellation of the release on probation, which 
is not before us, and was not questioned on 
the merits. 

It is again contended that r. 17 (2) which 
pi escribes that a breach of the provisions 
of r. 17 (1) regarding residence in the area 
determined by the Criminal Tribes Hettle- 
ment Officer renders the person discharged 
liable to be returned to a Settlement as 
defined in s. 16 of the Act, requires a special 
order of the Local Government. Section 16- 
of the Act says :— 

"The Local Government may establish 
industrial, agricultural or reformatory 
settlements and may order to be placed in 
any such settlement any criminal tribe, or 
any part or member of a criminal tribe, in 
respect of which or of whom a notification 
has been issued under s. 11." 

I am of opinion that the argument of 
the Government Pleader is correct, and the 
reference to s. 16 in r. 17 (2) is only descrip¬ 
tive as showing the meaning of the word 
settlement. The Act and the Rules there¬ 
under must be construed in a reasonable 
manner. If the Criminal Tribes Settlement 
Officer has, under s. 18 of the Act and 
under the Rules, power to discharge a 
member of a criminal tribe on probation, it 
cannot be supposed that if he cancels the 
order of probation, special orders of the 
Local Government for his return to the 
settlement are necessary. 

The order of the Criminal Tribes Settler 
menl Officer is stated by the Magistrate in 
hie judgment to be dated July 30, 1926. 
This, however, is a mistake. The order 
itself is dated December 22, 1925, as is 
mentioned in JEx. B, which is merely a 
statement by the Criminal Tribes Settle¬ 
ment Officer that such an order had been 
passed. The case will, therefore, be govern¬ 
ed by the Rules which were in force in 
1925, that is the Rules of July 22. 1924, in 
Government Resolution No. 1794-11 pub¬ 
lished in the Bombay Government Gazette 
of August 7, 1924, and not by the rules 
published on January 23, 1926. 

I am of opinion that the Magistrate's 
order is correct and the Rule should be, 
therefore, discharged. 

A* N. A. Rule discharged. 
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MADRAS HIGH COURT. 

Ckiminal Re'^ision Case No. 654 of 1925, 
{Taken* dp as No. 36 of 1925). 

December 4, 19:^5 
Present: —Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 

In re SUBBA CHUKLI— Acocsbd— 

Respondent. 

Criminal P^)cedure C«de (^Icf V of 1S98), s. J,S9, 
cl. (4)— Revision—Findimj of acquittal, whether can be 
converted to coiiviction — Acquittal, whether must be 
complete. 

The High Court cannot in revision under s. -139 of 
the Criminal Procedure Code convert a finding of 
acquittal into one of conv’iction except on an appeal 
by the Local Government. 

A finding of acquittal referred to in s. 439, Crimi¬ 
nal Procedure Code, need not be a complete acquittal 
of the accused. It is sufficient if there has been an 
acquittal of a particular olTence, although there has 
been a conviction for some other offence. 

Emperor v. Shea Darshan Singh (2), followed. 

Kambain Bali Reddy v. Emperor (1), dissented 
from. 

The Public Prosecutor, for the Crown. 

Mr. A. V. Narayanaswami lyer^ for the 
Respondent. 

ORDER. —The respondent in this case 
was charged with the murder of his 
sister-in-law. The evidence against him 
is this. He had quarrelled with his wife 
and was beating her. Her sister intervened, 
saying “You dog, why do you beat 
lier in my eight?” At this respondent 
picked up a sickle, seized the sister by 
the hand and gave her two cuts on the 
neck which killed her on the spot. The 
Sessions Judge accepted the evidence, but, 
being of opinion that respondent had been 
■gravely provoked, and did not intend to 
cause death, convicted him under the 
fiecond part of s. 301, Indian Penal Code 
and sentenced him to undergo seven years’ 
rigorous imprisonment. 

Respondent has been called upon to 
show cause why he should not be convict¬ 
ed of murder and why the sentence passed 
on him should not be enhanced to one 
of death. We are satisfied that we have 
no power in revision to do what is tanta¬ 
mount to converting a finding of acquittal 
into one of conviction. The respond¬ 
ent has been acquitted by the Sessions 
Judge of murder and also under the first 
part of s. 304, Indian Penal Code, and we 
cannot convict him of either of these 
oSences except on an appeal by the 
Local Government. No doubt, there is a 
ruling of the High Court to the contrary 
Bffect in Karnbain Bali Reddi "v.Emperor (1). 

jl) 22 lad. Gas, 766; 37 M. 119; IS Cr. U J. ISO. 


It lays down that the liininj-' , ' a--.juitf,.I 
referred loin s. rv.), Ciin.ia.:: id. rcdiire 
Code, l e coinjdele ■nl. W'lih 

great re.-ian-t, \vc Utii.'k I’ja- id - . ],■(•[ (,f 

that d'-Ci.sion irnpiOL ,s. 1,':!) 

something that is md, there. warding 

of the section iaii’iiie ii niohiiiits 

the convening of a lindiiKC cd ac^iniHal 
into one of Cv)iivic!ion cati i'ays uclliing 
about the ac^iuillal i-artial ci’ c-cni- 

plete. WeLliiiih tiiat iho correct view 
has been ennncialed in Kmjwi.-.rv. yV/to 
Darshan Sinyl, (i i. V\'e must, tlierefore, 
decline to alter lha liadii g enhance 
the sentence. We desire (u say as little 
as possible about the merits of the case 
in view of the action wo jnopose to take. 
There has, we con-ider, b.eii a miscarriage 
of justice. We set a>ide fije conviction 
and order a re-trial on the charge of n.urdc-r 
by the present Sessions Judge of Coimba¬ 
tore. 

V. N. V. ('onvirtioti svi aside. 

(2) 65 Ind. Cas. S.'S; 41 A. I'O A. L. J. 190- 23 
Cr. L. J. 202; A. I. K. 1922 All. 4S7. ' 


BOMBAY HIGH COURT, 

Cri.ujnal Application for RevisjC'N 

No. 293 OF 192;). 

December 1, ls26. 
Present:—Justice Palkar and 
Mr. Justice Baker. 

ABA APPA DHARWADE— Accpseu 

—Applicant 


VC rsiLs 

EMPEROR— Opposite Party. 

Motor Vehicles*,Act {VIII of lOU), s. li)--Moior 
car carrying mails, irhether c.xc7npt from rules—Driving 
without permit—0;ffence—.Motor car, whether ‘/a/t/ic 
conveyance'—Bombay Public Conveyances Act (VI of 
186S), 8.1. 

A person driving a motor car for hire without a 
drivers permit as required by the rules is guilty of 
a broach of the rules and lial)le to be convicted under 
8.16 of the Motor Vehicles Act. [p. 105-1, col. 2. j 

A car which carric.s passengers foi- hire is not 
exempt from the operation of the rules under the 
Motor Vehicles Act regulating the number of passen¬ 
gers merely because it carries mails also, fu lOoS. 
col. 1.] ’ 

Queen-Empress v. Karayan (1), distinguished. 

Per Paffcar, ./.—The definition of a ‘public convey* 
ance’ in s. 1 of Bombay Act VI of 1863 does not in* 
dude a motorcar (p. 1054, col. l.],i 

Criminal application against an order 
of the Magistrate, First Class, at Ratnagiri. 

Mr. V. V. Bhadicamkar, for the Accused. 

Mr. P, B. Shingne, Acting Government 
Pleader, for the Crown. 

JUDGMENT. 

Patkar^ J,—In this case the accuse^ 
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Aba Appa Dbanvade was convicted under 
s, 16 of the Motor Vehicles Act VllI 
of 1914 for committing a breach of r. 7 
of the Rules applicable to the Ratragiri 
District published in Government Resolu¬ 
tion No 6630, dated October 16, 1917, and 
also under r. 33 (6) published in Govern¬ 
ment Notification No. 1*592, dated March, 

16. 1920. 

The facts found against the accused are, 
that, on August 30. 1925, the accused drove 
a motor car belonging to Messrs. Shir- 

gaokar Brothers \vho had a contract for the 
transport of the mails between Ratnagiri 
and Kolhapur, as the regular driver of 
Messrs. Shirgaokar Brothers was ill on that 

day; that, according to the owner’s permit, 
not more than eight passengers could be 
carried in the Ratnagiri District, and as a 
matter of fact the accused carried seventeen 
passengers including himself and the 
cleaner. The defence of the accused was 
that the same car was licj?nsed to carry 
seventeen persons within Kolhapur limits 
and carried seventeen persons from Sakh- 
arpe to Kolhapur on that day, and that he 
did not know that in the Ratnagiri District 
the car was to carry eight persons only. It is 
argued on behalf of the accused that as this 
motor carried the mails, it was not plyicg 
for hire, and reliance was placed on Queen- 
Empress V. Naraijan (Ih in which it was 
held that a tonga, when used for carrying 
Her Majesty’s mails, is not a public con¬ 
veyance within the definition contained in 
B 1 of Bombay Act VI of 1863, It does 
not appear from the facts of that case whe¬ 
ther the tonga was licensed to carry passen¬ 
gers. Besides the definition of “public con¬ 
veyance” would not include a motor car, 
and the present case will have to be^ decid¬ 
ed by the provisions of the Motor Vehicles 
Act VIII of lyl4 and the rules made there¬ 
under. 

Under s. 6 of the Act no owner or person 
in charge of a motor vehicle shall allow any 
person who is not so licensed, to dri\e it. 
Under s. 7 the holder of a license shall not 
allow it to be used by any other person. 
Section 8 says that the driver of a motor 
vehicle shall produce his license upon 
demand by any Police Officer. 

Under the rules framed for the Ratnagiri 
District and published in the Government 
Notification No 6630, dated October 16,1917, 
at page 2390 of the Bombay Government 

Eat. Unrep. Cr. 0. 521; Cr. Eg. oa46 of 1890. 
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Gazette for 1917, the owner is required to 
tnke a permit in form A of the Schedule 
uuder r. 3, and under r. 7, cl. (4), the public 
driver’s permit has to be taken in accord¬ 
ance with form B of the Schedule. It is 
argued on behalf of the Crown that form B 
shows that the permit is restricted to a par¬ 
ticular motor vehicle, as the permit is grant¬ 
ed to a particular person to act as a driver 
of a motor vehicle bearing a certain number 
to be let or plied for hire and none other. 

Having regard to the provisions of the 
^[otor Vehicles Act and the rules there¬ 
under, we think that the accused who had 
not a driver’s license as required by r. 7 was 
guilty of a breach of the rule, and, therefore, 
liable to be punished under s. 16 of the 
Motor Vehicles Act. Besides the accused’s 
master had taken out an owner’s permit for 
this motor car for carrying eight passengers 
in the Ratnagiri District from the District 
Superintendent of Polici. He admittedly 
carried more passengers, and he was, there¬ 
fore, guilty of a breach of r. 34, cl. (0 of the 
Rules published in Government Notifica¬ 
tion No. 25y2, dated March 16, 1920. 

It is further argued that this motor car 
was not plying for hire within r. 1 of the 
Rules framed for the Ratnagiri District and 
reliance is placed on the case of Emperor v. 
Nasarvanji Bomanji (2). The facts of that 
case were quite different as the accused in 
that case had three private conveyances 
which he hired out to such persons as he 
wished. It was held in that case that the 
essential idea of a conveyance being used 
for the purpose of plying for hire is that it 
should be available at some public place or 
on some regular route for any one who 
wishes to hire it or travel by it. The motor 
car in this case was available on a regular 
route from Kolhapur to Ratnagiri, and, 
therefore, was clearly plying for hire. The 
contractor may use any car he likes for 
carrying mails, but if he wishes to carry in 
it at the same time passengers for hire he 
must have an owner’s permit and also a 
driver holding a public driver’s permit. 

We think, therefore, that the accused was 
properly convicted and would, therefore, 
discharge the Rule. 

Baker, J. —This is an application for 
revision of an order of the Sessions Judge 
of Ratnagiri dismissing the petitioner’s 
application for revision of a conviction and 
sentence of Rs. 10 passed by the First Class 

(2) 72 Ind. Cas. 70; 25 Bom. h. E. 95; 24 Cr. L. f, 
310; A. I. E. 1923 Bom. 248. ' 
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Magistrate of Ratnagiri under s. 16 of the 
Motor Vehicles Act VIII of i914. 

Ihe facts are admitted. The accused was 
charged with driving a motor for hire with¬ 
out a driver s permit, and carrying passeng¬ 
ers in the motor car in excess of the num¬ 
ber entered on the owner’s permit, under 
r. 7 published in Government Resolution 
No. 6630, dated October 16, 1917. and r. 34, 
cl. (Z), of the Motor Rules for the Ratnagiri 
District, published in Government NotiBca- 
tion No. 2592, J. D.. dated March 16, 1920. 
The accused was driving without a driver's 
permit, and was carr 3 Tng sixteen persons 
instead of eight which is the number per¬ 
mitted by the license of that particular car. 

It is, however, contended that the car in 
question being used for the conveyance of 
His Majesty’s mails is not subject to the 
rules in question. The learned Pleader for 
the applicant has been unable to show any 
authority for the proposition laid down by 
him that a car which carries mails, and also 
carries passengers is exempt from the opera¬ 
tion of the ordinary rules. The case he has 
quoted, viz.^ Queen-Empress v. Narayan (1), 
refers to a mail tonga which was not gov¬ 
erned by the Rules of the Motor Vehicles 
Act. The owner of this car has actually 
taken out a license for it, and must abide 
by the conditions in the license. 

There is no authority for holding that a 
car, because it carries mails, is exempt from 
the rules regarding the number of passen¬ 
gers in the permit. The regulations being 
made for the safety of passengers, it cannot 
be assumed, in the absence of clear evi¬ 
dence to the contrary, that the Legislature 
contemplated that passengers carried in 
motors carrying mails should be in a posi¬ 
tion of less safety than those travelling by 
an ordinary car. There is no law which 
makes an exception in the case of a car 
which carries mails as well as passengers, 
and I agree with the view taken by the 
learned Sessions Judge that the conviction 
is correct and there is no ground for inter¬ 
ference. We dismiss the application. 

A. N. A. Application rejected. 


> ' 0 
■4 - I 


ALLAHABAD HIGH COURT, 

Ckiminwl i-KiaoNcii No. 82(1 of 192f). 

January 18, 1927. 

Prese 71 f: — Mr. J us t i ce A s h wo in. 

SUDAMAN AND oTiiic.^s—A itlicants 

versus 

EMPRltOR THiiorcii KADIR— 

OPFOUTlfi- PAkTV. 

C}'imi)!al Procchir. (\„lf nU/ \' ,.f /s.9S', .^.v, 

.Ji.'J hxuniithitioii o' a -ru.-i. ,l l<> (‘.roniiiir. 

at proper O’mc Mi i, irnipilarii 1/ — Ref'ercnr- 
Court ini fads, 

An flCf'iiscd sinnihi !>(» loiiod unicj' s il2 

Ciiminal Froce<lni'e (A)dr, jn-l liu-fon* lio fiiU r.s 011 to 
Jiisdofence and produ.'-es hi.s witn. s-so.s, tliut i.s, aftor 
all the prosecution witnossos have boon fonijictcly 
done widi. But an omission to exnuino him .at tlio 
proper tim'', is a nv're irn'inilaritv coming; within tlie 
purview of s. 5:}7 of the Cod*-. Ip. lO.'iG, cIs. I 2 ] 

A case, should not bo roi)ortod to tlio Hi"h Court 
on the ground that the conviction is ba<l on the 
merits unless it is very clear that the conviction i.s 
wrong and tint there can be no reasonable doubt of 
the matter, [p. 1050, col. 2.] 

Criminal reference made by the Sessions 

Judg-*, Ghazipur, dated the 6th December 
1926. 

Mr. Ram Nama Prasad, for the Appli¬ 
cant. 


JUDGMENT, —This case has been 
reported by the Sessions Judge of Ghazi- 
pur under e. 33, Criminal Procedure Code, 
on the ground that the proceedings of the 
Magistrate in conwicting the accused were 
illegal by reason of non-compliance with 
s. 312, Criminal Procedure Code. The Ses¬ 
sions Judge has further expressed the 
opinion that he was not justified in inter¬ 
fering with the Magistrate’s finding of fact 
but that, if he had been so justified, 
there were reasons for holding that the 
conviction was improper. The illegality 
in procedure complained of is this. The case 
was a warrant case. The law permits the 
Court after the examination-in-chief of the 
prosecution witnesses or some of the pro¬ 
secution witnesses to examine the accused. 
The examination of the accused at this 
stage is obviously, from the context, an 
examination intended to enble the Court 
to decide whether it should frame a charge 
(s, 2h3, Criminal Procedure Code). There 
may be cases where the Magistrate sees 
an easy answer to the prosecution evidence 
and desires that answer to be given by 
the accused before he discharges the ac* 
cused. If the Magistrate frames a charge 
the accused is^ then given an opportunity 
of cross-examining the prosecution wit-* 
nesses that have been heard, The remains 
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ing witnesses, if any, for the prrsec'Mi'n 
are then examined and cross-exarnined and 


last of all the accused shall be callcdi upon 
toeuterupon his defence and produce the 
evidence (s. :’5G. Criminal Procedure Code), 
yact.ion o4‘2 adds something further to 
s. '250. It requires the Court to quesficn 
the accused generally on tlie case just 
before the accused is called upon to enter 
upon his defence. In this case the Sessions 
Judge states that the ?\[agistrate questic^n- 
ed the accused under s ’Id not just before 
he was called on for his defence hut at the 
stage when the accused sliould b.ave been 
questioned merely with a view to enable 
the Magistrate to decide if it was neces¬ 
sary to frame a charge. The Sessions Judge 
relying on a case reported in MitarjU 
Siuijh V, Emperor (i)\hongh the Sessions 
Judge has occasioned this Court consider¬ 
able trouble by referring to the wrong 
case has held that this defective [procedure 
was prejudicial to the accused because the 
prosecution witnesses were warned before 
their cross examination of the vreak points 
in their prosecution evidence. He has 
also followed this ruling in holding that 
the defect was an illegality which could 
not be excused under s. 537, Criminal Pro¬ 
cedure Code. On theotherliand, the Magis¬ 
trate has cited a decision reported in 
In re Variaai Rowther^ (2) as taking a 
different view to that held by the Patna 
High Court. In this decision a I'ull Bench 
with one dissentient held that if the 
accused is examined as permitted by s. 253 
he i.eed not be examined again aher the 
cross-examination and re-examination of 
the witnesses already heard, unless new 
witnesses are heard after the examination 
under s. 253. Even in this case it was 
held that any irregularity could be excused 
under s. 537, Criminal Procedure Code. 

It appears to me that the intention of the 
law is that the accused should be examined 
just before he enters on to his defence 
and produces his witnesses, i.e,, after all 
the prosecution witnesses have been com¬ 
pletely done with. 

At the same time it seems to me clear 
that any irregularity in this direction will 
come within the purview of s. 537 and will 

(1) 63 Ind. Cas. 825; 6 P. L. J. 644; 2 P. L. T. 520; 
(1922) Pat. 7; A. I. R. 1922 Fat. 158; 22 Cr. L. J. 
697. 

(2) 73 Ind. Cas. 163; 46 M. 440; 44 M. L. J. 567; 17 
L. W. 722; 32 M. L. T. 385; (1923) M. W, N. 477; A. 
J, R. 1923 Had. 609; 24 Cr. L. J. 547. 
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(rd” call for interference, if it has occa- 
ti med a failure of justice. In the present 
case ‘iht.ro is no ground for holding that 
there was any failure of justice occasioned 
by ica-ion of this irregularity. 

I -houh'I, therefore, reject the reference 
of the Judge so far as it asks me to 
interfeje on ihe ground of irregularity of 
prO''"<'c-ding9 by the Magistrate. 

The Sessions Judge has stated that he 
is not justihed in interfering with a con¬ 
viction on the merits. This does not ap¬ 
pear to me correct. Under s. 435 lie may 
examine the record of an inferior Criminal 
Court f'u- the purjiose of satisfying himself 
as to the ]>ropriety of any finding and if 
satisfied that any finding is improper may 
report it to tliis Court. The power of this 
Court to interfere on the merits is undoubt¬ 
ed, but this Court will not exercise its 
power so as virtually to give a right of 
ciipeal, and in reporting a case under 
s. 435 the Sessions Judge must bear in 
mind this limitation which exists in prac¬ 
tice as regards the exercise of the High 
Court power of revision under s. 439, Cri¬ 
minal Procedure Code. A case should not 
be reported on the ground that a convic¬ 
tion is bad on the merits unless it is very 
clear that the conviction is wrong and 
that there can be no reasonable doubt of 
the matter. 

In the present case, the Sessions Judge 
has impugned the conviction by the Magis¬ 
trate on three grounds. The first ground 
is that prosecution witnesses had some¬ 
thing in common with the complainant 
and had some reason to be on bad terms 
with the accused. Another ground is that 
the presence of the witnesses on the spot 
in time to see the accused causing damage 
to the crops (mischief being the offence 
charged) was not explained sufficiently. 
A third reason was that the evidence of 
a Commissioner who saw the crops a month 
after the event was insufficient for the 
purpose of holding that that damage had 
been caused by the accused. 

I consider that the reasons given by the 
Sessions Judge for doubting the propriety 
of the conviction are not such as to justify 
interference by this Court in revision. 
To interfere on these grounds would, in my 
opinion be undistinguishablo from allow¬ 
ing an appeal. 

Accordingly I direct that the record be 


returned. 

A. K, A. 
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Abadi, 

See Custom 452, 597, 605 

Abuse. See Defamation* 90 

Account books—Mode of proof. See Evidence Act, 
1872, s. 31 862 

Accounts, suit to recorcr balance of—llalance struck 
— Admission—liurden of jn-oof. 

Where a party to a suit admits that a balance 
which contains an acknowIedj;ineiit that a certain sum 

of moiiev as due from him was struck bv him the 

• 

burden is shifted on him to ])rovc tlie circumstances in 
which he came to execute tlio l>alnnce and to establish 
the fact that it had been induced by fraud or v;itliout 
a comprehension of accounts or is the result of trans¬ 
actions which cannot be enforced in a (.’ourl of law. 
It is not necessary in such a case for the opposite party 
to prove each and every item of tlie account before the 
striking of the balance. L Muhammad Dakhsu v. 
SiiADi Muhammad, 27 P. L. R. 7C8; 8 Lah. 123; A I. 
B. 1927 Lah. 272 60 

ACdUlescence. 5cc Bengal Tenancy Act, 16f 5. .s. 5 

302 

--—Principles. See Landlord and tenant 855 

ActVIll 0f1919. See Stamp Act, 1899, s. 2(5 )(b) 

630 

Act XVlli of 1919. See Limitation Act, 1908, Sch. I, 
Art, 158 634 

Acts—General. 

AOt 1855—XII. See Legal Representatives* Suits 

Act. 

_ 1856—XV. See Hindu Widow's Rb-marriagb 

Act. 

__ 1860—XLV. See Penal Code. 

_ 1865—III. See Carriers Act. 

_ 1865—X. See Succession Act. 

_ 1867-111. See Public Gambling Act. 

__1S70—VII. See Court Fees Act. 

_ Ig-il—l. See Cattle Trespass Act. 

_1871—IV. See Coroners' Act. 

_ 1871—XXIII. See Pensions Act. 

_ 1872—1. See Evidence Act. 

_ 1872—IX. See Pontract Act. 

_ 1873—X. See Oaths Act. 

-- 1877—1. See Specific Relief Act. 

_ 1878—1. See Opium Act. 

_ 1878—XI. See Arms Act. 

___ See Probatf. and Administration Act. 

_ 1881 —XXVI. See Negotiable Instruments Act. 

_ 1882—11. See Trusts Act. 

__ 1882—IV. See Transfer op Property Act. 

_ V. Sec Easements Act. 

__ 1884—IV. See K.xplosives Act. 

_ 1^87—VII. See Suits Valuatio.v Act. 

_ 1887—IX. See Provincial Small Cause Courts 

Act. 

_ 1889—VII. See Succession Certificate Act. 

—- 1890—VIII. See Guardians AND Wards Act. 


Acts-Genera I—roncld. 

Act 1890—IX. Sec R.am.wavs A't. 

- 1891—1. Sec Land Acquisition Act. 

- 1808 —V. See Criminal I’uoceduriv Code. 

- 1899—11. See Stamp Act. 

-1890 — IX. Sec .■Vrrituatidn .Act. 

- 1908—V. Sec Civil I’rocmdure Code. 

- 1908'-IX. Sec Limitation Act. 

- 1908—XVI. See Registration Act. 

- 1999--I1I. See Presidency Towns Insolvency 

.Act. 

- 1911—XII. Sec Factouies Act. 

-1912—IV. See Lun.vy Act 

- 1913- VH. See Companies Act. 

-1911—ITII. See Motor Vfhiclks Act. 

- 1920—V. See Prowncial Insolvency Act. 

- 1922 —XI. See Income Tax Act. 

- 102.3—VIII. See Workmen's Compensation Act. 

- 1921—VI See Criminal Tribes Act. 

- 1926 -XXVII. See Transfer, of Property 

(Amendment) Act. 

Acts—Bengal. 

- 1880—IX. Stc Cess Act. 

- 18i5—Vlll. See Bengal Tenancy Act. 

- 1913—111. Se# Bengal Public Demands Re¬ 
covery Act. 

- 1920—III. See Calcutta Rent Act. 

Acts—Bihar and Orissa. 

- 1913—11. See Orissa Tenancy Act.] 

Acts—Bombay. 

_ 1862—V. See Bombay Bhaodari AND Narwadar: 

Ten’URRs Act. 

_ 1863—VI. Sec Bombay Public Conveyances Act, 

-1901—III. Sec Bombay District Municipal Act, 

Acts—C. P. 

_ 1917- II. See C. P. Land Revenue Act. 

_ 1920—1. See C. P. Tenancy Act. 

Acts—Madras. 

__ 1884—V. See Madras District Municipalities 

Act. 

_ 18-6—1. Sec Madras Abkari Act. 

__ lb89—1. See Madras Village Courts Act, 

__ 11)08—I. See Madras Estates Land Act. 

_ 19‘j0—V. See Madras District Municipalitibb 

Act. 

_ 1922—V. See Madras Court Fees (Amendment) 

Act. 

_ 1922—VI. See Madras Stamp (Amendment) Act. 

*Acts—Punjab. 

_ 1887-XVI. See Punjab Tenancy Act. 

_ 1911_ni. See Punjab Municipal Act. 

_1913—1. See Punjab Pre-emption Act. 
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Acts—Punjab—coBcld. 

Act 1018 — VI. See Pun'Jab Courts Act. 

_—1. .Sec Punjab Limitation'(Customs) Act. 

-p):;5—VIII. ^’ec Sikh Gui:r»\VARAS Act. 

Acts—U. P. 

- 1836—XXVI. See Ounii Sun-SKTTLKMENT Act. 

-18i»'.)—1. See Oui>n Est.atks Act. 

- 1876—XVIII. See Oudh Laws Act. 

-1886—XXII. See Oudh Kent Act. 

- moi—II. See Agra Tenancy Act. 

-1001 — 111. See U. P. Land Revenue Act. 

- 1010—IV. See V. P. Excise Act. 

-lOU)—VllI See L. P. Town Improvement Act. 

- I!i22—XI. See Agra Pre-emition Act. 

-10’>5—IV. S<e Gunn Courts Act. 

- 1926—111. See Agra Tenancy Act. 

Regulations. 

Reg. ISOG— XVII. See Bengal Land Redemption and 

Foreclosure Regul.\tion 

- 1825—XI. See Bengal Alluvion and Diluvion 

Regulation. 

Actio personalis morltur cum persona. See 
Prod.vtk AND Administration Act, ISSi. s. 80 286 
Admission of dOCumsnts-DnIy to comply with. 
(). XIII, r. 4. 

Ill admitting documents in evidence, a Court should 
strictly comply with the provisions of 0. XIJI, r. 4 of 
the Civil Prjcsdure Code. L Hari Singh v Karam 
Chand Kanshi Ram, 8 Lah. 1; a. 1 R. 1027 Lah. 115 

721 

Admissions. See Evidence Act, 1872, ss, 17, 115 

1037 

Adverse possession. See Limitatio.v Act, 1008, 
Sen. I, Arts. 142, 144. 

— -Landlord and tenant. See Landlord and 

te.nant 73 

Advocate— Miscellaneous appsal-**Scale of fees. 

See iMortgaoe 261 

Agra Pre-emption Act (XI of 1922), s. 12 (1) — 
-Fre-emption—Plot becoming 'petty proprietary 
interest'—Right of pre-emption, whether lost — 
Wajib-ul-arz—CueloTTi of pre-emption, whether 
extends to petty proprietary interests. 

A co-sharer in a patti is entitled to enforce his 
right of pre-emption regarding a plot forming part 
of the patti so long as it has not been execluded from 
the patti even though it has become a ‘petty pro¬ 
prietary interest’. 

If there is a record of custom in a wajib-ul-ars 
providing for pre-emption, whatever the extent of the 
custom may be and in whatever way it may be ex¬ 
pressed there is a right of pre-emption under the 
Agra Pre-emption Act which can be exercised in res¬ 
pect of a petty proprietary interest. A Vasrad Bang 
V. Zahuk Husain, A. I. K. 1927 All. 320; 25 A. L. J. 

487 7 04 

Agra Tenancy Act (|| of 1901), ss. 22-SuccessioR 

to tenancy—'MaU lineal descendant, whether includes 
illegitimate son o/jat—Jats, whether Sudras. 

An illegitimate son of one belonging to a Sndra 
'caste by a kept woman is entitled to succeed to the 
holding of his fjither as a ‘male lineal descendant’ 
within the meaning of s. 22 of the Agra Tenanciy Act. 
A Mewa Ram v. Lal Sahai, A. I. R. 1927 All 410 650 

- ss. 79, 196 —Occupancy tenant—Forcible 

dispossession by stranger—Ejectment suit—Juris¬ 
diction of Civil and Revenue C*urt!—Appeal _ 

Objection to jurisdiction, ivhdltr 'itn be taken — 
Procedure. 


Agra Tenancy Act— 1901—concld, 

Defendant took forcible possession of a certain 
occupancy holding without the consent of the occu¬ 
pancy tenant and the latter instituted a suit in the 
Revenue Court to eject the defendant on the allegation 
that he was his sub-tenant. The trial Court decreed 
the suit but on appeal the District Judge came to 
the conclusion that the doCeiidant was not a sub¬ 
tenant but a trespasser and dismissed the suit. On 
second appeal: 

Held, (1) that s. 79 of the Agra Tenancy AcX was 
not applicable to the case but that it was open to 
the plaintitT to sue for the ejectment of the trespasser 
in the Civil Court; 

(2) that having regard, liowever, to the provisions 
of s 196 of the Agra Tenancy Act no objection with 
regard to the jurisdiction of the trial Court could be 
entertained in appeal and that the decree of the trial 
Court must, therefore, be restored. A Ganga v. Jai 

Kumar 352 

« 

- S. 164—5«7f for profits—Failure to collect 

rents—Xegligence of hhmbard&T—Presumption- 
Suit relating to several years—Accounts how to he 
taken. 

In a suit for profits instituted against a Lam6ar(ic r 
the mere fact that a large proportion of the rents 
remains uncollected does not by itself necessarily lead 
to the inference that the Lambardar was negligent. 

Where a suit is brought to recover profits for 
several years the accounts for all the years in suit 
must be gone into in order to decide whether or not 
any amount is due to the plaintiff. A Badri Prasad 
V. Girdhar, L R. 8 A. 92 Rev.; A. I. R. 1927 All- 405 

743 

- s. 196. See Agra Te.nakcy Act, ICOl, ss. 

79, 106 352 

-s. 199(1) (a)— Ejectment suit—Question of 

title—Order of Revenue Court to file civil suit— 
Omission to implead all plaintive as pai'ties to civil 
suit, effect of. 

The mere fact of the institution of a declaratory 
suit in the Civil Court is not a compliance with the 
direction of the Revenue Court under s. 199 (1) (a) of 
the Agra Tenancy Act, unless all the plaintifTs to the 
ejectment suit are mode defendants in the civil suit. 

A Dhiraji V. Chandra Kali, L. R. 8 A. 108 Rev.; A. I. 
R. 1927 All. 3PS 520 

- S. 273. 5ce Agra Tenancy Act, 19?C, s. 44 

471 

Agra Tenancy Act (ill of 1926), ss. 44, 273 

—Ejectment suit—Plea of tenancy—Procedure — 
Jurisdiction of Civil and Revenue Courts. 

The only possible way to so interpret the provi¬ 
sions of s. 44 of the Agra Tenancy Act as not to be 
inconsistent with the provisions of s. 273 of the Act 
is to hold that all that is intended by s. 44 of the 
Act is to give an option to a land-holder to file a 
suit for ejectment against a trespasser either in the 
(^ivil or in the Revenue Court. Where such a suit is 
tiled in the Civil Court and the defendant sets up a 
plea of tenancy the Court must follow the procedure 
laid down by s. 273 of the Act. 

Defendant was a tenant of the plaintiff and was 
ejected by him through the Revenue Court. Plaintiff 
subsequently instituted a suit in the Civil Ccuit 
for ejectment of the defendant on the ground that 
notwithstanding his ejectment by the Revenue Court 
the defendant had forcibly taken possession of the 
land in dispute. The plea of the defendant was that 
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after his ejectment by the nevetuie Court lie was 
again re-admitted as a tenant of tlie holding in dis¬ 
pute by the plaintiff and was not in possession as a 
trespasser; . , , . , 

Held, that the suit was maintainable in the Civil 
Court but that in view of the plea oftiie defemlant 
the procedure laid down in s. i‘f the Agra 
Tenaiu'V Act must be followe*). A Dkiu Sahai v. 
Daclat, L. K. 8 A 101 Rev ; A. 1. U 10J7 All. 

Agriculturist—Burden of proof. See C. P. C , 1008, 
s,ti0(c) 10^ 

Alluvion and dlluvion 

See ItESGAL Alluvion- anu Diluvion Regulation, 
1823 9 

See Landlord AND TENANT o87 

Amendment Of pleadlngs-Principles. See C. R 

0-. 190\O. VI. R. 17 . c ^ 

Appsal-Djoree, effect of—Time of redemption 
under preliminary decree whether extended. See 

C. P. C., 190S, 0. XKXIV.rr. 4. 5 22 

_I';ffcct of preferring appeal. See Liuit.\tion 

Act, 1008, Art. liG 19 

_New case. See Pr.vcticr 

_New case. See Punjab Prz-rmi*tion Act, 

1913, s. 15 

__Order appointing Receiver in execution— 

Appeal by objector. See C. P. 0., 19U8, s. 51 

— Order dismissing application to set aside 

t A I ^ V 
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oxeculioa sale for default, oee 0. i - O., 1JJ5, 0. 

R. 9 

__ Order refusing stay of execution—Appeal. 

See C. P. C . 1908. s. 17. U. XLl. R 5 76 

_Order remanding suit directing Amendment 

of plaint, whether appealable. See C P. U , 190^, 

^ Order staying execution, whether appealable, 
SeeC.P.C., 1908,3. 47 23 

Appropriation of payments-Burden of proof. 
See Debtor and creditor 

Arbitration. See 0. P. C., 1903, Sch. 11 

_ Award not signed by Arbitrator -Decree 

Keviaioa—Interfereace. See G. F. C., 19118, a. Ha 

__ Bengal Chamber of Gommeree Rules, rr. 

IS IL-Refereuee to Chamber—Arbitrator s duty to 
afford opportunity to adduce evidence of market rate. 
Although there may be occasions m which it is in¬ 
cumbent on the Bengal Chamber of Commerce to 
parties suitable opportunities of adducing evi- 
dence yet each caso has to be judged on the meiits 
of Us’ particular facts, Frima face it is not neces¬ 
sary for the arbitrators to hear oral evidence about 
mrket rates which are as a rule well within their 
^wn knowledge and within the apecial e;<Pa™ncc for 
which arbitrators are selected. C Bhican Cha.vd 
Chauoriav. G. and M. Foot, 44 C. L. J. 4.2, A, I R 
1927 Cal. 227 

Court, inherent power of, to revoke arbitra- 


A Court has inherent power to revoke the appoint¬ 
ment of an arbitrator before the making of an award 
Th! a proper case. But this power should always be 
Sierciseif with the greatest caution, I Amin Ua.sd 


Kawsiii Ram v. K.vn.^iii Ram-Mittar Sain, A. 1. Iv 19:;7 
Lab. 187 46 

-Oi'tlcr setting asi<lc award--Revision. • C. 

P. C, 1908, s. 115 429 

_ Ht’fi’rcnir ndlliout inlerrcntion af Court — 

Remission of uirar'l to Vinpire, Uoj.dih, of-l'm- 
pirc (iccidiiKj case on notes of arlntnitors irilhout 
notice to parties Lcjal misconduct. 

Where an :tw.uil is made by an I injiire on a re¬ 
ference without the intervention of llie Court, tlie 
Court lias no power to remit tlio awanl to tlie Crnpire. 

An Umpire is i.'uilty of legal miscon<iut’'t wie ro 
he holds no empiiry and decides the ci.^e on the 
notes of thft arbitrators without giving iifticetolhe 
parties to adduce evi'lenei'or state their ease outlie 
evidence produced. L Kai:m Cuand r. Jasodha.'; 896 

Arbitration Act (IX Of 1899', ss. 8, 9-Appoint- 
ment of arbitrators—Vacancy, mode ofjillintj — 
Award on time-barred claim, validity of. 

The question whether in lillinga vacancy s. 8 or 
a. 9 of the Arbitration Act applies dei>en(ls not upon 
whether one arbitrator ultimately acts or two but 
whether the submission provides for the appoint¬ 
ment of one arbitrator by concurrence of bolli 
parties or of two arbitrators one by each parly inde- 
psndentlyof the other. 

Whjn a submission provides that the leference 
shall be to two arbitrators and an arbitrator ap¬ 
pointed by one of the parties is duly declared to be 
the sole arbitrator and he thereafter refuses to act, 
the vacancy is to be supplied by the parties under 
the provision of s. 9 of the Arbitration Act. 

A claim which at the time of reference to arbitra¬ 
tion is time-barred under the provisions of the 
Limitation Act can validly form the subject-matter 
of a reference. S S. L. Balmokand v. Uttamchand 

Brijlal 

Arms Act (Xlof1878), S. 19 [f)-Discovery of arms 
cn information from accused — Conviction, legality 

of. 

Where an article, the possession of which is for¬ 
bidden by the Anns Act, has been discovered by 
reason of information given by an accused person, the 
conviction based upon that evidence is legally sound. 
L Naurano Singh v. Emperor, 28 Cr. L. J. 250; 9 Lah. 
L.J.2il 122 

§^19 {i)—Recovery of cartridges from house 


occupied by accused but previously occupied by him 
and his brother—Offence.] 

During the investigation of a certain theft case the 
house of the accused was searched by the Police and 
as a result of this investigation two cartidges of a 
rifle were discovered from an earthen pitcher placed 
in his house. The accused admitted the recovery of 
cartridges but stated that it was not within his know¬ 
ledge and that his brother who was an ex-military 
employee might have placed them in the house which 
was jointly occupied by the accused and his brother. 
The Magistrate believed the story of the accusad to 

that no offence under s. 19 (/). Arms Act, had 
been established. L Manigiru. Emperor, 21 Cr. L. J. 
339 

_38.19 (f)i22. SeePENALCoDE, 1660, 8.120B 

113 

Award— Dissenting arbitrators—Intentional absence 
—Validity of award. See Limitation Act, iniiR, 
8 ch. IArt. 158 63^ 
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decree V,fired on award_ 


I-imitation. ^Ve LiiiiTATitx 1 JI 08 , Sch J. 


91 


596 


Banker and customer. Sec Contract Act. I.s 72 , 
ss. 7.8, 9 ’l023 

- Money deposited xvilh Bonk to he lent out on 

secxxrity — Deposihtr, whether secured creditor, 
d. havinffsoine money to spfire for investing in loans 
handed over the money to a Hank and received a note¬ 
book ii. which it was stated that Die money was for 
safe custody. Asa matter of agreement and practice, 
liowever, ./. used to secure Vjorrowers wlio would 
agree toj)ledge urnameiits byway of security. 'Jhc 
borrower was taken hy •/. to the manager of the Hank, 
the ornaments were kej‘t by way of securitv, and 
money was advanced on interest out of which a certain 
share was paid to.7. xs’o money of J. used to be lent 
out by the Hank without the security of ornaments. 
M’heiianian came to ledeem his ornaments J. used 
to go to the Hank with him and the ornaments were 
released on payment : 

Held, that ./. occupied the position of a secured 
creditor of the Bank A In the matter of. All.viuhad 
tJsio.v Hank, Lm.. 2j A. L. J. .‘120; 49 A. J76 62 

Bsnaml —Heaami assis'iiment of decree See C P 
C..19U8, 0. XXI. R. IG' 545 

Benaml transaction. 5ee Costract Act, 1872, s 73 

n ^22 

Practice of benami amony Barmans — 
Gift, presumption of benami character of—Proof of 
benami character. 

Among Burmansthe practice of benami is not in¬ 
digenous and though it has to some considerable 
extent taken root, it is yet not so common as among 
the Natives of India proper, 'i he device is very sel¬ 
dom employed except as a means of defeating or 
delaying the immediately impending claims of some 
creditor or other person. 

In fact more proof is needed of the benami nature of 
a transaction where parties to it are Burmans than 
is necessary where the parties concerned are Hindus 
or Muhammadans. R Ma Gvi i-. Ma Me, 4 R. 522; A. 
I. U. 1927 Kang. 102 2 5 0 

Benamiddr— Pro note, suit on, by benamidar, 
iher maintainable. 

Per Hamesam, J.-~-A person, whose name does not 
appear in a promissory note as payee cannot sue on 
it alleging that the payee was a benamidar for him¬ 
self. M fcJwAMi Natha Ooayar V. Buudarama Iyer, 51 
M. L. J. 85G; A. I. K. 1927 Mad. 219; 25 L. ^V. 411 10 

Bangal Alluvion and Dliuvion Regulation (XI of 

1&25),S. 4 —Gradual and sudden accretion, rules 
applicable to. 

Under the terms of the Bengal Alluvion and Dilu- 
vion Regulation, 182.5, land which gradually accedes to 
another estate becomes annexed to it. Where, how¬ 
ever. a river by a sudden change of its course breaks 
through and intersects an estate without any gradual 
encroachment and adds it to another estate witheut 
destroying its identity, the land on being clearly re¬ 
cognized becomes the properly of the original owner 
and the same rule applies where land is taken away 
by a river gradually but is restored suddenly. A 
Sri Thakurji R. Jaikal Kunwak, 15 A. L, J 222-A I 
R, 1927 All. 24.1; 49 A. 328 ’ 9 

Bengal Cess Act. See Cess Act 
Bengal Chamterof CcmiTterce Rules, rr. 13, 

14. jScc AumiUATION gyy 
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Bengal Land Redemption and Foreclosure 

Regulation (XVII of 1806), SS. 7, 8 — Mortgage- 
Foreclosure proceediJigs— Presentation by special 
Mnklitar — Validity of presentation — Notice of 
foreclosure—Absence of reference to s. 7—Error as 
to amount — Proceedings, validity of — Pouer-of~ 
attorney —Construction—General clause, effect of. 

The presentation of an application under s. 8 of 
the Bengal Land Redemption and Foreclosure Regu¬ 
lation XVII of IbOU by a special mukhtar on the 
strength of a special power-of-attoniey is not defective 
iuasiniK-h as the word ‘himself’ in the said section is 
merely another w'ay of putting 'in person’ and by 
virtue of the provisions of 0. Ill, r. 3 of the Code of 
Civil Procedure, acts which can be done in person 
can be done by an attorney. 

In a notice for foreclosure proceedings under 
Bengal Laud Redemption and Foreclosure Regu¬ 
lation XVII of 1806, the mortgagee has the option 
either of giving the actual contents of s. 7 and specify¬ 
ing the three methods in which foreclosure may be 
avoifled, or of quoting the actual section and referring 
the mortgagor to its contents. A notice is not invalid 
merely because words's. 7 do not occur in it provided 
the contents of the section are embedied in it. 

An error in the amount shown in such notice does 
not render the notice invalid provided the claim is 
made quite clear, it bjing for the mortgagor to deposit 
or tender the amount which he believes to be due on 
the mortgage. 

A power-of-attomey authorising a person to conduct 
foreclosure proceedings which states that all the steps 
taken by him shall be accepted as done by the exe¬ 
cutant, empow’ers the holder of the power to present 
the application for foreclosure even though such power 
is not expressly conferred. L Gobind AIal v. Ram 
Chand, 9 Lah. L. J. 14; 28 P. L. R. 153; A I. R. 1927 
Lah 141 329 

Bengal Public Demands Recovery Act (111 B. C. 
of 1913), SS. 7, 23, 37 — Sale — Omission to fill up 
certificate, to serve notice of proclamation of sale, 
etc., effect of—Signing of notice with stamped 
signature—Death of debtor after attachment and 
before sale—Suit to set aside sale on ground of 
fraud and iireyiUarities—Fraud not proved — 

' Failure of entire suit—Limitation Act-{IX of 1908), 
Sch. I, Art. m—Time when begins to run — 'Final 
confirmation.' 

The omission to fill up the blanks in the certificate 
portion of form No. 1 of the Appendix to the Bengal 
Public Demands Recovery Act is not a material 
omission invalidating the certificate where the tabular 
statement in the form has been duly filled up. 

A notice under s. 7 of the Bengal Public Demands 
Recovery Act may be signed by the Certificate Officer 
with a lithographic signature. 

Failure to give notice to the certificate debtor be¬ 
fore drawing up the proclamation of sale is a mere 
irregularity. 

It is not open to the debtor or his legal representa¬ 
tive to lake exception to the validity of a sale 
on the ground that the statement that the bolding 
should be sold with power to annul all encumbrances, 
was wanting in the sale proclamation. 

Under the tenancy law, the purchaser of an occu¬ 
pancy holding sold for arrears of rent takes it with 
certain defined rights and the cmiissicn to mention 
such rights cannot invalidate the sole. 

Omission to publish a sale proclamaticn at the 
Iccal T7ia7ia as required by the rules is not fatal to 
the sale. 
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In view of the provisions of s. 23 of the Henyal PiiMic 
Demands Recovery Act a sale cannot be set aside 
by a Oertilicate Oibcer without proof of material irre¬ 
gularity and consequ'^nt substantial injury, and it 
cannot’be set aside without sucli proof even in a 
separate suit. 

The death of a debtor after attachment of his pro¬ 
perty and before sale does not n^cessirily invalidate 
the sale; such a sale holds good until appropriate 
steps are taken to set it aside. 

A suit by a debtor to set aside a sale under the Bengal 
Public Demands Recovery Act on the ground of fraud 
and material irregularity in the conduct of the sale 
must fail where' the debtor fails to prove fraud ina^- 
much as in the absence of fraud the questions can 
only be determined by the Certificate Ollicer. 

Limitation for a suit to set aside a sale under tlie 
Bengal Public Demands Recovery Act runs under Art. 
12 of Sell. I of the Limitation Act only from the date 
of the final confirmation of the sale, and so long as the 
sale is under the consideration of the Revenue Au¬ 
thorities it cannot be said to have been confirmed 
and become final. C Har.\ Pras.vd CIain r. Goral 
Chandra Gain. 45 C. L. J. 73; 31 C. \y. N. 20l); A. 1. 
R. 11)27 Cal. 315 997 

__ ss. 23, 37. See Bengal PcdlicDemands Re¬ 
covery Act, 1913. ss. 7, 23. 37 997 


Bengal Tenancy Act {/III Of 1885), s. 5-Con- 

struction of document—Document purpoidino to 
create tenancy containing clauffts inoi’c appropriate 
to raiy^iti interest-^Interest created, nature o/— 
Transfer of Property Act {IV of JSS3}, ss. 0, Itl 

_ ^on-permanent tenure created before Bengal 

Tenancy Act but after Transfer of Property Act 
came into force, transferability of—Acquiescence 
and estoppel, doctrine of—Transfer of tenancy — 
Transferor s name allowed to contitiuc in landlord's 
sho.rista—Acquiescence. 

Where a document purports to create a tenancy in 
resp-ct of certain land.tiiere is a presumption tliat the 
interest created is tliat of a tenure-holder even 
thou«»h tiic document contains some claus-s which 
are more consi.‘iteni with tlio creation of a 
interest than with the creation of a tenure and that 
presumption continues until it is rebuticd by cviaence 

to the contrary. . . . 

A tenancy created after the passing of the X rans- 

fer of Prop'erty Act and before tlie Bengal Tenancy 

Act came into' force is transferable even if it be a 

non-permanent tenancy by virtue of the provisions of 

8 . 6of the Transfer of Property Act 

The principle laid down in s. 41. Iransfer of I ro- 
nertv Act, relates to a case where one stands by and 
acquiesces in something that is being done by another 
and if in consequence of such acquiescence some 
injury is caused to some third party, it is not open 
to the person so acquiescing to say tliat Avhat was 
done by that other person was not authorised l)y 

'The mere fact that a transferee from a tenant re¬ 
frains from instituting a suit for a declaration to get 
bis name recorded in the landlord s sherista cannot 
be taken as an •■■aciuieecenee on hie part or allowing 
the transferor to represent him in the landlor s 
sherista. C Hhagabam Das v Hisweswau Nath biuHA 
44 0. L. J. 431; A. I. K. 1927 Cal. 220 302 

-8. 5 — Tenure holder or raiyat - Holding of 

over one hundred bigbas— rebuttal of“^ 


"Ci(':io i‘ >r." ‘ raiv.it," nsiof. e/f’'' o> -.l-‘ 

— O'f.ii- r;'i' - Nib-iUyU erpiry 

of, effect o'-'. 

« * •» 

T :13 qu^^tion winflier a p}i-.;:)n Is a mr/-!* or a 
teanro-hol'ier ulr im itely ‘iopends on quest of fact 
and in onl t toanive at a decision th'-' C)urt must 
look to th^ att.mdant elrcnmstau'es also 

In orJ'r to d •ti-nnin -whether tlm pro.->ump‘ion 
raised un I?r s. .) of ih' Hmgal TtNiancy A-a has 
been rebutted, tin* tnio tisi is to s'*e f u* wii it pur* 
pise the tiinn'*y wis crMtel, and where ih* lejso 
is equivocal the attend.int cireiiinslanoo-; nin«t l)e 
baked to in ori'U* judge of the p'lrpis- for 
which the tenancy wis crcat^l. Wh uo the original 
lease is in a prints firm n> imojrtanc* can bn 
attached t J the us; in it iif the w ir I 'c iltivatir. 
nor docs the use of th * word "raiyat in a I’cnt 
rec-^ipt carrv the matter any fiu tlier. 

Where a person has tlie status of a tenure-holder 
with regard to a parent tenure, lie will have tlie 
same status with regard to any acTctions to the 

tenure. , . ^ i 

Where a tenant holds over after the expiry of the 

term of a kabuliyat, it is open to the Scittlement 

to determine a fair rent after determining th'» truo 

Status of the tenant, irrespective of the stipulations 

contained in the time-expired kahuliyat. C Kakdsa 

Chandra Das r. vSecretary or Sr.vTS i-or India, A I. R 

1927 Cal. 413 466 


-SS. 23, 103, 105, 105, 178-«J'C)rf 0/ 

^ ^ I t 


Rights—Presumption as to cirrzctmss—R’.hiittal — 
Burden of proof 

When the Record of Rights has ouce been finally 
published it cannot be attacked on the ground that 
certain procedure adopted by the Revenue Authorities 
in arriving at the final conclusion does not support 
the entry as finally published. If the party aggrieved 
by that entry tikes objection under the provisions of 
s 103 or l')o of tin Bengal Tenancy Act. the objec¬ 
tion might be considered by the Revenue OlUcer. 
But when a Record of Rights is challenged in a Civil 
Court the party challenging this record must alduce 
in evidence, in order to rebut the presumption, matters 
other than wliat happened during the proceedings 
prior to tin final publication before the iXevemie 
O.Ueer. It is well-known that the Settlement Author¬ 
ities may come to certain conclusions at one time of 
the proceeiing wiiich they may modify during tho 
course of the preparation of the ivcord. But the 
record which is finally published is that with which 
the Civil Court is concerned. C Lakui NatuBbrad 
Naiiad-vid C iandra Nandi, 31 0. W. N. 192, A. I. R. 
1927 Cal. 238 7 

$S. 27 , 30 (b), 3S—Enh'incemznt of rent 


—Tests of fairmss of rint — Ris:.in prizcof staple 
fool crops—Neglect of gilandazi. 

Under a. 3.o of the Bengal Tenancy .\ct when a rise in 
the price of the staple food crons has been eitablished, 
there ought, in the absence of sne dal circtinistances, 
to be a corresponding increase in tin rent. com¬ 
parison of the incidenc-^ of the rent with the average 
o'ltturn of the land is not the only way of determin¬ 
ing fairness of rent. . . 

T.ii fact thit a landlord has n=;gl3ct?d gilindari 
is not. in its 3 lf. a ground f>r refusing enhan'nmeut 
ofcishrsnt, P At SvybovtulNlssa v. Amrit Mahto. 

8 Pat. Li T. 117; A. I. R. 1927 Pat. lU 7S4 
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-- —ss. 30(b), 35. iSee Bengal Tenancy Act, 
1885, ss. 'J7 ETC. 754 


- -—S. A-O—Commiitatior) proceedings—Procedure 

—\ on-appearnnce of guardian of minor— Absence 
of prejudice —T alidity of pi’oceedings—Civil Pro¬ 
cedure Code (Act r of 1908), 0. XXXII, r. 3, 
whether applies to commutation proceedings. 

Proccedin-s under s. -10 of the Bengal Tenancy Act 
are miscellaneous proceedings by a Revenue Officer 
in regard to which tliere are no provisions as to pro¬ 
cedure either in the Act itself or in the rules framed 
under tlie Act. Tlie only matter for a Court to con¬ 
sider. where the legality of proceedings under the said 
section i.s impugned on the ground that the guardian 
of a minor wlio was a partv to the pixceedin^s had 
not appeared, is wliether the minor has been i)re- 
.ludiced by the non-appearance of the guardian and 

m the absence of such prejudice, a Civil Court cannot 
set aside the proceed in jrs. 

The provisions of (). XXXIi, r. .T of the Corle of 
Civil I i-ocediire tlo not .apply to sueh ].rocecflinss. 

T BliHAkI jMckhopadhy.-,, a. 

146 

-S. 87. See Cr. P. C., ] 8 !) 8 , s. M 5 ( 4 ) 117 

~ -®®' ’OS, 106, scope 0 /-i;c 9 jiKlic.Ha-Xuit 

for correction of entry-subsequent suit for posses- 

S1071 in Civil Court. 

A decision in a suit under s. JOG. Bengal Tenancy 
Act for correction of the entry of names of owners of 
a does not operate as res judicata in a subse¬ 
quent civil suit for possession between the same 
parties. C AskAFAXNEssA Khatun v Hf\i Chandra 
C uArDHUHY.44C. L.J. .1G7:A.I. R. 1927 Cah 2 i 6 ; 54 

293 


Bengal Tenancy Act— concld 

Avill not operate as res judicata on the question of 
title between the parties in any subsequent litiga¬ 
tion. C Khi-tra Mohan Saha Sardar v. Akiiil Chandra 
Das Bkowmik; A. J. R. 1927 Cal 431 427 


n-f Conflicting entries in two Records 

0 / correctness, whether 
rebutted—Orissa I enaneg Act {11 of lOlS), s 

Ih. absence of a specilie provision in the Bengal 
Tenancy Act corresponding to s. 117 of tlie OrKsa 
lennncy Act docs not m any way affect the provisions 
contained in s. 103 ol the Bengal Tenancy Act 
\\hcn there are two Records of Rights prepared at 
different times, entries in both of them AAill be pre¬ 
sumed to be correct entries of facts existing at the 
ime the entries were made. There is ncU.ing in 
the laA\ AAhich would entitle a party to sav tliat the 
entry in the subsequent record is rebutted bv the 
entry in the previous record. Pat AmtiRAU Bf^anta 

f. Chintamani Bedanta.S Pat. L. T. 121- A I R lovr 

Pat. 164; 6 Pat. .342 ’ Vm 

-3.103B. i9ec Grant 45 3 

-149—Cii’<7 Procedure Code (Act r n-f 

mSU. 11-Landlord and tenant--Rent claimed b{ 

Court-Suit claiming rent 
— hue, question of, decision of—lUs iudicala 
Subs (.-i; of,s. 140 of theliengalTenanovActccn- 
tomplatcs a suit which culminates not in’ a decree 
but an order of a limited kind, an order restraining 
payment out of the money deposited under sub s (ll 
of the section. It ,s, therefore, an order not iin.n Iv 
decisiim of the substantive righ.s of the parties 1 ut 
providing a macliineiy for tlie purpose of earn- n.. 

^oTirs^mcTt:’^' “ -'-ve a’tent 

Where in such a suit the Court iucidentallv goes 
into the question of title as regards the land Urn 
r«nt of which IB m dispute, any Hading of thi, kind 


S. 182 —Homestead land—Occupation by 
pcnsoif i ther than ia\ya\.-Section 1S2, whether applL 
cable- Permanent tenancy, pi'oof of. 

Section IS2 of tlie Bengal Tenanc}' Act is not 
applicable where (he person in possession of home¬ 
stead land is not a raiyat of the village. 

A permanent tenancy cannot be inferied from the 
niere fact that a person was in possession of a house 
lu the homestead land of a village for about ten or 
eleven years paying tlie same rent, and was residing 
HI the village fora long time. PatMADHU Sudan 
fei.NfJii V. Jeolal, a. I, R. 192C Pat. 6CG 564 

Bombay Bhagdari and Narwadarl Tenures 
Act (V of 1862), s. 3. See Kvidence Act, 1872 
s. 116 1004 

District Municipal Act (III of 1901),ss. 

5 8,178—Du/.v of Municipality to provide for public 
education—Governor-in-Council, power of, to frame 
rules—Order directing Commissioner to prescribe 
aafe Witkiji which diitf/ must be performed—Order 
of Commissioner directing payment of money to 
officer appointed to carry out duty, legality of. 

It is not essential under sub-s. (3) of 8 . 178 of the 
Bombay District Municipal Act tliat an order direct¬ 
ing tliat a certain sum of money out of Municipal 
funds be paid to an officer who has been appointed to 
carry out the duties of the Municipality in a certain 
matter should^ be addressed to a Municipal servant. 

It is enough if the order is addressed to an officer 
w'ho has custody of the Municipal funds on behalf of 
the Municipality. 

Under s. 58 of the Bombay District Municipal Act 
power IS conferred upon the Governor in Council to 
prescribe the extent of the independent authority of 
any iMunicjpality in respect of public education and 
the necessary implication is (hat tlie observance of 
that prescription is an obligation on the Municipality 
under the Act, even though it may not have been ex- 
pressly go laid down by the Act. 

Under s.l <8 of the Act there is an obligation on a 
Ajunicipality to observe the rules framed by the Gov- 
ernor-in-ConneiJ under s. 58 of tlie Act for the pur¬ 
pose of prescribing the extent of the independent 

authority of the Municipality in respect of public 
education. 

Where a Miinicipniily has made a default in per¬ 
forming any duty imposed cn it by or under the 
Bombay District Municipal Act, the Governor in 
Council has power under s. 178 of the Act, to direct 
the Commissioner to fix a period for the performance 
of such duty and if the Municipality fails to perform 
tlie duty within that period, an order can be made 
by the Commissioner directing anv officer who has 
custody of Municipal funds on behalf of the Munici- 

sucli funds as may be necessary at 
the disposal of such officer as may be appointed in 
order to perform the duty left unperformed hv the 
Municipality. B Manibhai Gcvindbhai Patel r 

^JTnicifality 28 Bom. L. R. 1465; A. I. 

R. 1J27 Bom. 55; ol B. 105 03 
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Bombay High Court, Original Side Rules, Nos. 

242, 2^2—Judgment of Chamber Judge, whether 
should state reasons—Letter to Prothonotary ron- 
taining order and directing communicat ion to parties, 
whether valid judgment — Adjournment, effect oi — 
Civil Procedure Code (^Icf V of lOOS), 0. XXII, 
r. 2—Judgment of Original Side, requisites of. 

It is not necessary on tlie Original Side of the High 
Court for a Judge in Chambers to give his reasons 
for making any particular order on a summons or 
petition, and although the fact that a Judge may 
adjourn a petition or summons into Court would 
generally mean that the matter is of greater complex¬ 
ity or importance, and that, accordingly, as a matter 
of convenience, the learned Judge should give his 
reasons for his final decision, yet a mere ad¬ 
journment into Court does not necessarily involve 

that. * 

The provision in the Civil Procedure Code that a 
judgment is to state tlie reasons and is to be signed 
by the Judge does not apply to the High Court on 
its Original Side. 

Rules 212 and 21.3 of tlie Hombay Higli Court Rules 
do not necessarily imply that a judgment of a Judge 
of the Original Side should contain the reasons for 
his decision. 

A letter addressed by a Judge of the Original 
Side of a High Court to the Protlionotary of the High 
Court specifying what his order on a particular 
petition is and containing directions to treat the con¬ 
tents as his order to be communicated to the parties 
is a valid judgment. B M.vtufuan Stfam Light 
Tramway v . B. N. Last., 29 Bom. L. R. 126; A. I. R. 
1927 Bom. 11.3; .51 B 267 941 

Bombay Public conveyances Act VI of 1863, 
S. 1. Sc? Motor Vkhicles Act, 1914, s 16 1053 

Buddhist LavJ—Partition- Grandchildren's right to 
claim partition. 

Out-of-time grandchildren by .an Orasa child can¬ 
not claim partition of tlie joint property of their gr.aml- 
parents on grandfather s re-marriage after theirgrand- 
mother's death. R Ma Ah Per. U Po Lai, 5 Bur. L. 
J. 203 ; A. I R. 1927 Rang. Ill 323 

Burial ground—Dedication —Presumption against 
reservation in favour of grantor. 

It is reasonable to presume that where land is given 
for a cemetery there is no reservation by tlie gr!int(»r. 
A Khuda BAx'y. Raghi-nan'dan' I.al, A. I. R. 1927 All. 

381 

Burmese Buddhist Law—Adoption—Hight of 
adopted son, whether lost by mere living apart. 

A ikiltiiaa adopted son does not lose his right to 
inherit merely because he was living apart. The real 
question to be decided in such a case is wlietlier 
the filial relation has been maintained or severed. R 
Mausq San* U v . Ma Pvaw Gyi,G Bur. L. J. 10 1007 

C. I. F Contract. See Contract Act, 1872, s. 107 

567 

Calcutta Rent Act (III Of 1920), s. 15-Dccisiou 
fixing standard rent-Judgment m rem—Subsequent 
tenants, whether can re-open—Certificate under s. lo, 

• granting of. , , . 

A decision fixing the standard rent attaches to tlie 

premises and not to the person or parties to the suit; 

It is a judgment in rem and not in personam. An 

order passed by a Rent Controller cannot, therefore, 

be re-opened on the application of a subsequent 

tenant. ^ 

Where a Rent Controller refuses to re-open the 

queation of standard rent on the ground that U has 


lOf.- 


Calcutta Rent Act -concld. 


once been de'^idod. he is not bound to i'Siie a certifi¬ 
cate to the applicant un lor s. 1.5 of tlm Cm] 'utla Hi-nt 
Act. C Aiiami-di'In- r. B.wki’ Br.iiAUV Di rr. .31 C W. 

N. .308- A. I. \l 1927 Cal 305 7 81 

Carriers Act (111 of 1865),ss. 9, lO -Aotifv mur.r 

s. 10—Service on local agent, validity of -Thnnigh 
hooking, le<fal in‘'id'’nt.s of — Liability of r(irricr to 
whom good^ are delirered. 

Where goods are afldr.'ssed to a place bevdid 
the scope of a cariier’.s business so that frian (me 
point he must forward thorn l)y another ennii-r, the 
carrier is resi>onsihle for tlie goods for the Avlnde 
journey unless lie limit' liis liability hy agreeinont. 

[The nature of a through booking contract diseuis- 
ed.] 

In view of the absence of any provision in the 
Carriers Act corresponding to s l U) of tlu^ Railways 
Act, a notice under s. 10 of tin* Carriers Art may be 
served on a local represcutalive of the eani(u* C 
I O. Navigation* A Rv. Co I.tp. v. GiiiiefAiai.M. Gouak- 
DHONB Das, 31 C. W. N. .358; A. I. K. 1927 Cal. 391: 54 
C. 430 903 

Cattle Trespass Act (I of 1871), s. 20-C'n/)i)n(i/ 

Procedure Code (Act V' of ]S0S\ ss.J^ (o', 2U—Offence 
under s. 20, Cattle Trespass Act— Jnrisdiction of 
Magistrate.—Special authorisation, whether necessary 
—Criminal trial—Joinder of charges under s. 20, 
Cattle Trespass Act. and s. 501,, Penal Code, legality 
of—"Same transaction.' 

Thf; inclusion in s. 4 (o) of the Criminal Procedure 
Code in the definition of an ofience of nu “act in 
respect of Avliieh a complaint may be made under 
s. 2') of the Cattle Trespass Act*’ renders it unneces¬ 
sary for a ]\Iagistrate who is generally empowered 
under the Criminal Procedure Code to receive com¬ 
plaints of offences, to be specially authorised by the 
District Magistrate to receive complaints under tliat 
section of the Cattle Tresjiass Act. 

A joinder of charges for offences under s. 20 of tlie 
Cattle Trespass Act and s 504 of the Penal Code is 
not illegal, where the acts constituting the offences 
formed part of the same transaction. M Di:iiNAi>.\Yrr.r 

Nvinn V. Ratna Padayai’im, .52 M J.. J. 251; 2.5 L. W. 
282; (1927) M. W. N. 107; 28 Cr. L. J. 301; A I. R 
1927 Mad. .396 381 

C. P. Land Revenue Act (II of 1917), s. 80. See 
Landlord and tenant 438 

_ S. ^ 07 -Lease under s. 107—Contract in 

name of one person—Consideration contributed by 
others—Rights and liabilities of latter against 
former. 

When any person takes in his own name a contrac't, 
with money belonging to himself and others, the 
rights of those others against him are not aff'oefed 
by his omission to mention their iiainca, wluitever 
their rights and liabilities in respect of llic other 
party to the contract may be. 

This principle is not inapjilieable to leases granted 
compulsorily under the provisions of s. 107 of the 
C- P. Land Revenue Act. N Si’KIIDeo v. U.ial 772 

_S. 156--i5HiI for village profits—Set-off 

claimed by co-sharer — Agreement, whether necessary 
— Permission of Court—riadar Lainbardar. re¬ 
muneration of. 

Under s. 1.56 of tlie C. P. Land Revenue Act no 
agreement is necessary in order to entitle a eo-shurer 
to claim aget offiiia suit for village profits allhoueh 
it cannot bo claiinod without tlie permission of tho 
trial Court. 
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C. P. Land Revenue Act-coucld. 

A Sadar Laynhardar is not entitled to any remune- 
pition. N Masmohaxsixgh v. Bishalsin'ghI A. I. R. 
1^27 Xag. 175 812 

c.p. Tenancy Act (I of 1920), s. 4-Absolute 
occupancy holding—Adverse possession against 
widow Recognition by landlord—Reversionary 
rights, whether destroyed. 

If a woman entitled to maintenance is in adverse 
possession of an absolute occiipancv holding of a 
widow inherited by her after the death of her hus¬ 
band, the recognition of her bv the landlord in the 
absence of any proof that he dealt with such’person 
independently of her position as a dependent or re* 
presentative of llie family of last male-holder, 
cannot gi^e her the status of an absolute cccupancv 
tenant so as to work, a forfeiture of the interest of the 
reversioner in the holding after the widow’s death. 

The only effect of the recognition will be to raise 
a personal estoppel against the landlord in the 
matter of ejecting her as a trespasser. N DrsHRAvr 
r^KrsHOKE Singh, 22 N. L R. 175; A. 1. R. Iy27 Nag 
101 446 

—-SS. 1 3, Z^-Occupancy holding-Transfer in 

/auour 0 /Lambardar and a co-sharer—^uid'ender 

—Cojisent of other co-sharers—Acceptance of debit 

of amount on account of holding- Partitio7i—Trans 
fer, whether can be set aside and by ivhom—Suit 

for setting aside transfer, proper frame of— 

Transfer m favour of co-sharer-Ejectment- 
Remedy of proprietary body-Application under s. 
J3—Contribution—Transferee, whether entitled to 
share—Remedy, nature of- Discretion of Court 
A transfer by sale of an occupancy holding under 
a registered document to the Lambardar is a surrender 
to him as the andlord even though another co-sharer 
has been included m the sale-deed as a cc-vendee 
with the Lambardar. 

If the holding transferred continues to be in the 
possession of the Lambardar and the co-sharer as their 
sepjuata khudkasht land or their occupancy holdino- 
with the consent of the other co-sharers. it must be 
deemed that the wliole proprietary body has agreed to 
the transfer through their agent the J.ambardar and 
the agreement is not any-the-less binding by the mere 
fact of the Lambardar being one of the transferees. 

J he agieement must be deemed to have been ratifi¬ 
ed by the other eo-sliarors wlio are not the transferees 
by acceptance at the end of each of the vcors the 
latter continue in cccupation of the land,' of \ome 
Oehit against each of the transferees, in respect of the 
If nd in the village accounts, as also by doing nothing 

in the matter of claiming possessicn against them for 
a length of time. 

No member of the proprietary body can set aside 
this agreement except on the ground of fraud or 
under s, 215 or s, 2IG of the Contract Act or s PO of the 
Trusts Act, on the ground that the land has be-n 
allotted by the Lambardar to himself. In either of 
the cases the whole proprietary body will have to 
sue except, of course, the transferee or transferreq 

If the transfer is in favour of a co-sharer who is 

in favour of the entire 

proprietary body. The transferee has purehaced it 

for his own benefit and must be considered an mil 
sider for the purposes of ejectment as well as tba 
transfer; he is simply the transferee of an 
occupancy bolding and can be ejected only on annb 
cation to a Revenue Officer under s. 13 of the CP 

Tenancy Act by the whole proprietory body, ‘ 


C. P. Tenancy Act—condd. 

The co-sharer-transferee though entitled to go into 
possession, as a co-sharer with others after his eject¬ 
ment as a result of the application under s. 13 of the 
Act by the whole proprietary body is not entitled to 
0 conti i oution from tliebody of a share in the cost of 
acquisition. 

The relief as to contribution is at the best an equit¬ 
able relief the grant of which is purely discretionary 
with the Court. The discretion cannot be exercised 
in favour of a co-sharer who was not a transferee, if 
the claim for contribution is made after a considerable 

y^ars. N Dkva.ii v. Govind, A. I. R. 
11)2/ Nag. 161 27 

—- S. 89. N’ec C. P. Tenancv Act, 1020, ss. 1.^, 

8!) 27 

Cess Act (IX B, C. of 1880), ss. 15, 40, 182 

Re-valuation under s. 15—Omission to •sermt 
notice on holder, effect of—Period from which re¬ 
valuation takes effect—Rules under s. 182, r. SO, 
whether ultra vires. 

In order to levy cesses on any estate where the 
matter falls w’ithin the provisions of s. 40 the pro¬ 
cedure laid down in that section is imperative and 
unle.ss it is followed the taxing authority cannot 
imptNse any burden of taxation on any person. 

Section-10 is aj>plicable only where there is any 
cess to be levied in the district as a whole, that is, 
if there is a district re-va!uation; and where there is 

only of an estate or a tenure in any 
district it is not imperative that notice should be 
served on the holder of that estate or tenure accord¬ 
ing to the provisions of the lost paragraph of 8.40. 

'J he period from which a re-valuation under s. 15 
of the Cess Act takes effect is that prescribed in r. 30 
0 .. the rules made by the Board of Revenue under 
s. 182 of the Act. The said rule is not ultra vires. C 
Abani Nath Mukerji v Secretary of State for India 
IN' CoifNciL. 31 C. W. N. 329; 54 C. 119; A. I. R. 1927 
Cal. 322 887 

-s. 40^ 5ee CEs.'f Act, 18S0, ss. 15 etc. 887 

s. 182, r. 30 whether ultra vires. See 
Cess Act, 18>‘0, s.s. 15 etc. 887 

Charge— Partition--Properly made liable for pay¬ 
ment of debt. jSec Trust.s Act, 18^2, s. 6 506 

Civil Procedure Code (Act V of 1908), ss. 3. 23 

—Suit pending on Original Side of High Court — 
Division Bench, j.ouer of, to transfer— Judge of 
Originul Side, whether 'subordinate'to High Cou 7 t 
— 'District Court,' meaning of. 

A Judge of the Original bide of a High Court is not 
subordinate to the Higli Court and a Division Bench 
of the High Court has, therefore, no jurisdiction to 
transfer a case pending on the Original bide to an¬ 
other Court under s. 23 of the Code of Civil Precedure. 

Although the word ‘District’ in the Civil Proce¬ 
dure Cede includes not merely the local limits cf 
what is ordinarily called a District Court, but includes 
the local limits of a High Court in ilsOrelinary Origi¬ 
nal Civil Jurisdiction, the words‘District Court’ c/n- 
not, wherever they appear in the Civil Prcceduie ( ode, 
be construed to include a High Ce-urt in the exercise 
of its Ordinary Original Civil Jurisdiction. C Hayat 
l^lAHcxiEDr. Manxu, 45C.L. J 71; A. I. R. 1927 ( al. 

230 331 


S. 10. iSce I.nternatio.v'al Law 

s. 11. 


See Bengal Tenancy Act, 1885, s. 149 
PvKjAB Tkkanc\- Act, 1887, a. 77 w) (p) 
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Civil Procedure code—1908— contd. 

— — S. 11— /UtV/jafiou by Hindu father—Decree 
setting aside alienation on condition of deposit of 
part of onsideration—Siihscqaent suit by vendee 
for balance of inirchasc-mnneij—lies judicata— 
Limitation—Accrual of cause of action—Limitation 
Act (IX of lOOS). Sch.'L Art. 97. 

The plaintirt's purchased a certain property from a 
Hindu father. The sons sued to set aside the 
sale and a decree was passed cancelling tlie and 
ordering delivery of possession of tlie property to 
the sons on tiieir depositing a certain portion of the 
Bale consideration in Court. In a suit by the 
plaintifTs against the sons as legal representatives of 
the vendor for refund of the balance of the purchase- 
money: 

Held, (1) that the suit was not barred by res 
judicata by the decision in the prior suit inasmuch as 
money paid to the father as consideration for the 
sale at the time of sale could not bo regarded as a 
debt cf the father until the sale had been set aside 
and the right of the vendees to get back the sale con¬ 
sideration had accrued; 

(2) that the decree in the prior suit became ope¬ 
rative only on the deposit of the amount ordered 
to be deposited and the period of^ limitation for the 
suit began to run under Art. 1)7 of Seh. 1 of the 
Limitation Act only from that date and not from 
the date of the passing of the decree. A RAnurNATH 
PuASAD V. Ram BnAUOsn 745 

- Evidence Act (I of 1$73), s. lid—lies 

judicata between co-defendants—Estoppel—Pre¬ 
judice, absence of, effect of. 

In order that a decision on a certain issue as be¬ 
tween oo-defendants may operate as res judicata in 
a subsequent s\iit in winch thoss co-defendar.ts are 
arrayed on opposite sides, it is necessaty that there 
should be a conflict of interest between the two de¬ 
fendants, and a determination of tlie issue arising 
because of such coatlict of interest should b.i neces¬ 
sary for awarding proper relit f to the plainlilT in the 

suit. . 

PlaintilT made a gift of certain property in favour 

of the defendant. A suit was brought by a daughter 
and a dauglitcr's son of the plaintilf fir canceilatum 
of the gift on the ground that the phinliff was insane 
at the time when he made the gift, liolh the plainliff 
and the defendant were impleaded as defcuidaiils to 
that suit and successfully contested the suit, ^^bse- 
quently a suit was instiuiled on behalf of the plaintifi 
by his wife to cancel the deed of gift on the same 
ground, namely, that the plaiatilT war a lunatic; 

Held, that the decision in tlio prior suit did not 
operate as res judicata in the subsequeiitsuit m favour 
of the defendant and that the plaintiff was not es¬ 
topped from proving his insanity in the subsequent 
suit. AKamta PiiAsAU Mtsini v Huclai iMistK, A. 1. 
1927 All. dG5 527 

- S. 11 —Res judicata, doctrine of, applicability 

Qj—Eindiny arrived at ia jiroceediny jor Letters 
of Administration, whether res judicata in subse¬ 
quent civil suit-Eailurc to put forward evidence in 

previous suit, effect of. , , i • 

The doctrine ol res judicata is not a rule of teclmi- 
cality but is based upon general principles of law 
which must be given cfTe<*t to for the purpose of 
giving finality to judicial decisions, ilie real prin¬ 
ciple is that if a matter has been fought out m a 
Uourt having jurifdictioD to deoldo that matteri tna 


Civil Procedure Code— 1908'-contd. 

decision on that matter would operate rc.-^ judicata 
although t ho Courts miglit not lio ()i»'same. 

A limling with recard to the rel:iti(*n>hip of tlio 
parlies to a p.roo •e<iiiig for tlie grant of i.ctter.s of 
Administration woiihl operate as ics judiccui in a 
subsequent suit between tlie ))arties in which the 
question of rcl:ition5.hip arises. 

If a man lighting a case liglits if on false state¬ 
ments and does not call necc.^sary evidence in sup¬ 
port of his stat'-nr iils. lie eannot afterwards gain 
any advantage for those omissions of liis. He must 
be considered tube ns much bound by the decision 
given in the case as he would have been if he had 
put forward .a true cise and called all the evidence 
in support of it tliat was availal)le. C Dwi.f.u’ada 
Das i>. KalipadaDc, A. I. K 1927 Cal. -121. ;il C, W. 
N. b98 510 

-S.11—R^ judicata, doctrineof, applicability 

of, to question of law—Court tryiny prior suit, 
whether mu.st be competent to try subsetiueut .suit 
I'here is nothing in tlie language of s. 11 of the 
Civil Procedure Code to limit the operation of the 
section to au issue of fact. A decision on a question 
of law may, therefore, operate as jcs judicata. 

In order that a decision on an i.ssue in a jirior suit 
may operate as res judicata in <a subsequent suit, 
tlie Court whicli tried the prior suit must have been 
competent to try the subsequent suit and not merely 
the issue in the sub.sequent suit with regard to 
which the plea of res judicata is advanced. A Hun 
Lal i'. OiLZAKl Lal, \ j . R-6 A. 101 Rev.; A. I. R 1927 
All. 297; 25 A. L. J 5G1 601 

-S. 11—Res judicata—Landlord and tenant— 

Suit by landlord for possession and damages for 
cutting trees--idea of permanent tenancy found 
against • - Possession disallowed but damages decreed 
— Decision on permanent tenancy whether res 
judicata— Permanent lenanPs right to cut trees — 
Mortgage— Mortgagee's right to eject tenants of 
mortgagor. 

A landlord sued his tenant for possession of land 
anU also to recover a certain amount a.s damages for 
trees cut. Tlie tenant pleaded that the trees belonged 
to him as he was a permanent tenant and also on 
other grounds. The plea of permuiu-nl tenancy was 
found against and the claim for damages was decreed, 
but possession was disallowed on the ground that 
notice had not been given to tlie tenant to terminate 
his tenancy. The landlord gave notice to quit and 
sued for possession. The tenant set up permanent 
tenancy: 

Held, that the decision in the previous suit that 
the tenant had no permanent tenancy operated as 
res judicata inasmuch as, although tlie prayer for 
possession was disallowed in the previous suit, the 
decision on the question of permanent tenancy was 
neccisiry for deciding tlie question of damages. 

A iiermonont tenant is the owner of tlic trees grow¬ 
ing on the land 

A mortgagee who is entitled to the possession of 
Ih • mortgaged property can determine the tenancy 
of an annual tenant of land forming part of such pro¬ 
perty without the consent of the mortgagor. B 
BaUJOP.JI ShAUUIUI r. SliUll’ATI'KASAI).II VllIARILALJI, 2 

Bom. L. R. 215; A. I. R. 1927 Bom. 115 1039 

-SS.11.100, 0 II, r. 2 Res judicata—CW- 

petency of Court to try suit—Value of all causes of 
acUoM, vihsihsr to Us 99nsidtrsd '>-iiar of Q. r. 
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Civil Procedure Code— 1908-contd. 


applicability of, to dislin'it causes of action—Suit 
fo7' possession by vendee—Subsequent suit for 
damages foi' breach of covenant for title, whether 
maintainahle—Limitation Act {IX 'of lO'JS), Sch /, 

^ir.V lid—Vendor and purchaser—Covenant for title 
—\ endor without title^Possession not delivered — 
Suit for breach of covenant—Starting point of 
limitation. 

Although taking all the causss of action together, 
the second suit may be outside the jurisdiction i>f the 
Court which tried the first suit, still, if the specific 
question which forms the subject of res jmlicata be 
within tlie jurisdiction of the Court which tried the 
tirst suit and was determined by that Court, the rule 
of res judicata will apply even thougli the whole suit 
as subsequently brouglit be beyond the jurisdiction of 
the Court whicli tried the lirst suit. 

Section 11 of the Civil Procedure*Code only requires 
that the issue and not that tlie subjcct-niatier of the 
suit should be common. 

Order If, r 2, Civil Procedure Code, only requires 
.that every part of the claim which tlie plaintiiT i.s 
entitled to make "in respect of the cause of action” 
should be made. Wiiere the causes of action for the 
remedies are (piite distinct. O. JI. r. 2 is not a bar 
for a fresh suit on the lat'^r cause of action. 

Where, from tlic inception liie vendor has no title 
to convey and tlie vendee is not put iii po.ssession of 
the property sold, tlie starting point of limitation for 
a suit for damages for breach of covenant for title is 
the date of the sale and a suit lirouglit more then six 
years thereafter is barred under Art. 110 of Sell. I to 
the Limitation Act. 

A pliintifT, wlio upon failing to obtain one remedy 
sues for an alternative one. is not entitled to e.xclude 
the time taken up by the former pro •eedings. 

A joint Hindu fatlier made a beouest of certain pro¬ 
perties to his daugliter. Witli a view to dispute the 
bequest, one of the sons sold tlie property to the plaint¬ 
iff who sued for possession impleading the sons and 
daughter as parties. Tho sons. hoW(‘ver, contended 
that the sale was nominal and unsupported by con- 
sider<ation and tlie daughter contended that the bequest 
was valid. The trial Cmrt found against both the 
pleas and gave the plaintiff a decree. On app.?al by 
the daughter, the gift was upheld and the suit 
was dismissed. In a suit instituted by the plaint¬ 
iff more than six year.-; from the date’ of denial of 
plaintiff's title by the defendant in liis written state¬ 
ment. for damages for breach of warranty of title 
against the heirs of the vendor : 

Held.il) that the plaintiff's claim was not barred 
by O. II, r 2, Civil Procedure Code; 

(2) that the plaintiff's cause of action, arose on the 
date of sale itself, or, at the latest, wlien the vendor 
filed a written statement repudiating the plaintiff's 
title, and that the suit was. therefore, barred under 
Art. llCofSch. Ito the Limitation Act. IVI Pittara- 
CHARiAR u Alambluuangaiammal. 25 L. W. 11-A I R 
1927 Mad. 273 ’ 40 

-8. 13 (b) — Foreign judgment —Ex parte 

judgment without trial on evidence—Suit on 
judgment, maintainability of—Judgment on the 
merits.' 

A suit does not lie in British India on a foreign 
judgment given on default of appearance of the (Te- 
fendant on the plaint allegations without anv trial 
on evidence. Buch a judgment is not one on the 
merits of the case within the meaning of s. 13 (5) of 


the Civil Procedure Code. M R. E, Mahomed Kasim & 
Co. r. S 3 E.\-i Pakir. 52 M. L. J. 210; 25 L. W. 307; A. 1. 
R. 1027 Mad. 265; 50 M. 261 555 

- S. 20 (C) —Suit to set aside decree — Juris-' 

diction of Court within whose limits decree is 
attempted to be executed. 

A Court has jurisdiction to entertain a suit to set 
aside a decree, if the decree is attempted to be put 
into execution within tiie territorial limits of the juris¬ 
diction of sucli Court. L Tohar ilAL Lttam Chandv. 
James Fi.sxey & Co. Ltd. 164 

-;— 3. 22—Jurisdiction, question of, decided 

against defendant—Transfer application by defend¬ 
ant, whether barred—Plaintiff's right to choose 
forurn — Palancc of convenience, meaning of. 
S?ction22, Civil Procedure Code, does not absolute¬ 
ly bar an application for transfer by the defendant 
wliere he has objected to the jurisdiction of the Court 
ami go.ac to trial on that is.suc alone and has finally 
failed. But. where the application is merely an attempt 
to get nn order from the Court which would enable the 
petitioner to evade the question of jurisdiction decid¬ 
ed against him, the transfer of the case will not be 
allowed. 

It is the right of the plaintiff to clioose the Court in 
whicli to institute the suit and the Court should not 
interfere with this right except on very strong 
grounds. In onsidering the question of balance of 
convenience fnr purposes of transfer, it is not the con¬ 
venience of the defendant only that has to be con¬ 
sidered; but the convenience of the plaintiff deserves 
primary consideration. LPahladRai v. ShivKam, A. 

1. R. 1927 Lah. 183 67 

- SS. 22, 23, 151— Suit instituted in one of 

two Courts having jurisdiction—Defendant desiring 
to obtain transfer of suit—Procedure—Inherent 
power of Court to direct transfer. 

Where a suit is instituted in one of two Courts both 
of which would have jurisdiction to try the suit and 
the defendant desires to stop the trial of the suit 
in the Court in which it is instituted, the proper course 
for him is to make an application to the High Court 
under sub-s (-'0 of s. 23 of the Civil J’rocedure Code 
for an order that the suit should be transferred to the 
otlier Court which has jurisdiction to try it. Where, 
however, this procedure is not availed of, there is no 
scope for passing an order under s. 151 of the Civil 
Procedure Code directing in the interests of justice, 
tliat the suit should be tried by the other Court which 
has jurisdiction to try it. B Vallabbhai Naranji v. 
Chhotalal Pcrsiiottamdas <St Co., 28 Bom. L. R. 1442; 

A I. K. 1927 Bom. 79; 51 B. 26 154 

- S. 23. 5ee O. P. C , 1908, SS. 3, 23 3 31 

- s. 24. See Preside.ncy Towns Insolvency 

Act, 1909, ss. 3 etc 265 

- SS. 35, 100 — Costs, award of—Appeal 

second, whether lies.. 

The general principle to be followed is that costs 
should follow the event. 

A second appeal as to costs will lie from an appel¬ 
late decree when the lower Court has exercised its 
discretion as to costs arbitrarily and not according 
to general principles. L Narain Das y. Khusiii Ram. 

2 Lah. Cas. 232; 27 P. L. R. 391 5 98 

- S. 42— Preliminary decree set aside in appeal 

■—Sale under first Court's decree, validity of — Execut¬ 
ing CourPs di4tv to see whether deorte sought to be 



GENERAL INDEX. 


1007 


Vol. lOOj 

Civil Procedure Code—1908— contd. 

executed subsists—Court to which decree is O'nus- 
ferred for execution, powers of. 

Though a Court executing a transferred decree has 
no power to entertain any objection regarding the 
legality or propriety of the order directing execution 
or tho right of the person shown in the order as the 
person entitled to execute tho decree, yet it is the 
duty of the Court when facts are brought to its notice 
showing that the decree in respect of which execution 
is sought is no longer in existence, to ascerlaiu whe¬ 
ther in fact that is so and refus" to allow an execution 
sale to proceed until it is satislied that the decree is 
still in existence. 

Where an appeal is preferred the linal decree is 
the decree of the Appellate Court of linal jurisdiction. 
When that decree is passed it is that decree and only 
that which can be made final between the parties. 
Where the Appellate Court has modilied a preliminary 
decree in various respects so as to obliterate both the 
preliminary and the linal decree passed by the trial 
Court, execution cannot be proceeded with under the 
decree of the trial Court, R S. M.Hasmi.m r. J. A. 
AIautin, 4 R. 5(52; 5 Bur. L. J. 239; A. 1. K. 1927 Rang. 
104 285 

-s. 47. 5ec Madras Estates Land Act, 1908, 

FS. 181), 192 678 

-S. 47 — Mortgage suit— Exemption of partg 

claiming adverse title—Suit hg exempted party for 
declaration of title, maintainnhiliti/ of—"Questions 
relating to the execution, discharge or satisfaction 
of the decree." 

In a suit on a mortgage one of the defendants 
pleaded that the mortgaged property had been sold 
to him by the mortgagor before the execution of the 
mortgage. This pica was found true, and he was 
exenipted as a party from tho suit wliich was decreed 
against the mortgagor: 

Held, that a suit for declaration of title and for 
possession in the alternative by the party so exempted 
was not barred under s. 47. Civil Procedure Code, 
inasmuch as the questions in the suit <lid not relate 
to the execution, discharge or satisfaetion of the 
decree in the mortgage suit A Shimi!I r. Hardhian 
Sinch, 2) A. L. J.2)3;‘ A. I R 1927 All. 378; 49 A 379 

495 

- S. 47, 0. XX!, r. 58—Decree against estate 

of deceased person—Derson impleaded as hiving^ 
intermeddled with estate of deceased, whether 'parti/' 
to decree—Objection to attachment,whether falls 
within s. k7 or 0. XXI, r.5S~ Appeal. 

A creditor sued the widow and the brothers of his 
deceased debtor on a bond executed by liim. The 
widow was impleaded as the legal representative of 
the debtf)r and the brothers were impleaded on the 
ground that they had intermeddled with the deceaseds 
estate. Though the brothers at first denied that they 
had in any way intermeddled with any property of 
the deceased, they joined the widow in consenting to 
the passing of a decree against the estate of the de¬ 
ceased. The creditor attached certain property in 
the hands of one of the brothers as belonging to 
the deceased's estate. The latter objected on the 
ground that the property was his: 

Held, that the brothers having consented to the 
passing of a decree against the estate, were parties 
to the decree and the objection came within the pur¬ 
view of 8. 47 of the Civil Procedure Code. L Nadi 
Bukush V. Udho Ham, 28 V , L. R. 1^1 7»6 
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- S. 47, 0. XXI, r. 58— Execution of docree — 

Attachment- Objection by judgment-debtor that 
property attached m tn his possess-icm as manager 
— 06;cction, nati/rr of. 

Where a decn#c is pa.'^.sed again«< a judgment- 
debtor in his personal capacity and iie takes an ob¬ 
jection to the attachrr.eut erf certain property in iiis 
possession in execulidi of such decree iipcn the 
ground that although the property is in his posses¬ 
sion it is not in hi^ jx ssrssiMi in his personal capa¬ 
city hut as a manager cf endowed property, the qru-s- 
lion must be regarded as one arising between the. 
parties to the .suit in which the decree was passed 
and inasmuch as it is a question relating to the 
execution, discharge or satisfaction of the decree, 
it must be decided under s 47 of the Civil Procedure 
Code. O Shah Naim Ata r (iiRMiARt Lai,, 4 0 W. 
N. 102; A. I. R. 1927 Oudh 1:0; 2 Luck, 115 464 

__S. 47, 0. XX!, r. 7^—Execution sale— 

Default of bidder—He-sale-Order against default^ 
ing bidder to pay excess to decree-holder, whether 
appealable—'Decree'. 

An order passed under 0. XXI. r 71 of the Cocio 
of Civil Procedure that a defaulting bidder at a sale 
in execution shall pay to the decree-holder the excess 
of his bid over the liigliesl bid at re-sale falls within 
p 47 of tlip Code and is ai)i)ealable. N Nauapca y. 
Balkisan Das, 23 N. L. K. 14; A. I. R. 1927 Xag. 112 

691 

_S. 47, 0. XXI, rr. 85, 86, 92—Executing 

Court, jurisdiction of, to set aside sale after confirma¬ 
tion—Order setting aside confinnation of sale, whe¬ 
ther appealable—Time for payment of balance of 
purchase-money—Court's power to extend time with 
ernsent of parties. 

The Executing Court has no jurisdiction to set 
aside a sale after it has been confirmed. 

An oid^r setting i side the confirmation of a sale 
on* the ground that the balance of the auction-money 
was not paid within 15 day.s, and remitting to tlie 
tribunal constituted under the Sikh Gurdwaras Act 
an issue as to whether tho property under attach¬ 
ment belongs to a particular Gurdwara, is not an 
order under s. 17, Civil Procedure Code, and is, there¬ 
fore, not open to appeal. 

The lime proscribed by O XXf, r. S5, Civil Pro¬ 
cedure Code, for payment of the balance of the pur- 
chase-money can bo extended with the consent of all 
the parlies c‘>ncerncd. L Radh.v Ivishan r. Hari SiN(tH 

soo 

_0. 47, O. XLI, n S-Slay of execution-- 

Appeal, whether lies—E:i-ecution of decree—Order 

tlisposmg of objection, finality of. 

No appeal lies from an order staying execution of 

a decree. , . , £ 

Where an order passed in the course of execution 

proceedings has become final it is binding upon the 

parlies in the sub.sequent stages of the execution. L 

Parma Nanp i'. Raj Devi, 9 Lali L. «I. 193 23 


_S. 47, O. XLI, r. 5 -Stay of exeexuion, 

refusal of-Apncnl, whether lies ^ 

No appeal lies from an order refusing to stay exe- 
tion of a decree. L Sant Singh v. Hari Datt, A_I. 

pj27Lah. 235 .. /o 

c 48,0. VI, r M —Execution application 


inainst ce-tain'properties-Subseguent application 
^or execution against other properties after period 
i//imitation, whether niaintainabU—Amendment of 

lilition 
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A decrfie-lioldcr cannot file a complete application for 
execution against certain property before the expiry 
of the term of twelve years prescribed by 9 . 48, Civil 
Procedure Code, and then after the expiry of the 
period, apply for execution against otlier items of 
property treating that application as one for amend¬ 
ment of the previous application. M Ai.ap.^ti SvA.^fA- 
LADOSS V. Dor.\i>l.\ Stbrayya, 5'* M. L J. 137- 3S M I. 
T. 12: A I. R. 11)27 Mad. 317 20 

- S. SO-'Pcove for injunction—Death of 

judgment-debtor—Execution against legal reprtsen- 
tatives—Transfer by legal representatiics pending 
execution—Decree, whether can he enforced against 

Lis pendens- Transfer of Property Act 
{IV of 1SS2}, s. 62 — 'Rights,' 2 vhethcr include right to 
injunction. 

A decree granting a permanent injunction with 
respect to the use of immoveable property can. on the 
death of the judgment-debtor, I)-? enforced against 
his legal representatives, as well us against persons 
to whom the property is transferred by such legal 
representatives jicnding execution ju’ocjedings. 

The Avord ‘rights’ in s. 52 of the Transfer of Pro¬ 
perty Act is wide enougli to cover the riglit to an 
injunction restraining another from causing acts 
interfering witli rights of owaerslup and easement. 

B Krishxahai I'amu-i<an\; Sal.vcauk v. t^AVLiUAir 
fiASGARAM, 29 Bom. L. Jv. 60; 51 B.37; A. I R. 1927 
Horn. 93 582 

-s. 51 (d , O. XX!, r, 63, O. XL, r. 1,0. 

XLllI, r. 1 (S)—/fx(?ci/tzoa proceedings—Attachment 
—Objection—tiuit by objector successful—Executing 
Court, duty of, to 7‘cmnve attachment—Receiver- 
Order appointing Receiver in execution proceedings 
—Appeal by objector, maintainability of. 

Order XL. r. 1 of the Civil Procedure’ Code is a 
general provision relating to appointment of Receivers 
and even if an order appointing a Receiver is 
made in execution proceedings it cannot be said that 
it doss not fall within its purview. A person affected 
by such an order has a riglit of appeal under 0. XLIII, 
r. 1 ( 3 ) of the Civil Proesdure Cofle 
Where an objector to an attachment in execution 
proceedings sucA'eeds in obtaining a decree declaring 
that the property attached is not lialile to atta diment. 
ths executing Court cannot, on tlie apnlication of 
the decree-holder, in view of the possibiliiv of an 
appeal proving successful, order the objector to fur¬ 
nish security for keeping accounts of the income and for 
the restitution tliereof or appoint a Receiver where he 
fails to furnish such security. L Atta Ulla![ Kham 
i». BalaMal 'A. 1. R. 1927 Lah. 190 298 

-S. 55(4). 6’ee Co.stract Act, 1872, s. 135 

762 

j S. 60 (1 ), O, XXI, rr. 65,76 — Right to share 
in offerings to idol, whether can be attached and 
sold—‘Ctp'dt Vrittr of Pandharpur temple, nature 
of—Execution sale—Power of Coui't to resti'ict 
bidders to particular clas.s of people. 

The share of a priest of the temple of Shri Rukb- 
mini of Pandharpur. in the IJtpat Vritti .Tight to 
receive the net proceeds of the offerings of the temple) 
comes within s 60 (1) of tiie Code of Civil Procedure 
andean be attached and sold in execution. 

An executing Court may, for good cause, restrict 
bidders at a Court sale to a particular class or cla^^ses 
of persons. B Digambar Tatya IJtpat v. Hari Damo- 
barUtpat^ 29 Bom»L» R, 102; A. I. R. 1927 Bom. 143 

1008 
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-3* 60 (O—Execution of decree—Attachment, 

cxemptimi from—House of agriculturist—Burden 
of proof. 

Whore it is claimed that a house is exempt from 
attachmmt in execution of a decree by virtue of the 
provisions of 9 . 60 (ci of tlie Civil Procedure Code, the 
burden of proof lies on the judgment-debtor to estab- 
li^h tliat he is an agrir-ulturist not merely in name but 
in the strict sense of the term and tliat the house is 
occupied by him as such agriculturist. L Butr 
SrlAII i'. Gtranditta 104 

; S. 64, txpl, 0. XXI, r, 39—Mortgagee from 
judgment-debtor after attachment and before sale, 
udicthcr entitled to apply to set aside sale. 

A person who obtains a mortgage of a judgment- 
debtor s property after it is attached in execution but 
liefore the date of its sale, is entitled to apply 

under 0. XXI, r. 89, Civil Procedure Code, for setting 
aside tl)e .'ale. 

A transfer of interest in immoveable property after 
attachment and before sale is void only against the 
decree-lmldcr wlio applies for attachment and if his 
decree amount is paid in full with costs and charges 
of atfaohmeiit and sale, the transferee acquires a good 
title. The explanation to s 64, Civil Procedure Code. 
di>os notconlrol the clear provisions of O, XXI, r. 89 
of flic (’o'ic. M PaXDIRI VlRANNA r. Craxdhi Satti- 
RAJU. 52 iM. I. J 157: A. I K. 1927 Mad. 445 82 

- 7 -5* 92 — Suit under s. 02—Pov;er of Court to 

direct taking of accounts. 

The provisions of s. 92, Civil Procedure Code, are 
wide enough to entitle the Court to direct an account 
against a trustee and to make an order on him to 
pay the amount found to he due on the taking of 
tho.se accounts. M Thushtu RAr.AKUisnxA Chkttjar 
V V. Krishkamurthi Iyer, 52 M. ].. J. 182; (1927) M. 
W. N. 202; 38M. L. T. 143: A I. R. 1927 Mad. 416 841 

-s. 92, O. Ill, r. 4, O. XLI, r. 4 — Appeal by 

some of the plaintiffs authorised to file suit, legality 
o/~ Power of one appellant to sign power-of- 
attomey on behalf of the Test. 

In a suit under s 92 of the f’ivil Procedure Code, 
all the persons authorised to institute the suit co&- 
stitule one plaintiff and all must combine to take 
any material step in the prosecution of the suit. An 
appeal hied by some of them only is incompetent. 

Provisions of O. XLI, r 4. Civil Procedure Code, do 
not authorise the filing of an appeal from a suit under 
6 . 92 of the Code by some only of the plaintiffs 
authorised to file the suit. 

In the absence of proof that one of the appellants is 
duly authorised by the others to sign the power-of- 
attorney of the Counsel on their behalf such power-of- 
attorney must be signed by all the appellants per¬ 
sonally. L Mchamuap Ishaq v . MuHA^fMAD Hossaik 
Khan- 838 

-- s. 96. See Madras Estates Land Act, 

1908. ss. 189. 192 678 

- ss. 96,151,152, o. XLVIl, r. 1—Decree- 

Amendment of decree in accordance with judgment 
— Procedure—Arithmetical or clerical et'rorr, how to 

he. judged and corrected—Extrinsic evidence,admis¬ 
sibility of. 

A decree which has been drawn up in accordance 
with the judgment, unless the judgment is amended 
or set aside, cannot be amended or set aside by an 
indirect attack. 

Only arlthmeXioal or clerical errors in the judg* 
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incut can be corrected under 6. 151 or s. 152 of the 
Civil Procedure Code. Any other error can be set 
riglit either by way of appeal or review. 

In order to consider whctiicr there is any aritli- 
ni itical or clerical error in the judgment, apart from 
what is contiined in the judgment itself no other 
evidence should be taken as to the matter on whicli 
the Court based its judgment. C Mahomed Maliha v. 
Mahomed Ismail Khan, l-l 0. L. J. Ill; A. I. U. 

Cal. 203 309 

-- S. 99, 0. XXXiV, r. 5—OmMAion to draw 

lip final decree, effect nf—l^rdiniinary decree, 
whether can be exezuted—Suit ajainst wrong legal 
representalive—S’o objection by true legal represen¬ 
tative--Decree, binding nature of. 

Where a Court has omitted to draw up formally 
a final decree in a mortgage suit, if the pivUininary 
decree has been made absolute, this decree coupled 
with the order making it absolute may be taken to 
be the final decree. 

An omission to draw up a formal final decree may 
be condoned wliere the terms of the decree stmghl 
to b^exemted are otherwise ascertained or clearly 
ascertainable. Section DU of the Civil Procedure Code 
will cover such an error wiieiv it does not afi'ect the 
merits of the case or the jurisdiction of the Court 
A suit upon a mortgage executed on behalf ol a minor 
was instituted after the minors <leath against his 
step-mother as his heir. The minors grandfather 
who was made a party to the suit contended that 
he was not a necessary parly and his name was 
struck ofl. In execution of the decree passed against 
the step-mother, the person who claimed under a 
transfer from the step-mother and the grandfather 
contended that the decree w'as invalid inasmuch as 
the grandfather and not the step-mother was the 

that it must be taken to have been decided 
for the purposes of the suit that the step-mother 
was the proper heir and tbatthe decision was binding 

on the transferee; , . / * 

i2) that it was not open tothe transferee to object 

to the execution of the decree on the ground that he 
had obtained some interest from tae grandfather 
independent of the minor's interests. 

[The necessity of following the rules of the Ci\il 
Procedure Code and tlie forms, relating to prelimmaiy 
and final decrees pointed out.J B 

L-AlVani u. Jayaram Deoraj liiAKAR. -d Booi. L R 

107;51 B.125; A.l R. 1D27 Bom. 131 956 

See C. P C., 1903, ss. 11, 100, 0 IT. R. 2 40 

See CC6TOM 

_g 100—P/easrecorded parties not properly 

examined with advertence to law-Decision, whether 

binding on second Appellate Court. 

If there is no attempt l)y the Court to ^ 

contention of the parties ^5'. ?><>?«■■ 

advertence to the law bearing on the point, aiul the 

real points arc missed, even though the 

of the parties are on record, the trial is vitiated and 

tL decision is liable to be ignored eve.. 
appeal. N Ghasu v. Ham bixoii, A. I. R. 1J.!< bag. 


appeal 

IbO 


_S. 100—Second appeal—Finding 

construction of documentary evidence, whetliei 

iTdSifilut upon the construction of or in- 
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feixiuvs diiiwii fr-.iii »it>cumfiilaiy » \ id-in'.' I>ul iii 
no sen--' based (lie legal elD^el <.t liie din'iinunts 

cannot be (|ui'-iii.nrd in .second ajijeal 

Tlie (leeisitii, till n.'fere, in a pii "mi.iit.ii .suit, 
that a ecrlaiii is uut a j'laiiDn i.f ni' ifieut ical 

with another ba.sed upon l!ie ei.n.biiueli'n of 

certain docuineiil.s is a d-cisii ii of faet and ' aiiU(t l^e 
<ii,sturl)Ci.l in .«eeoud apjical. O B.M'lil .'^INOII v. Iva.U 
Baiiai'I'h 1 t* . N. 1G5 631 

-S.100 - >' t coi.il 'ijipctil Finding of fnrt.- 

hi idcnce not i’o//'fD/t'r(./ -I nti’v feirnci'. 

Tliere i.s no jiirisdiefion to rnfoifain a sfcond 
apjieal on the ground i-f an err uieou.s fiiifling of far t. 
Tiie fact that evideiu'c. including decume ntaiy evi¬ 
dence, lias not been properly ct iisiderod is not, there¬ 
fore, a ground for scci nd ai'pc-al. 0 Ki nwar I'aiiadi r 
f. Nail. 13 O Iv .1 5!lf) 792 

--S.100 Sermiil iiprial -()inis.'-ion to iiolice 

material circunislanvcs - .\ln<diycc! imi on i)iiporlnnt 
point - I ntcrft'roiii v Jb )iion'! 

Where an Appellate Court lias fuiled tn notice 
material circurn.slane-s and lh<‘ eviof iue in the ea.‘«c 
and lias misdirected itself on an iuiporl.inf ]< iul, the 
Iligli Court can interfere in llic .^cemid ajijual and 
dijocttheca.se to be reheard. M 1 ‘aysa Rav.\r a. 
fciunnARAY.iR, A 1. R. 1927 iMad. 103 306 

-SS. 100, 1 ) 5—Provincial Small Cause Cou) ts 

Act {IX of IbiH/), s. 10-Jurisdiction, objection to, 
raised for first tune in second appeal—Interference, 
when justifiable—Test. 

When an objection to the jurisdiction of the trial 
Court is raised for the first time iu second ajipeal, 
parties must be deemed to have consented to the case 
being tried originally iu tlie Court iu whicJi it was so 
tried and a discretion rests in the Second Appellate 
Court not to interfere with the decree of the Court 
below whether under s. 115 or s. 100 of the Civil Pro¬ 
cedure Code solely on the question of jurisdiction 
if the equities of the case do not demand interfertnee 
and the interests of justice do not justify such 
interference, especially when the interests of the parties 
liave been more thoroughly safeguarded by the trial 
of the casein the ordinary Ccurt rather than in a 
Small Cause Court. N Rajaram v. Mdku.nd Rao, A I. 
K. 1927 Nag. 1G4 37 

-S. 100, 0. XVII, r. 1—'Suficient reason' for 

not. producing evidence, whether question of law — 
Second appeal. 

The question whether or not a party had sullicic-nt 
cause for not producing its evidence on a particular 
dale is a question of fact and cannot be agitated in 
second appeal. L Naiji Baku-sii r. Nni-LD-Di.v 301 

-S. 105, O. IX, r. 13—Ap/Vicatio?! (osetasidc 

ex parte decree, dismissal of—Final appeal a^anii’C 
decree—Right to raise same points. 

Where a defendant against whom an e.r parte 
decree has been passed applies to set it aside on 
grounds mentioned in 0. lX,r. 13 of the Civil Pro¬ 
cedure Code and fails to get relief but does not 
contest the order by ivny of appeal, he is net entitl¬ 
ed to raise the same point in the final appeal against 
the decree. Nor can he, in such appeal, object to 
the evidence on which the lower Court has relied 
in support of its finding. M Lakshui Ammal i*. 
JJEVAUAH Nayudu 55 3 

__S, 109 (a)—Order refusing leave to me in 

forma pauperis, uhelher 'final frder'—Apical iq 

Privy Council, 

f 
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All orJ<=*r refusing leave to appeal in forma pauperis 
is not a tiual order within tlie meaning of s. 10 !) («) of 
the Civil Procedure Code and is not, therefore, 
appealable to the Privy Council. 

Per Dawson Miller, C. J. — Every order in one 
sense tiually determines some- right of ilie parties 
whether it be a right to appeal or whether it he a 
right to have an extension of time or whether it be 
any other kind of right; but before one can have 
a Hnal decree or order there must be some Jinal 
adjudication upon the subject-matter of the suit, 
that is to say tlie rights claimed by one party in the 
suit itself and denied by the other. Pat Kam 
PiusAD Sau V. Fclpati Kl'i-r ,6 Pat. 67; A. I. R. 11)27 


Pat. 175 886 

-s. 115, 

Sec Cu.P. 1S93, ss. 476, 476B 376 

See Limitation' Act, 11)08, s 5 936 

See LniiT.vrioN Act, 1903. S*h. I, .\rt. 158 634 

-— Failure to exercise discretion —Revision 

whether lies. Sec Limitation Act, 100^, s. 5 727 


-3. 11 5— R‘vision —Inter/ei'ence—Error o/ 

law~Award not stoned htj one arbitrator—Refcrrinij 
Court, power of, to determine laliditi/ of award. 

A High Court c.mnot, in revision, sot aside a decree 
of a lower Court passed in accordance with an award 
on the ground that the award was not signed by one 
of the punches, inasmuch as the question whether an 
award is valid or not is one especially reserved for 
the decision of the Court making the order of refer¬ 
ence and even if it has erred on a question of law in 
coming to a decision on that point, that, in itself, is 
not a ground for the exercise of the revisional jurisdic¬ 
tion of the High Court. A Prabiiu Dayal v. Mi'.nshi 
Lal 76 

-- 88.115,151, 0. IX, r. 13 — Application to 

set aside ex parte decree—Dismissal for default — 
Restoration—'Suficient cause'—Ref usal to restore — 
Material irregularity—Revision. 

An application to set aside an order dismissing in de¬ 
fault an application for setting aside an ex parte decree 
is competent and a Court acts with material irregular¬ 
ity ia the exercise of its jurisdiction if it dismisses the 
application for restoration on the ground that such 
an application is not maintainable. 

On the day fixed for the hearing of an application 
to set aside an ex parte decree the petitioner did not 
appear as it was not a day fixed for evidence and as he 
was living at a very distant place. His Counsel had 
deputed his Munshi to watch and inform him when the 
case was called. The Counsel arrived two minutes 
after the application had been dismissed in default: 

Held, that there was suflBcient cause for setting aside 
the order dismissing the restoration application in 
default and that an order refusing to set aside that 
order of dismissal was materially irregular and could 
be set aside in revision. L HcK.\ii Chand v. Jawala 
StNOH 313 

--SS. 115,151. O.XU, rr. 23, 25, 0. XLIII, 

r. 1 (a)— Order of remand—Fresh issues—Remand 
under inherent power—Appeal — Revision. 

An Appellate Court has an inherent power of remand 
under s. 151, Civil Procedure Code, apart from O. XLI, 
r. 23, Civil Procedure Code, and no appeal lies against 
,an order made in exercise of this power. 

Where in an appeal the Appellate Court found that 
’’the appeal could not be satisfactorily disposed of in 
the absence of certain findings and, therefore, reversed 


tin decision of the first Court, settled fresli issues and 
remanded the suit for fresh disposal by the trial 
Court : 

//Wd, ( 1 ) that no appeal lay against the order of 
remand; 

{2) that the Appellate Court acted within the limits 
of its jurisdi.'tion and the order was not capable of 
being revised under s 115, Civil Procedure Code. IVl 
Rali.a .Mali-ayva V. Pf.diu ^’E^:RAyvA. .52 M LJ 90- 
2a L. W. 19H; .‘iS il. L T. 15; A. I. R. 192" Mad. 33.5 

135 

—S. 115, 0. IX, r. A—Dismissal of suit in 
defauH — Rtstoralion a]iplicationy summary dismissal 

of--Material irregularity — Revision. 

Dismissal of an application for restoration summa¬ 
rily without recording evidence and going into its 
merits is a miteri.al irregularity justifying interfer¬ 
ence in revision. L Kura Ram-Nrki Ram v. Jaimal. A 
I. R. 1027 Lah, 239 677 

S. 115, O. IX, r. 1 3 —Application to set aside 
ex parte decree—Order erroneously treating applD 
cation as ivithin limitation — Revision, whcihcT 
competent. 

An e.-roneous decision that an application to set 
aside an cx parte decree is within limitation is not 
open to revision under s. 115 of the Civil Procedure 
Code. 

Section 115 of the Civil Procedure Code is not 
directed against conclusions of law or fact in which 
the qua.stlonof jurisdiction is not involved. A Pabu 
Ram V. Mus.na Lal, 25 A. L. J. 399; A I. R. 1927 All. 
358 638 

.S' 115, 0. XLVil, r 1— -Arbitration pending 

suit—Award—07’der setting aside award—Revision 
— Review—Preliminary objection 7iot raised lefore 
hearing, whether can be heard in review. 

An order setting aside an award of an arbitrator 
in a reference pending a suit is a final order so far 
as the parties are concerned even though the case 
has not been finally decided and can, therefore, be 
revised under s. 115 of the Civil Procedure Code. 

A preliminary objection as to the maintainability 
of a revision petition should be raised before the 
commencement of the hearing of the petition, and 
if no such objection is raised at that time it cannot 
be heard in an application for review of the order 
in revision O Shyam Lal v. Chandbika Dat Ram 
Pandey, 13 0. L. J. 507 4 2 9 


- SS. 144,151, 0. XXI, r. 92 —Erecuticn sale 

— Order for restitution under s. 151, whether 
appealable—Tenants of auction^purchaser, whether 
ca7i be proceeded against in execution. 

An order for restitution, made under s. 151 of the 
Civil Procedure Code, but in fact, in exercise, by 
analogy, of the jurisdiction under s. 144 of the Code 
is appealable. ’ 

When an execution sale is set aside, the judgment- 
debtor is not entitled in execution proceedings to 
have an order for delivery of possession by way of 
restitution against a person who has been settled on 
the land by the auction-purchaser after his purchase. 
The proper remedy of the judgment-debtor in 
such a case is either to treat him as a tenant or to 
sue to eject him as a trespasser. C Onakada Sundabi 
Majumdar V. CuANDRA KuiiAR De, 31 C. W. N. 290; A. 
I. R. 1927 Cal. 285 735 

-S. 145 —Security bon d executed by third 

party, whether enforceable under s. 11,5, Civil Pr<h 
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Civil Procedure Code —1908-itni<l 


cedurc Code ~Additional interest, provision for, tn 
security bond whether legal. 

Where during the pendency of an ai)peal against 
a decree in consideration of tlie decree-holder post 
poning execution, a tiiird person executes a security 
bond for due satisfaction of the decree, the security 
bond is enforceable in proceedings under s. 1-15 and 
a separate suit therefor is not necessary. It makes 
no dilTerence that the security is furnished by a third 
person not a party to tiie suit. 

If a surety ofTers security which is accepted and 
undertakes to pay additional interest on condition 
that execution is stayed, the decree-holder is entitled 
to insist that that contract shall be carried out. M 
Balkuishna CuErriAU v. Krishnamurthi Itkr. 52 M. L. 
J. 182: ('1027) M. W. N. 202; 38 M. L. 'T. U3; A. I. R. 
1927 Mad. 416 841 

S.145, O.XXII, rr. 4, 9-Dc'a//i of party— 

\ * s I . .It 


Abatement—Order setting aside abatement —Pro¬ 
cedure—Decree passed against person not represent¬ 
ing estate of dcceu.-Jcd, whether binding on estate — 
Surety, whether liable. 

Where an application is made to set aside an 
abatement and to bring on record the legal repre¬ 
sentatives of a deceased party to the suit, the Court, 
if it grants the application, should not merely make 
an order setting aside the abatement but should also 
make ail express order directing that the legal repre¬ 
sentatives of the deceased party should be impleaded 
as parties to the suit. 

Where a defendant dies and a person who is not 
his legal representative is brought on the record as 
such, a decree obtained against the latter cannot 
bind the estate of the deceased or the persons rightly 
entitled to that estate. Such a decree cannot, there¬ 
fore, be enforced against a person who had stood 
surety for the satisfaction of any decree that might 
be passed against the original defendant in the suit. 

It is essential that a person trying to make a surety 
liable should satisfy the conditions of the surety 

hond. , , . t 1 . 

W'here a defendant dies and his legal representative 

is brought on the record and a decree is passed 
against him the Court cannot direct that the decretal 
amount should be paid out of the estate of the deceas¬ 
ed The proper order in such a case is to pass a 
decree against the legal representative limiting his 
liability to the extent of tlie as-^ets which have come 
to his* hands ae representing the estate of the de¬ 
ceased B PuKHR.u Jeshraj Marwadi V. Jamsetji 
"m Iraki. 28 Bom. L. K. 1382; 50 B. 802; A. . K 

1927 Bom. 63 

-3.146, 0. XXI, r. IS.Sch. Ill, para. 11 (3) 

' . . . . 1 * A* ^ r..-. ...... A. .. 


_ Death of decree-holder— Application for execuHon 

by one of surviving co-parceners, validity of—Pro¬ 
ceedings before Collector-Subsequent application— 
Limitation—Exclusion of time. 

An application for execution presented by one only 
of the surviving co-parceners of a deceased judgment- 
debtor is not invalid in law so as. to prevent the 
deduction of time mentioned in sub-para. (3) of para. 
11 of the Third Schedule of the Code, m computing 
the period of limitation of a subsequent application 
for execution for the benefit of all the co-parceners 

B Madhav Frabhakar O^a Balaji Co^ 1?^ fi/o 
Bom. L. R. 75; 51 B. 143; A. I. R. 1927 Bom. 123 619 

_8.148. See Provincial Insolvency A^. 

W20,8.27 ’ 


S. 148, O. IX. r. 5 — Itoinbii'i lligit C<'Ort 
Appellate Sid, ■ PuU.-\ rr. J, 40 A/,/,a/ 

7'espontli. lit, ii<in-.m-iee 0 / -Fnsh nniirt\ npjdiealit.n 
for—Proceilidr Dilay- Order e.icusii.(j aclay, uhe- 
ther can be objCeied lo. 

\\ liero a iiotirc issued ton re.^ipomient is rctimu-d 
unserved. r. 10 <.f the Appcllnlc Side Jbil.-s (f ilie 
Bombay High ('ouil allow.s the a|ij)elhuir to jnakc an 
application for fiv.sh .service within a month fii m llie 
date oil wliicii the .N/a/w.>7M/(ir intimates lo him the 
faet that llie notice ha.s faiicMl to 1)0 serv« (| on tlie h - 
spiuidiMit. If ho does not make .such an ai)p]iealioii 
within tlic time alIo\vr<l, tlu-n tlie (’oiiit can extend 
the time and excuse the rlehiy under s 148 of the 
Civil Procedure ('ode. rndor h(‘:ufs II and \ JI of 
r. 2 of the Aiqtellate Mide Hides, this can lie dene by 
a Single Judge and it ni.ay he done bv an e.v pane 
order. Once such an order has been'obtainea, the 
oppo.site party cannot subsciiuently obju f to it’. B 
Ha:..\nna Sangarra r. Paiuva Xi.vouASAE'PA 28 Bom L 
1M4H;;50H 815; A. l.Ii Bom C 8 147 

—-s. 151. 

Skc C. P. C.. 1008. SS.22 etc 154 

See C. P. C . 1008. s 115 313 

SeeC. P. C. BOS, s HI 735 

SS. 151, 152. i 8 ec C. P. C., 1008, ss. OG etc, 

309 

-S. 151, O. \X~lnherent powers, nature of— 

Jurisdiction under s lol not 'extraordinary' but 
'residuary'—Extraordinary circumstances whether 
necessary for invoking inherent powers—O. 1X not 
applicable to execution proceedings. 

Order IX of the Civil Procedure Code is not appli¬ 
cable to cases where execution proceedings have been 
dismissed for default. 

The power which a Court possesses under s 151 of 
the Civil Procedure Code cannot justly be said to 
be of an ‘extraordinary’ nature. The power is in¬ 
herent in every Court and if there are proper materials 
it has get to be exercised ex debito jusiitio’ The 
provision in s. 151 has been made for the purpose of 
allowing a Court to do substantial justice for the 
administration of Avhich alone the Court exists and 
in matters about which the Code is silent.* 

A Court is not, therefore, justified in refusing to 
exercise its powers under s. 151, Civil Ih-ocedure 
Code, on the ground that there are no extraordinary 
circumstances justifying the exercise of such power. 

C SaRAT CIIANIiRA HaLDAR V. MiTRA MUKERJEI* ^ C'n 

A. I. R. 1927 Cal. 420 5 , 3 ’ 


- S. 152 Suit for money—Compromise pro¬ 
viding for charge—Decree deliberately makinn no 
provision foi-charge—Change of law-Amendment 
of decree, so as to include pi'ovision as to charoe 
whether permissible. ^ * 

Id a suit for money filed in 1907, the parlies 
entered into a compromise by which the defendant 
agreed to pay a certain sum of money to the plaintiff 
creating a cliargc therefor 011 certain ‘immoveable pro¬ 
perties. After deliberate and due consideration of 

the law as then understood, the Court, in drawing up 

the decree, omitted the provision creating a chanr^ 
In 1922 when the law on the subject had become 
solidified an application was made under s 152 Civil 
Procedure Code, to amend the decree so as to include 
the provision for charge: 

Held, that the application could not be granted 
M DoHAPLASUEBAVVAyBTTV V. ALAPATI BvAMALAPOSS a’ 
I. R. 1927 Mad« 178 168 
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-S. 297. .See Cu. P. C.. 18P8. ss. 161 ktc. 353 

O. I, r. 9, O. XXXiy, r. ‘l—Mc7'tga{}c-suit-- 


Xoii-joindei' of intercfite.d parties when fatal to uiit 
■-Dismissal bp trial Court for nrn-joimlcr — Apjel- 
late Court when interferes—Impleading of j.urties 
in appeal. 

The failure to join a person interested in a mort¬ 
gage, whether tliat failure he in a suit by tlie n.orl- 
gagor for reclcmj>tion or in a suit by the mortgagee 
on the foot of the mortgage, will not be fat.d to the 
suit if a decree can be passed that will not injuriously 
alTect the absent party. Put failure to implead a 
real defendant witli an interest to oppose the suit is 
fatal to the suit. 

Order XXXH’, r 1 of llie Civil J’roccdure Cede 
must be read subject to O. I, r. 0. A KAiiUAi: iItsai.n- 
r. Jai Nauain Pai. A. 1. R. All. 2['\) 198 

- 0. I, r. 10. See LniiTATios An, ir08, p 22 

680 

-O. 11, r. 2. 5cc C. P. C.. PIO?. PS. 11,100. 

O II. n. 2 40 

- 0. Ml, r. 4. See C. P. C , 1H08. s. 02 833 

-0. VI, r. 14, O. 'AX\X, r.)~ Corporation, 

suit by Attorney. }ihcther can .sign fAaint- ■ Amend¬ 
ment of plaint—Discretion of Coin‘t. 

In tlie case of a suit instituted by a Company, 
the plaint must he signed and verified either by the 
Secretary or b'y a Director or other j)rincipal officer of 
the Company able to depose to the facts of the case 
as provided by 0. XXIX. r. 1 of the Civil ITocedure 
Code. An attorney appointed by the Company is in¬ 
competent to sign and verify a plaint on its behalf, 
but the Court may, if the plaint is not properly signed 
and verified, in its discretion, permit the plaint to 
be signed and verified as required by 0. XXIX, r. 
1. of the Civil Procedure Code. S Osporne Garrett 
& Co. t’. Raisi JoTHAnnov 450 

-O. VI, r.17. See C.P. C., 1908,8. 48 20 

0. VI, r. 17— Amendment of pleadings- 


Agreement by Hindu father—Specific perfoimiance, 
suit for — Appeal—Claim to recover earnest money, 
whether can be enforced against sons. 

Plaintiff instituted a suit for specific performance of 
an agreement to sell immoveable property against a 
Hindu father and his sons on the allegation that the 
father had entered into the agreement as the head 
of the joint family. In the alternative, the plaintiff 
asked for damages for breach of contract. The suit 
was dismissed by the trial Court and during the pen¬ 
dency of an appeal by the plaintiff to the High Court, 
the first defendant died and his sons and grandsons 
Avere substituted in his place as his legal represen¬ 
tatives. At the hearing of the appeal the claim for 
specific performance was abandoned and it was con¬ 
tended on behalf of the plaintiff that he was entitled 
to recover the earnest money paid by him with 
reasonable interest: 

Held, that the abandonment of the claim for specific 
performance did not alter the suit as framed into an 
action for money had and received, or for the recovery 
of a debt and that the relief claimed could not be 
granted in the suit against the respondents Avho were 
^6 sons and grandsons of the original defendant 

No. 1. 

It is not permissible by amendment to change the 
nature of the suit as framed. P C Rausaran Mandar 
V Mahabir Sahu, 25 A. L. J. 74: (1927) M. W. N. 69; 
A: I. R. 1927 P. C. 18; 8 P. L. T. 98; 38 M. L. T. 74; 52 


Civil Procedure Code— 1908—contd. 

M. I. J. 402; 31 C. \V. N. 409; 25 L. W. 635; 45 C. L. J 
313; 29 Horn. L. K 796; 6 Pat. 323 56. 

O.XXXII, rr. 3, 12 — Limitation 
*ict \IX. of IOOS),s. dJ—biiit instituted by next 
friend on behalf of adult plaintiff-Procedure- 
Amendment—Dower of Court—Limitation, whether 
av'ccted. 

X iider O. A I, r. 17 of the Civil Procedure Code, 
tlic powers given for amendment of pleadings are 
very wide and liberal and no amcndmenl. should be 
refused at any stage of a suit unless it changes the 
chrraeter of the suit 

Where a suit is instituted 5o?ia/’de on behalf of a 
miiiUi plainlili hy lii.s n(?xt friend but it is di.scovered 
that before the iiislitiitioii of the suit the minor had 
attained his majority, the suit is not liable to be 
dismissed but can proceed after amendment of the 
title by striking out of the name of the ne.\t fj-iend 
and describing the plaintiff as an adult. Such amend¬ 
ment docs not amount to the addition of n now parlt 
within the meaning of s. 22 of the Timitatien Acy 
and no (juestion of limitation, therefore, arises by 
reason of tlie amendment. C Xap.ayas- ('iiasdra l)Aa 
V. Dui.al Chandra Di’tta, A 1. R. 1927 CaI. 177 469 
-O. IX, See C. P. CV, 1!!0S, s. 151 508 

■ O. IX, ri. 2, 4, O. XV!I, r. 3 —Failure to pay 
charges for service of summons on defcr.deni— 
Dismissal in default-liestoraiion, legality of, 

A suit was dismissed on account of the plaintiff’s 
failure to pay the charges for service of summons on 
some of the defendants as ordered by the Court. Sub¬ 
sequently, the plaintiff offered to pay the amount 
and the suit was restored: 

Held, that the order of dismissal was one passed 
under 0. IX, r. 2 of the Civil Procedure Code and 
i.ot one under 0. XVH, r. 3 and that, therefore the 
Court had jurisdiction to restore the suit under 0. 
IX, r. 4. A Baqar Hussain v. Tirpati Govind Nath 

TEWARI 

—. O. IX, r. 3—Dismissal far default on day 

fixed for judgment, legality of. 

There is no rule of procedure justifying the dis¬ 
missal of a suit for non-appearance of the parties on 
the day fixed fordeliveiyof the judgment. LBura 
V. Teja Sinoh, 9 Lah. L. J. 178; 28 P. L. R. 324 472 

- O. IX, r. 4. 5ee 0. P. C., 1908, s. 115 677 

O. iX, r. 5. 5ee C. P. C., 1S08, ss. 148 etc. 

147 


O. IX, r. 9 —Dismissal in default — Festoro/* 
tion—-Sufficient cause—Misjudyment of Counsel as 
to when case will be taken up. 

Misjudgment on the part of a Counsel as to wh^ll 
his case was probably going to be taken up, where 
tliere is no statement that he was engaged in some 
other case, is not a sufficient ground for his absence 
when a case is taken up. L Bihu Ram v. Roda MaL. 
A. I. R. 1927 Lah. 224 793 

— -—- O. IX, r. 9, o. XXI, r. 90, O. XLIll, r. 1, 

(j )—Application to set aside exeevtien sale 
Dismissal for default—Application for restoratioUf 
maintainability of — Appeal, whether lies. 

No appeal lies against an order refusing to set 
aside an order dismissing for default an application 
to set aside a sale under 0. XXI, r. 90 of the Civil 
Procedure Code. 

Order IX, r. 9 of the Code of Civil Procedure is not 
applicable to an application for setting aside a sale 
in execution of a decree under 0. XXI, r. 90 of thg 
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Code of Civil Procedure. C Uasarathy Chakravarty 
V. Khaumish Chakdra Ray, 45 C, L. J. 60 3 4 3 

-O.IX, r. 13. SeeC P. 0. 1908 . 8-115 638 

-0. XVII, r. 3. See C. P. C., 1908 , 0. IX, rr. 

2.4 691 

-0. XVII, r, 3 —CommissioH, issue of—Court, 

whether can proceed to detej'mine suit before return 
of Commission. 

Where a Commission is ordered to issue, the Court 
should wait for the return of the Commission before 
proceeding to hear and determine the case. A 
Bindhachal Singh v. Nand Prasad 29 


- O. XVII, r. 3 — Plainti^ ordered to appear 

as witness —Non-appearance—Dismissal of sxdt for 
default, legality of — Procedure. 

A Court cannot dismiss a suit under 0. XVII, r, 3, 
Civil Procedure Code, merely because one of the 
plaintiffs who has been ordered to appear as a witness 
and to give evidence on a particular day fails to 
appear on that day; it shoulci take tlie other evidence 
in the case and decide the suit on the merits. L 
Qulab Rai-Bhola Ram v. Farid 788 

-- 0. XX, r. 1 —Limitation Act (IX of 1908), 

Sch . I, Arts. io2, ISG—JudjmeJit pronounced with¬ 
out notice to parties—Appeal — Limitation, com¬ 
mencement of. 

Where a judgment is pronounced in the absence 
of the parties or their Pleaders on a day of which 
they had no notice, the judgment cannot be said to 
have been pronounced in accordance with law and 
limitation for appeal begins to run not from the day 
on which it is announced but from the date on which 
the party or his Pleader receives intimation of the 
decision of the case against him. L Sewa Ram v. 
HAS6U.28P. L. R. 132 909 

-0. XXI, r. 2. See Limitation Act, 1908, 

ScH.I. Art. 182 674 


-— 0. XXI, rr. 13, 66—Decree for rent—Sale 

proclamation—Omission to mention chai'ge for 
subsequent arrears of rent—Sale, whether free of 
encumbrance—Subsequent suit for rent against 
purchase)'—Estoppzl—Evidence Act (I of 1872), 

Under 0. XXI, rr. 13 and 66 of the Civil Procedure 
Code a decree-holder is bound to specify precisely 

what interest is being sold. 

Tbe holder of a decree for rent who fails to dis¬ 
close in the sale proclamation the existence of 
arrears of rent for subsequent years that have ac¬ 
crued due at the time of the proclamation and 
thereby leads intending purchasers to believe that 
the property is sold free from incumbrances is 
estopped from claiming the arrears from the auction- 
purchaser in a subsequent suit. M Girha She^i v. 
Anatiumma Shettithi, 38 M. L. T. 49; 52 M. L.^J. 

— _O. XXI, r. 15. S« C. P. 0.. 1908, •. ue 

619 

- Q XXI, r. 1 6—Assignment of dec 7 *ee—Benami 

assignment—Beneficiary's right to execute. 

Where a decree has been transferred to a particular 
perflon under an instrument in writing, no other 
person claiming that he was the real owner under 
the transfer and that the transferee named therein 
was a mere be?iamidar for him, can apply for eiecu- 

7iTn ofThe decree under 0. XXI. r. 16 of the Civil 
Procedure Code. L Gubdial Singh v. Gurbakhsh 
IlNQH^S Lah. 35; A. I. R. 1927 Lah. 110; 8 Lah. 1. J. 

133; 28 P. L. R-239 64S 

68 
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-0 XXI, r. 22. See LiiiiTATii^N Act, 1!)0.9, 

s. 13 475 

-0. XXI, r. 50, 0. XXX, rr. 1, 2, 3 -Decree 

against iiryii -Paiin''r,(lc.ntfi of, b''f<ir in^tilufion 
of suit Jill representatives, wheth- r iinbU in 
execution. 

Held, by tlic majority (Rnpehand and Loho. A. J. 
C 5 ., dissenting):—Where a suit is brought against a 
firm and a decree is obtained in su'di suit, the legal 
representatives of a person who was a jiartimr in the 
linn at the time when the cause of action accrued but 
who was dead at tlie time when the suit was institut¬ 
ed, are liable to be procee<led against in execution 
of the decree luidor 0. XXI, r. ,50 (2) of the Civil 
Procedure Code. S Gokald.^s Khataoo v. Lacmmakdas, 
A.I.R. 1927 Sind. 130 2 04 

-0. XXI, r. 5 8. 

See C. P. 0.. 1908. s. 47. 0. XXI, n. 58 464, 786 

-O,XXI, rr. 58 to 63. Sec Limitation'Act, 

1908, ScH. I, Art. 11 7 63 

-O. XXI, r.63. Sec C. P. C,, 1908. s. 51 (d) 

ETC. 298 

- 0. XXI, rr. 65, 76. See C. P. € . 1908,8. 

60(1) 1008 

-0. XXI, r. 66 . SeeC.P. C.. 1903. 0. XXI, 

r.13 493 

-O. XXI, rr. 66, 90“5afe proc/aantioit— 

Omission to state place of sale—Delay in starting sale 
—Material irregularity. 

Omission to mention the place of sale in a sale 
proclamation is a serious flaw in publishing the sale 
and constitutes a material irregularity. 

There is no hard and fast rule that an execution sale 
must start punctually at the appointed time. R 
Maung Po Tha V. Nagappa Chettyar, 5 Bur. L. J. 183; 
A. I. R. 1927 Rang. 84 74 

-0. XXI, rr. 69, 90 —Execution sale — 

Adjournment—Omission to issue fresh proclamation 
—Material irregularity—Setting aside of sale, 
when justified. 

Where a sale held on a fixed date is not concluded 
on tliat day and the officer conducting the sale ad¬ 
journs it and intends to hold it again on another date, 
the sale cannot be held and concluded without a 
fresh proclamation. An omission, however, to issue 
a fresh proclamation, though a material irregularity 
is not a ground for setting aside the sale wliere sub¬ 
stantial injury has not been caused thereby. O Kaship 
Husain v. Ganoa Baksh Singh, 4 0. W. N. 273 787 

-O.XXI,r. 71. See C.P.O., 1908,3. 47 691 

-0. XXI, rr. 85, 86. See C. P. C., 1908, s. 47 

800 

-0. XXI, r. 89. See 0. P. C , 1903, a. 64, 0. 

XXI. K, 89 82 

-— O. XXI, r. 69—Execution of decree—Sale of 

non^ancestral property by Collector—Application 
to set aside sale on payment—Court, proper. 

The Court mentioned in r. 89 of 0. XXI of the 
Civil Procedure Code is the execution Court and 
not the Court cf the Collector or the Sale Officer 
where the sale proceedings take place. In the case 
ot noQ-ancestral property, therefore, an application 
under r. 89 must be made to the execution Court 
and not to the Collector who has hold the sale. A 
Bishwanath Singh v. Dasrath Duaz 726 

--0. XXI, r. 90. 

See 0. P. 0., 1903. 0. IX. R. 9 343 

See 0. P. C., 1903,0. XXI, eb. S9. 90 787 
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-O. XXI, rr, 91, 92—Limitation Act {IX of 

1908), Sck. I, Art. 106—Execution of decree—Sale 
of property not belonginp to judgment-debtor — 
Furchase by decree-holder—Application to cancel 
sale and issue fresh execution of decree — Limi¬ 
tation. 

Under s. 51 ( 6 ) of the Civil Procedure Code an 
execution Court has authority and jurisdiction to 
attach and sell in execution any property which 
the decree-holder puts forward as the property 
of his judgment-debtor for attacliment and sale. 

A Court sale carries no guarantee that the property 
sold is the property of the judgment-debtor and the 
auction-purchaser takes the risk and bears the loss 
if it is subsequently discovered that the property is 
not the property of the judgment-debtor. Therefore, 
an auction-sale of property which subsequently turns 
out not to belong to the judgment-debtor cannot be 
said to be void. 

Where in such a case the decree-holder himself is 
the auction-purchaser and the decree is satisfied by 
the proceeds of the sale and the decree-holder sub¬ 
sequently discovers that the judgment-debtor was 
not the owner of the property and makes an applica¬ 
tion for cancellation of the sale and fresh execution 
of the decree, the application falls within the purview 
of r. 'J1 of 0. XXI of the Civil Procedure Code and 
cannot be entertained if it is made more than thirty 
days after the sale. M Mcthukumarasamia Pillai v. 
Muthcsami Thevan, 52 M. L. J. 148; 25 L. W. 232; 38 
M. L.T.84; A I. R. 1927 Mad. 394 522 

-O. XXI, r. 92. 

See C. P. C., 1908, s. 47 800 

SeeC.P.C., 1908. s. 141 735 

—- O. XXI, r. 92 — Execution of decree—Salt — 

Dismissal of execution before confirmation, effect 
Qj — Sale, whether can be confirmed. 

Where a decree-holder and a judgment-debtor come 
to a settlement and agree to a dismissal of the execu¬ 
tion case before an auction-sale is conlirmed, there 
is no decree left capable of execution and the Exe¬ 
cuting Court becomes functus officio and the sale 
cannot be confirmed. 

The position is different where the sale is confirm¬ 
ed and the parties to the decree come to a settle¬ 
ment while legal proceedings are pending for the 
reversal of the order of confirmation. N Maroti v. 
VlTHOBA 565 

- O.XXI, r. 92 —Limitation Act {IX of 1008), 

Sch. I, Art. 100—Execution of decree — Sale—Decree 
aalisfied before confirmation—Application to set 
aside sale — Limitation. 

Although after the confirmation of an auction-sale, 
th© auction-purchasers title dates back to the date 
of the sale, yet where the sale has not been confirmed 
he cannot be held to represent the interests of the 
parties to the suit. 

Where before the confirmation of an auction-sale, 
the decree is admitted by the decree-holder to be 
satisfied, it ceases to exist as a decree capable of exe¬ 
cution, and the very foundation of the powers of the 
Execution Court, namely, the existence of a decree 
capable of execution, having disappeared, the Court’s 
powers in execution also cease, and confirmation of 
the sale which is a proceeding in execution cannot 
be ordered. 

Where in such a case the judgment-debtor makes 
application that the sale should be set aside, the 
application docs not fall within the puiwien* of r, 02 
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of 0. XXI of the Civil Procedure Code and is not 
governed by .Art. Ififi of Sch. I to the Limitation Act. 
N Ra.mchandra V. Sadasheo 561 

-O. XXI, r. 96 —Purchaser of property subject 

to lease—Xo right to be put in actual possession. 

A purclia.ser in execution sale of property subject 
to a h'ase is entitled only to be put in constructive 
or symbolical possession of the property. R S. R. 
M. M. R. M. Chettyar Firm v. U Ba Lon*, 6 Bur. L. 
J. 7; A, I. R 1927 Rang. 127 1014 


0. XXI, rr. 97, 98 —Decree for possession of 
land Executing (jourt s power to order demolition 
of house standing on land. 

llie executing Court has power to remove any 
person who refuses to vacate the land and to deliver 
actual possession to the decree-holder but where a 
decree for possession of land is silent as to the house 
standing on it, it cannot direct that the building should 
be pulled down, that being a matter for the decree- 
holder to consider, after he has obtained possession. 
R Kal-k Sike u. Ong Hock Skis, 5 Bur. L. J. 201: A. 
1. K. 11)27 Kanp. 82 3 q^ 

-— 0. XXII, r. 2—Judgment of Original Side, 

requisites of. See Bombay High Court Original 
Side Rules 


0. XXII, rr. 3,11— Appeal — Death of appel~ 
lant—Legal representatives, all, not brought on 
record, effect of—Abatement. 

When a party dies during the pendency of a suit 
or an appeal, then, in order that the suit or appeal 
may proceed it is necessary that his legal represen¬ 
tatives should be brought on the record within the 
prescribed period of limitation, and the expression 
;legal representatives’, in such a case, means and 
includes all those persons w’hose presence on the 
record is necessary in order to completely represent 
the estate of the deceased. Where any of such per¬ 
sons is not brought on the record, the suit or appeal 
as the case may be. remains imperfectly constituted 
and cannot proceed. L Muhammad Hassan v Inavat 
Hussain, R. 3; A. I. R. 1927 Lah. 94 418 

0. XXII, r, 4 — Death of defendant-respondent 
—Application to bring legal representatives on record 
made within time—Mistake as to names—Failure 
to implead some of the heirs—Procedure—Abatement 

There is nothing in the rules of procedure to 
compel a party to give exact information as to the 
names, addresses and other particulars of the persons 
supposed to be the legal representatives of a de¬ 
ceased party within any prescribed limit of time 
All that the law requires is that he should make a 
bona fide reasonable application within the time allow¬ 
ed by law. O Al Nabi v. Habibunnisa, 4 0 W N 
323; A. I. R. 1927 Oudh 170 802 

0. XXll, r. 4 — Death of one of several res¬ 
pondents—Legal refrresentatives not brought on record 
—.-ibatement. whether partial or in toto— 

Whether a suit or an appeal abates in whole or 
in part depends on whether the interests of the re¬ 
spondents are or are not separately defined. If they 
are separable, the suit or appeal will abate onJv as re¬ 
gards the interest of the deceased. If they joint 
the proceedings will abate as regards the whole of 
the joint interests. L Kar.4m Khan v. Mast Ali Khav 
28 P. L. R. 148 ^ 839 

—--O. XXll, r. Suit for possession against 

defendants claiming to be in possession jointly, 
dismissal of—Appeal—Death of one respondents 



Vol. 100] 


GENERAL INDEX. 



Civil Procedure Code—1908—coutd. 


Civil Procedure Code-190S—conul. 


Legal representatives nat brought on record — 

Abatement, extent of. 

Where a suit to recover possession of immovable 
property from two defendants, both of whom claim to 
be jointly in possession of the property, is dismissed 
by the trial Court and during the pendency of an 
appeal by the plaintiff one of the defendants-respond- 
ents dies and his legal representatives are not brought 
upon the record within the prescribed period, the 
appeal abates not only as against the legal represen¬ 
tatives of the deceased respondent, but also against 
the surviving respondents. A Sita Ram v. Roshan* Lal 

563 

-0. XXII, rr. 4, 9. See C. P. C.. 1908, s. 145 

185 

-0. XXII, rr. 4, ^0—Mortgage-suit—Pre¬ 
liminary decree—Death of judgment-debtor—Legal 
representatives not brought on recoil —.^I6afemcnt. 
Where after the passing of a preliminary decree 
in a mortgage suit the judgment-debtor dies and his 
legal representatives arc not brought upon the re¬ 
cord within the period prescribed, the suit abates 
under r. 4 of 0. XXII of the Civil Procedure Code. 
Rule 10 of the order has no application in such a 
case. A Alt Bahadur Beg r. Rafi-ullah, A. I. R. 1927 
All. 272; 49 A. 310 288 


-O. XXII, rr. 4, U—Abatement—Suit for 

redemption—Appeal—Death of one of joint mort¬ 
gagee-respondents—Representatives not impleaded in 
Appeal abates as a whole—Ignorance of 
death, effect of. 

Where the legal representative of a respondent who 
dies during the pendency of an appeal is not brought 
upon the record within the period allowed by law, 
the appeal automatically abates as against him, even 
though the appellant was not aware of the death of 
the respondent. 

The test to determine whether or not the failure 
to bring upon the record the heirs of one of several 
respondents, who has died, has the effect of causing 
an abatement of the entire appeal, or qua that 
particular respondent alone, is as to whether or not 
the appeal can be decided without, as a result of 
that decision, bringing into existence two decrees 
contrary to each other. If the result of hearing and 
deciding the appeal would be to bring into existence 
two decrees of Courts of competent jurisdiction 
contrary to each other the appeal must abate as a 

whole 

Where during the pendency of an appeal from a 
suit for redemption of a joint mortgage in favour 
of two persons, one of the mortgagees dies and his 
lecal representatives are not impleaded as parties in 
time the appeal abates as a whole. A Sheo Chan^ 
Misra V. SlTARAM MisRA, A I. R. 1927 All. 331 482 

O. XXII, r. S—Insolvency of plaintiff — 


OMcial assignee allowed to contimiesuit without 
furnishing security-Security, whether can be 

demanded at later stage. • i * r,r,A 

Where a plaintiff is adjudged an insolvent and 

the Official Assignee elects to proceed with the suit 
the time for requiring him to 

the costs of the defendant under r. 8 of 0. XXII of 
the Civil Procedure Code is when he brings him¬ 
self on the record as plaintiff. 

Where without requiring any such security the 
option is given to the Official Assignee to continue 
the suit it is not open to the Court at a later stage 
to insist ’ on his furnishing security for the defendant e 


costs of suit. M Vl'NUSWAMI iyENGAR V. \’Ari.\I)ARAJA 

Iyer. A. I. U. 1927 Mad. 511 440 

-—— O. XXII, r. 11 —CorW, u-helhcr (ntitled to 

postpone paynunt binder decree with ciu^ent of 
df'cy'ce. 

Order XX, r 11 (2i. Civil Procedure Code, cm powers 
a Court in cxerutiiig a decree to order, wiih tlie con¬ 
sent of the decrcc-lioldcr, tbe payment <if the decree 
amount to be jiostpoucd upon such term.s ns ti> taking 
of security as it tliinkstit. M Bai.urisjlya Chettiar 
V. KkistiNAMiT.THi lvi:r., 52 M. L. J. >82: fl927) M. W. 
N. 202; 38 iM. L. T. 143; A. I. R. 1927 Mad. 4!6 841 

- O.XXIll,r.1. Part i-FKroRMAs-cR 866 

-0. XXill, r. 3. 5ec Kk{;istration’ Act, 1908, 

s. 17(2) 783 

- 0. XXIX, r. 1 . See C. P. C., 1908, 0. VI, r 14 

450 

- O.XXX, r. 1. See CoN'TRACT Act, 1872, s. 253 

616 

-0. XXX, rr. 1, 2, 3. Sec C. P C., 1908.0. 

XXI, u. 50 2 04 

- O.XXX, r. 4--Sf(h by surviving partner in 

his own name for partnership debt—Maintainability 
of suit-Contract Act {IX of 187:^), s. 1,6—Joint 
pi'omisees—Right to sue. 

Order XXX, r. 4 of the Code of Civil Procedure 
which permits a partner to sue in the firm name 
even though some of his co-partners may have died 
before the suit was instituted and permits it to be 
continued without the joinder of tlie legal represen¬ 
tatives of a partner who may have died during its 
pendency ajipUes only when suits are brought in 
the name of the firm. It does not enable one of 
several partners to sue alone in his own individual 
name for a partnership debt. L Hari Singh v. Firm 
Karm Chand Kanshi Ram, 8 Lah. 1; A. I. R. 1927 Lah. 
115 721 

-O. XXXll, r. 3. 

See Bengal Tenancy Act, 1885, a. 40 146 

See Succession Act, 18G5, sa. 234,250 1 77 

-O, XXXll, rr. 3, A—Guardian ad litem, 

appointment of—Person having interest in suH, 
whether proper guardian—Formal order of appoint¬ 
ment, absence of, effect of. 

In a suit for restitution of conjugal rights against 
a minor female, a person who is alleged to have had 
a hand in the marriage of the defendant with the 
plaintiff is not a proper person to be appointed guar¬ 
dian ad litem of the defendant. 

A trial Court rejected the application of a certain 
person to be appointed guardian ad litem of a minor 
defendant, but subsequently it acted upon the written 
statement filed by that person on behalf of the minor 
and framed issues on its basis and proceeded to try 
such issues with the result that the suit was finally 
dismissed: 

Held, that the Court must be taken to have cancel¬ 
led its previous order rejecting the application for 
appointment of guardian ad litem and to have treated 
the applicant as such guardian and that the failure 
of the Court to make a formal order to that effect did 
not vitiate the proceedings. L Sardara v. Hayat 
Bini, 9 Lah. L. •!. 206 468 

-O. XXXll, rr. 3, 12. See C. P. C, 1908, O. 

VI. R. 17 469 

- 0.XXXll. r. 7,0. XXXIV, r. S-Transferof 

Property Act {IV of JS82}, s. 82—Mortgage suit^ 
Preliminary decree—Non-payment into CourCr- 
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Assignment of decree in favour of purchaser of 
equity of redemption of one of mortgaged items— 
Decree, whether extinguished—Assignee brought on 
record—Final decree, whether can be passed — Pro¬ 
portionate abatement of mortgage amount—Transfer 
by next friend of minor plaintiff without sanction 
of Court, void or voidable—Execution by trans¬ 
feree—Proper procedure—Security against claims 

of minor. 

Where the amount due under a preliminary decree 
in a mortgage suit is not paid into Court before the 
appointed day, a decree for sale must bo made under 
O. XXXIV, r. 5, cl. (2j of the Civil Procedure Code. 

Where after tlie preliminary decree, a defendant, 
purchaser of the equity of redemption of one of the 
mortgaged properties, obtains an assignment of the 
rights of the decree-holder in the name of a benam idar, 
the effect of the assignment is not to destroy the 
rights under the mortgage-decree and substitute there¬ 
for a mere right of contribution. The a.ssignee-decree- 
holder if brought on record as party is entitled to 
obtain a final decree for sale. But, as a consequence 
of the assignment, the mortgage amount must be held 
to have been reduced by the proportionate part of it 
to which the property purchased by him was liable. 
Such amount should, under s. 82 o*f the Transfer of 
Property Act, be ascertained by taking the proportion 
of its value to the total value of the mortgaged pro¬ 
perties. 

An assignment of the rights under a preliminary 
decree in a mortgage suit by the next friend of a 
minor decree-holder without the sanction of the Court 
under 0. XXXII, r. 7 of the Civil Procedure C<'de 
is not void but merely voidable at the instance 
of the minor. 

Where objection is taken by the defendants to the 
validity of such an assignment when the assignee 
seeks to execute the decree, the assignee-decree-liolder 
should be directed to furnish security to the satisfac¬ 
tion of the executing Court for indemnifying the de¬ 
fendants against any possible claims by the minor 
pl^ntiff on the ground that the assignment on his 
behalf was made without the sanction of the Court 
Nl SUNDARAMMAL l'. SUNDARA ReDDI. 38 M. L T 148-' 
A. I. R. 1927 Mad. 5E0 338 

‘ O, XXXIII, r. 1 — Pauper, application for 
leave to sue as—Oimaments and dower-debt, whether 
_ property Plaintiff suing in representative character ' 
— Personal property, whether can he considered for 
purposes of determining pauperism. 

Ornaments which a w’oman ordinarily wears are of 
the same class of personal property as her wealing 
apparel for the purpose of determining whether she 
is or is not a pauper. Unless, therefore, it is shown 
that the ornaments which a woman possesses are 
something beyond and more valuable than what a 
woman of her class ordinarily uses, it cannot be held 
that she is not a pauper merely by reason of the fact 
that she possesses such ornaments. 

A dower-debt due to a wife from her husband even 
where the husband has suflBcient means to pay the 
debt cannot be said to be property or means of which 
the wife is “possessed" within the meaninff of r 1 
of 0. XXXlII of the Civil Procedure Code 
When a plaintiff sues in a representative character 
such as a mutwalli, ti^stee or a shehait, unless it is 
shown that he has in his possession propel ty belonging 
to the waqf estate or trust or the idol for whem he 
pucs, suffeient to enable him to pay the requisite 


Court-fee prescribed by law, he may be allowed to 
sue as a pauper even if it is shown that he has suffi¬ 
cient personal property of his own. The capacity of a 
j)erson suing in a representative character must be kept 
distinct from his personal capacity. C Madia Khatun 
V. yATKARi, 45 C. L. J. 68; A. I. R. 1927 Cal. 309 264 

0. XXXIII, rr. 6, 7 —Application for leave 


to sne as pauper—Inquiry into pauperism —A’o 
objection from Government—Duty of Courtto take 
evidence adduced by opposite jiarty. 

Hay ing regard to the provisions of rr. 6 and 7 of 
0. XXXIIl of the Civil Procedure Code, a Court in¬ 
quiring into the pauperism of an applicant for leave 
to sue as a pauper, is bound to receive the evidence 
which the opposite party may adduce in disproof of 
pauperism even though the application is not opposed 
by the Government. C No.ni Krishna Bosak v. 
Nabamonjuri Dassi, A. I. R.1927 Cal. 464 7 2 6 

O. XXXIV, O. XL — Mortgage-decree — Execu* 
twn-Appointment of Receiver, legality of— 
Equitable execution, exceptional remedy. 

Order XL of the Civil Procedure Code relating to 
the appointment of Receivers has no application to 
til© 6xccution of niortg3gc*d6cr0cs. 

Appointment of a Receiver by way of execution is an 
exceptional remedy derived from English practice. 
A Makhan’ Lal V. Mushtaq Ali 73S 

-O. XXXIV, r. 1 . 

5ee C.P.C., 1908, 0.1. r. 9 198 

Eee iRANSFEK OF Property Act, 1882, ss. 61,62 86 


. O. XXXIV, r. 1 — Mortgage, suit on—Person 
claiming adversely to mortgagor, whether necessary 

or proper party. 

A person claiming a title paramount to that of the 
mortgagor and the mortgagee is not a necessary or a 
proper party in a suit brought by the mortgagee to en¬ 
force the mortgage and the question of such paramount 
title cannot be litigated in such a suit. 8 Punjab 
isATiONAL Bank Ltd. v. Adamji Lookmanji & Sons 

1Q e 

0. XXXIV, r. 4, See Mortgage 577 


P\ XXXIV, rr. 4, 5 —Limitation Act (IX of 
1008), Sch. /, Art. ISl- Mortgage suit—Preliminary 
decree—Appeal-Final decree, application for— 
Limitation ' 

Where there has been an appeal from a nreliminarv 
mortgage-decree under O. XXXIV. r. 4. sub-r Q) of 
the Civil Procedure Code and the Appellate Court has 
not extended the time for payment, the period of three 
years within which under Art 181 of Sch. I to the 

application for a final decree under 
O. XXXiy, r. 5, sub-r. (2) must be made, runs from 
the date of the decree of the Appellate Court and not 
from the expiry of the time for payment fixed by the 
preliminary decree. ^ 

^yhen an appellant appeals to the High Court 
unless there IS some nile dismissing the appeal for 
want of time or an order is procured dismissing it 
his appeal stands till it is heard and the final decree 
passed in the appeal by the High Court must be 

V P^./V^holmesv.Bankof Upper India 
Ltd, 25A. L. J. /8: A. 1. R. 1927 P. C. 25; {'1927) M 
W. N.87; 38 M. L. T. 46; 4 O. W. N 181- 28 P V. n 
117; 52 M. L. J. 366; 31 C. W. N. 444; 25 L. W 7‘-J2‘ 

T ® ® 1^' 

• 0. XXXIV| rr. 4| S—Mortgagesuit^Cc^ 
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premise decree directing payment hy instalments^ 
Final decree, whether necessary. 
where a compromise decree based on a mortgage 
provides for the payment of the mortgage-money in 
iDStalments and does not provide for payment on a 
fixed date within six months from the date of declar¬ 
ing the amount due. 0. XXXIV, r. 4 of the Civil Pro¬ 
cedure Code has no application to the case and conse¬ 
quently it is unnecessary to apply for a final decree 
in the terms of r. 5 of the Order. A Askari Hasan t*. 
Jahaxgiri Mal, 25 A. L. J. 107; A. I. R. 1927 All. 107; 
49 A. 297 50 

-O. XXXIV. r. 5 

See 0. P. C., 190S, s. 90 956 

See C. P. C . 1908. 0. XXXTI. r. 7 • 338 

- -O. XXXIV, r, e— Limitation Act (IX of 

lOOS), Sch. /, AT'f. ISl—Mortgage-decree—Sale 
subsequently set aside — Purchase-moJiey, refund of 
—Personal decree, applicatioi for, whether main¬ 
tainable—Limitation. 

Where a sale held under a mortgage-decree is set 
aside and the mortgagee is directed to return the 
purchase-money to the auction-purchaser, he is en¬ 
titled to maintain an application for a personal decree 
under r. 6 of 0. XXXIV of the Civil Procedure Code 
and limitation for such an application begins to run 
from the date on which the purchase-money is re¬ 
funded to the auction-purchaser. A Badal Singh v. 
DEnr Saran Dhar Dube, 25 A. L. J. 485; A. I. R. 1927 
All. 595 . 775 

-O. XXXIV, r. 7 — Redemption suU—Pre¬ 
liminary decree — Account, whether must be taken. 

P- In a suit for redemption it is usual to have an 
account taken, but if at the time of the passing of the 
preliminary decree the Court can arrive at |the exact 
sum payable by the plaintiff, it is not necessary to 
make a direction that an account should be taken, 
P C Pathumsa Ammal V. Rajagopai.a 
K. 1927 P. C. 17: 09271 M. W N. 147; 25 L. W. 316; o2 
M Tj j. 407; 45 C. L. J. 300; 29 Bom. L. R. /77; 31 C. 
W. N. 804 _ . 

- O. XXXIV, r. S-Mortgage-Smt ^ for 

redemption—Preliminary decree—Second suit for 
redemption before, passing of final decree, whether 
maintainable—Limitation Act (IX of IJOS), Sch. I, 

A mortgagor who has failed to comply with the 

terms of a decree in a redemption suit 
is not entitled during the continuance of that suit, or 
before the final decree in that suit has become incap¬ 
able of execution, to maintain a second suit tor re¬ 
demption of the same mortgage. .. J U A-l. 

During the period of three years prescribed by Art, 
181 of Sch. I of the Limitation Act for applying for a 
Anal decree, a suit for redemption continues and 

during that period the rights of 

mortgagee are governed by the AH 

A Abdul Kariu v. Durga Prasad, A. I. K. 


305 


324 

-O.XL. .?ee 0. P C . 1908. 0. XXXIV 735 

__n XL 5 ee Cr P- C., 1898. ss. 424 ETC. 351 

-o'. XU r. 1. See 0. P. C., 1908. a. 51 

_Q J*, 1—Practice— Appointment of 

Receivers-Moiion to he made in open Court^ 
Application for the appointment ^n jn 

be made in the ordinary way by 
open Court and not in Chambers . j p ^927 

p Ahmbd ISPAHAN!, 29 Bom. h. R. 214; 

Bom, 216 ' 
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— 0. XL, r. 1, 0. XLIII, r. 1 (8) — Order appoint 


ing Rcct’ii'er coiulitional on furnishing security — 
Appeal, whether lies. 

An order iipi)oinf ing a particular person a Receiver 
on condition of his furnishing security does not be¬ 
come complete till tlie security is furnislied and 
before the security is furnished the order is not 
appealable under t> XLIII, r. 1 (.'?) of the Civil Pro¬ 
cedure Code. C Shvam I^.vl Sinuii v. Madhlsi'Dan 
Singh, :il C. W. N. 235; 15 C. L. J. C3; A. 1. K. 1927 
Cal. 253 1 40 

0. XL, r. 4-—Receiver's account—Objection by 


party — Procedure—Order directing party to file 
regular suit against Receiver, legality of. 

Where after the submission of accounts by a 
Receiver a Commissioner appointed to asc«u‘tain the 
mesne profits gives a higher figure as mesne profits 
than that shown by the Heceiver. tlie proper course to 
be adopted is to hold an enquiry to find out whether 
the Receiver has occa.sioned any loss by his wilful 
default or gross negligence and to pass an order under 
0. XL, r. 4, Civil Procedure Code, or if desired to 
proceed against the sureties uuder s. 11.5. It is not 
proper to direct the parties to institute, a regular 
suit against the Receiver and hie sureties. R P. L. T. 
L. CiiErrvAU Firm y. Waung Tha Lu, 6 Bur. L. J. 15 

996 

0. XLI, r. 1,0. XLII, r. 1 — Appeal, second 


—Decree of lower Appellate Court, necessity of 
filing. 

Order XLII, r. 1, Civil Procedure Code, read with 
0. XLI, r. 1 makes it imperative that in every second 
appeal the memorandum of appeal should be accom¬ 
panied by a copy of the decree of the lower Appellate 
Court. L Hakam Beg y. Rahim Shah 810 

-0. XU, r. 4. SeeC. P. a,1903, S.92 838 

0. XLI, rr. 4, 33 —Appeal by some judgment- 


debtors—Others not made parties—Decree, whether 
can be reversed in respect of all. 

Where a decree appealed from proceeds on a ground 
common to all the plaintiffs or all the defendants 
and only some of them appeal against the decree, the 
power vested in the Appellate Court by r. 4, of 0. 
XLI. of the Civil Procedure Code to reverse or vary 
the decree appealed from in favour of all the plaint¬ 
iffs or all the defendants, is not restricted to cases 
in which the plaintiffs or defendants who have not 
appealed arc made parties to the appeal. Such power 
can be exercised by the Appellate Court even if the 
plaintiffs or the defendants who have not appealed 
are not made parties to the appeal. A Maiia Mancal 
Rai y. Kishun Kandu, A. I. R. 1927 All. 311 346 


0. XL!, r. 5. 


See C. P. C., 1908. ss. 22 etc 
5ee C.P. C., 1908, s. 47 


157 

23 


-O. XLI, r. 23—Court Fees Act (VII of 1S70), 

8. 13 —Remand for amendment of plaint andre- 
trial—Court-fee, refund of—Appeal, whether Lies 
An order of remand directing the amendment of the 
plaint and a trial of the suit falls within the purview 
of r. 23 of 0. XLI of the Civil Procedure Code. 

An order refunding Court-fee when remand is 
made can only be passed under a. 13 of the Court Fees 
Act, in a case where the remand is made under 
0 XLI. r. 23 of the Civil Procedure Code. L Moham¬ 
mad Shaw v, Pancuayat Fatbhoarh, A. I. R. 1927 Lah. 
196 


49 
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- O. XLI, rr. 23, 25. See C. P. C . 1908, s. 

115 ETC. 135 

- O. XLI, rr. 23, 25— Decision not on pre¬ 
liminary point — Remand, legality of. 

Where the decision of a trial Court is not based 
on a preliminary point, an order of remand cannot 
properly be made under O. XLI, r. 23 of the Civil 
Procedure Code. If an Appellate Court finds, in a 
case which has not been disposed of by the trial Court 
on a preliminary point, that any particular issue has 
not been decided bv the trial Court or that further 
evidence is necessary on the point it should act under 
O. XLI. r. 25 of the Code. A reversal of the decree 
and remand of the \Yhole case with lilK-rty to the 

S arties to open up the whole case is illegal. B Kalu 
'ALPAT Patil i'. Xarava.v Dauadl* Sutar, 29 Bom. L. R. 
56; A. I. K. 1927 Horn. Ill 578 

-- O.XLl, r. 33. SeeO. P. C.. 1908,0. XLI, 

RR. 4,33 346 

-0. XLII, r. 1. See C. P C.. 1908. O. XLI. 

R.l 810 

- O. XLII, r. 1 — Review—Admission of review 

on particular ground—Decision on other grounds, 
legality of. 

Even though a Court determining a review is not 
necessarily confined to tiie grounds upon which the 
review is granted, yet, where a review is granted upon 
one ground it cannot be argued and decided upon 
a totally distinct and unconnected ground in a case 
where the actual ollicer who hears the review would 
have no authority to admit tlie review upon the 

latter ground. O MoHA.\Ji!Ai) Hadi v. Sadiq Husaix, 13 
0. L. J 544; A. T. R, 1927 Oudh 131 425 

- 0. XLIII, r. 1 (a). See C. P. C., 1908. s. 

115 ETC 135 

- 0. XLIII, r. l.(C) (J). See C. P. C., 1908, 


0. IX, R. 9 

343 

0. XLIII, r. 1 (8). 


5ee C. P. a, 1008, s. 51 (d) etc. 

298 

See C. P. C., 1908, 0. XL, r. 1 

140 


-O. XLV, r. 4 —Appeal to Privy Council — 

Consolidation—Same judgment,'meaning of. 

A sale-deed was executed by four i)erso’ns each of 
whom took a separate document from the vendee by 
which he was given an option of re-purchase. Plaint- 
ifl, who was one of the four vendors, brought a suit for 
specific performance of the agreement evidenced by 
the document passed in his favour. He also brought 
a separate suit as heir of one of the other vendors in 
whose favour a similar document had been passed. 
The trial Court dismissed the latter suit on the ground 
that the plaintiff had not proved his heirship but a 
decree was given in favour of the plaintiff in the 
former suit. One of the main questions raised in the 
suits was whether the document sued on was inadmis¬ 
sible in evidence for want of registration and the 
trial Court derided that it was admissible in evidence. 
On appeal to the High Court it was held that the 
document was inadmissible in evidence, being com¬ 
pulsorily registrable and the decree of the trial Court 
in plaintilT s favour was reversed and that against the 
plaintiff was confirmed. The High Court wrote its 
main judgment in one case and decided the other 
case by a reference to its judgment in the previous 
case. Plaintiff made an application for leave to appeal 
to the Privy Council but inasmuch as the value of 
each suit separately was below Rs. 10.090. he made 
an application to have the two suits consolidated for 
the purpose of the pecuniary valuation nvolved: 


Held, that having regard to the fact that the only 
question which arose in the appeals to the Privy 
Council was the question of admissibility of the docu¬ 
ment sued upon under the Registration Act, the suits 
must be deemed to have been decided by the “same 
judgment” within the meaning of r. 4 of 0. XLV of 
the Civil Procedure Code and should be consolidated. 
B JiVA.vGiRi Guru Chamalgiui v. Gajaxan Narayan 
Petkar. 50 B. 753; A I. R. 1927 Bom 19 143 

- O. XLVIl, r. 1. See C. P. C.,1908. s 115 

429 

-0. XLVIl, r. 1 — Review—Em'oneous view of 

law, whether good ground for review—"'Any other 
suficient reason", scope of. 

An erroneous view on a point of law cannot be 
deemed to fall witJiin the provisions of r 1 ( 1 ) of 
O. XLVIl of the Civil Procedure Code. 

The words “any other sufficient reason” as used in 
0. XLVIl, r. 1, Civil Procedure Code, mean a reason 
sufficient on grounds at least analogous to those 
specified immediately previously. N Sadasheo v. 
VlTHOBA 30 

- Sch. II, Para. 14 (c). See Limitation Act, 

1908, Sch. I. Art. 158 634 

- Sch. II, para, 20 — Arbitration — Award, 

order refusing to file — Award, whether can he 
enforced independently. 

It is not necessary for the validity of an award 
that it should be filed in Court. The refusal of a 
Court to file an award does not vitiate it, but merely 
leaves it to have its ordinary legal effect. A Siwan 
Rai, i'. Lachmi Singh 762 

- Sch. Ill, para. 11 — *'Alienate", meaning of 

—Transfer in future, whether pi'ohibited — Sale — 
Ag^'eement to sell whether can be implied from 
void sale—Right in personam— Part performance, 
principle of, whether applicable to void sales — 
Mortgage — Mortgagee, when entitled to possession — 

Sale of village — House and kotha, whether pass 

to purchaser — Presumption. 

The w’ord “alienate” in para. 11 of the Sch. Ill of 
the Civil Procedure Code is used ejusdem generis 
with the preceding words “mortgage, charge and lease” 
and the provision does not prohibit the transfer in 
future of interest in property in respect of which 
proceedings before the Collector are pending. Agree¬ 
ments to sell such property are not affected by the 
pendency of the Collector’s proceedings. 

A contract to convey immoveable property in future 
for a certain amount is only a personal contract and 
gives rise to a right in personam which may be satis¬ 
fied either by the performance of the specific act or 
by giving compensation. 

If the sale of property is statutorily void an agree¬ 
ment to sell enforceable in law cannot be implied lo 
exist separately and independently of the sale itself 
and it cannot be given effect to because the sale no 
longer exists and the agreement is merged in the sale. 

The equitable doctrine of part performance cannot 
be applied to the case of a transaction which is void 
ab initio and not merely unenforceable in law owing 
to a mere defect of form or absence of formality 
normally necessary to make it legal. 

A mortgagee has no right to the possession of 
property mortgaged unless and until he forecloses 
and he cannot, therefore, keep out of possession s 
person to whom the property has been sold by the 
mortgagor. 



1070 


Vol. 100] 

Civil Pi*ooaciure coda~ 1 908-csoncld. 

A liousp (ind a kotha in a villajre are appurtenant 
to it and in the absence of any words excluding them 
from the operation of a sale of the village, they^cannot 
be retained bv the vendor. N Nara^an’ y. ^ 

A. I. K. 1927 Nag. 177 863 

— Sch.lll,rr. 11 (3,'. See C. P. C.. 1908, s 146 

619 

companies- Articles of Association - Borrowing 

vowers-^Construction—Borroiving in excess of 
powers-Duties of strangers-Presumption of 
regularity 0 /internal affairs—Benefit to Company, 

effect of—Subrogation. , ^ 

Where the Articles of Association of a Company 
give borrowing powers in a certain manner, the 
share-holders and the Corporation itself are entitled 
to say that the safe-guards of tlie Articles should be 

observed. ^ ^ ^ 

A person dealing with a Company must take he 

Articles to be such as appears at the office^ of the 

re'^istrarof Companies to be in force. If the Directors 

propose to do something in excess of their po'vers 

thereunder, he is not entitled to assume that their 

powers have been extended by a special r«ol 'ion 

inasmuch as such a resolution, if passed, iioiild be 

'^®The"pdnoiple that a Company is liable in equity 
to refund money improperly borrowed by -'s Direc¬ 
tors on its behalf but in fact bona fide applied m 
discharging debts or liabilities of the Companj can- 
m.t be appfied where the debt or liability dis« i^rsed 
is an item in unsettled accounts expressly olialleneed 
by the Company. C National Co.a 0" - 
Ranjam Bhattach.vrva. 45 C. L.J.96, A. 1. 

Cal. 299 

__ Articles of Association—Share certificate 

. loss of—Issue of new ceriificate-Indemmty-Dis- 
‘ cretion of Directors—Power of Court. 

°"ld tlmt f/^rnrcenlfiSt:'ofs"harL%vaTACI 
STor was‘'de‘facedTberupon the produetmn tliereo 
to t)ie Directory they tnay 

cancelled and ^ay iss destroyed, 

Thetorrhould bl 

Ihat'an !ibsob'ite'’dSr^L“Vas qiven to the 

To ‘t orde‘t"e'^‘‘Lrri/,’eatra;^^ Se 

fideTof’''the Samsukh ^ 

Dunbar Mills Co.. 31 C. W. N. laD 

' 0/ anotrr 'l^XaH-Enforcenunt 

of have been made by one 

Where payment .^jndinp.up of a Corn- 

High Court in various amounts 

pany under the Oomp certain mofussxl 

against jurisdiction of another High Court, 

parts within the ju enforcement of them in 

Lch orders for S 

rurWoTtheAcl be treated in the same manner as 
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Companl93 Act -concld. 

a decree passed by the latter Hiffh Court ^"'<1 
!)"» tran^ifenvd for execution to the vnnous District 
Courts within wliosp respective jurisH^tions the con- 
tributorie.s reside. To such a case s. 161 of the Act 
has no applicnlinn whatever M ^ 

The Ixdias CoMi’ANir.3 Act, 2j L. \\ ll-\ A. i. 

1927 Mad. 271 ^ 

_S. 164, Sec CoMPAN-iES Act, 1913. ss. 2 (3^^^ 

_ss, 199, 200. See Companies Act. m3, 

S3* 2(3) KTr). ifipo T 

_S. 235. S»’eLiMiT.VTi0N Act, DC.''. ^ 

Art 36 yu / 

Conflict of \Si\NS—Mig^‘otion—Law ap}>ltcahle to 

emigrant— Presumption—Personnllaw, 

When a person migrates from one ? xf- 

other there is a presumption that he carries « dh him 
his personal law and unless there 
show that he has adopted the law of his 
cilehemust be deemed to be still 
old law. A Si-KiiniR SiNc.ii r. M.wc.eisar Kao, ?dA. 

L..T. 185; A. I. R. 1927 All. 252; 49 A. 302 778 

Consent—Acquiescence and consent distinguished. 
See Landlord AND TENANT o ® ® 

construction of document, whether question of 

law. Sec Precedents , ^ 

Contract—AarccmciU to lease shop—Possession not 
given to lessee—Damages, measure of—l mfits demv- 
able from business, whether recoverable-Contract 

ActiJXof }S72),s.73. , , 

The plaintiff, a commission agent,took a shop on 
lease from the defendant after paving him a certain 
amount as advance. The defendant did not gne 
him possession. The defendant did no businees for 

t^he same locality and sued the plamtiff for recovery 
of the advance amount and damages calculated on 
the basis of what he could have earned as a com¬ 
mission agent during those 8 months. His 
was allowed by the lower Courts. On Letters Patent 

Md. that the plaintiff was not entitled to the 
damages claimed. LNbkiRam v. Pirdhu Da^a^ 28 
P L. R. 101; OLah.L. J. 89 

__Contract by correspondence—Construi^ion. 

SeeCoNTRACTAcT.'l872, 6 . 73 ^2^ 

_ Offer and acceptance—Acceptance not 

according to of er, effect of-'Ensuing year. 

The defendant made an application to a Mimici- 
palitv on 17th November. 1925. o^^^mg Rs. l.iO for 
Die 3 a 6 (silt) for the ‘ensuing year. The Mnnici- 
palitv passed a resolution saying that the siH might 
b^given up to 3l8t March, 1926, to the defendant 
for Rs 150 provided he arranged to remove it im¬ 
mediately This resolution was never sent to llio 
defendam.; but a letter was sent by the Secretary 
on 16th December. 192.i, m which it was stated that 
his offer was accepted with reference to the resolu¬ 
tion mentioned above. The defendant 'nimediately 
began removing the silt. After 31st March, 
was not allowed to remove the silt. 1 ?^ 

the Municipality for recovery of Rs. 100, being tho 

balance due from the defendant; ^ j ♦ .* 

Held, that the words ‘ensuing year referred to a 
period of one year and not the remaining part of 
the current vear. that, therefore, there was either no 
contract at all between the Municipality and the de¬ 
fendant or a contract in accordance with the 
Secretary’s letter of acceptance and that in either 

case the suit could not be maintained. L Muhammad 
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Hussain' v. MuxinrAL Committee, Gujraxwala, A. I. 
K. 1027 Lah. 240 573 


Sale of land—Time not of the essence. 


Time is not of the essence of the contract in con¬ 
tracts relating to snles of immoveable property. B 
Kalu DalpatPatil r. Narayan’Dacadu Sutar. 29 Bom 
L. R. 56; A. I. K. 1927 Bom. Ill 578 

Contract Act(IX of 1872), SS. 7, 8, 9~Ojfcrand 
acceptance —Acceptance by conduct—Mere silence, 
c-ifect of~Bank yiviny intimation that higher 
interest ivill Ic charged—Tahing further loan— 
Acceptance. 

It was agreed between the plaintiff and the defend¬ 
ant Bank that the plaintiff should deposit bales of 
cotton and obtain loans re-payable on demand from 
the Bank. The loans were to bear a particular rate 
of interest. Provision was also made for varia¬ 
tion of the rate of interest by agreement between 
the parties. The Bank subsequently informed the 
plaintitr that they intended to charge a higher rate 
of interest. The plaintiff did not reply, but obtained 
a further loan from the Bank : 

■ Held, that though the plaintiTs failure to reply 
did not amount to an acceptance of the proposal of 
the bank to continue the loan only on higher interest, 
his taking a further loan subsequent to that offer 
amounted to an acceptance of the offer and the 
plaintifT was liable to pay the higher rate of interest. 

Per Ashworth, ./.—Acorrect interpretation of ss. 7, 8 
and 9 of the Contract Act does not import into 
Indian Law the English Law as to acceptance by 
conduct. On a proper interpretation of these sections 
there are only three cases in which acceptance can 
be made otherwise than in words. One is when’ 
the promisor has specified a manner in which his 
proposal is to be accepted and that manner is not 
acceptance in words but acceptance otherwise 
than in woids. A second is when acceptance is 
by performance of a condition of the proposal 
and the third is when acceptance of proposal is 
by the acceptance of any consideration offered for 
a reciprocal promise invited from the promisee. There 
is, however, one further case in v/hich there may 
be acceptance by conduct which is not covered by 

89. 7,8 and 9. It is when trade or mercantile usage 

or local usage can be invoked to import into the 
transaction a promise by the promisee which is not 
made either expressly or impliedly. 

No duty is cast by the law upon a person to whom 
an offer is made to reply to that offer. A Oaddar 

Mali’. Tata Industrial Bank Ltd., Bombay 25 A L 
J. 372; A. L K. 1927 All. 407 1023 

- S. Contract by minor—Ratification after 

attaining majority—Validity of contract. 

A minor is not competent on attaining majority to 
execute a fresh bond ratifying as it were a bond 

executed by him during his minority. A Bindeshari 

Bux Singh v. Chandika Brasad, 25 A. L. J. 132: 49 A 
137; A. 1. R. 1927 All. 242 ‘ 748 


SS. 16, 74 —Undue influence^ what amounts 
' to—Borrower in need of money, effect of-Compound 
interest, whether penal. 

A stipulation as to the payment of compound in¬ 
terest can be held to be penal only when the rate of 
interest increases in case of default of payment. 

To attract the operation of the provisions of s. 16 
of the Contract Act, it is necessary to prove that one 
of the parties to the transaction was in a position to 
dominate the will of the other. The mere uncon- 
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Bcionableness of the bargain is not the first thing to 
be considered in this connection. The exaction of 
excessive and usurious interest even though there 
may be ample security does not by itself raise 
any presumption of undue influence unless it is first' 
established that the lender was in a position to do¬ 
minate the will of the borrower. The mere fact that 
the borrower was in great need of money at the time 
of taking the loan is not sufficient to give rise to a 
presumption of undue influence. A Muhammad Said 
Khan r. Indarpati Singh, A. I. R 1927 AH. 315 679 

j— ss. 19, 19A, 37, 42, 45 —Contract induced 
by undue induence—Death of party—Right of legal 
representatives to set aside document—Specific 
Act {I of 1877), $ 35— Trusts Act (ll of 188'Ji), 

8 . Ou* 

A suit to set aside a document for fraud or undue 

influence can be brought by the legal representatives 
of the party injured. 

\\ here a person of weak mind has been induced to 
make a nominal transfer of his properties in favour of 
a near relation on the statement or representation 
that the latter would manage it for him and keep it 
out of harm s way, the transferee puts himself in a 
fiduciary position, and the legal representatives of the 
transferor are consequently entitled under s. 88 of the 
IrustsActto sue for recovery of the property from 
the transferee. B Shravan Goba Mahajan v. Kasrirau 
Dfvji, 29 Bom. L.R. 115; 51 B. 133; A. I. R. 1927Bom? 

932 


~r~—20-Compromwe of doubtful rights— 
Mistake as to fact not essential to agreement- 
contract not void. 

Lucknow wereheld by 
^e defendants as tenants under the Secretary of State. 

The latter sued for possession of the lands. The 
defendants denied his title, but the suit was oom- 
promised by the defendants who acknowledged the 
Secretary of State s title and executed a kabuliyat to 
film. It was subsequently decided by the Privy 
Louncil, in a suit not inter partes that tlie title to 
lands occupied by houses in the City of Lucknow 
rested in the occupants of the houses and not in 
the Crown. In a suit for rent by the Secretary of 
State the defendants contended that the compromise 
was void as It was vitiated by a mistake of fact as 
to the title of the Crown : 

Held, thnt the essence of the compromise was Ihe 
recognition of the antecedent title independently of 
whether it actually existed or not and the matter 
that the title lay actually in the Secretary of State 
not being a fact essential to the agreement, the com¬ 
promise was not void under s. 20 of the Contract Act 

forIndu. N.bi B.KHSB. 


— S; 20-Specific Relief Act (I of JS77), s. 74 
—Provincml InsMvency Act (JX of JSS7), Sch. 7, 
Art. 15—Civil Procedure Code (Act V of J908) 
ss. 100, 115—Vendor and purchaser—Deficiency 
in area sold—Purchaser s right to compensation— 
Suit for compensation—Suit of Small Cause nature 
—Second appeal—Misapplication of law—Revision 
Section 20 of the Contract Act is not applicable 
where the purchaser obtains substantially the thine 
which IS the subject-matter of sale. ^ 

Compensation can be awarded to a vendee for 
deficiency m the area of land purchased by him and it 
makes no manner of difference that the mistake 
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discovered only after the conveyance has been execut¬ 
ed and registered. 

A suit by a vendee for compensation for deficiency 
lathe area sold is a suit of a Small Cause nature. 

Misapplication of la,w by a Court is a material irre¬ 
gularity in the exercise of ita jurisdiction justifying 
interference in revision. R U Pas y. Maung Po Tg. 5 
Bur. L J. 206; A. I. R. 1927 Rang. 90 327 

-S. 23—Agreement to perform ‘puja’ for 

success in litigation, whether against public policy 
—Unrighteous object. 

The plaintiff and the defendant entered into a con¬ 
tract under which the plaintiff undertook to perform a 
kind of‘pu;a’or 'anushthan in order to bring about 
the defendant’s success in a pending litigation, and 
the defendant agreed to give the plaintiff in re¬ 
turn one-tenth of the amount recovered by means of 
the litigation. It was found that tlie intention of the 
parties was that the plaintiff siiould exercise some 
influence unautliorised by law, whether righteous or 
the reverse, and whether through any particular deity 
or not with the object of bringing about the success 
of the defendant. The plaintiff carried out his part 
of the contract and the defendant was successful. 
The plaintiff sued to enforce payment of the one- 
tenth; 

HeW, that the contract was against public policy 
and, therefore, void and unenforceable A Bhagwas 
DatShastri V. R.ua Ram, 25 A. L. J 518; A. I. R. 1927 
All. 406 1040 

-S. 23~Gamhling, money advanced for — 

Place of gambling not proved to be public or a 
gaming house - Loan, whether recoverable—Public 
policy. 

In the absence of evidence that the gambling for 
the purpose of carrying on which a loan is advi*iced, 
was going on in a public place or a gaming house, 
the amount of the loan is recoverable from the debtor 
inasmuch as the loan was not advanced for a purpose 
which was necessarily illegal. N Dadu Khushikam v. 
Horilal Kabiba, a. I. R. 1927 Nag. 155 345 

-S, 23 — Monopoly to sell vegetables — Public 

policy. 

Grant of a monopoly hyapanchayat in favour of a 
person to sell vegetables in a village is opposed to 
public policy under s. 23, Contract Act. L Devi Daval 
v.Narain Singh 859 

■ - s. 23— Public policy—Compromise of dispute 

—Withdrawal of prosecution, effect of. 

Where the withdrawal of a criminal case of a tri¬ 
fling nature is one of the motives for the compro¬ 
mise of a real dispute, it would not follow that the 
ompromise is void as being against public policy. 

Where an agreement is in itself a fair settlement 
of the dispute between the parties and would possi¬ 
bly have been arrived at even if there had been no 
criminal prosecution pending at the time, the agree¬ 
ment cannot be held to be void merely because the 
withdrawal of a criminal prosecution was also one 
of the motives for the compromise. A O.vkar Mal 
V, Abhiq Ali, a I. R. 1027 All. 318; 25 A. L, J. 495 

499 

_SS. 23, 239—Contract/orhidden by law— 

Forest contractor—Agreement to take shikmi partner, 
legality of—Partnership, definition of. 

An agreement bstween two or more persons to 
participate in the right to cut and remove the trees 
from a forest in certain shares irrespective of the 
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profit or loss that may accrue from tlie sale of the 
trees does iiol con.stitutc a partnership inasraucli as 
under s, 239, Contract .-Vet. an agreement to share 
profits is ess.^atial to the constitution of a partner¬ 
ship. 

Where conditions are prescribed by Statute for the 
conduct of any particular business or profession, and 
such conditions are not observed, agreeinent.s made 
in the course of such business nr profession are void 
if it appears by the eonte-Kt that the object of the 
Legislature in imposing the conditions was the main¬ 
tenance of public order or safely or the protection of 
the persons dealing with those on whom the condi¬ 
tion is imposed, bat they are valid if no specific 
penalty is attaclied to the specific transaction and if 
it appears that the condition was impo.sed for merely 
administrative purposes, e. g., the convenient collec¬ 
tion of the revenue. Therefore, a contract by which 
a Forest Contractor from a State takes some persons 
as shikmi partners in violation of the rules of the 
State prohibiting him from doing so. not being for¬ 
bidden by law. is not void. L Ahdullah v. Allah Diva, 
28 P. L. R. 161; 8 Lah. 310; A. I. R. 1927 Lah. 333 

846 

-s. 25. See Stamp Act, 1599, Sen, I, Arts. 1 . 

5(c) 593 

- S. 25 (1 )—'Parties standing in a near 

relation—'Natural love and affection—Agreement 
by Muhammadan to pay maintenance to wife's 
father and mother—Validity of agreement. 

The meaning of the words “paTties standing in a 
near relation” in s. 25 (1) of the Contract Act of 
1872 should not be narrowed down so as to mean 
"near relatives.” 

The parents of a Muliammadan lady are relatives of 
her husband and they must be con.sidered to be 
parties standing in a near relation to him. An agree¬ 
ment by a Muhammadan to pay certain maintenance 
to his wife's father and mother is, therefore, a valid 
disposition by virtue of s. 25 (1) of the Contract Act 
as having been made on account of natural love and 
affection between parties standing in a near relation 
to each other. 0 Nisar Ahmad Khan v Rahmat 
Begum, 4 O. W. N. J95; A I. R. 1927 Oudh 146 350 
- S. 30. 5ee Penal Code, 1860, s. 405 989 

-- S. 30 — Wager—Collateral contract — Pnnei- 

pal depositing money with agent as security —Suit 
to recover deposit—Defence of illegality. 

A person employed as an agent in connection with 
a wager cannot be allowed to set up the illegality 
of the contract as a defence in an action brought by 
the principal to recover from the agent money de¬ 
posited by the principal with the agent by way of 
security. A Hardeo Das-Nanak Chand v. Ram Piusad- 
Shyam Sunder Lal, 25 A. L. J. 223; A. I. R. 1927 All. 
238; 40 A. 438 7 74 

-'88.30, 45 —Pacca adatia business, nature 

of —Pacca adatia’s right to demand margin money 
—Principal and agent—Contract giving absolute 
discretion to agent—Duty to pivve existence of cir¬ 
cumstances for exercise of discretion—Partnership 
— Surviving partner a right to sue. 

Although in accordance with the ordinary practice 
in Bombay the pacca. odalias are entitled to call for 
margin if the rise or fall in the market justified such 
a demand for margin, yet, the onus lies clearly on 
them to establish that circumstances had arisen 
which justified the exercise of their powers. 

Even where a contract purports to give an agent? 
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an absolute discretion as to calling for margin, it is 
yet incumbent on him to show that circumstances 
exist for the reasonable exercise of that diseretion. 

The common type of business dealing between a 
pacca adatia in Bombay and his up-country consti¬ 
tuent may be speculative but is not necessarily a 
wager in the eyes of the law. 

A partner may sue as such making his co-partners 
defendants where substantial grounds are shown for 
following such a procedure. 

Notwithstanding s. 45 of the Contract Act it is not 
imperative to add the legal representatives of a de¬ 
ceased co-partner to an action for recovery of a debt 
by the surviving partners. B l>i:v.siir Hap.pal v. 
Bhikamchand K.\m<uand, 2'.t Bom. L. U. 117; j\. I. R. 


1027 Bom. 125 993 

--SS 32, 37. See Ti(A.\’3rt:R or Property Act, 

18h2. ss 11.40 683 

-SS. 37,42. iSee Contract Act, 1872, ss. 19, 

19A ETC. 932 

-S.45. 

See C. P. P., 1908. 0. XXX. r. 4 721 

See Contract Act, 1872, ss. 19, 12A etc 932 

See CoNTR.vcT Act, 1872, ss. 30, 45 9 93 

-SS. 64, 65, 73, 74 —Contract of sale — 


Resemiou —Damages —diefmid of earnest-money — 
Damages, whether can be set-off against earnest- 
money — Seller, when can claim damages — V’endor 
and purchaser—Duty of vendor to tender con¬ 
veyance. 

There is no special law in India with regard to 
the return of earne.st-monev on the breach ofacon- 
tract for sale of land. J*]very case in which any 
question of earnest-money arises can be decided on 
the provisions of ss. 04 or 05 and 73 or 7 4 of tlie 
Contract Act. 

When a contract to sell is rescinded, the seller 
must restore tlie benefit he has received under it, 
under s. 04 of the Contract Act if he rescinds it 
himself, and under s. 05. if the purchaser res¬ 
cinds it. But, wli^^n he rescinds it himself, if 
he has suffered any actual damage he is entitled to 
get compensation for it under s. 73, and even if 
he has suffered none, ho can be awarded a reasonable 
amount as compensation not exceeding the earnest- 
money, if there is the usual agreement of forfeiture 
in the contract under s 74 Either sum awarded 
as damages can be set-off against the amount of the 
earnest-money he has to refund. 

It is the duty of a vendor of immoveable property 
to offer a proper conveyance to the purchaser and to 
call upon him to pay the purch.ase-money. 

The question of the payment of damages to the 
seller can arise only if the purchaser is responsible 
for the breach of contract. N Bajibao r, Shivram, A. 
I. R. 1927 Nag, 168 860 

-s. 73. 5ee Contract 662 

- S, 73—Breach of contract—Agreement to 

sell immoveable property —Benami transaction — 
Document, formal, to be drawn up, effect of — Com¬ 
pleted contract—Farther negotiations, effect of — 
Hindu Law—Contract to sell by manager — Damages, 
liability for — Damages, measure of. 

It is a common practice in thi^ country that people, 
while paying money from their own pockets, purchase 
property for various reasons, in the names of the 
members of their families. Such transactions are 
well-known as benami transactions and their validity 
U recognized by the Courts. Where, therefore, a 
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person enters into an agreement for the purchase of 
iinmoveahle property in the name of his Avife, he is 
not debarred from maintaining a suit for speciffo 
performance of the agreement or for damages for its 
breach by reasons of the fact that the property was 
intended to be conveyed in the name of his wife and 
not of himself. 

A contract may be a completed and binding con¬ 
tract although a document in which its terms are to 
be embodied is to be executed and registered later 
on. The real test in such cases is the intention of 
the parties as to whether or not there is to be no 
binding contract till the document is executed or 
whetlicr the document is merely to commemorate in 
the manner required by law the terms of a bargain 
already completed 

AVhere tiuring the course of a correspondence which 
passes between the parties a certain sta^e is reached 
when they are ad idem, there is a completed contract 
between them and the mere fact that there are sub¬ 
sequent negotiations between them cannot be relied 
upon to defeat a claim for specific performance based 
upon the completed contract. In other words, when 
once it is shown that there is a completed contract, 
it is impossible that further negotiations between 
the parties can, Avithout the consent of both, get rid 
of what may be called the crystallised contract al¬ 
ready arrived at and contained in the letters which 
have passed betwef-n the parties. 

A manager of a joint Hindu family who has agreed 
to sell immoveable properly belonging to himself and 
the other members of the famil 3 Ms personally liable 
under s. 73 of the Contract Act, for damages for 
failure to perform the contract, when it is found that 
the contract is not binding upon tlie other members 
of the family. 

Th* measure of damages in a case of a breach of 
a contract lo sell immoveable property is the difference 
between the price agreed upon between the parties 
and the price at which the defendant actually sold 
the property to a third person instead of selling it to 
the plaintiff. L Radha Kishan Kaul v . Shankar Das, 9 
Lah. L. J. 100; A. I. R. 1927 Lah. 252 422 


-SS. 73, 74, 5ee Contract Act, 1872, ss. 64, 

65 ETC 860 

-S. 74. 

See Contract Act, 1872, ss. 16, 74 6 79 

5ee Custom 269 

- S. 107 — C. i. f, contract—Property when 

passes—Tender of Bill of Lading—Re-sale by setter. 
In c«sc of a c. i. f. contract before a seller can 
claim right of re-sale it is essential for him to prove 
that he has performed his part of the contract by de¬ 
livery or tender of the Bill of Lading or other relative 
shipping document to the buyer. L Pahlad Das- 
Chuotelal V. Bohan Lal & Co, A. I. R. 1927 Lah. 223 

__, 567 

T- —Right of re-sale—Consignment 

through Railway—Property in goods, when passes 

to purchaser — Re-sale, inght of, how to he exercised 
—Reasonable notice to purchaser. 

It is settled law that goods cannot be re-sold at the 
risk of the purchaser under s. 107 of the Contract Act 
property in them has passed to him. 

\V here goods are sent through Railway and the Rail¬ 
way receipt is addressed to the consignor himself, 
k to the purchaser only on the receipt 

of the price for the goods, the property in the goods 

does not pass to the purchaser till the price is paid. 


geneeal index. 
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Contract Act-contd. 

A vendor who elects to exercise tlic right ot re-salo 
given to him by s. 107, Contract Act, is I?'"'"'' 
wait for a reasonatde time after giving no ice to the 
vendee of his intention tore-sell before actually le- 
aelling. 1. Sunoar SiNon-.lir bixcH r. CiL.ui biNOH- 

kS Sixgh, a. 1, K. l'J27 Lah. 269 795 

_S. ^07-~Hight of re-sale—Passing of property 

^Contract denied from beginning—Damages. 

The right of re-sale may be the result either of a 

statutory provision or of agreement 
ties The statutory right conferred by s. 10/ of the 
Contract Act can only be exercised if the prupeit,\ 
the goods has passed to the buyer. j- 

more a contract for sale of goods 
by a party before the property m the 80“^^ 
passed to the buyer, right of re-sale 

I 1Q8- air 1927 Hang. 81 . , 

J.19b. A. 1.1 139_0missiaa to sue principal 

^ ^ic/^hnvnpfl — 
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-^77” liJifnf nnSuretii whether discharged— 

XlZng ZX Xnst' on. of several deUors 
erfect of—Provincial Small Cause Com s AU 1- 
nf ml) s '->. 5 -Limitation, ivrong decision on 
JoM of-Revision, interference tn-AccepUng docu- 

”ue ^Ae®Xrs does not bring tl.e case within ss, 134 

rio! rrovindar SmaU Cause Courts Act, when sub¬ 
stantial justice accepted a certificate 

Where party f|:“^al pr^oof thereof, he 

cannot be Lnt of proof. LDil 

inadmissible / p, io27 Lah^SOB 922 

Muhammad v Sain Uas, a. i ^ , a * x- / 

e ^'^t^^C^vil Procedure Code (Act V of 

■75S71: f o^js:iS-'i.sr;;£r s';'": 

executed under s. 55 (4) is one in 
A surety bond e. a ultimate benehci-yy 

favour of the |^ Therefore, a surety under 

may .be. the decree-ho der. l ^ 

OontracT Act br^-e decree'lholder granting time to 

the judgment-debtor. followsi-'Mgar m.i- 

A surety dewena aur adalat mam 

dyun darfrtot dta^a V fcadar 

rilnl [ime 

IlAM, A. I. U. .927 

Lah. 336 Contract Act, 1872. ss. 23, 23^^ 


contract Act- contd. 

_s 239 —Partnership, essentials of—Agree¬ 
ment to'give fixed salary I'n lieu of profits and 
non liabiluy for losses, effect oj-Solicitors not 

trading firm. i- » ^ u 

The le'^al existence of a partnership has to be 

determined from all the facts. A statement m a dccu- 
ment that nothing therein contained is to constitute 
the relationship of partners, will not necessarily pre¬ 
vent the parties from being partners in the eyes of 
the law So too. a mere statement that the parties 
are to be partners will not necessarily constitute them 
partners in law. Further, although two person.^ may 
hold themselves out to be partners and be liable to 
third parties accordingly, yet it does not necessarily 
follow that they would be partners inter se. 

It is perfectly open to partner A to say that as 
between himself and his Partner P. the Partner A 
shell bear all the comes of the business. In other 
words it is not essential to constitute a partnership 
that tile partners should agree to share the losses^ 
Partners may agree that on the. detenninatioii of 
their partnership, the assets are to be dealt with in 
a particular wav. for instance, that all the assets 
are then to belong to a particular partner. 

It is open to partners to agree tliat one partner 
is to receive a fixed annual or monthly sum in lieu of 

ihn mTifif c l\v 


is to r6C(^lVC i\ ilACU V* 11.4V'-*t^***.? wx.*., ... 

a sum varying in accordance with the profits actually 

earned. „ 

Solicitors are not a trading firm. 

The plaintiff and the defendant two Solicitors, en¬ 
tered into an agreement that they should be partners 
of the firm of N. H. and Co., and should practise ns at¬ 
torneys under the said name and firm. The partner¬ 
ship was to be for one year and on its determination 
the defendant was to have no claim or interest whatever 
in the firm and its outstandings or m the property 
name or good-will thereof The defendant was to re¬ 
ceive a h^xed amount monthly m lieu of profits and 
was not liable for any losses of the firm i\otice of the 
a-reement was also issued to the clients of the part- 
n^rshin In a suit between the parties to the 
agreement, the trial Court held that the defendant 
was not really a partner but a mere agent. On 

^^fidd that the agreement amounted to a partner- 

1 . O iPII VAVI)\N NaKU IvOTHARE H0R^^ASJI 

tTosif Bom. L. K. 207; A. I. K. 1927 Bom. 

187; 51 15.342 1025 


- SS. 248i 26 ^—PJ'ovincinl Insolvency Act 


(V of s 6—Partnership—Partner, retirement 

of-Notiie. W55ar,»/-/.i50/i-e«cy 0/firra-Parincr^ 

whether must he adjudicated insolvents, individually 
—Act of insolvency committed by one partner, 
effect of, as against others. 

Before the applicability of s. 264 of the Contract 

Act is attracted in any particular case the claimant 
rnust prove that a person whom he wishes to hoM 
liable as partner was ostensibly a paitner in the 
defendant firm at the date of tlic arising of the cause 

The expression "persons dealmg ivi h a film in 
q 9R4 of the Contract Act applies equally to old and 
to "new customers of the firm, hut on y to such of 
Lm as have dealt will, the firm on the assumption 
that the person whom tiiey wish to hold liable was a 

^*Wlmn a dormant partner retires from the partner- 

shin he need give no notice of his retirement in 
order to free himself from liability in respect of aoU 
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Contract Act— contd. 

dons after his retirement. The reason is that, as he 
was never known to be a partner, no one can have 
relied on his connection with the firm, or can truly 
alle;?e that when dealing with thelirm.he continued 
to rely on the fact that the dormant partner was 
still connected therewitli. 

Bub when an apparent partner retires, or when a 
partnership between several known partners is dis¬ 
solved. those who dealt with the linn before the 
change took place are entitled to assume that no 
change has occurred until they have notice to the 
contrary. Jj\en those who never had dealings with 
the hrm, and '^ho only knew of its existence by 
repute, are entitled to assume that it still exists until 
something is done to notify publicly that it exists no 
longer. An old customer, however, is entitled to a 
more specidc notice than a person who never dealt 
with the firm at all. 

Sj far then as new customers, who rely m-^rely cn 
the evidence of repute, are concerned, the require¬ 
ments of the section would he sulficiently complied 
with if the ostensible or the retiring partner as the 
case may be. gives public notice of the revocation 
of his authority to be represented by llie other mem¬ 
bers of the firm. 

So far as the old customers are concerned, it is 
possible for the retiring partner to ascertain their 
names and to inform them that he has ceased to be 
a partner and this must, therefore, be done 
In order to sustain a joint adjudication' of insol¬ 
vency against two or more persons, it is necessary 

that some act of insolvency should have been commit- ■ 

ted by each of them. But the act of insolvencv mav 
be a joint act committed by one partner on behaff 
of himself and as agent of others, or it mav be com- 
muted by a person who is not a partner but a mere 
agent and his authority need not be special or explicit 
Ihe act of a partner who gives notice that his firm* 
has suspended or is about to suspend business is 
prma/aciea joint act on behalf of all persons who 
are liable as partners in the firm unless th'^v can 
show that they are solvent and able to pay the debts 
of the firm for which they are liable. In such a case 
a petitioning creditor is not required to prove the 
express authority of the partner on behalf of the 
other partners to give notice of suspension S 
in the matter of Messrs. David Sassoon & Co I to 
A. I. R. mi Sind 155 33 ^g 


Contract Act—ooncld. 


—— S.253-Partnership~Death of partner- 
DtssoltUion of partnerskip-'Contract to the con¬ 
trary -Agreement for accounting after sale of stock 
-^Partnership being for single a lvenfure-Co-keirs 
—buU 6.V some alone, maintainability of—Civil 
Procedure Code (Act V of 190S),0. XXX, r. 1 

In the absence of a contract to the contrary the 
death of a partner dissolves the partnership and the 
fact that It 19 entered into for a single adventure does 
not necessarily lead to the inference of a contract to 
tract within the meaning of s. 253 of the Con- 

fli ® partnership provides 

that the accounts are to be taken after all the stock 

meat that if a partner dies before all the sto?k fa 
sold there is to be no dfsaolution. 

partner for accounts against the 

without impleading the other heirs as partner 

eu«aia,ble. Such^a defect ca^ot be“u?e“d by 


mg to add them as parties after a suit by them would 
bo barred by limitation. M Aiidel Hawk f. TutfuLAEi 
A MvrxTAM 52 M B. J. 318; 25 B. \V. 3!:8; 38 M. L. T. 
214; A. I. K. J927 Mad. 491 g-jg 

~ s. 264. See Contr.vct Act, 1872, ss. 246, 264 

3B9 

Ccntrlbuticn—Discretion of Court. iSee C P 
Iexa.vcv Act, 1920, ss. 13, 8 » 27 

Co-owners—Adrerse possession—Mere non-particU 
patxon xn cultivation, effect of. 

In the absence of an ouster coupled with a denial of 
title the mere non-participation of a co-owner in the 
cultivation of the joint holding does not enable the 
other co-owners to prescribe a title by adverse pos- 

i“7 I 

Ow v» 

coroners* Act (IV of 1871), s. Z^-lnguWaion^ 

\ erdict of Jury against weight of evidence— Coroner 
whether can refer to High Court-Amendment of in¬ 
quisition—Quashing of inquisition- II iak Court 

powers of. ^ 

The Coroners' Act does not contemplate a reference 

Court where he disagrees 
with the verdict of the /ury, but it is open to the 

application by parties 

affected by the inquisition. ^ 

An inquisition under the Coroners’ Act cannot be 
by the High Court on the ground that the 

findings of the Jury are against the evidence in the 

The power, to amend an inquisition is raatricted 

T SoBANf, 29 Bom. 

L. R 1J6, A, I. H. 192/ Bom. 63; 51 B, 300; 28 Or- L. 

J. 385 

of co-sharer in possession. 

possession of joint pro- 

of co-sharer, the dispossession 

of the latter from the property must be regarded as 

a dispossession of the former also and it cannot be 

dispossession the fonmer 

-lion continued in pos- 

R 1027 cS Razzab Ali. A I. 

Act easement. See Limitation 

Limitation Vc^, 

actual 

nrofiu of An awarding a share of the 

/^rn ? an estate in favour of a sharer as against a 

thAtthl^^amh Conclusion upon the facts, 

Ihtl hi bas collected more than he admits 

costs. Sec G. P. G., I9U8, s. 33 ||| 

party, when can be refused costs _ 

FaUe evidence, production of, efect of 

hi that some of the evidence produced 

BaDVRAVEDA Vp“' ^ ^ALLA LAKSniflVARASASAJC V. 

iiADARAAEDA \ enkatarajc, A. X. R. l'J27 Mad. 474 224 

Admission by Counsel on point 
0/ imilaaon. whether binding on client. 

bem? «n “ Counsel on a point of limitation 

being an admission on a point of Jaw does not bind . 
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faounsel and client— concld. 

Ms client. L Fatbii Ali i’. Aumid Dis*. A. I. U. 1927 
Lah. m 833 

Court Fees Act (VII of 1870)—Coia-f Fccn 
{Amendment} /let (1 of W22) — Judij}ne}it before 
amended Act—Reriew application a/ier amendment 
^Court-fee leviable—Scale, whether under new Act 
—Mes}ie profits, Court-fees on, till date of appli¬ 
cation, whether payable. 

Where a judgment in appeal was passed btrforc Ihe 
increase iu the Court-fees under the Madras Court Fees 
(Aoiandment) Act of 1U22 came into force, and a re¬ 
view application was put in after the amended Act 
was passed: 

Ueld, that the Court-fee leviable on such application 
must be calculated as if the application for revicAV 
were a Memorandum of Appeal for the relief sought 
for and that the fee was leviable according to the new 
SCdlc 

An application for review praying that the appli¬ 
cant may be relieved from the liability to pay mesne 
profits under the decree sought to be reviewc’d, must 
bear Court-fee on the amount of such mesne profits up 
to the date of the application. MJare Pcnya Nahako, 
52 M. I-J. 128; 25 L W.fi03; (1927) M. IV. NJOl; ;i« 
M L. T, 40 ; A. I. R. 1027 Ma I. 360; 50 M. 488 72 

- s. 7 II, IV (c), Sch. II, Art. 17— for 

assessment of fair and equitable rent^Court-fee— 
'Other sums payable periodically,' construction of. 

A suit for declaration of title and for possession 
or in the alternative for assessment of fair and 
equitable rent, is a suit for declaration of title 
and for consequential relief, and falls within s. 7, 

ol. iv (c) of the Court Fees Act _ 

Inasmuch as there is no particular provision m the 
Court Fees Act applicable to a suit for assessment 
of fair and equitable rent, Court-fee should be paid 
ad valorem under Sch. I of the Act. 

Section 7, cl. ii of the Court Fees Act is not ap¬ 
plicable to a suit for assessment of rent which im¬ 
plies that no rent was paid previously by the tenant. 

Xho 6 Xpr 693 ioii *othcr sums payable pcriodicaliy 
in a. 7 ii of the Court Fees Act must be construed 
as implying sums payable of the nature of main- 
tenanceand annuities upon the rule of ejusdem generis. 

A prayer for assessment of rent is not in the nature 
of a declaratory relief and does not come under Art. 
17 of Sch. II of the Court Fees Act. ^ 

Plaintiff prayed for assessment of rent at Ks. .0 
per kaiha. A decree was passed for rent at Rs. 3 per 
katha. Plaintiff appealed for assessment at Rs. 10 as 

originally prayed for: . . 

Held that Court-fee on the plamtifi s claim in second 

anneal’was payable only on the reduced claim that 

ia at Rs 7 per katha. Pat Dhanukuhaui Tewarj 

vJkMaI 6 Fat. 17; A. I. R. 1927 Pat. 123; 8 P. 

L. T. 336 

fi 7. IV (C). proviso, Madras Court Fees 


Court Fees Act -concld. 

perly cah*nlrite«l und( r s. 7, v. M \'i:NKiTAKRisn.\A 
Pathi-.u. Ill L. 158; 52 M. L. .1 121; .'$8 M. 

L. T. 18; A. 1. R. l!i27 Mu<l. 3-18 26 3 

- S. 7, cl. V Suit for ju/sscssio'i of laud — 


(Amendment) Act (V of WH), s. C-Suit for declaro- 
tion of easement and injunction-Court-fee 
A suit for a declaration of plaintiffs right of 
way and drainage over a piece of land and for a 
mandatory injunction to remove the fences and walls 
built in defiance of the said right falls within s. 7 
iv (c) of the Court Fees Act. In Madras, by virtue 
of the proviso added by Madras Court Fees (Amend¬ 
ment) Act (V of 1922), the valuation should not be 
lees tkan one-half of the value of the immoveable pro- 


Cuur(-/i’'’ piiid on hiark' t raliic — AppC'tl by defend¬ 
ant—Uefeudd lit, ii hiihrr tnlilled to conlesl lulua- 
tion adojitC'l by pliiiiitiff EsLoppel. 

A plaintilT'.s <*'-tiniate of lli" value of the j»nr|i- ily in 
dispute in the .vuit if auived at in contmvenlion of 
the provisions of the Court l ees Act, cannot l)e allow¬ 
ed to operate to the luejudice of the defendant .at any 
stage of the suit and the defendant can oldect to the 
valuation when it is iu his inleie.-t to do so. 

Plaintiff instituted a .suit for ])o.<.scssiun of certain 
land against tlie defendant and valued the land for 
purposes of Court-fee according to it.s estimated market 
value. The suit was decreed and the defendant ap¬ 
pealed. In his appeal the defendant admitted that the 
valueof the land stated in the jdaint was ctirioct but he 
paid a Court-fee at a valuation corresponding to lifteen 
times the net profits arising from the land rluring the 
year next iiefore the date of presenting tlie plaint: 

Held, that the defendant was not e.stopped from 
questioning the valuation arrived at by tlie plaintiff 
and could not be compelled to jiay Court-fee at a 
high?r valuation than that prescribed by s. 7 cl. v of 
the Court Fees Act A liHACWA.v PfKi r. Secretary of 
State FOR In'hia, 25 A. L. J. 258; A. i. R. 192/ All. 
308; 49 A. 398 35 

-S.13. 5ce C. P. C., 1903, 0. XLI, R. 23 49 


- S. 19-1 (1), Sch. Ill —Probate and Adminis^ 

tration Act (V of 1S81), s. 23—Will of Hindu 
father —Application for Probate—Court-fee payable, 
whether calculated on fathers share only or on entire 
properly. 

An application for Probate should bear a stamp duty 
on the value of the right, title and interest of the 
testator in the property bequeathed, and where the 
testator is a Hindu father Avith sons, so far as joint 
property is concernpd, duty is payable on the testator’s 
share in the properly at the date of his death and not 
on the entire property including the .sliare of the sons. 
M An.s'apurnaiima R. Atciil'Taka.muayva, 38 M. L. T. 7 

111 

-Sch. II. Art. 17. 5ee Court Fees Act, 1670, 

8. 7 (2) ETC 913 

- Sch. n, Art. 17 (Vl) —Partition suit— 

Preliminary decrce—Order directing that property 
should be sold—Appeal—Court-fee payable—Neces¬ 
sary parties, failure to implead, effect of. 

After a preliminary decree had been passed in a 
partition suit, the Court on the application of one of 
the co-sharers directed that the property being in¬ 
capable of partition should bo sold. Against this 
order one of the co-sharers appealed but he did not 
make the co-sharers other than the one on whose ap¬ 
plication the order had been passed parties to the 
appeal: 

Held, (1) that the case fell within the purview of Art. 
17 (ri) oftich. II of the Court Fees Act nnd that the* 
memorandum of appeal required a Court-fee of Rs. 10* 
(2) that the other co-sharers were necessary parties 
to the appeal and that in their absence the appeal 
could not proceed. L Iachijman Dab v. Baohu Rasi a 
I.K. 1927 Lah. 189 17 

■ • Sch. I), Art. 6. See Mapeas Village Courta 
Act, 1889, B, 53 fi4| 
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Criminal Procedure Code, 1898— Applicability 

of. to searches under U. P. lixcise Act. See U. P. 
Excise Act, 1910. ss. 53, 63 705 

-ss. 4 (hi, 74 (4), 190, 250 —False report 

bi/ Excise Oficer—Order for compensation —‘Com- 
plaint'—'Police report.' 

An order for compensation may be made under 
s. 250, Criminal Procedure Code, a^jainst an Excise 
Officer who makes a false and frivolous report to a 
Mas:istrate. 

The report of an Excise Officer is a complaint within 
s. 4 {h}, Criminal Procedure Code, and is a Police 
report only for the purposes of s. 190 of the Code. 
C Radhika Mohan-Das r. Hamid Ali, 28 Cr. L. J 316- 
A. I. R- 1927 Cal. 405; 54 C. 371 540 


- 3. 1 6 —Bench of Magistrates—President voting 

against finding of guilt, whether incompetent to give 
casting vote on question of sentence. 

The fact that the President of a Bench of Magis¬ 
trates was among those who thought the accused 
were not guilty, does not reader him incompetent to 
vote on the question of sentence, on the accused 
being found guilty by a majority of the Bench. M 
Mennakanti Kosayva. /n re, 28 Cr. L. J.310: AIK 
1927 Mad. 5U0 534 

- SS.17,144, 195 —Sanction by Magistrate 

for prosecution—Application for withdrawal — 
Proper forum—Sessions Judge or District Magist 7 'ate 
—Court to whom Magistrate 'is subordinate', 
meaning of. 

For the purposes of the Criminal Procedure Code, 
unless it is shown that there is some express pro¬ 
vision to the contrary, the District ^lagistrate and 
not the Sessions Judge is the authority to whom the 
Sub-Divisional Magistrate is subordinate, and, there¬ 
fore, Avhen we lind in this Act words relating to an 
officer to whom the Sub-Divisional Magistrate is sub¬ 
ordinate we must construe that as meaning not the 
Sessions Judge but the District Magistrate. 

A complaint made under the provisions of s. 195 (a) 
of the Code of Criminal Procedure by a Magistrate 
acting as a public servant is not a judicial order, 
and even if it were so, under the provisions of that 
section, there being no exception from the broad rule 
laid down in s. 17 of the Code, the officer to whom he 
is subordinate is the District Magistrate and not the 
Sessions Judge. An application for withdrawal of 
a complaint under s. 195 (a) made by a Sub-Divi¬ 
sional Magistrate should, therefore,be made to the 
District Magistrate and not to the Sessions Judge. 

Where a Magistrate acts under cl. (a) of s. 195 (1) 
of the Code of Criminal Procedure he acts not as a 
Court but as a public servant, and sub-s. (3) of s. 195 
of the Code does not. consequently, apply to such 
a case. Pat Maini Misir v. Emperor, 6 Pat. 39; A. 1. 
R. 1927 Pat. Ill; 28 Cr. L J. 353; 8 P. L. T. 488 961 

- S. 74 (4). See Cr. P. C., 1898, s. 4 (h) 540 

-9.103. See Opium Act, 1878, ss. 14,15 980 


• SS. 107,144 —Breach of peace, apprehension 

of~Action against peaceful citizens, legality of— 
Magistrate's power to stultify High Court's order 
by taking action under some other law. 

When a breach of the peace is anticipated action 
js to be taken against the potential law-breakers and 
not against peaceful citizens whom it is expected 
that the law-breakers will molest. 

A Magistrate should not stultify an order of the 
High Court by taking action under some other pro¬ 
vision of the same Code or some other Code or Act. 
L. Khazan Ghand V. Emperor, 28 Cr. L, J. 345: A. I. 
R. 1297 Lah. 430 ’825 
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-S. 110 — 'By habit', ‘habitually '— Depravity 

of character, necessity of—Commission of o^ences 
in diara land dispute, whether ground for pi'oceeding 
under s. 110—'Desperate and dangerous','community' 
'at large —Person under conviction, order against 
legality of. 

The words 'by habit’and J habitually’ imply fre¬ 
quent practice or use and are used in s. 110 of the 
Code of Criminal Procedure in the sense of depravity 
of character as evidenced by the frequent repetition 
or commission of oiTences mentioned in the section. 

Certain lands were throAvn out by a river in a zemin- 
dari tract. The tenants formed themselves into a party 
to compel the cewn'ndar to settle the land with them. 
They also entered into an agreement among themselves 
to divide the lands among all of them with whom¬ 
soever they were settled and to enforce the agreement 
themselves. Many loots, assaults and murders were 
committed by them against the zemindar and the 
recalcitrant members. Apart from this land dispute 
there was nothing on the record to show that the 
tenants bore any despicable character or that they 
were implicated in theft, extortion etc., or that they 
ever provoked a breach of the peace: 

Held, that the tenants could not be said to have 
acquired the habit of committing oflfences so as to 
bring them within the purview of els. (a) to (e) of 
s. 110 of the Criminal Procedure Code but that the 
course of their conduct showed that they had become 
desperate and dangerous and that, therefore, proceed¬ 
ings could be taken against them under cl. if) of the 
said section. 

Persons who form themselves into a society claim¬ 
ing a common right and professing to have common 
rights and privileges are members of a ‘community*. 

Persons who have been convicted and whose sen¬ 
tences have not expired are not ‘at large’ within thfe 
meaning of s. 110 of the Code and, therefore, there 
is no necessity to pass an order under the section 
against such persons. Pat Biiudaneshwab Kuer v. 
Emperor. 6 Pat. 1; A. I. R 1927 Pat. 126; 8 P. L. T. 
335; 28 Cr. L. J. 359 967 

- S. 133 —Public nuisance—Contamination of 

river water by industrial concern—Evidence of 
contamination—Complaint against several persons — 
Evidence against particular wrong-doers, necessity 
of—Order prohibiting discharge, whether can be 
passed. 

An order prohibiting the discharge into a river of 
an effluent which might be injurious to the health 
of the community which has rights to the use of the 
water in such stream, can be made under the second 
paragraph of s. 133 (1), Criminal Procedure Code. 

It is not admissible for a tribunal to assume that, 
.even if a nuisance is proved but not as against any 
particular party complained of as causing it, an order 
prohibiting such nuisance can be issued against all 
parties against whom complaints are made. 

Where nuisance is complained of against two per¬ 
sons it is necessary to prove substantially, before an 
order could be made against either or both of them, 
that either or both caused the nuisance. 

Although it is of the utmost importance that sources 
of public watcrsupply must be maintained pure 
and free from pollution by industrial factories, yet 
such pollution must be convincingly proved against 

a wrong-doer before any order can be passed againat 
him. 

Ihe queetion whether the water of a river has hew 
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contaminated by the eOlvients of an iiKlustrial concern 
is one which calls for scientific emiuiry and cannot 
be decided merely upon tbe opinion of the neigh¬ 
bouring villafrers. PatDESHi SiuAK Mill i- an-si 
Kahar. A. 1. K. 1920 I’at. 500; 28 Cr. L. J. 31.; 8 I at 
L. T. 302 

_SS. 133, \37-~\'ni!tance—Order directing 

plot of land to be vacated-Titk, question of- 
Procedure. 

Where a person against whom proceedings are 
taken under s. 133 of the Criminal Procedure Code 
sets up a title to a plot of land which he is required 
to vacate, the Court must proceed in accordance with 
the provisions of s. 137 of the Code and cannot 
make a summary order in the matter. A Abdil 
Karim v. Kmperor. 28 Cr. L. J. 294; L. R. 8 A. 

A. I. R. 1927 All. 384 374 

-SS. 133,137 (1), 537, 539B-A’uiia/ice~ 

Maqistrate's duty to record endence—Decision on 
local inspection, legality of-Local inspcciwn object 
of—Magistrates duty to record relevant facts— 
l>iOn-compliance with s. ^37 (I) — Illegality. 

A Magistrate cannot make an order under s. 13J, 
Criminal Procedure Code, absolute without recording 
evidence and simply on the basis of a local inspection 

made bv him. . ,, 

The failure of a ^lagistrate to follow the proce- 

dure enjoined by s. 137 (1), Criminal procedure Code 

vitiates his order, and is not a "'ff 

the nature contemplated by s. 537 (a) of the Code. 

Section 537. Criminal Procedure Code, applies only 
to mere errors of procedure arising out of mere in¬ 
advertence, and not to substantive errors of law , and 
does not apply to cases of disregard or disobedience 

of mandatory provisions of the Code. , • 

If a Magistrate makes u.se of knowledge deined 

from a local inspection without aftoramg 
an opportunity to cross-examine or to explain the 
poinu against him, he acts with mater.al irregularity 

fiufficisnt to vitiate the trial. *11 j 

A local inspection by a Magistrate is only permitted 

^[p^^operiy »>■: c'::e":n^d 

nai ^rooeuuic • , , tjje time of m- 

relevant facts observed / **“ , , 291-L R 

_ 103 139-A, as amended—Obstruction 

n"/ wan—Denial of public right of way sup- 
por^S by ^Rerenue Kecords-J/apistrate's duty to stay 

vuai'r.'^'rlforoceedings for removal of obstruction 
Where in p , Criminal Procedure Code, 

of public y ^ tjje ^ay denies the existence of 

the way and is supported 

Procedure Code, till the matte Natha 28 Cr 

petent Civil Court. L Nua Ali bHAH v. ^ATHA. or. 
L. J.217 

^ s'iQL im^fitav of proceedings byMagis- 

poJr to direct a paritcular 


1087 


Criminal Procedure Code -cont<l. 

S- i39A ('f the Criminal Prcccduie Code, thcfe 
jirocccdings reinaiii frtayed unlil (l.tic- is a de¬ 
cision by a compt-tf iit Civil Court ;iii<l tin re is 
nothing in tin* new .^fclii n wliii'h (iititli ^ tin- Magis¬ 
trate io say wliicli j.arty is to lik* the .''Uil. ( n 

passing .an order < f .slay nnder the sc< lion, tJi*- Magis¬ 
trate ousts his own jnrisdietion to decide anything 
about the cjinstion of title including the onus of 
jnvicf LHaki Ch.\.m> i. lU uo.v Dait, 28 Cr. L. J. 3( 3; 
A. l.R. 1927 Lah 227 ^ 971 

-S. 144- 0 / Mn<ji.^tr(iles to protect ciriL 

rights of parlies- Section when to be resorted to. 
It is tlic obvious duly of the c.xocutive to upliold 
the civil riglits declared liy its own Civil Oouit. 
Although the inloit sls of llio public peace are jmra- 
mouiit, where a Magi.strate n.ust he aware tl.at 
there will probably lio a dij-hirluince of n person’s 
civil rights it is In’s duty to cxliaust every measure 
at liis disposal to uiihold di dared civil rights before 
he abandons the attempt, and lie should resort to 
s. 144 of llie Code of Criminal I’rocedure only if there 
is no lime or opportunity for any other course. M 
GaDDAM VENKATASLimA Redm V. ICxii’ERor;, 52 M. L. J. 

298; 25 L. W.375; A. I. R. 1927 Mad. 35^; 26 Cr. L. J. 

nft- *7 




0^0 709 

-SS. 144, 145 —Police report and sketch, 

evidentiary value of~Order under s. how far 
evidence of possession—Evidence—Admission of 
documents nithont objection — Evidentiai'y value, 
whether may be challenged subsequently. 

An order under s. 144 of the Criminai Procedure 
Code could only refer to a point of time wdien it was 
passed and cannot show who was in possession when 
the statutoi 7 period during which that order remained 
operative was at an end. 

A judgment of a Criminal Court in which a person 
was acquitted and in whicli it was incidentally found 
that he was in possession con only be evidence of 
the fact that there was such a case’and tliat it ended 
in such acquittal: the linding on tlie question of 
pos.session which is a ground of such acquittal can 
hardly be any evidence in subsequent proceedings 
between the parties with regard to the property in 
dispute. 

The only legitimate use to which a Police report 
and sketch prepared in connection with proceedings 
under s. 145 of the Criminal Procedure Code could 
be put to is to treat them as the basis of the 
proceedings and as affording materials for deter¬ 
mining the likelihood of breach of tlie peace 
and of the identity of the subject-matter of the 
dispute and of the disputing parties. The fact 
evidenced thereby, of the Snb-lnspeclor having seen 
the parties in possession of certain plots cannot be 
treated as evidence of possession. 

The fact that such documents were admitted with¬ 
out objection does not prevent their admissibility as 
evidence of possession being challenged subsequently 
the question beins not a mere question of mode of 
proof but a question of the evidentiary value of their 
contents. C Shashi Mukhi Dbdi v. Sarat (’iiandra 
Chakravarty. 31 C. W. N. 310; A. I. R. 4027 Cal, 327- 
28 Cr. L. J. 329: 45 0. L. J. 537 713 ’ 

--S. 145, proceedings under—Malicious pro¬ 
secution—Damages whether can be recovered. 
Damages may be recovered in respect of the ip. 
Btitution of prcc 3 edings under e. 145 of the Criminal 
Procedure Code. 

Damages for malicious prosecution are awarded ^ 
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compensate the plaintiff for expenses incurred by 
him in defending himself, pain to mind and body 
and loss of reputation, etc . which he has actually 
suffered, and not for injuries which he might have 
suffered if he had been convicted. ASi'KhNan'dvm 
Sasi'P r. Fazal Hcsain*, A. I. R. 1927 All. 412 449 

- S. 145—5copc of enquiry—Question of pos- 

session—Breachof peace—Final order, validity of. 
In proceedings under s. 145, Criminal Procedure 
Code, a JIagistrate should not go into the question 
of title: his function is merely to go into the ques¬ 
tion of possession. A final order under s. 145, Criminal 
Procedure Code, should explain how a breach of peace 
is to be apprehended between the jarties and contain 
a decision as to who was in possession of property 
on the date of the first order. L Amir Hassan v 
Qadir Bakhsh, 28 P. L. R. 107: 28 Cr. L. J. 328 712 

-SS. 145, 146—Dispute asto m»ioi'ea6Ze pro¬ 
perly—Fallow land—Presumption of possession by 
owner—Occasional acts of user, suficient evidence 
of possession — Attachment, legality of. 

Possession under s 145 of the Criminal Procedure 
Code must be absolute and continuous and not 
occasional But by continuous possession is meant 
such possession which a party in possession may have 
occasion to exercise and has*exercised and exercises 
whenever he likes. Continuity of possession should 
be understood with reference to the object over which 
it is exercised. 

With respect to lands which are fallow and liable 
to be submerged, possession must be presumed to 
be with the owner until the contraiy is proved. 
Occasional acts of user of such land by the owner 
constitute possession for the purposes of s. 145 of the 
Code. C Lokk Nath Rov v. Bazlal Gam Patari, 31 
C. W. N. 334; A. I. R. 1927 Cal. 313; 28 Cr. L. J. 343 

823 

- S. 145 {^)—Bengal Tenancy Act (VJII of 

1885), s. 8J—Landlord resuming possession of 
abandoned holding—Forcible possession. 

Where a landlord resumes possession of an abandon¬ 
ed holding after compliance with the procedure laid 
down in s. 87 of the Bengal Tenancy Act, it cannot 
be said that he has taken forcible possession of the 
holding within the meaning of sub-s. (4) of s. 145 of 
the Criminal Procedure Code. C Nikuvja Behari 
Mollik V. UsABATi Devi, 31 C. W. N. 2l2;28 Or. L J 
245 117 

— — SS. 161, 162, 297— Statement of witness 
that he did not make any statement to Police, 
admissibility of—Charge to Jury’—Omission to draw 
attention of Jury to right of private defence — 
Misdirection. 

To attract the operation of s. 1G2 of the Criminal 
Procedure Code, there must be a statement which is 
capable of being recorded and reduced into writing 
and, therefore, a statement by a witness that he did 
not make any statement to the Police cannot be said 
to be a statement within the meaning of this section. 

It is doubtful whether a statement of a witness to 
■ ths Police that he knew nothing about the occurrence 
is not a statement within the meaning of s. 161 of the 
Criminal Procedure Code. 

Failure on ths part of the Court to put clearly 
before the Jury, the law relating to the right of 
private defence arising on the admitted and proved 
facts and to direct their attention to find as to whe¬ 
ther the accused was, and, if 80 , how far, justified, in 


preventing injury to himself in attacking his oppo¬ 
nent is a serious misdirection vitiating the trial C 
Asercddix y. Emperor, 53 C. 980; 28 Cr. L. J.273: A 
1 R. 1927 Cal. 257 353 

whether overrides s. 27, Evidence Act 

Section 162 of the Criminal Procedure Codeoverrides 
the provisions of s. 27 of the Evidence Act N 
Bhagia y. Emperor, 28 Cr. L. J. 310; A. I. R. 1927 Nag. 

820 


S8.164, 288 —Statement madeunder s. 161t, 
use of—Admission before CommittBig Magistrate 

that a certain statement was made under s. 16If— 

Iransferof deposition to Sessions' record—Statement 
made under s. Idl^, whether evidence. 

A statement made by a witness under s. 164 of 
the Criminal Procedure Code can be used by the 
prosecution only to contradict the witness and to 
show that he is unreliable, Avith a view to taking 
his evidence out of the case which otherwise might 
re-a(;t unfavourably upon the evidence of other wit¬ 
nesses examined for the prosecution. 

^yhere a witness is asked in the course of his ex¬ 
amination before the Committing Magistrate whe- 
t^her lie made a certain statement when lie was 
being examined under s. 164 of the Criminal Pro¬ 
cedure Code and the witness a<4mits having made 
such statement, and the deposition of the witness 
before the Committing Magistrate is subsequently 
transferred to the Sessions^ record under the pro¬ 
visions of 8. 288 of the Criminal Procedure Code the 
statement admitted by him to have been made under 
3 . 154 of the Code cannot be treated as substantive 
evidence m the case. M Karuppana Pillai, In re 28 
Ur. L. J. 2/9 OCA 








— . recoraCa tn 

langu-ige not used by accused, effect of—Prejudice 

to accused, what is-Failure to record questions, 
efect of. ^ ’ 

The mere absence of the questions put by the 
Magistrate to the accused on the record if the pri¬ 
soner is not prejudiced in any way by the omission, 
does not make a confession illegal. 

• “ Magistrate should record the confession 

in the language used by the accused, omission to do 
so may be overiooked if it has not injured the acc- 
used in hm defence. Where it is clear from the state¬ 
ment of the Magistrate that though he recorded the 
statement in English he explained the various por¬ 
tions of the confession and put them to the accused 
before signing it, it cannot be said that the accused 
has been prejudiced in any way. L Nawah v. Emperor, 
28 Cr. L. J. 341, A. 1. R. 1927 Lah. 285 821 

-s. 190, 

See Cr. P. C., 1898, s. 4 (A) 540 

Nee Privy Council 227 

-s. 195, Sec Cr. P.C., 1898. S.17ETC 961 

- SS 195, 476 — Forgery committed by person 
not party to proceedings—Court, whether can pro- 
cced under s. 476-Penal Code {Act XLV of I860), 

Per Prideauz, A. J. C .—A Court has power to 
section the prosecution of a person for forgery 

respect to proceedings in Court, 
or not ^ person is a party to those proceedings 

forgery, committed in refercnca 
to and to support any party in civil or criminai 
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proceedings, is really an olTence against public 
jus'cice. It is fabricating false evidence and would 
in any case be punishable under s. lO’l, Penal Code, 
and the Court can proccerl against the person res- 
Donsible under s. 476. N .Iosah.vlij v. Ayimj 
Kachhi, A. I. R. 11127 Nag. 14; 28 Cr. L. J..i05 529 

- SS. 195 (Cl, 476, S37 —Pj'oceedinqs under 
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Guardians and \Vai\h Act^Production of forged 
Will—Complaint for prosecution, necessity o/— 
^proceeding'— 'Production—Proceeding, whether 

should be pending on production of document— 
IVant of complaint — Illegality. 

A proceeding within the meaning of s. 476 of the 
Criminal Procedure Code need not necessarily be one 
between two parties a'^tually cited before the Court 
but includes a proceeding under the Guardians and 
Wards Act for the a ppointment of a guardian. 

Proceedings initiated by an application under the 
Guardians and Wards Act for appointment or declara¬ 
tion of a guardian last or continue throughout the 
minority of the minor concerned. 

The mere filing of a forged document ns an 
annexure to a petition to a Court is a sulficient 


"production of the document in Court for the pur¬ 
poses of s. 195 (c), Criminal Procedure Code. 

In order to bring such a case within the purview 
ofs 476, Criminal Procedure Cofle, it is not neces¬ 
sary that proceedings should have been pending 
from before the time of the production ofthedocu- 

The absence of a complaint m writing as required 
by the provisions of s. 47G, Criminal Procedure Code, 
i/nii illecalitv which vitiates the trial N Tclaram 
iUwAm t. E.mph«ok.23Ci.L. J. 388; A. I. 1M927 

Nag. 184 . 

_SS. 202, 346—Caifc referred by Suh-Magis- 

trate to Police for inuesligation—Charge sheet— 
Sending of caseto superior Magistrate—"Evidence", 
whether confined to depositions recorded by Magis- 
Irate — "Inquiry," when begins. 

The word‘evidence’ in s. 316, Criminal Procedure 
Code includes all facts and statements disclosed by 
inouirv held by the Magistrate and is not con¬ 
fined to depositions recorded by him. 

When a Magistrate directs under s. 20-, Criminal 
Procedure Code, inquiry by another Magistrate or 
Police Olficeror other person, he is doing so m the 
course of his own'enquiry into the olTence and his 
own enquiry is. therefore, already begun. . R is not 
Lcessary that tlie Magistrate should begin to take 
evidence before the enquiry can be said to begin. 

Where a Sub-Magistrate refers a case under 
» 20‘^ to the Police for investigation and the Police 
send'a charge-sheet to the Sub-Magistrate it is cora- 
netent to the Magistrate to accept it and send the 
?as 0 up to a superior Magistrate under 3 . 340, Crimi¬ 
nal Procedure Code where the trial is beyond his 
nowers M T. R. Balakuishxa Reduiar, In re. 28 Cr. 
7 384 A I R. 1927 Mad. 501 9 9 2 

209, 210, 437. A3B-Inquiry into 

case triable by Court of Session-Magistrate, duty 
of - Order of Sessions Judge directing commitlal- 
Remedy— R^Urence by District Magistrate whether 

A Dwlrfct Magistrate has no power to refer an order 
patedTa Sessions Judge to the High Court for the 
* it having it quashed or modified; and a 

forUori he has no power to call upon the Sessions 
Judge to forward the reference to the High Court, 

69 


Whore a Sessions Judge sets aside an onlu- of dis- 
clnrge pissed bv a .Magistrato and lint tlie 

casG*siu>ulil be chnuniltt^l to his tin l ersou 

j)rejudii*ially alTeetod by sueli order lias th • liLrlit to 
apply to the High Court in revisioii to .sot a>ide the 
order and if lie can show that it i.s a,i tadiM uiiicli 
ought not to liavc hetai made and which th ‘ circum¬ 
stances coukl not justify any Sessions Judge in lual- 
in" the High Court lias jurisdiction to reverse or 
modify such order. There is no other form of pro¬ 
cedure by which such an order can bo judicially re¬ 
viewed. . . 

It is the duty of a Magistrate inquiring into a case 

triable by the Court of iSession. if the cvideiice is 
prima facie ailoquale. to commit the c.i.se for trial an<l 
leave the ultimate judicial decisitin to the trial Court; 
but if he has reason totliinUand isjiroparcd to state 
for judicial reasons, ill the c.xcivise of his (liscretion 
in his committal order, that tiiere is a ])035ihilily of 
an alternative view to that which is set out in tlie 
charge originallv made, he can always commit the 
accused for trial on two or more alteniativc charges. 

What he cannot do is to shut the door finally tii the 
possibility of a trial upon evidence wiiich pndjia facie 
is capable of interpretation to suppoit a gia\er 

charge. . , , . 

Where the evidence is conflicting and lays it.seu 

open to suspicion, but where on the other hand it 
may be true, and may commend itself to certain 
tribunals, the Magistrate, even though he may have 
reason to doubt whether if ho were trying the case, 
he would convict, has no right to substitute his judg¬ 
ment for the final judgment of the Court indicated by¬ 
law for the trial and to arrive at final decision dis¬ 
missing the case in the way in which ho would do if 
he were the trial Court. Jf the evidence i.s balanced, 

however unevenly-in his opinion, tlien it is a matter 

which is to be tried, and it is his duty to commit the 
case for trial. A Emperor r. Allah Mahr, 25 A. E-J* 
1!)1 L R 8 A. « Cr.; 28 Cr. L. J. 281; A. 1. R. 1927 
All. 279; 49 A. 443 361 

_ 3 . 23 ^—Misjoinder of charges—Charges 

for falsification of pay bills and cash accounts for 
three months—Conviction for falsincation of pay 
Ijillij _.Vo finding on falsification of accounts— 

Legality of trial. u t -iU 

The accused, a Forest Ranger, was charged with 

havin" entered the name of a Forest Guard who was no 
longer in service at a rate of pay in the pay bill and 
the monthly cash accounts for three months, whereas 
as a matter of fact, another man was employed at a 
lower rate of pay for those months, and was sentenced 
on each of the three charges relating to the pay bill: 

Held that the trial was illegal though the Magis¬ 
trate had not recorded any finding in respect of the 
falsification of the cash accounts, inasmuch as in the 
charge as framed by the Magistrate there were six 
distinct and separate charges of falsification of six 
separate and distinct documents, namely, three pay- 
bill® and three cash accounts. C KrishnaLal Mitra 
^Emperou. 45 0. h. J. 1: 28 Or. L. J. 291 371 

__ 33 . 235, 239—Joint trial for separate 

offences, legality of-'Same transaction: 

The joinder of two distinct offences in a single 
charge is an irregularity, but not an illegality. . 

What does or does not fo’*m p-i.'t of the same 
transaction is a question of fact in each case. 

The accused were charged with being members of 
an unlawful assembly and of committing theft of 
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certain trees in a forest on two different occasions 
There was an interval of 2-1 hours between the acts. 
The acts took place in dilTerent parts of the forest 
and related to dilTerent logs; 

Held, that the acts committed on the two occa¬ 
sions were separate and not parts of the same trans¬ 
action and a joint trial for the four olrences was 
therefore, illegal. C Taiibzkhan* v. Kajjab-vli Mir’ 
31 C. W. N. 337; A. 1. li. 1^27 Cal. 330; 2d Cr L j’ 
347; 45 C. L. J. 591 327 

—— -SS. 235, 239, 429 —False statements by 

different persons in same case with same object— 
bame transaction—Joint trial, leyality of—Uislinct 
statements in same deposition—Separate charges 
legality of—lieftrence, legality of—Revision—Power 
to investigate into facts. 

Accused No. 1 brought a suit as a member of a 
firm in whose favour a promissory note had been passed 
to recover the amount due thereunder on the basis 
that full consideration for the promissorv note 
had been paid. He gave false evidence that full 
consideration had been in fact paid and denied tiie 
allegation of tiie e-tecutant of tlie instrument that a 
certain amount had been deducted. Accused \o 2 
was a niember of a lirrn which liad a half interest 
in this loan. He also went to the witness-box and 
deposed similarly that full consideration was paid 
in support of accused No. I’s case. The accused 
were charged and tried for olfences under s li )3 
of the Penal Code and convicted: 

Held, Per Fawcett and Crump, JJ. {Shah, J. dis- 
sentmg) that the two acts of the accused of giving 
false evidence were committed in the course of the 
same transaction within the meaning of s 239 of tho 
Criminal Procedure Code and that the joint tri^l 
was not,‘therefore, illegal. 

Held further. Per Fawcett and Crump, JJ., that an 
abused can be separately tried and convicted fortwo 
false statements made on dirterent subjects though 
2 Bi one and the same deposition. ^ 

Per Shah, J.—The mere fact that evidence is 
given by two or more witnesses with reference to 
the same purpose or to the same point involved in 
any judicial proceeding, either a suit ora criminal 
case, IS not suthcient to justify the joint trial of 
ditierent persons as to statements made by them 
separately in that proceeding. 

Per Fawcett, J.—A distinct charg<» is not a condi¬ 
tion precedent to abetment being a link which brings 

th® expression‘the same transaction’in 
e. }loJ of the Criminai Procedure Code, 

Per Crump, J.~ A reference under s.’ 429, Criminal 
Procedure Code, where the point of dillereuce does 
not ne^ssanly involve conflicting decisions as to the 

disposal of the whole case is likely to lead to incon¬ 
venient results. 

Where two persons committing offences are ani¬ 
mated by a common purpose and there is continuity 
in their actions then there is only one transaction so 
far as they are concerned. 

Hi^gh Court can, in criminal revision, consider 
hdw far liudings of fact are jusiilied though iu practice 
It 13 unusual to do so B BejMAL Pu.xAilMANO V. 
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Before different offences can be said to have been 
commuted ‘in the course of the same transaction’ by 
the various persons charged with the same, it must 
be seen whether such persons had a common purpose 
resulting in actions which constitute a concatena of 
ey^ents ultimately leading to the commission of such 
ohences, ihe tests of unitj' of time and unity of 
place as regards the oftences with which the various 
accused persons may be charged are not alwaj'ssafe 
criteria lor the purpose of determining whether or 
not these offences were committed 'in the course of 
the same transaction'. 

A joint trial of several persons charged with offences 
not committed in the course of the same transaction 
IS not an irregularity which is curable under s. 537 , 
Criminal Procedure Code, but is an illegality which 
vitiates the whole trial. 

A person committiug theft was caught and tied 
down. On hearing of his condition four of his friends 
came and rescued him and a light ensued in which 
injuries were caused. These live persons were jointly 
tried for oftences under ss. 379, 225 147 148 149 
325 of the Penal Code : ’ ’ 

Held, the joint trial was illegal inasmuch as the 
theft could not be said to be a part of the same 
transaction as the assault which subsequently ensued. 

L AJuu.uMApi u. Emeekou, 28 Cr. L. J. 357; A. I. K. 
1927Lah.2i4 ggg 


- - SS. 247, 439— iSimmon5 case—Absence of 

complainant—Dismissal of complaint—Order, whe¬ 
ther of discharge or acquittal—Revision—Inter¬ 
ference. 

An order dismissing a complaint in a summons 
case for default of appearance of the complainant 
under s. 247 of the Criminal Procedure Code amounts 
0 an order of acquittal and not of discharge and the 
Magistrate m such a case has no jurisdiction to set 
aside the order even on good cause being shown for 
the complainant s non-appearance. 

’^hder that section does not stand on 
any difterent iooting from an acquittal under other 
circumstances and the High Court, will not set aside 

the order of acquittal in revision except under very 
rare circumstances. ^ ^ 

It IS a sound rule of practice not to interfere in 
re\ision when there is no error of law on the face of 
theierord. M Devarako.xda LAKSHiiiNARAsiMHAM v . 
Nalluri Bappanna, 52 Al. L. J. 173; 38 AJ. L. T. 203: 28 
Cr L. J. 2(0; (1927; Al. W. N. 274; A. I. K. 1927 Mad. 

238 

■ -- S. 250. See Ur. P. C., 1898, s. 4 (h) 540 


f ^37—*Same transaction—Tests 
of unity of time and place, value of-Joint trial 

coi 47 *«e of same transaction, 


S. 259 Discharge of accused on account of 

complainants absence — Magistrate, whether conv- 

petent to restore complaint or entertain fresh com¬ 
plaint. ^ 

Where a complainant is absent when a case is 
taken up and the Magistrate discharges the accused 
under s. 2o9, Criminal Procedure Code, it is com¬ 
petent to the Magistrate to entertain a fresh com¬ 
plaint or restore the old complaint on satisfactory 
cause being shown by the complainant for his ab- 

K.T«27 Mid" 503 

s. 2 8 8. See Cr. P. C , 189?, ss. 164; 288 359 
i A®’ JtiTy—Charge to Jury, 

contents of—I ailure to explain, law applicable — 
—M ■ draw attention to statement of accomplice 
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loa 


Criminal Procedure Code- contd. 

In the case of a trial l\\' Jury tlio Judge must put 
down sulficient in liis heads of charge to the Jury 
for the High Court to ascertain whetlier he did or 
did not correctly explain the law to the Jury. A 
mere statement that llie relevant sections have been 
read out and explained to tlie Jury is not enough 
and when the provisions of tliose scclionsare such 
that they require an explanation and it docs not 
appear from the heads of cluirg • wliat explanation of 
them was given to the Jury, the trial is vitiated. 

Where on the evidence a strong su.spieion is raised 
that a witness for the prosecution is an accomplice, 
the failure of the Judge to put it to the Jury to 
consider wliether or not tlie witness is an accomplice 
and to caution the Jury against accepting liis evi¬ 
dence without corroboration, in case they liold tliat he 
was an accomplice, amounts to a misdirection and 
vitiates the trial. C K. St. ^loss r. Kmi'kiior, 28 Cr. 
L. J. 278; A. I. U. 1027 Cal. IGO 358 

S. 342 —Duty of Magistrate to examine 

^ ^ ^ A ^ % 


accused after prosecution case is closed—Spccijic 
questions, whether ?j(’ct*ssan/. 

Section 312. Criminul Procedure Code, merely re¬ 
quires tliat after the witnesses for the prosecution 
are examined, the accu.sed should be (luestioned gene¬ 
rally on the case. It is not necessary tliat specific 
questions should be put to the accused in detail, since 
the general questioning is followed by the specific 
charge. M Ramasw.vmi, hire, 28 Cr. L. J. 383; A. 1. 
R. 1927 Mad. 613; 26 P. W. 33 ^ .991 

_S. 342 —5«m7nons case — Kon-compliance 

with s. SIt2—Illegality. 

Section 342 of the Code of Criminal Procedure 
applies to summons cases. C Bkchu Pal K.v\asiha v. 
The Injured Lady, 45 C. P. J. 8; A. 1. K. 1927 (^b 
250; 28 Cr. L. J. 297; 54 C. 286 377 

_SS. 342, 435 —Kx«mi»ri/iou of accused — 

Ommion to examine at proper time—Moe 

iTTe{;u/arify. . 

An accused should be questioned under s. 
Criminal Procedure Code, just before he enters on to 
his defence and produces liis witnesses, that is, after 
all the prosecution witnesses have been completely 
done with. But an omission to examine hiin at the 
•kroner time is a mere irregularity coming within the 
purview of 8. 537 of the Code. A Sitmman v. 
Emperor, L. R. 8 A. 51 Cr-: 25 A. L. J. 379; 28 Ci* L. 
J. 399; A. 1 R. 1027 All. 175 1055 

_ 33 ^ 342, 537—Omission to examine accusea 

at proper stage, whether vitiates trial. 

Obilei —Omission to examine tlie accused under s. 
342 Criminal Procedure Code, at the stage indicated 
by the section is a mere irregularity curable by s. 
537 of the Code. C Tamezkhan w. Kajjaballi i' -I 
0. W. N. 337; A. I. R. 1927 Cal. 3J0; 28 Cr. L. J 1^ 

45 0. L. J.59P 

... $. 3 ^4—Slay of criminal proceedings 


pending civil suit. ... • 

Where the facts on which a criminal pro.secntion le 

based are in issue in a civil suit filed previously by 
the complainant himself, and the decision in the civil 
suit is likely to throw considerable light upon the 
dispute in the criminal case, tlie criminal procecdiugs 
should be stayed till the decision the e.vd suit. 
L Linton v. Eupkbok. 28 P. L. K. 103; .8 Cr. L ^X 

?!!_9. 346. Sec Ck. P. C., 1698, ss 202, 346 

992 


Criminal Procedure Code-conbi. 

— — ss. 348, 350 -Trial do r.riyo--Previou.dy 

ri'e()rd>'>l t ridt.iir- , »<.••(■ of. 

It is ii'il (•oinpolont to a .Magistrate to onibark npen 
a trial 'U /'T 1 and yet r(dv ii|''>n tha ovidHuco re¬ 
corded i.rovi.-n-lv L K.viaAR SiNoif r, I'^MfiiRok, 28 
Cr. L J. :;u2; R 1927 Pah. 2.38 382 

- SS. 360, 361. 8V. Pkivv C'-usi il 227 

G. ^23 —.Appeal—AppcUant not present — 


Procedure- Duty of Court to decide on merits. 

TTnder the provisions of s 42.3 of tlie ('udoff Cri¬ 
minal Procedure a Court is lioiind to piM-usethe re¬ 
cord and decide an apjioal on tim merits even if the 
appellant does not apja-ar Pc\t Kuldii’ SiNiiii v. 
Emperor, G Pat. IG. A. 1. K. J927 Pat. KO. 18 Cr. P. J. 
351; 8 p. L. T 376 8 31 

-- -SS. 424, 476,476 6 -(’Pi/ Procedure Code 

Plef V of lOVS), 0. XLl—Com})laint l>y subordinate 
Court—Appeal — Pro :ed'irc —.1 p pel late Court, duty 
of. , 

Wlien a complaint has been made under s. 476 of 
the Criminal Procedure Code, the per.son alYected by 
the complaint may tal:e an appeal to the Court to 
wliich the Court making the complaint is .suliordinats 
and the appeal must be dealt witli as an ordinary 
appeal uiitler the Criminal Proeechire Cede, as is 
jirovided for in s 124 of tlic Code. The Appellate 
Court has no jurisdiction in siicli a case to require 
the Court making the complaint to answer arguments 
which the Appellate Court must answer itself, nor 
could the Appellate (k)urt dismiss the appeal in a 
summary fashion without giving any reasons for such 
dismissal. 

Per Duval, J. —Wliere, in such a case, the order 
making the complaint is made by a Civil Court, an 
appeal against such order must be regulated by the 
provisions of O. XLI of the Civil Procedure Code 
and not by the provisions of ss. 422 to 424 of the . 
Criminal Procedure Code. C Hamid Ali v. Madhu 
Sudan Das Sarkar, 31 C. W. N. 281; A. I. R. 1927 Cal. 
281; 54 C. 355 351 

- 8. 429. See Cr. P. C., 1898, ss. 235 etc. 981 

-S. 435 — Reference to High Court on facts, 

whfu proper. 

A case should not be reported to the High Court 
on the ground that the conviction is bad on the 
merits unless it is very clear that the conviction is 
wrong and that there can be no reasonable doubt of 
the matter. A Sudaman v Emrerou, L. R.8 A. 51 Cr.; 
25 A. L. J. 379; 28 Cr. L. J. 3 j 9; A. I. R. 1927 All. 475 

1055 

-—S. ^35—Revision—Further inquiry—Merc 

wrong view of facts no ground for further inquiry 
—Substantial justice. 

The fact that the view of the facts taken by the 
trial Court is questionable is no ground for directing 
a fresh inquiry to be made under s. 435, Criminal 
Procedure (’ode. 

Though tho judgment of the trial Court be open 
to criticisms, a Court acting under s. 4.35 of the 
Code should see whether the judgment on the whole 
is fair and sensible or not. A Jaoaskatu v. Emperor, 
L. R. 8 A. 61 Cr.: 28 Cr L. J. 342 822 

-SS. 437, 438. 5ee Cr. P. C., 1898, ss. 

200 etc 361 

-S.439. Set Cr. P. C., 1898, ss. 247, 439 

238 

-S. 439, Cl. Revision—Finding of 

acquittal, whether can be converted to conviclion-^ 
Acquittal, wkelher mart be complete. 
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Criminal Procedure Code— contd. 

The High Court cannot in revision under s. 439 of 
the Criminal Procedure Code convert a finding of 
acquittal into one of conviction except on an appeal 
by the Local Government. 

A finding of acquittal referred to in s. 439, Crimi¬ 
nal Procedure Code, need not be a complete acquittal 
of the accused. It is sullicient if there has been an 
acquittal of a particular offence, although there has 
been a conviction for some other offence. M Subbi 
Chukli, In re. 50 iM. 259; 52 iM. L. J. 707; 28 Cr. L. j 
397; A. I. K. 1927 Mad. 582 1053 

-S, 439 ( 6 )—Co;ii’ictio?i afirmed by High 

Court—Kevision—Enhancement of sentence, notice 
as to—Accused, right of, to question conviction — 
Penal Code (Act XLV of iii60), ss.;i07, J25— 
Attempt to murder—Grievous hurt. 

Where a High Court has given a finding on appeal 
or in revision as to the guilt of an accused person and 
subsequently a notice is served upon that person to 
show cause why his sentence should not be enhanced, 
the right wliich he would have had under s. 439 (G) 
of the Criminal Procedure Code to re-open the ques¬ 
tion of his guilt had no sucli finding been giv’on 
vanishes because of the inherent incapacity of a Judge 

of the High Court to re-coUsider a decision given by 
another Judge. ^ 

Two persons armed with lathis made a sudden attack 
upon a third, beat him to the ground, broke his thi'-h 
and ulna bone, struck at nine places and continued'to 
strike after he had fallen on the ground. Only one 
injury was caused on the head; 

Held, that the accused were guilty of an offence 
under s. 325 of the Penal Code and not of an offence 
under 8 . 307 of the Code. L Kajpkror r. Shek Sikgh 
28 Cr. L. J. 26G; A. I. K. 1927 Lab. 217 2 34 

-8.476. 

5ee Cr. P. C-, 1898, s. 195 509 

6 'ee Cb. P. C., 1898, s. 195 fc) etc 1044 

S.^7e—False charge to Police—Committal 


[1927 


Criminal Procedure Code— contd. 

— —Civil Procedure Code (Act 

I to—Complaint, refusal to make, by 
til'll Court-Appeal—Order directing complaint to 
be made — Revision, whether competent. 

Jiere a^^Civil Court refuses to make a complaint 
under s. 467 of the Criminal Procedure Code but on 
appeal the Appellate Court directs the complaint to 
be made, an application in revision against the order 
of the Appellate Court can only be maintained if it 
falls within the purview of s. Ho of the Civil Proce- 
dure Code^ A Wia Haq v. Sheo Ka.m, 28 Cr. L. J. 
29b; A. I. R. 192/ All. 334; 25 A. L J. 5G9 376 


“ , . 488-Ordpr for maintenance against 

husband—Wife rejoining husband and mbsequently 
Leaving—Application to enforce original maintenance 
order, whether maintainable—Procedure 
It is a general principle of law that an order whose 
term is not fixed, and whose currency is not made 
expressly dependent upon the continued existence of 
sonie circumstance or set of circumstances, remains 
in force until it is cancelled; and prima facie this 
rule applies to maintenance orders passed under s. 

Lr. P. C. In such cases, therefore, until the 
person against whom the order has been made obtains 
either the cancellation or a modification of the origi¬ 
nal order, the original order must be deemed to 
continue in force; 

llie meie fact that a wife who has obtained an 
order for maintenance against her husband has re¬ 
turned to live with him will not have the effect of 
bringing the order to an end automatically. M 
Ka.nagammal r. Pandara Nadar, 25 L. W. 14«; 52 M. 


, —--A 

of dccustd btssiOTis Court whctktr compettni to co 7 u- 
plain for false charge—Offence committed 'in 
relation to' proceedings, meaning of. 

The words ‘in relation to' in s. 476 of the Criminal 
Procedure Code are sufficiently wide to cover a 
case where the offence complamed of is actually 
committed before the proceedings began in the coni 
plaining Court. 

A person making a false charge to the Police 
commits an offence ‘in relation to' the proceedings 
in the Sessions Court to which the accused is sub¬ 
sequently committed for trial and the Sessions Court 
is, therefore, competent to make a complaint in res¬ 
pect of such offence under s. 476 of the Criminal 
Procedure Code. C Nazir Ahmed I^mferor 28 (v 
L. J. 324; A 1. R. 1927 Cal. 478 ' 708' 

—:-®*. f 76—False evidence-Evidence quite 

'iTtiJfidtzTXdl—'CoTuplcLiyil Tiot ddvisdblc. 

When a false statement made by a witness is clearly 
immaterial and nothiug hinges on it, the case is not 
a ut one for making a complaint under s. 476 Cri-* 
mmal Procedure Code. C Monohab Ah v. Kmperob 
28 Or. L. J. A.J. R. 1927 Cal. 515 534 

*-S. 476 —Prosecution when to be sanctioned. 

Prosecution should not be sanctioned under s. 476 
of the Criminal Procedure Code, where it is bound 
to end m failure. L Sube Khan v. Rmpebob. 28 Cr G 
J. 293; A, I. R’ 1927 Lah. 362 373 * 

—»8'476, 476B. Ste Cb. P. C, 1898, ss. 


.e 1 fj ’ 540—Application for maintenance 

of child Dispute as to legitimacy—Evidence 
adduced by parties held by Magistrate to be inconclu- 
Examination by Magistrate of fresh witnesses 
without previous notice—Finding of legitimacy 
based solely on fresh evidence—Procedure, whether 
legal—Prejudice. 

Section 510, Criminal Procedure Code, confers very 
Wide powers upon the Court to summon any material 
witness at any stage of a proceeding. The exercise 
of the powers so conferred is, however, objectionable 
where the action of the Magistrate in so summoning 
enables a party to the proceedings to obtain subse¬ 
quently, to the prejudice of the other party, evidence 
of persons who might have been included in its list of 
witnesses. 

In proceedings under s. 488, Criminal Procedure 
Code, for the maintenance of a child, the question of 
Its legitimacy was raised. Witnesses were examined 
on both sides but the Magistrate found himself unable 
to arrive at any definite conclusion on their evidence 
as to the legitimacy of the child. He, accordingly 
took the course of going to the village and examining 
without previous notice certain residents as Court- 
witnesses. After doing this, he offered to examine 
any one else in the village whom the counter-petitioner 
might want; but he did not want to examine any one 
whom he had not already called. Solely on such new 
evident he found that the child was legitimate and 
awarded mamtenance: 

Held, on revision that since the finding of the Court 
was based exclusively on evidence subsequently obtain- 
ed, the counter-petitioner who had already produced 
all the evidence at his command was likely to have been 

prejuawed by such a course of actioa and the Court in 
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Criminal Procedure Code-condd, 

P„r-,ninff it beyond the ronsonahle 

afforded bv s, 5i0. Criminal Procedure Code M 'Iamk 

K\TH KuLim-R.r Cr' l' V 

W 151: 52 AM,. .T US'3S M, L. T. SH; 28 Cr. I,_-P 

251; A. I. R. 1027 Mad. 301 = 

__S_ 522— Tjvsnns.'? not ottended hy force 

Tt^<ttoration of pm^^esfsion. JeoolUu of 

When an act of criminal was not attended 

bv criminal force, or show of force or by cnm.na 

^timidation, possession of the P'-"!’-'':*': 

noon cannot he restored to the complainant under 

B ^522, nrimmalPronedure Code. L SnER.w-. 

28Cr. L..T.:i2n;28P. It R. 54 

S 535. See Privy CorsriL 

S.537. 


general index. 


544 

227 


See Cr. P.c /wS, sa. 105 fcl etc 
S*>e Cr P.C.. 1808. ss.230.Ph o37 

See Privy CoiTxnT, 

8 S. 537, 539B. See Cr. 


P. C.. 


1 .‘1.3 ETC 


1044 
965 
227 
1808. 
371 


e RAO <see Cr P c . 1808, ss. -^88. .510 123 
|62 s'e Cn P C.. 189S. «9, 5«2 127 

Z^ZZl liz-Fir^ „yre„*r-Pn.cer of^cond 

Tiass m%rates-Pnnjal Gorcr.ment SoGficanon 
No. ISl of 101O. prtvernment Notification 

Emperor v. Hakh.^iian, 8 Lah. w8, -» 

I. R. 1927 Lah. 102 


» RA9 srnnK tjt — '' 

-n^hrp-af code is be- 

Tbe offence nnder s 400 p.-oeediire 

yond the purview of s. 5 - , r»ctfi without inns- 

Oode. and a Masr'strate. ‘ of that olTonce 

diction in releasing a person con ‘ n.uiMAT 

on probation of pood conduct. L I.mpeboi 

Khas, 28 Cr. L. J. 2.57 
Criminal trial— Cross 

!t».pnraUlv—*^ndoment. co <;nme 

Tn the trial of cross cases ansin-^ 

occurrence the distinct and to deliver 

dencp in each case^ ent Where, howpver. 

BCpnrate ind^ments in ^ _ ^^ded in eaeh trial, the 

the eAddence ifl separate^ ^ decided hv one 

mere fact that both ^ the trial. P C Madat 

iudement. would ^ xr W N fi8- A 1 ^ 

KHAVIf. ^ ^T. T, .T. 

P C. 98: M -'v 794- 20 Rom. L. R 

44V 9R Cr. T, .T. 95V 2 .a V, 55 .7.4. .,26 

nr""'ioJ'cf rL on special oath of com. 
vlflinovt. lennt^*v of. j.-Ma a eriminal ca«e in 

Tt entirelv illeiral to .....gd'a 

Bcoordance with a Hi'qneqnl of the ease upon the 
father acreein^r to the ^ A Tith/aki Natu f. 

,„.cKl oatbof tb» comnlnman^ 3 

’!.':!!!l"T;efe^ct in" procedure-consent of AdvocMe, 
effect of. See Pa.w ^ er 

hound to examine examine in Se^i^ons 

about ofence^nmissi^n to Court- 

-aienesAM jyJZf:^n-Omis.fionto mention 

Trial by V;idtt(v of prosecution 

vital points afectinycredihlU!/ W P 

jesses, effect pfs 


.cope of-O-ffence under s. 


m 


criminal trial-roncld. 

It is not the duty of a prosecution to ^ 

attitude of non-committal to any version of the case 
and to examine all Avitnes.ses aljeped 
eomething about the offence. 

will support the prosecution case and AAhether or 
nnf the nrosecution reRards them as true or false. 
The P^Slffbt h. put forward a definite case 
and Mfrain from calling witnesses whom it regards 

^^If*wi'tnP 8 se 3 ''have been examined in the committing 
Court vbo iiave not given what the prosecution 

reCrds as true evidence, it is not the dulv of the 
prosecution to examine them m the Sessions Court. 

^ 5Vhere in a trial by Jury a point has not P^ 

in evidencebe tbe Jury it is not the duty of the 

«;eqqions Judge to comment upon it m his charge, 
if ?« t P dutv of the prosecution to put forward 

s Sir 

Si 

i'TSr-l S; “ J, 30; A 1. H, l»!l M.d 435^^, 

—rrS,:; 

documems fled and 

^;cuiir!nZ4aUon of defence, lepalUy of. 

to put foru/ird do . moment to 

repudiate them al forward from the 

The prosecution on.bt^^^to P.^^ throughout. 

beginning its real for prosecution to 

It IS not a P'°P;^.J^ t,jp defence relies on for the 

file tins them before tlie defence has 

purpose of for itself, inasmuch as such 

had a chance to file them ^ prosecution to 

a course is m of the accused's de- 

call evidence m unauthorised and not 

fence, a .j^al Procedure Code. M Biswa- 

admitted hv the Crim nal I roce ^ ^ 1927 Mad. 

VATH Das, In re, 28 Ci. V. J. . 3 g 5 

/wi nf 1924), SS.16,17,18, 
criminal Tribes Act order of 

’::!:uXof:feLary-nefusal to return-Pro- 

to cancel an "''rr ^ ® a criminal tribe. 

conductareiristeredmem „ 

Where a Settlement Off ^ Oovernn.ent ui.oer a. 16 

special oonoUrfi^’^^lT Aol ia nnt necessary for 
of the Criminal ^rihcs tohisselllement. 

ordering such person to ^ whose release on 

. \ member of a j who has been order- 

probation has been can^d his eettle- 

ed bv tbe Settlement <>1' , 4^^ g 2.5 of the Cn- 

ment is ‘'’.'’fj ho ‘ found in any part of British 

minal Tribes Act it he IS ion g Maliiaei 

I'ndia beyond tbe ares^^o^b- ?!,Tl66; A, 

1 ,.iyMAv r. ' j" 304 - 51 15. 409 W5<? 

Bom. lo9;28Cr, 1 ,. J. 4 J 4 , at 1 ^. 
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Custom—SrtsJniM 0/ custom—Question of law— 

Second appeal—Ciril Procedure Code Mr/ V nf 

ms\ s. lOO-Khm-Tenanfs rights-Alienation 
of house site, validity of. 

The question whether a custom exists or not is a 
question of law fcr purpose- of second appeal where 
the lower Appellate Court has acted upon illec^al evi¬ 
dence or on evidence legally insutficient to es'tablish 
the alleged custom. 

Where an agriculturist is allowed to build a house 
for his occupation in the abadi he obtains, in the 
absence of a special contract to the contrary’ merely 
a right to use that house for himself and his family 
80 long as he maintains the house ^nd so long as he 
does not abandon the liouse by leaving the villa"e 
and m the absence of a special grant bv the zemindar’ 
the tenant has no interest which he can soil by 
private sale or by sale in execution except sucli in¬ 
terest as he has in the timber, rooting and wood¬ 
work of the house. 

A tenant in the village of Pali Muqimpur is not 
entitled by custom to transfer the right of occupancy 
of the site in the abadi on which he has built a liouse 
A Aisha Bkuam V. Daulat Sinuh, L. K. 8 A 110 Rpv • 
A. I. R. 1927 All. 471 gOg- 

—-(Central Provlnces^-Grazibig of cattle- 

iennntofone mahal. whether has right to graze 
cattle m wa.<ite land of another mahal of same rillaae 
A tenant in one of the ma/ml;? in a village has no 
right or mstar, viz , right of free grazing of his a^ri- 
cultural cattle, in the wasteland situated in another 
viahal though included in the same villajre N Srnu 
ooPALv. Tara. A. I. R. 1927 Nag. 199 ‘ 735 


[1927 


Custom—contd. 


\\ here a mortgage-deed provides that in case the 
money js paid by a particular date no interest would 
be charged but in case of default interest would be 
paya hie at a particular rate from the date of the execu¬ 
tion of the bond, the provision as to interest must 
be considered penal within the meaning of s. 74 of 

Haunam Bingh. 27 

P. L. R.hOi; A. 1. R. 1927 Lah. 113 269 

'Punjab) — Alienation — Necessity — 
Aheiiee sduty lo enquire into antecedent debts—Money 
requirea for purposes of trade., whether for necessity 
—Punjab Courts Act {VI of ]018), s. I—Necessity, 
finalHfi of—Second appeal. 

An alienation by a member of a community usually 
engaged in trade of a portion of his land to invest 
tJie iiroceeds in trade is one fora necessary purpose' 
even if he be an agriculturist and governed bv agri- 
cultural custom, where the income of the land is 
insullifient to meet his wants. 

A iinding tliat a particular loan was required for 
personal necessities is a finding of fact and cannot be 
agitated in second appeal. 

An outsider who pays antecedent debts in considera¬ 
tion of a transfer of property, if he acts honestly 
and makes proper enquiry whether the debts are ac¬ 
tually due. is not responsible if lie has been deceived 
and is entitled to have the alienation declared bind¬ 
ing. L IviRpAL Singh r. Sohan Singh 943 

Necessity — Mortgage by 


(Punjab)— Abadl-5a/e of site bu 


in lieu of father-in-law's debt, 


. - - - — • - w«t V \ju 71071- 

proprietor to proprietor, whether binding upon other 
proprietors—Suit for possession—Relief 
The sale of a site in the village aWi bv a non- 
proprietor in favour of one of the proprietors is not 
binding on the remaining proprietors. 

Where, therefore, in such a case some of the nro- 
prietors sue for possession of the site, they are en¬ 
titled to a decree for jojr.t, possession of the site 
later removal of the materials, if any, standing upon 

\fK han, A. I R 
Lv2( Lan. 197 A*;9 

Alienation—An/ecede?!/ debt 

nature of debt, enqunni into. ’ 

Where an alienee, aher having satisfied himself 
as to the existence of the antecedent debt due bv 
the alienor actually discharges that debt, no question 
of enquiry as to the nature of the debt arises unless 
It IS proved that it is tainted with immorality or 
that there are suspicious circum.stances which should 
have put the alienee to enquiry. L H\ri Singh w 

Sahib Sin-gu, 28 P. L. E. 227; A I. R. 1927 Lah. 371 

733 

r V. TT^TT:- ^■ecessity ~ Debts due to 

alienee himself--Alienee s duty to prove necessity _ 

High rate of Interest-Necessity for borrowing at 
high rate-Contract Act (IX of 1872), s. 7U~Interest 

/7*0771 date of execution of deed in case of default _ 

Penalty. ^ 

Where the alienee himself is the entecedent credi- 

on him to prove the 
existence of the prior debts due to iiim but also the 
necessity for thos*^ debts, 

♦ a ♦ • ■ • a high rate of interest 

It IS incumbent on the mortgagee not only to show 

that there was necessity for the debt but that there 

was also necessity to borrow money at tbe high rate of 

interest claimed by him, ® 


daughter-in-law 
validity of. 

_ A mortgage by a daughter-in-law for her father- 
in-law s debt is one for necessity and binding on 
the reversioners. L Udhaxi Singh r. Jowala Singh 

_ 803 

■ ~ Ordinary debts—Necessity, 

of Interest on debts, whether, necessity — 
!• other and son living together—Collusion 
In the absence of any clear proof of reckless ex¬ 
travagance or immoral waste on the part of the 
alienor of ancestral property, strict proof of neces- 
8it3' lorordmar}' debts is not required, particularly 
where the income of the estate does not appear to 
be quite sufficient to meet the family expenses and 
the alienor does not expect to be sonless. 

^terest on a just debt is also a necessity. 

Xhe mere fact that the plaintiff is a minor and he 
ana his mother are living with the father does not 
mean that the suit is collusive. L Harnam Singh v. 
Ram Ditta, A. I R. 1927 Lah. 264 911 

TT -:- Payment of antecedent 

creditor Necessity—Necessity for small item not 

vroved—Procedure. 

Payment of an antecedent debt constitutes a valid 
necessity. 

A Court will not set aside an alienation merely 
ecause necessity for a small item of consideration 

L Chet Singh v. Tarlochan, 

27 P. L. R. 7S3: A. I. R 1927 Lah. 53 773 


—— ^Punjab)—Ancestral property— Land 

held by brothers jointly at the time of earliest Settle¬ 
ment—Presumption. 

t^^bnd that a certain piece of land was 
held at the time of the first Settlement jointly by 
persons who were real brothers the presumption, in 
the absence of any indication that the land was the self- 
acqmred property of the brothers, is that it was held 
by their father. UPai,o v. Bawa, 28 P, L. R. 72 108 
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Custom-contd. 

_ (Punjad) — Kashniii'ia of Jhtlum City, 

whether governed by c.uatom. 

Tlie Kashmiris of .Ihelum City nre governed by 
custom. L Devi Das v. Nizam Dix, A. I. U. 1927 Lsh. 

278 

_(Punjab)—Succession—Got, sameness of. 

as ground for succession — Proprietary body s right of 
succession defined —Sia'fev.s' rights. ^ • i j 

It is now well-settled thfit ft person is not entitled 
to succeed to the land of another merely by reason of 

his belonging to the same (7ot, * 

In the event of a deceased proprietor dying without 
heirs, his estate would descend to the proprietary 
body only if the village is a homogeneous one and 
complete community of interest is maintained. \\ here 
no general communilv of interest between the 
several land-holders in the village has been preserved 
the estate of an heirless proprietor escheats to the 
Crown and does not devolve upon the proprietary 

^^Both under custom as well as under Hindu Law 
sister is entitled to succeed m preference to the 
proprietary body. U Dcxi Chand v. Lekhu, A. L TL 

1927 Lah. 255 

- Muhammadan Guiars of 
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Kangra Tahsil—Daughter's right of succession—Fe- 
male heir's right to contest alienation by another 
female—Widow's estate, nature of. 

Under the Customary Law of the Punjab a female 
heir is entitled to contest an alienation made by 
another female heir with a limited estate. 

Amongst Muhammadan Gujars of Kangra Tahsil. a 
daughter succeeds to the ancestral property of her 
father after his son and widow in the absence of any 
male collateral up to the seventh generation and a 
widow succeeds only to a life-estate even in cases of 
collateral succession. LImam Din r. Khamandi, .V 1. 

R. 1927 Lah. 366 1014 

— Self-acquired property— 


Handal Jats of Amritsar District—Daughters 
and collaterals—Riwn'i'i'fim, value of, as record of 
special cu 5 tom-Riwaj.i-am '’/ ^ 

reliability of-Evidence Act (I of 
Among IlandalJats of the Amritsar District there 
is a special custom by which the collaterals of a de¬ 
ceased succeed to his self-acquired property to the 

exclusion of his daughters. . 

An entry in a riwaj-i-am recording a special custom 
as opposed to a general custom is pmmn facie proof 
of that custom even if it be 

instances and the onus is on the other side to rebut 

•. 

^The principle upoft which an entry in a riiyaj-t- 
am is admitted as a piece of evidence conclusive of 
the facta stated unless rebutted, is that it js an ofTi 

cial record kept by a person upon ^ 

public duty to make entries in it only after satisfy 

?ng himself of the truth of those entries and aerard- 
ingly the document itself is evidence of the truth of 

its extents unless and until its falsity can be, jlemons. 
trated by any of the various methods by which any 
public book, register or document may be attacked 
^ The Riwaj-i-am of Amritsar District as compiled 

ia 1865 ^ revised in 19U is an 

rolUblft record of custom L Singh y. Ma. go 

^^U.Vo-Tbad.-TeLnt, ri^kt of. t!L 

Tvillage ia entitled to put tUe sahan 


Custom -cmicld. 

of his house to such use as .suits his convenience 
provitl ’d tliat by doing so he docs not. in any way, 
adversely alTect' tiie proprietary rights of the zemin¬ 
dar. . ^ 

So Ion" as a person rcntains a tenant in a village 

and so long as his lionse exists, the zemindar has 
no right to p-s^e^aion t.f the site of the hoii.se or to 
possession of th- the house AjLvM Lratal* 

SintjH V. Lal l5\HAi>ru A. I. li. IJ-/ All. 

Debtor and creditor-.1/»^unf current accounts 

nature of—Appropriation of payments -Durden of 
nroof—Cirnnnstnntiol eridence —Interest—Agree¬ 
ment to pay mnipound interest -liurden of proof. 

\ one-sided accoitnf of loans made fi'>m time to 
time and pavments from time to time in whole or 
partial discharge nf the advanc''s is not a mutual 

current account. , , 

The burden of proof that payments made by a 

debtor were towards a particular debt and not towaids 
earlier advances is uimn the delitor. But the cii- 
cumstances of the various payments may imply tdiat 
thev were to be appropriated and were in fact appro¬ 
priated towards particular advances. 

The burden of proving an agr-'ement for (^mpound 
interest is on the creditor. P C Radha 

MrRvl VI Sah (1027) M. ^V. N. 7fJ, A I. K. lO-zl.C. 
TO 4 0 w N .ru- 4.5 0. L..T. .418; .41 C. W. N. 566; 
MBom. UH. 791; 52 M. L. J.715; 38 M. U T. 97^^^ 

_Pivsumption as to payment of interest. 5ee 

Mortgage iiy conditional sale 5 

Declaratory suit— Fresh cause of action. See Limi¬ 
tation Act. 190^ Sen. I. Art. 120 
DecrU-Coas/r»cdoa-Direr(ion toU^ustee to make 
good certain sums to temple—Decree, whether 
declaratory or executable—Reference to pleadings 

and iudtVMTlt. , , - . * 

Wliere a decree is ambiguous, it is competent to 

the Court in executing it to refer to the pleadings 

“a ‘cllcree'^Xch directs that the defendant shall 
be liable to make good to another a specified sum of 
Lnev is an executable decree and not merely a 

M.U T. 113: A. 1. R. 1927 Mad. 41C 841 

_ ^Preliminami decree directing sale of pro- 

vertu whether executahle-Execution proceedings— 

Anpeal from final ouler-Right to challenge inter- 

locAitoru orders not apnealed against. 

An appeal need not be preferred against every 
order in execution proceedings; it is open to the 
party aggrieved to challenge by an appeal against 
the final order which determme.s the rights of the 
parties, the propriety of an interlocutory order made 

in the eours^of the proceedings. 

A decree which contains a clear direction that the 
iudement fhditors are to pav the sum mentioned 
Ihoreinand that in default of payment by them, the 
mou'^v is r-overable liy attachment and sale of cer¬ 
tain property is not a mere prebminarv decree but is 
a derree capable nf pxeention. L Nathu Mal v. Mmuw 
Singh. A. I. R. 1927 Lah. 232 653 

Defamation— Sfatemenf contained in complaint— 

Sta\oments made in a complaint filed in a Court of 
Justice having reference to the subject-matter of the 
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Dafamatlon— cone d. 

complaint are absolutely privileged and cannot be 
made the basis o£ a suit to recover damages for defa¬ 
mation. A b PAi Ram v. Gobardhas* 3 '| 

- ~ Words of abuse—Candidate at election 

abusing rival candidate as dininkard—Privileat 
extent of. ^ ' 

The plaintiff and the defendant were candidates at 
an election. At the election meeting the plaintiff 
called the defendant a rowdv and a suspect The 
defendant retorted by saying that the plaintiff was a 
drunkard and unfit to be a candidate. The defendant 
was successful at the election. After the election 
meeting was over, the defendant was asked by some 
people outside as to what happened inside and de¬ 
fendant said that the plaintiff was a drunkard. In an 

action for damages by tlic plaintiff: 

Held, that in respect of the abuse at the meeting 
defendant who was defending himself against the 
plaintiff's attack was privileged; but that privilege 
did not extend to what was said by the defendant 
outside the meeting and after the election was over 
and that, therefore, the word used outside themeetino^ 
hall was actionable. 

Words of abuse used during the course of a heated 
quarrel are not actionable inasmuch as the person 
using them cannot be said to intend to defame the 
person wliorn he abuses. M Sirioinbldi ycBBARAiDu 

AI CHAiti.r. 52 M. L..I. 87: ('1927) 

JI, W. N. 83; A. 1. H. 1927 .Mad. 329; 25 L. W. 770 90 

Judgments. Sec Limitation- Act, 
IWUo, 8- 14 776 

Easement 

5ee Limitatio.v Act, 1908, s. 26 3 21 4 9 8 

—— Dominant and servient tenements, partition 

between—basement to discharge water, creation of— 
Apparent and continuous easements. 

Wliere there is no drain either in the dominant 
tenement or in the servient tenement but the level 
of the dominant tenement is higher than that of the 
servient tenement so that the natural drainage would be 
from the domiriant tenement to the servient tenement, 
then if there is a partition of the dominant from the 
servient tenement, there will be an easement to dis¬ 
charge rain water but not water of daily use L 
Pala Parshad V. Chand, 9 Lah. L. J. 169' 28 P L R 
334; A. I. R. 1927 Lah. 383 939 . 

- Prescription—Second appeal—Plea of grant 

or custom, whether can he allowed. 

It is impossible to admit in second appeal a plea 
raised for the first time which would involv'c a fresh 
enquiry into questions of fact. 

Where a plaintiff who sets up an easement on the 
ground of prescription fails to establish his case, he 
cannot be allowed in second appeal to set up a grant 
or custom. 

A person is entitled to enjoy his o^vn land in the 
way he chooses to do, unless he interferes with his 
neighbours and causes them injury or inconvenience 
N Ganpat V. Laxman 8ao 21 

Right to drain includes right to clean and 

i Jt ^ 


Estoppel. 

See Kvidexce Act, 1872, s. 116 1004 

•See 1 RANSFER OF PROPERTY AcT, 1682, s. 54 2 70 

of sale. 

IS70 s suits. See Court Fees Act, 

Evidence-Admission of document without objection 

Se?CRTcVmTsl ul U5 

at late stage—Practice. See. Practice 77 
— Death at particular time—Burden of proof— 

Presumption as to time of death ^ 

merely one of death but 
Tinn . 1 ^ particular time, there is no presump- 

to death but the party concerned 

specified date must prove it 
evidence. N Dfshraxi i*. Kishore Singh, 22 N. L 
R. Lo; A^I. R. 1927 I^ag. 104 446 

eftwt without formal proof, 

ettect ot See Contract Act. 1872, ss. 134. 139 922 

c.. partes—Admissibilitj’. 

o«e Grant 453 

Evidence Act (I of 1872), ss. 17, Z^-Self-sei'vina 

statement in U ill, admissibility of 

islo inference 

as to a fact m issue, though relevant under the pro- 
bV the Evidence Act. cannot be proved 

\ .the pcrson who made it or his 

piesentatives m view of the provisions of s. 21 of 

,•» Admission of receipt 

estoppei-Admissions. eL 

J o^eriVe 

it Th admission must be read as 

nf fn 0.1 ^ ^ ^ permissible to take one part 

of an admission and reject another part ^ 

Admissions are of no evid<=‘ntial value once thev 
miriMD 2fr'T‘ Singh ..Kaghu^ 

hiR 1 RASAD. 20 A.L. J. 0/2; A. I. R. 1927 All. 385 
~ accused, adinZ 

If tbp'^niuf pmc accused spossession o/p7-emises. 

i A signature to the recoVe^ list by 

wnfnf incriminating state- 

Sm ssiblp n'if ® ®®°^3sion and would not be 

admissible against him under s. 25. Evidence Act 

V V. Emperor, 28 P. L. R. 119-28 Cr L 

J. 323; 8 Lah. .326; A. I. R. 1927 Lah. 343 ’ 707 

Mn' P C , 1898, s, 162 8 2 0 

s. JO. 6ee Custom iPuNJAB) 924 

^ad proof of accemnt 


suptiwise it. 

The right to supervise the drain and to have a rio-ht 
of way to the dram is accessorv to the right to a 
drain and the owner of the dominant tenement is 
therefore, entitled to demend reasonable convenience 
for cleaning and supervising the drain. L Kirp\ 
Ram V. Notified Area Committee 813 

Easements Act (V of 1882), s. 60, See Lan-dloud 
and tenant 479 


/>ortP« aj account 

books—Plaintiff s vague statement as to dealinas 
whether sufficient proof. ueanngs, 

of account books and a 
general statement by the plaintiff that there were 

oient^vwtn defendant is not suffi- 

the dSendanI Partieular item charged against 

the defen dant L Buta v Tirlok Chand 862 

s. t)0. See Penal Code, 1860, ss. 497, 498 


of credence of contents 

of document—Evidence of person who has not read 

document, whether admissible. ^ 

Under s. 63of the Evidence Act oral evidence of 

the contents of a document must be giren by some 


GENERAL INDEX. 


VoL ICO] 



Evidence Act— contd. 


Evidence Act— condd. 


person who has seen those rontents. that is to sny, 
who has read the document. Evidence tlint the wit¬ 
ness saw the document and heard it rend out by some¬ 
one else is only hearsay so far as the contents are con¬ 
cerned, and does not fultil the requirements of s. 60 
of the Act. P C Ma Mi r. Kalanpar Ammai., 25 A. L. 

J. 65; A. I. R. 1927 P. C. 15; (11)27) M \V. N. 80; 38 M. 
L. T. 41; 25 E. W. 312; 28 P. E, R. 109; 5 R 18; 52 M. 
h. J. 376; 6 Bur. E. J. 40: 45 C. L. J. 26:i; 8 P. L. T. 
280; 31 C. W. N. 621; 29 Bom. E. It. 8 ( 0 1 

-S. 92. See Kei'.otiauli; I.s.stri’mrnts Act, 

1881,3.46 332 

—- 8 . 92, prov. (1h 5ee Vknpor anpi’I-rchaser 

568 

-S. 92, prov. (2). See. vStamp Act, 1899. s. 2 

(5) (22) 794 

—— s. 92, prov. (3)—Ora( evidence to prove 
that a deed was not intended to take ci/ect, admis¬ 
sibility of. 

Parties to a sale-deed cannot be allowed to adduce 
oral evidence to show that they never intended that 
ownership should pass and that conseipiently there 
was no sale notwithstanding the execution of a sale- 
deed. A Lachmax !>.^s r. Ram Prasap, 25 A. L. J. 319; 
A. I, R. 1927 All 422 1029 

_S. 92, ^rov. i^)—Oral aoreement io'accept 

less than mortgage amount in full discharge of 
mortgage-debt, whether can be proved. 

An oral agreement by a mortgagee to accept a lesser 
amount than is due on a registered mortgage-deed in 
full discharge of the mortgage cannot be proved under 
8.92 (4) of ths Evidence Act. M Ykonanarayaxa 
Ayvau V. SuppAX Chftty. 52 M. L. .T. 224 54 

_8.108—Person not heard of for .seven years 

—presumption as to time of death Punjab 
Limitation Customs Act {I of 1020), Sch. J,Art.2 
(b)— Limitation—Burden of proof. 

Though there is a presumption of a person s death 
if he has not been heard of for a period of not less 
than seven years, there is no presumption that he died 

at anv particular date. • j 

In a suit for possession by a collateral of a vendor 
on the ground of the invalidity of the sale it is 
for the plaintiff to prove that his suit is within three 
years from the vendor’s death and it is not enough 
to show that the vendor is dead. L Fateh Ai.i r. 
Ahmad Din. A I. R. 1927 I,ah. 284 833 

-S. 114, Ulus, fg)—B'itness expected to know 

not called—Presumption. , j* , 

» Where a witness of high standing expected to know 
a party's case is not called to cive evidence, the pre* 
sumption is that if called his evidence will not 
be favourable to such party. R IIaGai v. Ma Me, 4 
R. 522; A. I. R. 1927 Rang. 102 250 

- S. 115« COT 

SeeC P. C.. 1908. 8 11 527 

See Evidrntr Act, I8i2, ss 17. 115 
_ S. ^■^6—Pa?ldlo7■d and tenant—Estoppel of 

tenant against denying landlot-d s tUle—Mortgage of 
unrecognised sxih-divUion of bhafi-.Uortffaflo,- con- 

tinuing in possession under rent-note-S,nt b„ 
mortgagee on rent-note-Plea of dlegaltty oi 
(ransacH07.-K»!0,.pe/--«;.™l-y/ ond 

Narwadari Tenures Act (V of ISh.t. s X. 

The owner of an unrecognised sub division o£ a 
tftaffwhohas mortgaged the same but continurs to 
remain in possession by executing rent-notes o . 
mortgagee from time to lime is not estopped from 
contending, in a suit brought by tl.e mor gagee on 
the basis of ope o£ such notes, that the rent-note u as 


pari of a transaction amounting to an alienation of 
an umecognised sub-divitioii of a bhag which is 
expressly prol.ibited by the Bombay Blmgdari and 
Earwadari Tenures Act. and consequently illegal. 
B Bhavax Eai.li- V. L’mar Mahomi-d Bmaiji, 20 Bom. 
L. R.97: 51 B. i;l; A. I. R. 1927 Bom. 129 1004 

Excise Officer—Report, whether complaint. See 
Cr. P. CV. 1898. 4 n) 540 

Executing Court -1‘ower to restrict bidders to 
jiarticular class of j)eoj>lo. See C. P. C., 1908, h. 
60(1) 1008 
Execution Of decree— Duty of execution Court — 
Objection to temns of decree, whether can be enter¬ 
tained. 

A Court executing a decree cannot go behind the 
terms of thf* decree and must execute it as it stand.e. 

Where a decree declares the pcr.stmal liability of a 
judgment-debtor, a (^lu t executing the decree cannot 
entertain the objection tlmt the judgment-debtor is 
not personally lialde under tlic decicc. L Dilsveh 
Rai V. L.u'HMax Das, 9 Lali. L. J. 7; 28 P. E. R. 71 

156 

- Payment by judgment-debtor of decree amo^mt 

into Court—Effect upon other creditors—Amount, 
whether liable to be attached by another decree- 
holder — Fraud on ci'editoi's, what coiwtitutes. 
Every payment on account of a debt is perfectly 
lawful payment irrespective of its effect upon other 
creditors 

A payment by a judgment-debtor in satisfaction of 
the decree against him is a final discharge of his 
obligations thereunder and the Court is bound to 
enter satisfaction of the decree. ?uch money cannot be 
regarded as lying to the credit of the judgment-debtor 
60 as to be liable to attacliment by another decree- 
holder, nor does such payment constitute a fraud upon 
other decree-holders, even if there was nothing left 
for them to proceed against. M Chixxamalu v. 
Kuxhikaxxa Mexox, a. I. H. 1927 Mad. 625 24 

Explosives Act (IV of 1884', s. 5, rr. 32. 138 - 

— License—Breach of coJidition by servant—Master's 
liability—Acting 'in the scope of employment,' 
meaning of. 

The accused held a license under the Explosives 
Act to manufacture gun-powder, containing a 
condition that the explosive shall be manufactured 
in a tent or lightly constructed building exclusively 
appropriated for the purpose and sepnrated from any 
dwelling house, highway, street, public thorough fare 
or public place by a distance of one hundred yards. 
The accused constructed a building which complied 
with this condition. One of his servants employed 
by him to manufacture gun-powder took the necessary 
ingredients from this building to the accused’s house 
and performed part of the process of manufacture 
there An explosion occurred and the servant and 
another were injured. On a trial for breach of the 
conditions of the license: 

Held, per Fawcf.tt and Cmmp, JJ. <Shah, J. dis¬ 
senting)—that inasmuch as the .servant was acting 
in the course of lier emp'oyment and inasmuch ns 
the Statute impo.setJ an absolute liability on the holder 
of tlie license llie nccuBcd was guilty 

Par Shah. J. —In leaving the licensed building and 
going to the accused's house the .servant acted outside 
the scope of her employment and the accused was not, 
therefore guiltv. B Emfkror v. Maiiadevappa Haxmax- 
tappa, 29 Bom. E. U. 153; A. I. R. 1027 Bom. 209- 28 

Cr. L.J. 304; 51 B. 352 972 
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Factories Act (XII Oj'1911), SS.2 (2) (3), 23,41 

— 'Factory,' 'premises,' 'p^ecijicts, 'employment '— 
Drying yard away from main building, whether 
factory—Sorting ground-nuts by children for 
decorticating them, whether amounts to employment 
—Offence —Manager's liability. 

The word ‘premises’ in s. 2 (iU of the Factories Act 
means the main building and its appurtenances and 
the word ‘precincts' is intended to include any ad¬ 
junct thereof. 

A factory includes everything, machine, rooms, sheds, 
godowns and yards, if within the premises or pre¬ 
cincts mechanical power is used in aid of any process 
for altering for transport or sale of any article. The 
test is whether mechanical power is used in aid of a 
manufacturing process used in the i>rcmisc.s. If it 
is so usi'J in a particular room, the wliolc premises 
are a factory and not merely the room. 

A drying yard 5 or G yards from the wall of the 
building in which machinery for decorticating ground¬ 
nuts is used is part of a factory within the meaning 
of s. 2 (.*1) of the Factories Act and llie employment 
of children therein in contravention of the provisions 
of s. 23 of the Act is an ofiVnce. 

The sorting of ground-nuts for use in a ground-nut 
decorticating macliine is work connected with the 
article, subject of manufacturing process, within the 
meaning of s. 2 ^2; and amounts to employment under 
the Act. 

Once it is found that cliildren are employed in a 
factory in contravention of s. 23 of the Factories Act 
the occupier or manager is liable under s, 41 of the 
Act It is immaterial who actually paj's them their 
wages. M Kam.^nadham. In re, 25 L. W* 176; 52 M. L 
J. 207; 38 M. L. T. 78; 28 Or. L. J. 267; A. I. H. 1027 
Mad. 315 235 

Foreign-Judgment, suit on. .Sec C. P. C.. 1C08. s. 

13 (aj 555 

Fraud— Suit to set aside decree on ground of fraud, 
when maintainable. ' ’ ’ 

A decree cannot be challenged in a subsequent suit 
upon tlie ground that it is wrong or incorrect or was 
obtained by means of perjured evidence, false docu¬ 
ments or the like. Where, however, the allegation is 
that the decree was obtained by practising a gross 
frau 1 upon the Court, a separate suit to set aside the 
decree is maintainable. C AunfL Pari u. Amikjan 

603 

Fraudulent transfer —Transfer just before attach¬ 
ment, whether can be presumed to be fraudulent— 
Undue preference. 

The mere fact that a transfer in favour of a cre¬ 
ditor is effected after the passing of a decree against 
tlie transferor and just before an attachment under 
tliat decree is not by itself sufficient to raise a pre¬ 
sumption of fraud. R S. U. M. M. Xarayan’an’ Ohettiar 
V . Maoan’LAL C Bur. L J. 8. A. I. R. 1927 Rang. 1C8 

993 

Gambling. .See Contr.vct Act, 1872, s. 23 345 

Grant—Brahmottar—Proof of ancicjit grant— Long 
possession under definite claim—Presumption of lost 
grant-Bengal Tenancy Act fVlll of 1SS5) s 
103B—Entry in Record of Rights-Presiimption of 
correctness, rc6u^^a^ of—Evidence—Document not 
inter partes, admissibility of 

A person who cliirns to hold as a tenant land within 
the ambit of a zemindari must prove his ri«^ht to 
hold it without payment of rent bv a grant from the 
semindam but the production of the grant itself is 
aot the only way to prove a grant. 


Grant-conrld. 

Where there has been long continued possession 
in assertion of a right, it is a well-settled principle of 
law that the right should be presumed to have had a 
legal origin, it such a legal origin was possible and 
the Court will presume that those acts were done and 
those circumstances existed which were necessary to 
the creation of a valid title 

Whether a presumption of a lost grant should be 
raised or not depends on the circumslanccs of each 
case. 

Jt is only in cases of long possession under a claim 
of a definite right that the question of presumption 
of a lost grant arises. 

In raising the presumption of lost grant care must 
always be taken to see lliat long possession is clearly 
established to have been enjoyed under a definite 
claim of right in such a manner that in the circum¬ 
stances it was likely to have attracted the notice of 
the person or persons whose riglits are adversely 
affected by such a claim. 

With regard to the hrahmottar grants made 
in ancient days in Bengal by the Rajas and 
Zemindars, long possession by the grantees and their 
successors under a claim of rent-free brahmottar grant 
is all that can be expected after a long lapse of time 
in proof of a legal origin of such grants. Where 
possession under such a claim for a long period 
is proved by direct evidence, the Court not only 
might, but ought to presume that the claim was 
based upon a lost grant. 

Although an entry in the Record of Rights must 
be presumed to be correct unless the contrary is 
proved yet, where the matter is investigated by the 
Civil Court and the parties adduce their evidence on 
the point in controversy, the entry loses its weight 
when the evidence discloses no foundation for it. 

Documents showing the dealing of tlie property by 
the descendants of the original grantee, as rent-free 
hrahmottar and evidencing the transfer of their in¬ 
terests are admissible in evidence to prove the title 
of the grantee. C Kiran Chandra Roy v. Srinatii 
ChakraVART i, 31 C. W. N. 135; A. 1. R 1927 Cal. 210 

453 . 

Guardians and Wards Act fVlil of 1890), ss. 7, 

39— Removal of guardian, principles relating to— 
Testamentary guardian, when to be removed'^ 
Welfare of minor. 

Under s. 7 of the Guardians and Wards Act a Court 
cannot appoint another person as guardian in place 
of a testamentary guardian until the powers of such 
a guardian have ceased und^r the Act. But, under 
s. 39 of the Act it is as much the duty of the Court 
to remove a testamentary guardian as it is to remove 
a guardian appointed by itself, if any of the grounds 
mentioned in that section exists. 

If there are reasons to suspect that a testamentary 
guardian is guilty of continued failure to perform 
the duties of his trust and has ill treated or neglected 
to take proper care of the ward, ihe Court should, 
acting either on the application of any person inter¬ 
ested or 8 U 0 motu, remove him, the paramount con¬ 
sideration for the decision of the Court being always j 
the welfare of the minor. L Kishno v. Partabo. 28 
P. L. R. 127 738 

— ss. 25, 39—Application for custody of 
ward — Guardio.n too weak to keep minor—Refusal 
of application, legality of—Court's duty to help 
guardian in discharging his duties. 

A Court cannot refuse to grant relief under s. 29 
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Guardians and Wards Act— concld. 

of the Guardians and ^Va^ds Act for return of the 
ward to the custody of the guardian on the ground 
that the guardian is too weak to keep the minor. 
It is the duty of the Courts to protect the weak 
agaiust the high-handed acts of the strong and this 
duty has to be performed with greater vigilance when 
the aggrieved party is a duly constituted guardian 
appointed by the Court itself and the victims are 
minors under its charge. 

If the guardian is incompetent or is otherwise an 
improper person to be allowed to continue as such, 
proper proceedings must be taken under s 39 of the 
Guardians and Wards Act for his removal and the ap¬ 
pointment of another guardian. Hut until this is done it 
ia the duty of the Court to render all assistance to the 
guardian in the discharge of his duties and to see that 
the minors remain in his custody. 

In order to take action under s 25 of the Guardians 
and Wards Act it is immaterial wlip.ther a minor 
leaves the guardian's custody of his own acconl oris 
removed forcibly by others. L A.\iui Khan v. Tai.kh 
Muhammad, A. 1. K. 1927 Lah. 2GC 807 

-SS. 34, 35, 36, 41 (3)—Discharge of 

guardian—Procedure for scrutiny of accounts — 
Regular suit. 

Where a guardian appointed by Court under the 
Guardians and Wards Act has been finally discharged, 
the Court can, acting under s. 41 (3b direct the 
accounts in his possession to be delivered, but when 
the measure of the guardian’s liabilities is sought to 
he put in issue, the proper course is to apply to the 
Court under s. 35 or s. 3G and tlien file a regular 
suit against the guardian. M Tiruvfngadatha Iyengar 
V. Thiruvengadam Iyengar, 38 M. L. T. 115; 26L. W. 

600 

-8, 39. 

See Guardians and Wards Act, 1890, ss. 7, 39 738 
See Guardians and Wards Act, 1890, ss. 25, 39 807 

-s. 41 (3). 5ee Guardians and Wards Act, 

1890 89. 34 ETC. 600 

Gwalior State —Custom ns to adoption. See Hindu 
Law—Adoption 778 

Hindu Law— Agreement by /affter—Suit for specific 

performance—Claim for earnest money. Sec 0, P. 

O.,1908.O. VI, R. 17 56 

—- ■ ... Suit by reversioner—Prima facie proof of 

nearest relationship., rei'crsioner s duty to adduce. 

A plaiutiff suing as the nearest reversioner after 
the death of a widow must at least adduce pi'irna 
facie evidence that his claim is superior to that of 
any other person. It is not enough to rely upon 
statements in the plaint or in a genealogical table, or 
merely to prove that a certain relationship existed 
between the plaintiff and the propositus M Thokai.uV 
Sbshamma V. Yellatur Vbnkatareddi, 52 M. L. J. I5^: 
38 M. L T. 45 500 

- Suit for partition against father, brother and 

alienees from brother—Debt incurred by father 
prior to suit —Decree agaitist family pi'operty 
exonerating alienees, effect of—Liab lity of family 
property for decree debt—Institution of partition 
suit, effect of, on antecedent dJpbis of father. 

The purchaser of an undivided share of a Hindu 
co-parcener gets only an equity to enforce parliiion 
and takes the share when partitioned subject to all 
the liabilities on it in the hands of his vendor. 
What is decided in a partition suit ia the rights 

and liabilities of parties on the date of the plaint. 


Hindu Law—contd. 

The decree refer.? baek to the date of suit, unless 
the partition suit is ba-ied on an antecedent sever¬ 
ance of status when tlie Court will have to decide 
the rights and liabilities as on that date and pass a 
decree accordingly. In either case the date to which 
the decree refers will be the date when the seveiance 
took place. 

For purposes of partition in a joint Hindu family 
an account has to bo taken of the debts and liabilities 
binding on the estate. In the case of a managing 
member of a joint family, all debts which he has in¬ 
curred for proper l<“gal neces.-sity of the family he is 
entitled to have paid out of tlic joint jiroperly before 
the shares are allotted to tiie several co-parceners; 
and in the c.ase of a fatlu-r lie can ask all his debts 
which are neither immoral nor illegal to be so paid 
out of the joint estate of himself and his sons b( fore 
partition, wiiether such debts be shown to be for 
legal necessity or not. 

During the pendency of a suit by a Hindu son for 
partition agaiust his brother and father and alienees 
from the brother a creditor tiled a suit agaiust all of 
them on a promissory note executed by the father and 
obtained a decree against the father personally and 
against the family property, the alienees being, how¬ 
ever, exonerated: 

Held, (1) that in the partition suit, the alienees 
could get their alienor’s share only subject to tlio 
liability of the debt, notwithstanding that they were 
exonerated in the creditor’s suit; 

(2) that inasmuch as on the date of suit for 
partition the family was joint and the father's power 
to sell the joint property for his just debts was 
subsisting, the Court was bound to recognise in the 
decree the existence of sucli debts as were payable 
out of the joint estate and make the necessary pro¬ 
vision for their liquidation before directing partition 
by metsa and bounds. M Koduru Vknkureddi v. 
MaquntaVenkuKeddi, 52 M. L. J. 387; ('1927'M. W. 
N. 267; 25 L. W. 784; A. I. R. 1927 Mad. 471; 38 M. L. 
T.342 1018 

- Adoption. See Transfer of Property Act, 

1S82, 63. l:i2. 123 105 

_ Adoption of orphan—Custom- 

Burden of proof — Custom, whether exists in Gwalior 
Slate—‘Tawarikh Jagirdaran’—/?eco( 7 nition of 
adoption by Government, effect of—Succession to 
jagirs and to other properties. 

Under the Mitakshara an orphan cannot be validly 

adopted. , , , , 

If a custom is proved under which such adoptions 

do take place, they would have to be held valid. 

The burden of proving suoh a custom lies heavily 
on the person setting it up. 

A custom by which an orphan can be validly adopt¬ 
ed does not exist among the common residents of 
thi Gwalior State 

The rules contained in the 'Tawarikh Jajirdaran 
(History of the Jugirdars) of Gwalior State are rules 
laid down by the Dirbar for regulating the succession 
to jagirs. They in no way embody the record of 
any particular * custom which prevails in Gwalior 
generally. Those rules are restricted to the jagirs 
and jagird'irs and are not applicable to the people 
in Gwalior in general. 

Thore is no inconsisteiicy in the succession of an 
alleged adopted son to a jagir being recognised by 
the State and his not being a valid adopted son re¬ 
garding other properties, the devolution of which do3s 
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ntt depend on the Slate's sanction, 
i'. .\lAN(iEiSAR Kao. *2.5 A. L. J. 165; A. 
253; lU A. 303 


A ScKHDiR Singh 
1. K. 1U27 All. 

778 


—--Alienation by limited owner-^Higk rate 

of interest--Burden of proof as to reasonableness 
of rate of interest. 

Those who support a mortgage by a limited owner 
at a high rale of interest must show not only that 
there was necessity to borrow, but also that it was 
not unreasonable to borrow at such rate of interest. 
O Jatan Singh v. Mahadeo Prasad 686 

- (Bombay SchOOl)-Pou'ars in c. P.~Widow 

—Acquisition from income of husband's estate— 
Accret ion — Intentinn--Tc.'^t. 

The Powars, settled in kh« Central ProTincec, 
arrived in these Provinces long l>efore and altogether 
independently of the AUiJu’uttas. 

Tft® Powars, settled in the District of Halaghat, 
did not migrate from the Domiwiy I’residency, bring¬ 
ing with them Bombay c*et(xns, nor are they ^^ov- 
erned by the Mayukha School of Hindu Law. ° 
Tha question whether a Hindu widow who pur¬ 
chased immoveable property out of the profits of the 
estate inherited by lier from her deceased husband, 
intended to tivat the aojui^ition iu 3 an incremeat to 
her husband's e»iotw or not, must be judged from 
her actual conduei mi laAkiair and dealitig with the 
acquisition in question. N Ki khmadai v. Jaiiml A 
i, K. 19:^7 Nag. 12'J 457 

- OebXs—Ancestral property^ liability of, for 

debts of father. 

Ancestral property is liable for the debts of a 
Hindu father unless it can be sliown that they were 
contracted for immoral or illegal purposes. L Madan 
Mohan Singh r. Dallat Kam I7 


- Guardianship— 5 /a 7 Tia^e —Bride, whether 

must be given away by guardian personally. 

Under the Hindu Law it is not absolutely neces¬ 
sary that the bride should be given away’ by the 
legal guardian; what is necessarj' is that the g’iving 
away should be with the knowledge and consent of 
the guardian. Where, therefore, the bride’s father 
is unavoidably absent from the marriage and the 
bride is given away by the mother with the know¬ 
ledge and consent of the father, the marriage is per¬ 
fectly valid. C Bk.nodini Howldar v. E.uphp.or. 28 Cr 
1 . J. 337; A. 1. K. 1927 Cnl. m 711 

- Step-mother, whether de jure 

guardian-’MorIgage by step-mother-r Antecedent 

debt. 

A step-mother is not a de jure guardian of her step¬ 
son under Hindu Law. 

Where it is not proved that the step-mother was 
in fact the manager of her step-son’s property or the 
guardian of his person, a mortgage of his'properly 
effected by her is not a mortgage by a de facto guardian 
and the debt secured by the mortgage’ cannot be re¬ 
garded an antecedent debt. L Chandu I.al v 
Mukakdi Lal, 28 P. L. K. C5; 9 Lah. L. J. fil; A I k 
1927 Lah. 133 53 

- Inheritance —Fxrli/sjon from inheritance 

— Dumbness, whether should be congenital and in¬ 
curable. 

Dumbness should be congenital in order to be 
sufficient to disqualify an heir from inheriting under 
Hindu Law. It must also be incurable- 
Per Shah, J .—The rule that congenital deafness 
and dumbness constitutes a disqualification accord¬ 


ing to Hindu Law to inherit is not obsolete. B 

hAVITRIDAI GaNESH KhaDILKAR t’. BhaUBIIAT SaKHARAM- 

mat, 29 Horn. L. K. 64; 51 B. 50; A. I. R. 1921 Bom. 

586 


-Inherltance-f/nc/w of the whole blood, 

whether exclude uncles of the half blood. 

^^stinction between the whole blood and the 
half blood observed in the case of brothers and their 
sons according to the Hindu Law does not, under the 
Mitakshara Law a.s administered in the Bombay Pre¬ 
sidency e.xteud to the uncles of the deceased, that is, 
the sons of his grandfather. Paternal uncles of the 
■" hole blood do not, therefore exclude paternal uncles 
half blood in the Bombay Presidency. 

Ihe decision in Vithalrao v. Ramrao isuot over¬ 
ruled by the ruling of the Privy Council in Ganga 
Sahai V. Kesri. B Shankar Ba.ii Josiii v. Kashin'ath 
Ganesh Puranik, 29 Bom. L. R. 1; A. I. R. 1927Bom. 
97; 51 K. 191 430 


-y Joint farrilly —Alienation by co-pareener 

—Suit for partition by other members—‘Allotment 
of property alienated to alienor's share — Equities— 
Date of ascertaining value of alienor s share. 
Where a member of a joint Hindu family alienates 
a particular itenr of property for purposes not bind¬ 
ing upon the family and the value of the property 
so alienated is less than the share of alienor, in the 
joint family properties, in a suit for partition brought 
by another member of the family, it is competent to 
the Court to allot the property so alienated to the 
alienating member and thereby allow the vendee to 
retain it. 

The value of the share of such alienating member 
must be determined as at the date of the alienation 
and not at the date of suit. M Sivanaravana Pilwi 
V. Ml-thi-ku.mara Sithapathiar. 38 M. L. T. 122 747 


- -y- Alienation by co-parcener—Suit to 

set aside alienation and for partition—Equities 
in favour of alienee—Allotment of property alienated 
to alienor's share—Mortgage with possession by 
manager without necessity—No suit to set aside 
mortgage by junior member for over 12 years — 
Mortgage, binding nature of—Suit for partial 
partition—Objection as to maintainability of suit, 
whether can be first raised in second appeal. 

In a suit by a Hindu co-parcener to set aside an 
alienation by the other two co-parceners and for parti¬ 
tion of the properties alienated, it was found that the 
alienee had spent some money for improvements, 
that he was entitled to |rds of the items purchased by 
him in any event, and as to the remaining ^rd he had 
the right to be in po.ssession as othidar and that the 
plaintiff could not recover without paying the othi 
amount and compensation for improvements: 

Held, that in effecting the partition, the items 
alienated should, in equity, be allotted to the share 
of the alienors and the alienee must be allowed to 
retain them if possible. 

An objection to the maintainability of a suit as 
being bad for partial partition cannot be allowed to 
be taken for the first time in second appeal when no 
issue thereupon has been raised in the Courts below. 

A usufructuari’ mortgage executed by a manager 
® family without necessity is binding upon 

^ member thereof who has not sued to se 

aside it for over 12 years from the date of the mortt 
^ Nagur Pichai Kowther v. Rakkappa, a. I 
R. 1927 Mad. 528 202 
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Hindu Law -contd. 

- Joint faml ly —and 

ters daugh of deceased m^’niber of famihi—Iiight to 
claim maintenance—Xatlukottai Clutties, ivhcther 
Sudras. 

Under the Hindu Law the ille^ilininte son of a 
permanently kept ooneuliine of a deceased Sudra 
is entitled to maintenance from tlie co-paivenary 
property of the family of which his failier was a 
member. 

The illegitimate daughter, iiowever, lias no such 
right of makitenance. N’o Hindu Law text makes 
any provision for her and slio cannot be regarded 
as a member of the joint family of the father. 

Nattukottai Chettics are iS'adra.s’. M P. M A. M. 
Vellmyapi’a Chbtty i’. Nataua.»an, 52 M. L. J. 2.'!b 25 
L. W. 493; A. I. U 1027 Mad. 380; 50 M. 310 655 

-Manager* Agreement to sell — 

Liability for damages. -See Costuact Act, 1872. s. 
73 4 2 2 

-IManager's liability to maintain mcm- 

bsr. See Lunacy Act, 1012, s. 88 575 

Partition—Seiyaration of one mem- 


her—Presumption of separation of other members 
inter se—.Vo presumption of separation of other 
members from their sons. 

When it is established that in a joint Hindu 
family consisting of three brothers, one has separated 
from the other two, there is a presumption that the 
remaining two brothers have separated inter se but 
there is no presumption that such a brother has 
separated from his own sons. On the other hand, 
the presumption is to the effect that such a brother 
with his descendants will form the members of a 
joint Hindu family governed by the Mitakshara 
Law. 0 Deputy CoMiiissioNER, PARXAnoARn v. Siieo 
Nath, 4 0.W. N. 215: A 1. R. 1927 Oudh llO 689 

. - - Presumption of jointness—Alienation 

hy manager—Burden of proving that property 
alienated is ancestral properly—Alienation of joitit 
• and self^acguired properly—Partial necessity 

Procedure—Rights of alienee. 

Although, ordinarily, as between two Hindu bro¬ 
thers there is a presumption of jointness, yet, wlien 
a suit is brought for the recovery of possession of a 
certain property that has passed out of the hands of 
the family of which the plaintiffs arc members, 
and in that suit it is contended by the defendants, 
that the property sought to he recovered by the 
plaintiffs was not the ancestral property of the plaint¬ 
iffs, the burden of proving that the property was 

ancestral lies on the plaintiffs. 

Where in the case of an alienation by the manager 
of a joint Hindu family of properties belonging to 
the family and his own 0 <^lf-acqui 6 itionSr the pro- 
portionate amount of the sale consideration found 
to be for legal necessity is in excess of the propor¬ 
tion that the joint family property bears to the self- 
acquired property, the members of the joint family 
impugning such alienation are not entitled to recover 
any portion of the joint family property from the 
alienee. A Lachman Dube v. Ambika Dube, A. I K. 
1927 All. 3t;6 . ^ r» 

_ Property of joint family —Revenue 

registry in the name of s ime members-Compromise 
decree against these members, whether binding on 
family-^Manager, power of, to confess judgment. 
Where a person is entered in the revenue papers 
representing himself and others of bis family he 
be sued, in a suit calling in question that entrj, 

I’Cpwsotttativfi ol tltese other members. 


Hindu Law-contd. 

It is competent for the persons rcpi.xuitirig a 
family in the village/j/ieicul to coiife.s.s jiidgiiK ut in a 
suit brought against th-family on tin gioiiii-l that it 
had no interest in the hn<J. 

A compromise deerce j)iiss-(i agiinst a manager or 

representative of a joint Hindu family is bimirng on 

the other memliers of the family in' the ab.xonco i,i 
fraud or collusion. A Rau Lai. Kukki v. I^wchu Aiiiir 
L. IL 8 A. 69 Rev 316 


- Joint family —Preperff/ standing in the 

name of a member Presumplion—Xucleus, burdtn 
of proof. 

Tlicre is no presumption that a Hindu family has 
any joint properly and it is noeessary to establish 
the existence of a nucleus of joint family jiropcity 
before the property in tlie po.sses.sion of any one ineni- 
ber can he presumed to be joint family prox):‘iTv. 
B Daji R.VM.II Patil i*. Laxman R.voji 'J'u/e 29 Jkm' 

L. R. 122; A. I. R. 1927 Rom. 110 ’ 937 

- —Sale of ancestral prnperty—Xecessity 

—Duty of vendee—Portion of sale consideration 
not accounted for, effect of. 

Where a Hindu father has sold ancestral profiorty 
for the discharge of his debts, if the ai>j)lication of ihe 
bulk of the jiroceeds of the sale is accounted for, 
the fact that a small part is not accounted for will 
not invalidate the sale. this, however, it docs cot 

follow that the sale will be invalidated wlieiever the 
part of the sale consideration not accounted for can¬ 
not be described as small. The tiue question which 
falls to be answered in such cases is whellier the sale 
itself was one ivhich was justified by legal nece.ssRv. 

The purchaser is, in such a case, bound to inquire 
into the necessity for the sale and to satisfy himself 
as well as he can, that the vendor is acting in Hie 
particular instance for the benefit of the family. ]f 
lie does inquire and acts honestly, the real existence 
of an alleged and reasonably credited necessity is not 
a condition precedent to the validity of the sale 
which renders him bound to see to the application of 
the money. 

Where it was found that the sale challenged waa 
made after due inquiry as to the legal necessity by the 
vendee, that such necessity was proved by him to Hie 
extent of Rs. 3,000 out of a total price of Rs, 3,5C0 and 

that the sale was for an adequate consideration; 

Held, that the more fact that after a long interval of 
time the vendee was not able to establish how the 
surplus of Rs. 509 was applied w'as not a sufficient 
ground in law for setting aside the sale. P C Sri 
Krish.n Das v. Nathu Ra.m, 25 A. L. J 60-A I R 
1927 P. 0.37; (1927) M. W. N. 89; 38 AI. L.’ T 48-4 
O. W. N. 184; 8 P L. T. 210; 31 0. W. K. 4ti2- 54 1 A 
79; 49 A. 149; 29 Bom. L. R. 625; 45 C. L. J. 386^ 52 

M. L. J. 720 1*30 


*-H ill, validity of—Insolvency of 

father—Power to sell son's share in family 
perty, whether vests in Official Receiver. 

Where a Hindu father and his son form a joint 
Hindu family and continue to be joint until the dtath 
of the father, any Will made by the father is inopera¬ 
tive and invalid so far as tlie joint property is cen- 
cerned and the son takes his fathers estate by survi¬ 
vorship. 

The power of a Hindu father to sell his son s shore 
in the joint family properly for paying off his just and 
proper debts vests, on the insolvency of the father in 
the Official Receiver. L Pur Bai v, Tclsi pAS-TAnio. 
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CHAN- Mal. 9 Lah. L. J. 30; 28 P. L. R. 134- A. I. K 
1927 l.ah. 132 ’ -IIq 

- Marriage— Marriage amongst sub-castes, 

vulidityof. ^’ct'I’rNAL Coi'E, 1^00. s-498 236 

-Minor -.l/or//;a(7e. f-aymcni of—Guardian, 

7mtural, whether can grant lalid discharge. 

The de facto and natural guardian of a Hindu minor 
has full power to collect debts on behalf of the minor 
and to give a valid discharge in respect thereof. 
Therefore, in the absence of fraud or collusion a 
mortgagor who jiays the mortgage-money to tlic de 
facto and natural guardian of the mortgagee, who is a 
Hindu minor, obtains a valid dischaige of tlie morl- 
gnge-debt. L Ladhu Kam v. Sazawar. A. 1. R. 1927 
Liiiii. 237 129 

- Partition- how far liable to 

render account. 

A member of a joint Hindu family i-i asking for an 
account in a partition suit cannot object to the 
various items of past expenditure by tlie karta, hut 
he can call for an account for the purpose of ascer¬ 
taining how much was saved each year out of the 
income in order that it may be at the disi) 0 sal of the 
joint family for partition. PatSiTApAM r. Hanuman 
Prasad, 8 P. L. 115 632 


yiothers share on dirision between 
soils—Arrangement for maintenance of mother—Suit 
by mother for jmrtition, maintainability of — 
Actual division by metes and bouitds beltvceyi sons 
whether neces>'ary. 

A mother cannot maintain a suit for partition and 
recovery of a share against her sons, where in a 
partition between the sons after the father’s death 
provision has licen made for her maintenance for life, 
and the arrangement has been accepted by her. 

It may be that the word ‘dividing’ in the text of 
Hindu Law' giving the mctlier a share w’hen the sons 
divide after the death of the father does not include 
a mere expression of an intention to separate but 

covers a separation in fact and does 
not restrict it to a division by metes and bounds where 
immoveable pro|>crty is concerned. 

The share which the motlier receives on partition 
of the family estate amongst her sons she receives 
for her lifetime only and the true nature of the 
estate so received is a provision for maintenance. 
O R.vjau V. Dharmraj, 4 0. W, N. 1G8; A. 1. R. 1927 
Oudli 130 


- ;—Separation of one member, effect of 

-Self-acquired and ancestral property, blending of 
—Adoption by widow—Authority of husband— 
Consent of 7'ci’er.?io«e7'S. 

Order IX, r. 5 of the Civil Procedure Code has no 
application to appeals. 

One member of a joint Hindu family can separate 
himself from the otlier members of the joint family 
and is on separation entitled to have his share in the 
property of the joint family ascertained and parti¬ 
tioned olT for him, and the remaining co-parceners, 
without any special agreement amongst t’nemselves,’ 
may continue to bo co-parceners and to enjoy as mem¬ 
bers of a joint family what remains after such a 
partition of the family property. 

Where the head of a joint Hindu family treats 
certain self-acquired property in exactly the same wav 
as the ancestral property of the family, and keeps no 
separate account of its income and expenditure such 
conduct is sutiicient to prove that the self-acquired 
l^roporty is blended with the ancestral property so as 


to alter it from self-acquisition into ancestral property. 

here a Hindu widow who has no express author¬ 
ity irom her deceased husband to make an adoption to 
lum, makes an adoption without the consent of his cc- 
parceners; the adopted son obtains no rights in the 
joint family properly. B Bauanna Sangafpa t-. Parava 
Aint.kasappa 28Bom. L. K. MIC; 50 13. 81.'); A. I. K. 

192/ Bom 68 

—Settlement— L’.sfatc gvayited to widow— 

Life-estate or widow's estate—Construction—Power 

to alienate for necessity. 

The sole surviving member of a Hindu family who 
Jiad to provide for a brother’s -widow', a daughter’s 
son, and the widows of two predeceased sons, under 
a settlement of his properties during his lifetime 
made a grant of a share in some villages to his 
dangliter s son and brother’s widow and granted the 
shares in ail other villages to his sons’ wives in 
the following terms; “The rest of the shares and 
the house I Jiave given to my sons' wives on this 
con/lition that tlie said widows should remain in pos- 
se.^sion of the properties given to them and should 
maintain themselves with the profits thereof 
My sons' wives and my brother's wife should remain 
m posses.sion of their shares, which I have given 

them, for their whole life. On the death of 

one of the sons’ wives the other shall get her share 
also. In short, so long as the three Musammats are, 

them is, alive none of my reversioners 
shall have a claim to their shares:" 

Held, that the grant to the sons’ widows was a 
grant of a life-estate with remainder to the settlor 

and his heirs and not of a widow’s estate as recog¬ 
nized by Hindu Law. 

One of the necessary incidents of a Hindu widow’s 
estate is the power transfer the properties abso¬ 
lutely in case of legal necessity. A Balbhadar Sin'oh 
V. uDAi aarain’ Singh Rifi 


Widow— Alienation—SuiTcnder to next 
reversioner—Reversioner's right to eue alienee for 
possession during life-time of widow—Surrender by 
daughter succeeding widow, effect of. 

hen a reversioner obtains the estate through 
surrender by the life-estate-holder of her estate he is 
not entitled to question her alienations during her 
lifetime but must wait till her death to do so. the 
reason for the rule being that an alienee for consi¬ 
deration from a widow is reasonably entitled to cal¬ 
culate that the alienation which she has made to him 
will bold good at least during her life-time. 

Ihis rule is equally applicable where the aliena¬ 
tion is made by a widow and the daughter -who suC'- 
ceeds after her death surrenders the estate to the next 
reversioner without having questioned the alienation 
within the period of limitation; in such a case the 
daughter must be deemed to have acquiesced in the 
alienation made by her mother and treated it as if 
it was her own, so as to render the alienation not 
liable to be questioned during the daughter’s life-time 
also. M Venka Ramayya v. Venka Narayya, 52 M. L. 
J. 634; A. 1. R. 192f Mad. 530 6 3 9 

-- Decree against widow representing 

her husband's estate, whether binding on reversicner. 
\\here the estate of a deceased Hindu has vested 
in a female heir a decree fairly and properly obtain¬ 
ed against her in regard to the estate is, in the ab¬ 
sence of fraud or collusion, binding on the rever¬ 
sionary heir. 0 Ganpat Paxdey v. Bindeshari Partab 
Bahadcr Singh, 4 O. W, N. HO; 2 Luck 133 481 
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- widow- Gift in favour of (hnujliler in lieu 
of dowry, validity of. 

Under llie Mitakshara l.a^, wlu'ther a dnngliter 
is or is not excluded from succession, it is the duly 
of hor father, and after him other brothers, ifany, 
and in the absence of brothers, of lier mother, to 
unite her in marriage to a suilablo husband before 
she attains the age of puberty. 

The widow of a separated Hindu governed l>y the 
Kitakshara Law, is entitled to make an alienation of 
her husband's property to provide a dowry for her 
daughter, and such an alienation cannot be questioned 
by the reversioners of the liusband provided it is 
a reasonable alienation in the circumstances of the 
case. The question wliether it is or is not a reason¬ 
able alienation in the circumstances of a particular 
case is a question of fact. The same rule applies 
to a gift of immoveable property made by the widow 
in favour of her daughter immediately after th« 
latter’s marriage, in luu of dowry. For the applica¬ 
tion of this rule it is imjnaterial tliat in any par¬ 
ticular family daughters are excluded from succession 
under custom. 0 Fdai Dat v. Ambika 1’rasad, 4 O. 
■W. N. 133; A. I. R. 1927 Oudh 110 503 


- _ Gift—Subsequent surrender to rever- 

sioner—Reversioner, whether competent to set aside 

9 * 

A gift or gratuitous conveyance executed by a 
Hindu widow is not liable to be avoided during her 
lifetime by a reversioner to whom she subsequently 
surrenders the whole estate. M fcoxAi Kauuppa 
PlLLAl V. Irdlayee, 52 M. L. J. 195; 25 L. W. 303; A 
I R. 1927 Mad. 429 580 

- Re-marriage— Forfeiture of widow's 


estate-Custom to the contrary—Possession for twelve 
years after re- marriage—Adverse possession—Hindu 

Widow's Re-marriage Act «/ J- , . 

The rule enacted by s. 2 of the Hindu Widows 
Re-marriage Act of lh56, that a Hindu widow on re¬ 
marriage forfeits all her rights and interest in her 
deceased husband's property does not apply to a 
Hindu widow who was permitted by custoin to re- 
marry even prior to 1856, and such a wiao\v dees 
not, therefore, acquire ownership of tier husband s 
estate by adverse possession by continuing in pos¬ 
session of the same for more than twelve 
her re-marriage. AManoat v. biiAiiTO, 49 A. *03 7 34 

Right of maintenance and residence 


in family house—Bono, fide purchaser for value, 

rights of. • i- ui . 

A Hindu widow’s right to maintenance is liable to 

be defeated bv a transfer of the liusband s property 

to a 5ona/idc"purchaser for value without notice of 

the widow’s claim for maintenance. It is also liable 

to be defeated by a transfer to a purchaser for value 

even with notice of the claim, unless the transfer 

was made with the intention of defeating the widow s 

right and the purchaser had notice of such intention. 

A widow’s right to receive maintenance is one of an 

indefinite character which, unless made a cnarge 

upon the property, is enforceable only like any other 

liability in respect of which no charge already exists. 

But, where maintenance has been made a charge upon 

the property or it has been agreed that it will be a 

charge on certain property then the transferee must 

bold it subject to the charge. . ,. ^ 

There is a- distinction between the right of a widow 

to oontlnue lo live in the anceetrol family house and 


Hindu Law- coil-1(1. 


her right over other p.irfsof the ijropeily If slio 
is living in tlie ;inc«'.stiul f.imilv Iht ii ;ni\- 

transfer or [»urciKi»c unless it is lor fnniily n^-cc^siiy 
would be subject to that iiglit. L UiiLi i .\.\i r. I'ni wi 
KAirii. A. I. li. 1927 Fail. 2l5 504 


- Widow Surnii'Uv of estate to nc.vt rrnv- 

sioner — Ueveri'iorn r's right to ihallenje. impro/tr 
alieJiation.'i ilnrtn'i iriiatc's lifetime. 

A reversioner to whom a lliudu widow surniideis 
herestate is not entitled, during ihe lifetime of ll:e 
widow, to challenge transfius made by lier btforc 
surrender wliieh, tlunigh not liindii.g cm tiie rever¬ 
sioner, would Itave b<‘eii good for the widow's life¬ 
time but for tlie surrcMider. A LAeHH.Mi Ciiand r. 
Lachuo, a. 1 R. 1927 All. I'jd; 4!) A. Xil 7 64 

-Will, coms/M/c/ion of — Jnttntion of testator 

—Bequest in favour of tiro persons—Joint tenancy 
or tenancy-in-common. 

The intention of the; testator is a very imporlnnt 
element in the construction of a Will, l)Ut where liie 
language of the Willis clear and nnaniliiguous, tlie 
question of finding out tlie intention of the testator 
does not arise and the \\ ill has to be censtiued aecord- 
ing to its plain language. 

When a gift or a Will is in favour of two persons 
without any definite specification of the extent of their 
shares, they take as tenants-in-common and not as 
joint tenants. 

The principle of joint tenancy is unknown to the 
Hindu Law except iu connection with tlie joint family. 
L Jio V. Rukman, 28 P. L. U. 78; A. 1. R. 1927 Lah. 12i>; 
8 Lah. 219 54 

-, cons/rucfio?i of — Tmists, failur, of — 

Disposal of surplus. 

A Hindu testator directed in his Will that out of 
the income of his estate a sum of Rs. CaO (subject to 
the increase mentioned in a subsequent para, of the 
"Will) be remitted monthly by his executors or trustees 
to the Managers for the time being of a certain temple 
out of which a sum of Rs. lUO should be paid to cer¬ 
tain persons in succession and the residue should be 
appropriated towards the expenses of performing 
puja at or otherwise maintaining the said temple and 
of the daily feeding of the poor there. Jn a subse¬ 
quent clause of the Will the testator further directed 
that after making the payments mentioned in the 
Will the surplus of the income of Ids estate should bo 
applied in tlie manner re.cpecting the said monthly 
sum of Rs. 050, or so much thereof as was not re¬ 
quired for the support of the persons mentioned in 
the earlier cl&use, towards the performing of puja and 
other religious ceremonies and for the daily feeding 
of the poor at the temple previously mentioned. Tlie 
trusts in respect of. the sum of Rs. lt)0 mentioned in 
the earlier clause failed: 

Held, (1) that the latter clause in the Will was a 
general residuary clause sweeping up all that was 
not disposed of by the previous clauses and that, 
therefore, this monthly sum of Rs. lUO fell into tlie 
residue of which trusts were declared by the latter 
clause; 

(2) that underthe latter clausethe residue was appli¬ 
cable for the religious and charitable purposes men¬ 
tioned in the earlier clause and that, therefore, there 
was no sum not disposed of by the Will to which the 
rules of intestacy would apply. PC Pursuttamdas 
Agabwala V. Gobind Prasad, A. I. R. 1926 P. 0. 5?; 
43 0 L. J. 465; 21 A. L. J. 55; 28 Bom. L. R. 917; 51 

L. J. 6 254 
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Hindu Widow’s Re-marriage Act (XVj of 1856), 

s. 2. 6’ee Hindu Law 734 

inam grant—CoNSiivicfio/i —"Grajit to representa¬ 
tives and assi'jns"—Death of grantee before signature 
hg Inam Couimissioncr — (ivant, whether enures to 
heirs of grantee—Madras Board's Standing Order 
Xo. oJiJ), applicahility of. 

An inam title-deed issued by the Goverainont ran 
as fallows:—‘’The inam is now conrirmed to you, 
vour representatives and assigns to hold or dispose 
of as you or they think proper.” The grantee, liow- 
ever, died before the Cv)mmissioner signed the 

grant. On a iiuestian aiising whetlier the title to 
the grant enured to the beneht of the heirs of the 


gr.intee: 

Held, (1) that the wr.rds “representatives and 
assigns ’ were mere words of limitation intended to 
expi^ss the absolute estate which the Government 
proposed to confer upon the grantee; 

i'2) that the title-deed did not. therefore, grant 
any estate to llie heirs of tlie grantee and, ns he 
was dead before it was actually executed and signed 
bv the hiain Commissioner, his heirs did not obtain 
any rights under it; 

(3) that Order No. 52 of the Madras Board’s Stand¬ 
ing Orders which referred to cases of (ieath of grantee 
affer the actual grant Ir.id no application to the 
case M CiiKNUKAM-MA c. N.ui.\simhan, 52 M. L. J. 253; 
0027) M. W. N 15G; 38 M. L. T. 133; 25 L. W. 54G; A. 

I R. 1927 Mad. 101 741 


Income Tax Act— contd. 

Ximaksair, that is, income from the settlement of 
the riglu to collect a particular kind of earth in a 
particular area during a particular season for the 
purpose of extracting saltpetre, wliere it is of a re¬ 
curring nature, is similar to rent and royalties from 
the letting of coal and other minerals and is liable 
to be taxed as income from ‘other sources’ under s. 
12 of the Income Tax Act. 

A finding of fact arrived at by a Commissioner is 
binding on the High Court in a reference under the 
Income Tax Act where it is not vitiated by any im- 
proj)er process or by failure to give effect to some 
rule of Jaw. Pat Mahadbo Ashrau Prasad y. Oom- 
iiissioNEi: OK 1nco.\ie-t.ax, 6 Pat. 29; A. I. K. 1927 Pat. 
133; SP.L. T. 359 897 

-S3. 23, 66 —Assessment under s. 23 (4), 

legality of—Question of law—Reference to High 
Court. 

Whether an Income Tax Officer has proceeded 
legally in assessinga person under s. 23 {41 is a question 
of law and where this question is involved no appeal 
lies to tlje Assistant Commissioner of Income Tax 
and the High Court will direct the Commissioner to 
refer the case for the opinion of the High Court 
under s. 6 G, Income Tax Act. L Khushi Ram-Kabam 

CHAND V. Co.MillSSIONER OF In’COME TaH, PUNJAB, A. 

1, R 1927 Lah. 288 774 


Income Tax Act (X! of 1922). S. 4 {3)~Income 
from property held in trust—Salary of Professor 
dedicated to charitable object—Executory trust — 
Exemption from income-tax. 

The salary * of a Professor who. as a condition for 
liolding the otficc, had agreed to dedicate the whole of 
it to tlie benefit of students and who in fact on receipt 
of it devoted his emoluments for the purpose agreed 
upon, is not exempt from income-tax under s. 4 (3), 
Income Tax Act, as the salary cannot be said 
to be income from property held in trust. R 
CoMMissioNiiU OF Inco.me-tax V. A. EuOAR, 4 R. 538; A. 
I R. 1927 Rang. 05 255 

_SS. 8 , 12, 66 —interest on securities hypo¬ 
thecated to Bank as security for overdraft, whether 
taxable--Received,' meaning o/—Ximak sair, whe¬ 
ther liable to be taxed—Reference—Finding of fact 
—1 nterferencc. 

Certain Oovernment securities were deposited with 
a Bank as security for overdraft. Some of them 
were endorsed over in favour of the Banh A power- 
of-attorney was also given to the Bank authorising 
it to transfer any of these securities to itself or to 
others. The Bank collected the income from the 
securities and credited the same to the assessee from 
month to month and the interest on the overdraft 
was debited similarly. The owner was assessed on the 
income of the securities It was contended that the 
income from the securities, at least to the extent of 
the interest on the overdraft paid to the Bank should 
be deducted from his taxable income: 

Held, (i) that the securities in no way ceased to be 
the property of the assessee and that the income 
from them was, therefore, a part of the income of the 
assessee; 

(it) that the income was ‘received’ by the assessee, 
as it was received by the Bank as his attorney and 
on his behalf, although the Bank had a charge over 
it; and 

(iii) that the assessee was, therefore, liable to be 
9kBS093sd on the whole income. 


-SS. 33, 34, 3S—Com7ni8sioners power to 

review—'Escaped assessment', meaning of—Wrong 
person assessed—Power to assess right person — 
Limitation. 

Where an income is assessed in the hands of an 
assessee to whom it is subsequently found not to 
belong, it must be held that the income ‘escaped’ as¬ 
sessment within the meaning of s. 34, Income Tax Act, 
as regards the person to be really assessed. 

Income Tax Commissioner’s powers of review under 
s. 33, Income Tax Act, in respect of an assessment 
proceeding are subject to the limitation imposed by 
s 35 of the Act. 

Whatever may be the reason for which an Income 
Tax Orticer may fail to assess any income within the 
period prescribed by law, he is not competent to assess 
it after the expiration of that period of limitation. 
L In the matter of Assessment of Ganesh Has op 
Amritsar, A. I. R. 1927 Lah. 248 675 

-SS. 64. 66—/lss€ 55 ment of firm—Business 

carried on in di'fferent places—'Principal place of 
business' — Tests—Dispute as to principal place of 
business — Procedure— Assessment before decision, of 
dispute, illegality of—High Court's jurisdiction to 
require stating of case — Commissioner's power to 
question jurisdiction — Procedure — Objection, when 
to be raised — Winding-up of business, e^ect of, on 
jurisdiction to assess. 

As a rule it is better in a statement of a case under 
the Income Tax Act to confine the case to findings 
of fact, and to the expression of the Commissioner’s 
opinion upon tlie points raised, and not to burden 
the case with arguments, or in the case to question 
the jurisdiction of the Court to require a case to be 
stated. 

An order for a case to be stated, is in the nature 
of w'hat is known in Calcutta and in England as the 
issue of Rule Xisi to show cause on certain questions 
indicated in the order made by the High Court. 
The Commissioner, or other authority, in stating the, 
case in efiect shows cause against the contention Q 
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the other side, and in showing cause he is clearly at 
liberty, whin he appears before tlie Court to argue 
the CUS 3 , to taice tbe objection that under tha la\T 
there was no power to issue the Kule, or to direct the 
case to be stated, and that, therefore, the High Court 
had no jurisdiction to decide the question raised in 

the case. . 

Id strictness the objection as to the junsdiction of 
the High Court to require a case to be stated should 
be taken when the question of whether it was a tit 
case in waich a case ought to be directed to be stated 

is considered by the Court. 

Where a question as to which is the principal 
place of business of a Company arises, the Income 
Tax Odicer cannot himself decide the question or act 
as though it had been determined in accordance with 
the provisions of s. 61 of the Act and if he proceeds to 
prejudge the issue or to act as though it has been 
determined and to assess a firm as though their 
principal place of business was in his own jurisdiction, 
in spite of the dispute being still undetermined, he 

acts illegally. , , • • i i # 

Where the question about the principal place of 

business is between places in more Provinces than 

one it^is to be determined by the Commissioners 

concerned and if they do not agree, by the Board 

of Inland Revenue. When such a question arises the 

Incoms Tax Odicer should immediately communicate 

the fact of such question having arisen to his own 

Oomnuftsioner. . « 

vVnere there is a total failure on the part of the 
Income Tax Authorities to apply the plain provisions 
of s 61 and on the other hand, an illegal assumption 
of authority by the Income Tax OJiceriaone of the 
places of business to assess the assesses, as though 
their principal place of business had been determined 
to be in such place, the existence of an alternative 
remedy under s. 61(3) does not affect this case, and 
cannot be held to be a bar to the right of the appel¬ 
lant to have a case stated, and to the jurisdiction of 
the High Court to answer those questions in the way 
in which it holds they ought to be answered. 

Ordinarily the principal place of business of a firm 
or Company is the place at wnich the persons direct¬ 
ing tne Company or firm do tueir business. 

I’ne fact tUat goods are manufactured in one place 
does not maxe tuat place necessarily the principal 
place of business; nor is the fact that the bulk of the 
practical business is conducted in a particular place 
a sole or indeed the important test m considering 
which is the principal place of business. 

If business was being carried on in a particular 
place the fact that the business has been stopped 
would not deprive the Income Tax Authorities of that 
place of their jurisdiction to assess. Ain tfte matter 
o/ AlissBs i)iNA Nath-Hbm Raj, A. L. J. 2ao;A.l. 

R. 11127 All. 756 


s. 66i 


5 ee iNCOiiB Tax Act, 1922 , ss. 8 etc. 
S6C iNCoiiE Tax Act, 1922 , sa. 23 , 60 
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___ g, 66—Statement of case to High Cnu? t— 

Several aesessees—Separate assessment of fax—b’ame 
Questions involved—Joint application to Commie- 
siontr on single fee, whether snfjteient-rime for 

filing application—OommisBionzT ortourt, whether 

can extend time. 

* Different uersjns who have been separately assessed 
to income-tax must file separate appU^tious and 
jisy separate fees for the purposes of stating; oases to 

10 


the High Court under s. Gi) of the Income Tax Act. A 
single (jomi^uied appU»'.ation uy all uf tii nii on one 
ee IS not ooinp •leal even Miougn a C)iiunoii que;>lioii 

ariSs-'S in all of them. 

Where four assessees who were separai.fiy 
to iacome-lu.x apihied on one single applieatioa ac¬ 
companied by a lee of Ks lOd for stating a ease to 
the High Court and tlie Commisaiouer diiv. icd ihcrii 
to put in four separate applications with -i .''Cls of 
fees or to amend the applications liy conlining it to 
one single assessee, but by the time lliey made their 
election, the period of one month prescribed by s. GG 

( 2 ) had expired: . 

Held, (1) that the original applicalion was defec¬ 
tive and there was no proper apifUcaliou before llie 
Commissioner for taking action in the case of any one 

of the applicants. , 

12) that there was no power in the tonumssioner 
or in the Court to extend the period prescribed by 
the section. M CoM.MissiO'iiiK of Iscomf-t.vx r. Moinu^ 
Ganqa KaJU, 52 A1. C. .1. 273; 25 li. W 32i; .U. 

W. N.ia;36M.L.T. 109; 50 M. 335, A, 1. K. BJ27 
Mad 545 291 

66 A as amended by Act XXIV of lOJO, 


object of—Appeal to Privy Council-Question of 
great private or public importance. 

The intention of the Legislature in adding s. ()0A 
to the income Tax Act is to enable an appeal lo^ His 

Majesty in Council in cases in which the High Lourt 

can ceriify that the question of law involved is one of 
great private or puolic importance. 

Tne fact that a decision of a particular question of 
law may affect not only the parties to the suit but 
also utner persons siinilarly situated is not by itself 
a ground for granting leave to appeal to the Privy 
Couucil. L Delhi Cloth & General Mills Co. Ld. v. 
Commissioner of Income-tax, Delhi, A. 1. K. 1927 Lalu 
l61;6Lah.2D'J;28P.L, R. 443 97 

Inherent powerof Court. See ARLiTiiATiox 46 
inoOlvency—lusolrency of firm—Procedure. 

Contract Act, i8/2, ss. 246,264 389 

———Insolvency of Hindu father—Sons share 
wnetaer vests in receiver, ^'ee Hindu Law—Joint 
family 

Insarance—Money due under policy buccession 
certificate o'ee iiuccESSiON Certificate Act, 1669, 
8.4 

Interest—Compound interest—Burden of proof. See 

DEBrOR ANDCkBDlTOB 

- -— Uompouucl interest—Penalty. 6ee Contract 

Act, 1872,88. i6,74 ^79 

_— Contract vutc—Power of Court to reduce. 

A Court cannot arbitrarily reduce the rate of inter¬ 
est which parties iiave contracted for. L Amah Singh- 

Dhu.ni Mal V. C5AT Dharam Parchauak Press, Helhi 

/ o 

_—Interest after date of redemption. See 

Mortgage 

--Penalty. See Custom 

- Presutnpiion. tScc Mortgage uy conditional 

SALE ® 

International Law—Snitain foreign country and 
in British India between same parties on same 
subjeetrinatter - Stay of foreign net ion—Submission 
to. jurisdiction of British Court-Oppressive and 
vexatious aciiorw— Jurisdiction sparingly exercised 
—CivU Procedure Code fAct V of s. 10. 

A non resident foreigner who enters appearance 
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International Law—concld. Land acquisltlon-condd. 


without protest in a suit filed against him in a 
British Court and files a counter-claim, submits to 
the jurisdiction of the British Court, and can be 
restrained bj’ that Court by injunction from proceed¬ 
ing with a suit in a Foreign Court between the same 
parties and relating to the same subject-matter. 

But this jurisdiction is of a delicate character and 
requires to be exercised with caution. 

A Court will not interfere to restrain an action in 
a Foreign Court unless it is vexatious or oppressive. 
B V. R Naik V. Balvant Sitaram Mahinder, 20 Bom. 
L. R. 1 '-8: A. 1 R. 1027 Bom. 135 951 

Interpretation of Statutes. iSee Railways Act, 

1800. s.Uj 260 

- darmonious construction. 

The various sections of an enactment should be so 
construed as not to render a particular provision in 
the enactment inconsistent witti another provision of 
the same enactment. A Debi Sahai v. Daulat, L. li. 

8 A. 101 Rev.; A. 1. R. 1027 All. 340 471 

- Marginal notes, value of—Implied repeal. 

Side notes to sections are no real guides to the 
intention of the Legislature, the safest guide to it 
being the language of the section itself. 

Abrogation of a section by implication is per 
missible under law N Bhagia r. liiiPEUOB, 28 Cr. L 
J. 340; A. 1. R. 1027 Nag. 203 820 

- Similar Acts. 

Per Marten, C. J. —Where the words of a Statute or 
a Charter are clear, the interpretation or application of 
them in any individual case should not be cut down 
by any arbitrary so-called rules of construction or 
practice which may have been adopted in essentially 
different cases B Watkins v. Laxuinarayan Basdeo- 
DA8, 20 Bom. L. K. 131 946 

JatS, whether siidrcw. See Agra Tbn'ancy Act, 1008, 
s. 12 650 

Jurisdiction— Deci’ee parsed in excess of pecuniary 
jurisdiction of Court —Mala fide undervaluation, 
absence of—Decree, whether nullity—Execution 
Court, duty of. 

Where in a suit which is properly instituted in a 
particular Court on its valuation, a decroa is passed 
which is in excess of the pecuniary jurisdiction of the 
Court, then in thi absence of any inteuiional mala 
fide undervaluation by the plaiuliff the decree can¬ 
not be treated as a nullity and the execution Court 
cannot refuse to execute it. B Aubadas Hakirao 
Karante V. Vishnu Govind Baramanikar, 28 Bom. L. 
B. i. 6 i; 5U B. 83 ; A 1 K. 10.^7 bom. 83 109 

-Ubjeciion raised at late stage—Duty of 

Courts. Nee C. P. O., lyU8, ss. 100,115 37 

LStnd acquisition —Valuation of land—Existing 
advantages and possibilities, whether to be taken 
into account — Land used in part for residential 
purposes—Valuation of 7'emaining portion — Cawn- 
pore, value of land in~20 years purchase. 
lu valuing land for the purpose of awarding com¬ 
pensation for acquisition under the Land Acquisition 
Act, the existing advantages and the possibilities of 
the land must be laxeu into account. 

Where a substantial portion of an area acquired has 
been let out for industrial and residential purposes, 
and there is no reason why the rest of the land might 
not in the course of time be let in a similar way, 
the latter portion also ought to bo assessed as land 
*fit for inlus’.rial and residential purposes and not 
Qiorel}' as agricultural land. 


Having regard to the value of land at Cawnpore, 
proper compensation for land within the Municipal 
limits would be at the rate of 20 years' purchase of 
the rents. A Makhan Das v. Secretary of State foe 
India 508 

Land Acquisition Act (I of 1894), s. 11— Com- 

pensalion — Apportionment—Landlord and per¬ 
manent lessee. 

Where a person granted a permanent lease of his 
land on receipt of Rs. 150 from the tenant and on 
condition of payment of Rs. 4 per year reserving to 
himself the melwaram interest in the land and the 
land was subsequently acquired under the Land 
Acqui.'iition Act: 

Held, (i) that the interest of the landlord or mel- 
waramdar was not confined to the right to receive the 
rent and could not, therefore, be valued merely at 
20 years’ purchase of the rent reserved in the lease; 

(it) that the apportionment of the compensation as 
between the landlord and tenant at and was not 
erroneous. M Netesa Iyfk v. K.vja Marcf' Sahib, 25 
L. W. 201; 52 M. L. J. 2!J5; 38 M. L. T. 128; A. 1. R. 
1927 Mad. 489 628 

- S. 23—Market value, assessjnent of—Profits 

prospective, loss of, whether can be taken into con¬ 
sideration. 

In ascertaining the market value of land which is 
being compulsorily acquired the Court has to ascer¬ 
tain the market value not according to the present 
disposition of the land but the maiket value o the 
land as laid our. in the most lucrative and advanta¬ 
geous manner in which the owner can dispose of it. 
But when once the marxet value has been assessed 
by taking every circumstance into consideration the 
person interested cannot in addition asK for damages 
on the ground that he might have made profits by 
engaging in a certain trade or business on the land 
in question. He is, however, entitled to claim dam¬ 
ages for loss of earnings, if he carries on some busi¬ 
ness on the acquired land and by virtue of the acqui¬ 
sition he is deprived of his profits by reason of the 
fact that he cannot find any other place where he . 
c.an carry on the business in which he was engaged 
on the acquired land. C Suuesh Chandra Banerji 
V. Bbcretakyof State for India, A. 1. K. 1927 Cal. ;>57 

ISO 

SS, 23 (4), 24 (3j —Acquisition for opening 
market— l^oss of profits from adjoining market, 
whethe'*' can be awarded —Damna absque injuria. 
Held, per Walsh, A. C *7. and Pullan, J - (Dalai, 
dissenting).—An owner whose land has been acquired 
under the l and Acquisition Act for oj.ening a mar¬ 
ket is not entitled to receive compensation for loss 

of profits derived from an existing market on other 
land. 

Section 23 of the Act is limited by s. 24 which lays 
down certain circumstances which must not be con¬ 
sidered in awarding compensatioTi. though jiresnm- 

ably the case otherwise falls within the purview of 
s. 23, 

Sub-section (3) of s. 24 refers to claims by persons 
interested. 

Per Dalai, J. —Section 21 (3) was enacted to pro¬ 
vide against claims by persons other than the owners 
of the land acquired. A Secretary op State for India 
V. Mohammad Ismail Khan, 25 A. L. J, 177j A. I R. 
J937 AR. A.353 7 4 9 
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Landlord and tenant— Denial of title-Estoppel. 
5ee Evidence Act, 1872, s. U 6 1004 


- Diluvion—Reduction of rent — Re-formatioii 

of land — Tenant's rights—Relinquishment of 

tenancij, whit constitutes. 

A tenant obtainin,!? reduction of rent on the ground 
of diluvion is not a circumstance which, in the absence 
of an overt act showing an intention to relinquish 
those lands, would amount to relinquishment of his 
rights in the diluviated lands for all times so as to 
debar him from claiming the lands on re-formation. 
C Azimuddin r. Ali Hosan 687 

Dispossession, partial — Rent, suspension of. 

A • A . t . P .. a. 


The doctrme of suspension of the payment of rent 
where the tenant has not been put in possession 
of, or, has been dispossessed from, part of the sub- 
ect leased, is applicable only where the rent is a 
lump sum for the whole land leased treated as an 
indivisible subject. It has no application to a case 
where the stipulated r^nt is so much per acre or 
bigha. C Ebad Ali v. Fatima Biui 501 

-Enhancement of rent—Construction of 


liottah. 

Frima facie the rent of a tenancy is liable to en¬ 
hancement on the application of the landlord or to 
reduction on the application of the tenant, unless 
either of them h.as precluded himself by contract 
from claiming such enhancement or reduction respec¬ 
tively. 

The word usually employed in creating a fixed 
rent in perpetuity is 7 ao^'uran’ but the absence of 
this word is not conclusive if other w'ords are found 
in the grant which clearly show that a fixed rent was 

intended to be created. ^ 

A pottah contained the following clause: this 

pottah is granted in respect of the above- 
mentioned mouzah and the aforesaid jotes by fixing 
the annual rent thereof at Hs. 418-9-15 gundas in the 
Company’s coin as per details in the schedule, ancl 
you also submit a kabuliyat of your own accord, lou 
shall pay the rent year after year according to the 
kistbundi given in the schedule below, bhould you 
make default in payment of the kists, you shall i>ay the 
rents in arrear with interest according to law. lou 
and vour sons and grandsons, etc , in succession, will 
remain in enjoyment and possession by keeping the 
boundaries intact as they have been from before. 
All profits and losses shall be yours, and you shall on 
no account be competent to pray for a reduction of 
the rent. You shall abide by the .Survey and bettle- 
ment of rent to be made by me when necessary If 
you should make any plea of payment unsupported by 
dakhilas, the same shall be rejected You shall not 
do any improper act, and should you do any, you shall 
be answerable for it. Should any new tax be impos¬ 
ed by Government, you shall pay the same separately 
in addition to the rent mennoned in the pottaA : 

Held, that on the true coDstruction of the poi/aft 
there were no terms used m i^t from which it con d 
be inferred that the landlord had abandoned his right 
to enhancement of the rent, whilst the express provi- 
Bion that the rent would not be reduced negatived 
any such construction. P p,,iJ' 

V. KusumKauini Debi, 'y,- n 

1927 P. 0. 20 ; 52 M. L. J. 54 C. 166, 31 C. W. N. 

614; 25 L. W. 631; 45 0. L,. J. 305 9 3 

_Gifandart-Neglect of landlord-Ri^ght to 

hnhaneerent. See Bengal Tenancy Act, 1885^|| 

Bomtttead tenancy—-Traniftr, right of— 


Landlord and tenant— contd. 

Custom -• Abandonment — Landlord's right to take 
possession. 

A tenancy of homestead land created for tho pur¬ 
pose of habitation which is in the nature of a village 
service tenure is not governed by the provisions of 
the Bengal Tenancy Act or of the Transfer of Pro¬ 
perty Act. Such a tenancy is not transferable except 
by usage or custom. 

Where there has been an implied surrender of such 
tenancy and the former tenant has abandoue<l the 
land the landlord is entitled to take direct possession 
of it C Adhar Chandra Dby u. Bipin Chandra Dey, 
A. I. R. 1927 Cal. 373 167 

- Lease, construction of—Building lease — 

Kachha house, erection of — Presumption—Easements 
Act (V of ISS2),s. GO—License for building purposes 
— Building, erection of—Revocation, whether per¬ 
missible. 

The nature of a lease granted for building pur¬ 
poses does not depend on the character of the build¬ 
ing actually constructed. 

If the origin and the nature of a tenancy i.s not 
known and it is proved that the land was let for 
building purposes and a building was actually con¬ 
structed on it and remained in occupation of the 
lessee for a long number of years, these facts, in the 
absence of anything pointing to a contrary conclu¬ 
sion should bo enough to lead to the presumption 
that the tenancy was a permanent one. 

A pucca building is a building more permanent 
than a kachcha one, but a mere difference in tho 
degree of permanence cannot alter the nature of the 
tenancy. The fact that a kachha house has been in 
existence for a period of more than sixty years and 
has passed by succession to the heirs of the lessee 
who originally built the house, may be enough to 
lead to the presumption that the lease is a perma¬ 
nent one. 

Where a license is granted for erecting buildings 
and the licensee erects upon the land a work of a 
permanent nature the license cannot be revoked in 
view of the provisions of s. 60 of the Easements Act. 
A SiTARA Shahjahan Bbgam V. MuNaNa, a. I. R. 1927 
All. 342 479 

■ Non-payment of rent—Adverse possession. 

A tenant cannot be said to be in adverse possession 
simply because he pays no rent. L Lal Singh v. 
Wadhawa 73 

— -Permanent lease—Land acquisition- Appor¬ 

tionment. Sec Land Acquisition Act, lb94, e. 11 

628 

-Permanent lessee—Right to cut trees. See 

C P. O.,iy08. 8, 11 1033 

- Rent, suit for—Tenancy and rate of rent, 

admission of — Procedure—Question of title, decision 
of — Appeal, whether lies. 

Where in a suit for rent the tenancy and the rate 
of rent are admitted and there is no plea of joy- 
ment, the ('ourt has no option in the matter except 
to decree the suit. It is not necessary for the 

Court in such a case to enter into the question as 
to what lands are comprised in the tenancy. Where, 
however, an Appellate Court does enter into that 
question in a suit for rent and dismisses the suit 
on the ground that the lands described in the plaint 
as comprised wiihin the tenancy are not the pro¬ 
perties of the plaintiff but the properties of the de¬ 
fendant, the dacieion of such question, although up. 



1108 


llrtltAN CASES. 


[1927 


Landlord and tenant—contd. 

necessary for the purpose of deciding the suit, gives 
the plaintiff a right of appeal. C Jatikdra Nath Koy 
r. Indc Bhcshan Basu, A. I. R. 1927 Cal. 410 525 

- Wight to cut trees —Kabuliyat, covenant in, 

eifeci of. 

It is for the person who challenges an entry in the 
Record of Rights to show that it is incorrect. 

Where a kabuliyat contains a covenant by the tenant 
not to cut or appropriate trees, that covenant does not 
amount to evidence of a custom that the tenants are 
not entitled to cut or appropriate trees. 

Where a tenant covenants not to appropriate trees 
standing on his holding, he would be bound by that 
covenant even if there be a custom that the tenants 
in the locality are entitled to appropriate trees. C 
Lakhi Nath Berau. Nabadwip Chandra Nandi, 31 C. 
W. N. 192; A. I. R. 1927 Cal. 268 7 

- Tank — Lease for fishing and singhara cultiva¬ 
tion, whether creates interest in immoveable properly 
—Long user—Presumption of grant—C. P. Land 
Revenue Act (/ of 1917}, s. HO —Siwaii income, 
entry relating to, whether binding on malguzar— 
Burden of proof. 

A lease of a tank for the double purpose of fishing 
and for cultivation of ^finp/iura, creates an interest in 
immoveable property. 

A long continued user of- a tank for the purpose 
of cultivating singhara may give rise to the pre¬ 
sumption that there was a peimanent grant of the 
tank for cultivation purposes. 

An entry in the Settlement papers by the Settle¬ 
ment Officer relating to siwari income, is binding 
upon the malguzar and the burden lies on him to 
prove that the entry was made without enquiry or 
jurisdiction. N Manya r. Sitaram, :*3 N. L . H. lb; A. 
I. K. is27 Nag. 147 438 

-Transfer of tenancy—Acquiescence. 6et 

Bkn&al Tenancy Act, 1886,8. 5 302 

—— Transfer of tenancy—Acquiescence of 

landlord —Consent and acquiescence, pleas of, 

distinction between—Acquieeceiice during progress 
of act and after — Delay, when raises preemption 
of acquiescence. 

A landlord, who, knowing that a transferee from 
ft. tenant has entered into possession of a house 
site and has commenced to ejjpend labour and capital 
in improving it for his own benefit, keeps quiet over 
the affair and thereby impliedly encourages him to 
go on incurring the expenaiture, will oe deemed 
to have acquiesced in the transferee s right to occupy 
the premiBes. 

The extent of time and conduct which will auffice 
to raise such a bar to the landlord's right to claim 
possession from the truneferee must always depend 
upon the circumstances of eaon case. 

A plea of consent to a transaction is distinguish¬ 
able from that of ratification. 

Consent imports either an express or implied agree- 
msut to waive one s own election to a void a transaction 
which two or more persons are negotiating or are 
about to enter into; as such it precedes the transac¬ 
tion and gives strength to it so as to enable the 
parties to the transaction to complete it on its basis. 
vVhereas ratification is subsequent in point of fact and 
time to a transaction which is voidable. 

In order to sustain a plea of acquiescence and to 
raise a bar of equitable estoppel, it is incumbent upon 
jparty rcl/ing on it to show that the conduct of 


Landlord and tenant— coucld. 

the owner whether consisting in abstinence from 
inleifering or active intervention was sufficient to 
justify tlie legal inference that he had by plain im¬ 
plication contracted out of his right of ownership. 

Acquiescence is a question of legal inference drawn 
from the facts found. 

There is a distinction between a case where the 
acquiescence occurs while the act acquiesced is in 
progress and another, where the acquiescence takes 
place after the act has been completed, in the. 
former case acquiescence is quiescence under such 
circumstances that assent niay be reasonably inferred 
from it In the latter when the act is completed 
without any knowledge or without any assent on ihe 
part of the person whose right is mfringeu, the 
matter must be aetermined on very difieient legal 
considerations As a right of action lias vestea on 
him a mere delay to take legal proceedings cannot 
by itself constitute a bar to such proceedings, unless 
the delay on his part, after he has acquired full 
knowledge has affected or altered the position of his 
opponent; but it must count against the person who 
has shown his quiescence under the circumstances, 
from which his assent may reasonably be inferred as a 
matter of legal inference. N Ghasia v. Kay! Sinoh, A. 
I. R. 1927 Nag. 180 855 

Lease —Permanent leat-e of structure on land—Lessee's 
right to build on structure. 

A perpetual lessee of a structure on a piece of 
land as distinguished from a permanent lessee of the 
land itself is not entitled to build a projection above 
the structure, which is actually leased to him. L 
Abdul Rahi.m v. Municipal Committee, Delhi, A. I. R. 
1927 Lah. 225 834 

Legacy— Death of legatee before testator—Ademp¬ 
tion. 5ee Muhammadan Law 673 

Legal practitioners ~ Professional ettiquette - 

Pleaders appearance as Counsel after acting as 
Commissioner. 

A pleader who has acted as a Commissioner in a 
case should not accept a brief from a party at a sub¬ 
sequent stage of the same suit. C Mahomed Maliha 
V. Mahomed Ismail Khan, 44 C. L. J. 441; A. I. R 1927 
Cal 203 3 09 

Legal Representatives’Suits Act (XU of 1855). 

N’ee Probate and Administration Act, J«8J,8. 89 

286 

Letters Patent (Bom.), cl. 12-Cause o/ action 
arising partly within Bombay—Leave to sue — 
Discretion of High Court to refuse leave—Agent 
purchasing bullion in London—failure to insure 
according to custom of London market—Loss of 
bullion—Suit against agent—Cause of action. 

The plaintiff, a bullion dealer in Bombay, sent a cable 
to the defendants in i.ondon to purchase gold bullion. 
The order was accepted by the defendants at London 
The defendants insured the bullion and shipped the 
same. The ship was lost at sea. The plaintiff sued 
the defendants for the difference between the amount 
for which the defendants had insured and that for 
they ought to have insured according to the custom 
of the bullion market in London: 

Held, (1) that no material part of the cause of action 
arose in Bombay; 

(2; that even if any part of the cause of action 
arose in Bombay, leave to sue in Bombay should be 
refused in exercise of the discretion vested in the 
High Court under cl. 12 of the Letters Patent. B 
Phillip A. Watkins v , Lazminabatan Baspeodas, 29 
Bom. I, R. in 94Q 
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totters Patont {Cal. , 1865, ol. )3-Prohal^ 

proctidings, whether 'suit' — Trandfer—Jurisdiction 
of High Court—Order of Single Judge — Appeal. 
Proceedings for the grnnt of Probate which are 
ooateeted come within the meaning of the word ‘suit’ 
in cl. 13 of the Lettera Patent of the Calcutta High 
Court. 

The High Court has, therefore, jurisdiction to order 
the transfer of such proceedings from a subordinate 
Court to itself. 

An order passed by a Judge of the High Court 
Bitting on the Original Side, for transfer of Probate 
proceedings from a District Court to the High 
Court under cl 13 of the betters Patent, is not appeal* 
able C Pran Kumar Pal v. Darpahari Pal, 31 a 
W. N. 254; 54 G. 126; A. I. R. 19:i7 Cal. 281 797 

Letters Patent (Mad,), c!. 15— ‘Judgment 

Order of Judge on Original Side refusing inspection 
of documents disclosed in a^davit Appeal.^ 

An order of a Judge of the High Court sitting on 
the Original Side refusing to allow inspection of cer¬ 
tain accounts disclosed in the affidavit of documents 
filed by a party to the suit is not a judgment within 
the meaning of cl. 15, Letters Patent, and no appeal 
lies against that order. M J- 

52 M L. J. 192; (1927) M. W. N. 162; 2d L. U . 483; ^ 

I. R. 1927 Mad. 409 

_Cl. 15-Judgment'—Order of Single Judge 

of High Court, staying execution of 

appeal—Appeal, whether lies—Civil Proceduie Code 

{Act r of Jm\ 0. XU, r 5 -Sfay o/ execution 

—Decree^ granting injunction. 

Application for stay of execution, pending appeal, 

or'd':; of rs/n“e';rud.e of the High Court stay- 
ing execution of a decree of H 

the disposal of an appeal therefrom to the ^ou t 

is a judgment within the meaiime of cl Ifi ot tne 
Letters Patent and an appeal therefrom is maintai 

able under that clause. a decree 

Where a defendant has been disobej ing a decree 

lor injunction passed against he ““YeeJee to 

511; A. I. K. 1927 Mad. 398; 50 M. 380 

Letters patent (Rang.), H. ^^“5 

eiDE.vcY Towns Insolvency Act, 1909, ss. i etc. 00 

Limitation Act (IX oft 908), 

Time requisite for obtaining copy of fi 

•judgment, whether can filing a 

computing the p^no 0 obtaining a 

second appeal the time req instance cannot 

copy 0 the order of the Court 

be excluded under s o/.V'® p‘‘ * a copy of that 

though under the rules^ of th^^C^^it^ e memorandum 

of second" appeal L lUnn '‘854 

' 5, Sch.^, irt 15 8 -O5,ectio.n. to an,ard 

-Limitktion-Courfs pdwer ten 

Objections to an j')™"' bmitted to the Court 

,^X/Tt 'I" U—cttnd the Court Iras no 

apply to applications falling p... o i ofi 274’ A. 

of the Act.'^ L Devi Dm* e. Babu R*«. 8 Lalt. ^74. A 

I, R. 19J7 Lah. 273; 28 P. L. R' ^ 


Llrnltatlon Aot-lSOS-^Dontd. 

- 9.5, Sch. I, Art. 164—Application for 

setting aside ex parte decree—Limitation—Court, 
whether can enlarge time—Illegal exercise of juris- 
diction—Revision—Civil Procedure Code \,Act V of 
1908). 8. 115 

Section 5 of the Limitation Act does not apply to 
applications for setting aside ex parte decrees A Court 
has. therefore, no discretion to enlarge the thirty days 
allowed by Art 164 of the Limitation Act within 
which a dkendant should apply to set aside an ex 
parte decree Where a Courtentertaina an application 
for 97 »tting aside an cx parte decree after tlie expiry 
of the period of limitation it illegally assumes a 
jurisdiction not vested in it. L Pal bi.xGU v. 
Harnam Singh, A I R. 1927 Lah. 342 936 

_S. 5, Sch. I, Art. 173—Cin7 Procedure Code 

(Act V of 1008), s. llo—Review, applieatum for 
—Extension of time—Delay, effect of-'Review 
applied for on basis of recent decision of snpnnor 
Tribunal—Failure to exercise discretion- Revision, 

whether lies. t • 

The discretion allowed by s. 5 of the Limitation 

Act to extend the period within which an applica- 
tion for review must be made* should only be exer¬ 
cised where an application although niade after the 
period of limitation prescribed in the Schedule is 
made without delay, having regard to the circum¬ 
stances of the case. ^ # ♦!,« 

Where review of a judgment is applied for on the 

ground that in view of a decision of a superior Court 
the judgment sought to be reviewed cannot stand, 
an application for review made two months after 

the publication of the judgment of the superior Court 

cannot be said to have been made after an un¬ 
reasonable delay. . . j- *• 

Where a Court fails to exercise its discretion upon 
an insullicient ground, the failure falls wUhip the 
purview of 8 . 115 of the Oivil P^'f^'i'-e fode 
A Hari Lal V. Paruebhiei Das, A. I. R. 1927 ^11^388 

_8^ 5 —Document taken in name of minor, suit 

on—Extension of limitation. 

Where on the true construction of a document wUicn 
is the basis of a suit the Court is opinion that the 

document was taken in the name of ■. 

was then a minor, or in the name of the plaintiff, 
acting by his guardian, then the plamti(T is entitled to 
the beneV of the provisions of s. 6 of the Limitation 
Act. But if, on the other hand, the Court is of 
opinion that the document was taken solely by the 
guardian of the minor, then the minor would npt 
hT entitled to take the benefit of the section. B 
Pandhauinath Manikshbt V. Ajamkha SaRUARKHA, 2« 

Bom L R 1431; 50 B. 831; A. I. R. 1927 Bom. 81 95 

_s. 10. See Trusts Act, 18R2, s 6 5-06 

__ s 12. Sec Limitation Act, 1908, se. 5,12 

854 

__^8.14_Suit on promw«o 7 *y note—Limitotiiwi 

^Prior suit by defendant to declare notevdid— 

Exclusionoftime-EquitabU grounds for suspension 

of time, u»*et/ier can be recognised—Principle of 

No^eqtul^i'e'^ grounds for suspension of a cauBS of 

action can be aided to the provisions of the 
finn Act. So long as there is no legal impediment 
to the filing of a suit earlier, no time can be eX- 

pendency of a suit for a declaration that a 
promissory note is void as having been obtained by 
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Limitation Act—1908—contd. 

the exercise of undue influence and coercion does not 
suspend the cause of action for a siiit by the payee 
on the promissory note in the absence of’any injunc¬ 
tion or order of stay restraining the payee from filing 
the suit within the period of limitation M Narayaxa 
Brahmaxi V. Maganti Sbbthayya, (1927) M. \V. N 160- 
25 b. W 426; 52 M. L. J. 396; 50 M. 417; A. I. K. Iji27 
Mad. 597 775 

-$. 15—Ayrcemenf not to execute decree, 

whether saves limitation. 

^Vhe^e execution of a decree is not stayed by any 
order of Court, a mere agreement by the decree-holder 
to desi.st from executing the decree would not attract 
the provisions of 8 . 15, Limitation Act. 

It is a mistake to hold that a peculiar equity lies in 
overriding limitation. M Alapati Syamal’adoss r. 
Doradla Si'bbayya, 52 M. L. J. 137; 38 M. L, T 42- A 
I. R. 1927 Mad 347 20 

S. 15, Sch. I, Arts. 181,182 —Execution 
proceedings - 'Striking of/' application, legal effect 
of—Obstruction to proceedings—Af plication to revive 
— Limitation—Cause of action—Doctrine of revival, 
whether swept away by amendment to s. 15. 

An order “striking off” an execution application 
from the pending file and consigning it to the record 
room, jassed without notice to the parties, is not one 
sanctioned by law and does not finally dispose of the 
application. 

Where execution of a decree has been suspended 
through no act or default of the decree-holder, the 
latter has a right to ask the Court to revive’ and 
carry through the execution proceedings which have 
been suspended. This doctrine of revival has not 
been swept away by the amendment to s. 15 of the 
Limitation Act. 

An application for revival is one for which no 
period of limitation is expressly provided for and 
therefore, falls within Art. 181 of Sch I of the Limi¬ 
tation Act requiring to be made within three years 
of the date on which the right to make it accrued. 

The right to make an application for revival of 
execution proceedings accrues upon the date on 
which the obstacle to its progress is withdrawn. 

Per Sulaiman, J.—The principle allowing a right 
of revival of a previous application is different and 
distinct from that permitting exclusion of time. 
The question of exclusion of time can only arise when 
a fresh application for execution is made, whereae 
it is only a previous application which has not been 
properly and finally disposed of which can be revived. 
An application for revival is not a fresh application 
for execution. The principle is based on equity and 
justice, and the decree-holder is merely to request 
the Court to take up and continue the proceedings 
which have not finally terminated but which have 
remained in abeyance for some reason or other beyond 
his control. ^ 

Per Mukerji, J .—Whether an application is one for 
revival or not depends upon the substance of the 
application and not on its form. 

Per Walsh, Ag C. J.—An order made by a Judge 
upon an application which is still pending that it 
be “struck off”, or "sent to the record room” made 
either without notice to the decree-holder, or without 
giving him an opportunity of being heard is a minis¬ 
terial order, and cannot be regarded, speaking gener¬ 
ally as a judicial disposal of the application on the 
merits, though special circumstances may apDear 
Wbich paajce jt sq, Whether an application Is in 
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substance a fresh one, or an attempt to revive a 
former one, is, as a general rule, a question of fact 
to be decided with reference to ail the circumstances 
of the case. 

A final decree for sale was passed on 7th June, 
1913. TJie decree-holders applied for execution on 
4th January, 1916, and on 2;5rd March, 19.6, the exe¬ 
cution proceedings were forwarded to the Collector 
for execution as the property sought to be sold was 
ancestral. On 13th November, 1916, while proceed¬ 
ings w'ere pending before the Collector a suit was 
brought to obtain a declaration that the property was 
not liable to be sold and this suit was finally decided 
on Gtli July, 1 : 20, in favour of the decree-holders? The 
Collector took up the case on 17th August, 1920. and 
returned the papers to the Civil Court for want of 
prosecution. The Civil Court received the records 
on 3ist August, 1920, and ‘struck off’ the application 
from the pending list of execution applications without 
notice to the parties. On 10th January, 1923, the 
decree-holders again applied for execution: 

Held, (1) that the application was one to revive the 
application of 4 th January, 1916, which had not been 
properly disposed of and was not time-barred: 

( 2 ) that the application was one for which no 
period of limitation was prescribed for by the Limi¬ 
tation Act and, therefore, fell within Art. 181 of 8 ch. I 
of the Act; 

^3' that the right to make the application accrued 
on 6th July, 1920, when the litigation suspending the 
sale was finally decided, and that the application in 
question, being within three years of that date, was 
not barred by limitation A Chhattar Sin'OU v. 
KamalSingh. A.I. R. 1927 All. 16; 25 A. L. J. 201: 
49A. 276 692 

—;-S. 15, Sch. I, Art. 182, (5)(6)-0rder giving 

time for payment of decree amount, whether order 
staying execution or in junction—' A pplication in 
accordance with law'—Execution by one of joint 
decree-holders, effect of—Ciinl Procedure Code (Ac 
Y of 1908), 0. XXI, r. 22 — Iss^ie of notice—Step~ 
tn-aid of execution. 

To attract the operation ofs. 15 of the Limitation 
Act it is necessary to show that there was an injunc¬ 
tion or order staying execution. 

An order merely giving time for payment of the 
amount due under a decree is not an order staying 
execution or an injunction within the meaning of s. 

15, Limitation Act. 

An execution application is in accordance with law 
Within the meaning of Art. 182(5^ of Sch I of the 
Limitation Act if the particulars required by rr. 11 
to 15 of 0. XXI of the Civil Procedure Code are 
mentioned in it, and the mere fact that the applica¬ 
tion IS made by one of several joint decree-holders 
or one of several transferees from a decree-holder 
does not take it out of the purview of Art. 182 (5). 

Even where an application for execution is not in 
accordance with law a notice issued under 0. XXI, 
r. 22, Civil Procedure Code, would be a step which 
would give a fresh start for limitation under Art. 

182 (6) of Sch. I of the Limitation Act LAuik 
Chand V Khiali, 28 P. L. R. 93; 9 Lab. L. J. :6 A. I. 

R. 1927 Lab 106 475 

- 8. 19 —Acknowledgment — Admission in 

devositinn — Xo denial of continuance of liability^ 
e-ffect of 

In order that a statement in a deposition may con¬ 
stitute an ac^pw|edgment of a liability so as to save 


nil 
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Uatiltfttlon under s. 19 of the Linutotion Act, it 
n^od not be expi'eaa; it iniy be implied ns a matter 
of inference frum the fuot:^ and surrounding circura- 
Blancas of the case 

Per /vVifiy, J —An admission of liability in tho 
past with no denial that the liability continues may 
imply an admission that the liability contiunes \\ he* 
ther there is such an impli'^d admission is a matter 
of evidence, not of legal piesuinption. ISefore decid¬ 
ing the question whether there is such an implied ad¬ 
mission, the Court must examine the context of the 
admission of a liability in the past and the circum¬ 
stances in which it was made and consider whether 
the maker of the admission had any need or incentive 
in the circumstances to deny the continuance of the 
liability, if he would do so, and whether he had an 
Opportunity of denying it. M Swaminath.v Oda^ar 
V. Subbarama Iyer, 51 M. L. J. 856; A I. R 1927 Mad. 
219; 25 L. W.411 


_ S,^^^AcknolcledQment of liahiUty—Letter 

reprimanding creditor for sending bills without 
deducting them from amount due to debtor—Con¬ 
struction—Denial of liability. 

A letter sent by a debtor to his creditor ran as 
follows: "I do not understand why you persist m 
Bending me bills when you yourself owe me Rs. 528. 
Please deduct your bill from the money y«.uowe me and 
send the balance of Rs. 181-8 at your earliest...Don t 
send any more bills:” 

Held, that the letter did not amount to an acknow¬ 
ledgment of liability within the meaning of 3.19 of 
the Limitation Act coupled with a c aim of set-off. but 
was one denying liability. AJi’oal Kishorev. ■ 

Oadl,A. 1. R. 1927 All. 317 '89 


_S. 19 -Letter by general agent of debtor at 

the desire of debtor, whether acknowledgment 
A letter written by a general agent of the debtor 
at the desire of the debtor before the period of limi¬ 
tation has expired acknowledging the debt is suthcient 
to save limitation under R. 19 of the 

1908. O Ram Prasad u. Sast Din. 4 0. W N.275 784 
_8 . 22. See 0. P. C., 1908. 0. VI, b. 17 469 


_SS. 22— Civif Procedure Code {Act V of 1008), 

0.1 r. 10 (5)—Addition of person as party defend¬ 
ant— Limitation—Order relates hack to date of 
avvlication—Acius curiae neminem gravabit. 
When a person is added as a party defendant on 
application under 0. I. r. 10 (5) of the Civi Procedure 
Code the addition takes effect from the date of he 
application. This principle is applicable whether the 
order adding as party is made by the trial Court, the 
Appellate orRevisional Court, since otherwise, though 
application might be made in time, by the diUton- 
nes.s of the Court or by the manmuvres of the 
party or by a mistaken decision of the Court which 
had to be put right on appeal or revision the order 
to which the party applying was entitled might not 
be made until the suit had become time-barred 
It is contrary to one of the clear principles of the 
Law of limitation that a diligent party who has come 
to Court with his suit or Iuh application within the 
period prescribed should be defeated because the 
Court for some reason cannot or does not give Inni 
hi^ relief within that period. M SorTH India 
Industrials V. Mothby N^R^simha Rao. 5- M. L J. 
199; 25 L. \V. 477; 34 M. L. T. 12G; 50 M. 372. A. 

1927 Mad ^46 (0 (afce water 


through another person 8 property, whether easement 
-Co-sfiarcrs—Grant of easement by one co-sharer 
—of other r.n-sharp.rs, riece.'i.sity of. 

Id the absence of a custom to the I’oatrary a co¬ 
proprietor ca.m'>t grant an easement ov -r joint pro¬ 
perly without the permission of the other co bhaiers. 

The right to la-ce water through anotlier person's 
property is an eas.'iucnt w’ithin the meaning of s. l6 
of the Limitation Act. L Tunnan v. Tota, A. I. R, 
1927 Lab. 210 498 

-— S, 26, object of—'Easement' —Right to lathe. 

in tank—Acquisition of easement otherwise than 
under Statute—Long user of tank by public— 
Dedication. 

The object of s. 26 of the Limitation Act is to make 
more easy the establishment of ea.Qement rights, but it 
is remedial and neither prohibitory nor e.xhaustive 
and it does not exclude or interfere with other modes 
of acquiring easements. 

A right to the use of the water of a tank for bathing 
and for other domestic purposes can be acquired in 
India by long user. 

When one finds that a tank exists from a long time 
past and the public have enjoyed the use of the 
water of such a tank, it is open to the Court to pre¬ 
sume that the water of such a tank was dedicated by 
the owner for the public use Such a dedication can be 
inferred from the manner and the duration of such use. 

Per Pearson, ./.—The ivord 'easement' as used in 6.26 
of the Limitation Act is wider than it is in English 
Law' and includes at least a profit a prendre. 

Per Ckakravarti, J.—Section 'Ai of the Limitation 
Act does not give an exhaustive description of the 
rights acquired by long user. C Bhabadeb Chatterjee 
V. Bhusan Chandra Mukherjee, 53 C. JU16 321 

_ Sch. 1, Art. 11— Atfacfimenf in execution — 

O6;ectio7i by mortgagee-Order for proclaiming 
mortgage—Suit by decree-holder for declaration tha- 
moHgage was null and void — Limitation—Civi 

procedure Code (Act V of 1908), 0. AX/, rr. 58 
62, 63. 

The plaintiff attached a house in execution of a 
decree but on the application of an objector an order 
was passed by the Court ex parte on 28th November, 
1921, for proclaiming a mortgage as an incumbrance. 
The plaintiff objected to this order and an order was 
passed in his favour on 1st April, 1922, allowing a 
note of his objection to the application of the objector 
to be added to the proclamation. The plaintiff sued 
on 29th March, 1923, a declaration that the mort¬ 
gage w’as null and void: 

Held, that the suit being really one under 0, XXI, 
r. B3, Civil Procedure Code, for a declaration that the 
order of 28th November, 1921, was ineffective, limi¬ 
tation began to run from that order whether it be con¬ 
sidered as one under r. 5i or under r 62 of O XXI, 
and that the suit was, therefore, barred under Art. 
11 of Sch. 1 of the Limitation Act A Ram Copal 
Vaish V. Mahanand Lal, A. I. R 1927 A11.42U 763 

__Art. 12. See Bbnoal Public 

Demands Recovery Act, 1913.8s. 7, 2.1, 37 997 

___ Art 12— iUadraa Estates Land Act 

(I of 1008), 8. 118, suit to set aside sale under, 
whether falls within Art. 12. 

A 8 lie under s. 118 of the Madras Estates Land 
Act is not by virtue of an order or a decree of a 
Collector or other officer of revenue within the mean¬ 
ing of Art. 12 of Hch. I of the Limitation Act, .inaa- 
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much as in such a case the Collector does nothing 
more than merely appoint an officer for conducting 
the sale under s 117 of the Act. M Ndkala Sdbbayya 
r. ^ARAGAM Kristayya, M. L J. 390; A. I R. 1927 
Mad. 4^8: 38 M. L T. 333 1007 

- 1 —Sch. I, Art. 14, appZica6i7i7.v of—Suit 

incidentally affecting order passed by Government 
Officer. 

Before Art. 14 of Sch. I to the Limitation, Act can 
apply to a suit, it must he necessary under the law 
to set aside the ordersought to he impeached in the 
suit. The Article will not apply if the incidental 
effect merely of the plaintiff’s suit will be to nullify an 
order passed by a Government Officer. N Bala v 
Girdhar, a. I. R. 1027 Nag. 159 4 

-Art. 36— Companies Act (VIJ of 

/9/J\ 5 2S5—Applications for compensation from 

r inisfeasance—Limitation. 

The limitation for an application under s. 235, Com¬ 
panies Act. to recover compensation from an ex- 
Director of a Company in respect of an alleged act 
of misfeasance is two years under Art. 36. Sch. I of 
the Limitation Act. L Bhiu Singh r. Basheshar Nvth 
Goela, 8 Lah. 167; 28 P L. U. 363; A. I R. 1927 Lah 
433 907 

— - Provincial 

Small Cause Courts Act, 1887. s. 25 874 

--Art. 74— Bond payable by instal- 

vxtnts—•Limitation. 

A bond provided that the money clue under it would 
be payable within 18 years by 18 annual instalments 
The creditor, on the expiry of the period, brought a 
suit to recover the entire sum due: 

Held, that the plaintiff would be entitled to recover 
the last three instalments only under Art. 74 of the 
Limitation Act as the claim in respect of the other 
instalments was barred by time. O Gaura v Ram 
Chara.n, 4 0. W. N. 207 655 


Limitation Act-1 908-oontd. 

An original decree is not suspended by presentation 
of an appeal against it nor is its operation interrupted 
where the decree on appeal is one of dismissal. 

Where a sale is set aside and an appeal against the 
decree setting aside the sale is dismissed, limitation 
for a suit by the vendee to recover the purchase-money 
from the vendor begins to run from the date of the 
decree setting aside the sale and not from the date 
when the appeal against the decree is dismissed. L 
PIR Bakhsh V. Chaxan Din, 28 P. L. R. 1 19 


—;-Sch. L Art. 120 —Declaratory suit — Limita¬ 

tion—Fresh invasion of right—Fresh cause of 
action—Entry of joint ownership in revenue record®, 
effect of. 

The plaintiffs and the defendants were entered as 
joint owners in the revenue records though the de¬ 
fendants were not in possession. In 1897 the plaintiffs 
attempted to have the entries altered so as to have 
their names recorded ns sole owners, but their appli¬ 
cation was rejected. In 1921 one of the defendants 
applied for partition of the land. The plaintiffs 
pleaded their exclusive title and were referred to the 

Civil Court. The plaintiffs sued for declaration of 
their title : 

^ Held, 1) that the plaintiffs* suit was not barrel 
inasmuch as the application for partition was an 
act of invasion which gave a new cause of action; 

( 2 ) that the fact that the entries related to co- 
ownership and not to sole-ownership did not affect 

*-y«AiL r. Bahab, 8 Lah. 22; A. T R 
1927 Lah. 119 732 


--Art. 85—Open occount, meaning of 

An open account is one which is continuous or 
current, uninterrupted or unclosed by a settlement or 
otherwise, consisting of a series of transactions 

Wh?re balance of a particular account'is ascertained 

but deliberately is not carried over and a new ac 
count is started, the mere adding 'later on at the 
end of the new dealings the old balance would not 
make it an open account again. L Bhagwan Da^j 
Kanhaya Lal V. Nand Singh-Hari Bingh, 28 P L R 

815 

TTT :—^’^ — Instrtiment'— Award 

whether an instrument^Suit to set aside decree based 
on award — Limitation. 

An award is an instrument within the meaning 
o£ Art, 91 of Sch. I to the Lifflithtion AcT?nd f 
person cannot impeach a decree incorporatinff an 
award unless he can show that a suit to set aside 
the award was brought within the period prescribed 

by the Article. L NiruAN Sinoh v B. D Sassoov * 
Oo 28 P. L. R. 106; A. 1. R. 1927 Lah. 172; 

J. 191 SOfi 

-Art 97 . Sec C. P. C., 1908, a. II 

_Art. 116 745 

See 0. P. C., 1908, ss. 11, 100, 0. IT, r 2 40 

5ee Madras Estates Land Act, 1908, Sen. I, Art. 8 

241 

I ITS—5aZe set asideSvit to 

recover purch^e-money-Limitation, commencement 
of—Appeal, dxsmmOel of, effect of, 


~ 120 —Declaratory suit—Title 

revenue proceedings—Cause of action. 
here the title of a person who is seeking to have 
certain revenue entries corrected is disputed in the 
revenue proceedings, this furnishes him with a new 

cause of action to maiiitain a suit for declaration of 
title. A Bhikham Singh v. Bharat Indu, A. I. 'R. 1927 
All. 296 -.45 

' ~ ---— 'Al*!. 120—Mortgage —'Peroetval 

lease by mortgagor—Suitby mdrrgggee'fo -get aside 

lease—Limitation—Cause of action—TiUnsfer of 

Promrty Act {IV of 1882), s. 68—Act causing 
permanent injury. 

Where a mortgagor in pos.session of the mortgaged 
PJ‘pP 6 ffy executes a perpetual lease in favour of a 
third party, a suit by the mortgagee to avoid the 
lease on the ground that it has the effect of diminish¬ 
ing the security offered for the loan advanced by 
him under the mortgage, is governed bv Art. 120 
fhe First Schedule of the Indian Limitation Act 
^ right to sue accrues on the date of the lease. 

Where a mortgagor grants a permanent lease of 
the mortgaged property, his act would amount to 
permanent injury’ within the meaning of s. 68 of 
the Transfer of Propertv Act, if the security is 
rendered insufficient bv the act. 0 Bank op Upper 

India. Ltd. V. Jaggan, 4 0. W. N. 228; A.I.R. 1927 
Oudh 148 ^28 


~~7 -^ Art. 125 —Aliendtion hv Hindu or 

Muhammadan female not governed by Hindu or 
Muhammadan Law. 

ArticleT2.5 of Sch. T of’the Limitation Act is not con- 
nned in its operation to cases where the female making 
the alienation is governed bv Hindu or Muhammadan 
Law hut covers every case where the female making 
the alienation is a Hindu ora Muhammadan Hhd the 
immediate tevereionbr^ wjjo b’rfiig‘the $ttit also profess 
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tUe game faith. L Nan’dan* v. Wazira, 8 Lah. 215; A. 
I. R. 1327 1/ih. 19H;2s F. L R. :UI 84 

— - Soh. I, Arts. 142, 143, 144. See Part 

PERFORMANCE 866 

—'Arts. 142, Ejectment suit — 

• « » * * • 


Limitation—Possession and dispossession—Possession 
provedtUl certain date, whether can he presumed to 
continue till dispossession. 

Plaintiff who was the o^vner of an item of land and 
was recorded as such was found tn liavo been in posses¬ 
sion of the land through his tenant till 1007. In 1010 
the Revenue Records showed the defendant as owner 
holding through the person in actual possession. 
Plaintiff instituted a suit in 1020 for recovery of jms- 
session of the land: 

Held, that it must be presumed in the absence of 
evidence to the contrary tliat the plnintitf continued 
to hold possession through his tenant till 1910 and 
that the suit was not, therefore, barrcfl either umler 
Art. 142 or Art. 144 of S.'h. I of the Limitation Act. 
LDullau V. Sardaran, 9 Lah. L. .T. 9; 28 P. L. R 5a 

336 

- Arts. 142,144 —Suit for possession 

on allegation of tenaneg—Tenancy not proved— 
Limitation—Burden of proof. 

A suit for possession on the allegation of tenancy, 
even if the tenancy is not proved is, in the absence 
of an allegation by tlie plaintiff or proof that he was 
over dispossessed or that he discontinued poss ‘ssion, 
governed by Art. 144 and not by Art. 142 of Ssh. I 
of the Limitation Act and it is for the defendant to 
Drove adverse possession for over 12 years L 
Kan'shi Ram u. Taja, A. I. R. 1327 Lah. 2.16 477 

_Arts. 142, 144—IPaste land— 

Possession follows title—Adrey'se possession—Onus 

of proof* . . .... 

Where land is lying waste posse.ssion follows title. 

In a suit for possession of waste land it is for the de¬ 
fendant to prove adverse possession for raoj^ than 12 
vears under Art. 144 and not for the plaintiff to prove 
iiis possession within 12 >'^rs. L G.anga Ram t’. 
Hassan Shah, A. I. R. 192' 230 51 

_142,144,148. See Transfer 

OP Property Act, 1882, s. 5'J 346 

_ 144 . See Transfer of Property 

Act, 1882, 8, 52 ^94 

Art 144 —Adverse possession— 
Burden of proof-Adverse possession by Hindu 
female entitled to maintenance 

whom inheritance vests-Nature and extent of 
right acquired—Proof of knowledge, necessity of— 
Adverseposstssion against limited owner-Reversion- 

Wher7pr8st:.for tfAle to. a lawful ongi. 
ihe presumption is that it is aequired lawfully and 
the Lrdea is on the party asserting adverse posses- 

sion to prove his case. . 

As regards the nature of possession by one Hindu 

female entitled to maintenance against another Hindu 
Se in whom the iuhiritan^ vests for the time 
being, the quality and extent of right 
adverse possession always depends 
accompanyini? it and upon the nature of the anim»yj 
SXSenT The question whether possession is ad- 
?e?se ornotia always a question of one sown mten- 
tion to h>ld adversely and knowledge of such m- 
tlnUoamust be brought home to the real owner so 

Q 9 to extinguish his title, 


Limitation Act- 1908-coiad. 

No adverse possession can run against a person 
until he tccomes entitled to possesFion of the pro¬ 
perly and an adverre possession of any length of 
time, against a tenant for life is ineficctiial against 
the reversioner or remainderman whose right to pos¬ 
session <-nly accrues onthedenth of tenant fer life. 

In sucli cases tlie person in adverse posstssion 
against the life-estate-holder will acquire the life- 
estate of such holder, u’hich will come to an end on 
the death of the latter, N Heshrani r. Kismoue Singh 
22 N. L. R. 175: A. I. R. 1927 Nag. 104 4 4 6 

- Sch. I, Art. 144—Adrer^e possession—Co¬ 
sharers —*l.«5e7tio« of exclusive right by one co¬ 
sharer — Limitation— Muhammadan Law — Inherit- 
ance—Heirs, whether joint tenants or tenants-in- 
common. 

On the death of a Muhammadan his estate descends 
to hi.s heirs not as a joint tenancy but as a tenanev- 
in-common, each of the lieirs becomes entitled 
to claim his or her .sharp at once and limitation begins 
to run against eacli under Art. 141 of Sch. I to the 
Limitation Act from the date of the death of the 
deceased. 

4 

Obiter.—Where one co-sharer definitely asserts 
his own right to certain joint property as against 
his other co-sharers; his possession from that moment 
becomes adverse to the other co-sharers. L Allah 
Jawai r. Muhammad Bakhsh I 45 

• - Art. 144 —Landlord and tenQ7it 

Suit for rent—Denial of relationship of landlord 

and tenant—Adverse possession—Ejectment suit _ 

Limitation, cfmmencement of. 

Plaintiff instituted a suit for rent against the de¬ 
fendant and the defendant in his uTitten statement 
denied the relationship of landlord and tenant. The 
defence was given effect to by the trial Court and 
the suit was dismissed and an appeal against the 
dismissal was unsuccessful. More than twelve years 
after the date of the written statement filed by the 
defendant in the suit but within twelve years after 
the dismissal of the appeal the plaintiff instituted 
a suit to eject the defendant from the holding of 
which he had continued in possession throughout: 

Held, that the defendant’s possession became ad¬ 
verse to the plaintiff from he date of the filing of 
the written statement in the previous suit and that 
therefore, the plaintiffs suit was barred by time. C 
Hachandddi V. Asimaddj, a. 1. R. 1927 Cal.*417 607 

- Arts. 152 to 156. See CPC 

1908, O. XX, r 1 

-Art. 153, See Limitation Act 

1908, s. 5 955 

- asamendedby Act(XVIIl f 1919), Sch. I 

Art. 158—Civil Procedure Code {Act V of 1^8) 

8 . 115, Sch. II,para. U (c)—Application to set aside 

award — Limitation—Dismissal of application 
without advertence to amendment of Art. 158— 
Revision—Intentional absence of dissenting arhitra- 
tors—Validity of award of majority. 

Under Art. 158 of Sch. T of the limitation Act of 
1908 as amended by Act XVIII of 1319 the period of 
ten days pre.scribed for filing an application in Court 
to set aside an award must be computed from the 
date when the award is filed in Court and notice of 
the filing has been given to the parlies. 

The omission of a Court in deciding a point of 
limitation to have advertence to an amendment of 
the Article concerned, is not a mere error in the 
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decision of a question of law and affords ^ood ground 
for interfering in revision under 9.115, Civil Procedure 
Code 

Where a matter is not really heard by all the 
arbitrators appointed, there is material on which the 
Court may find the award to be bad on its face. But 
if the dissenting arbitrators merely absent themselves 
in order to render infructuous a contemplated award 
by the majority of the arbitrators, tlie Court will not 
set aside the award merely on that ground. M 

TIMM.4S|;TTI 8 .VNMIVAPPA l’. Pl.VNT VuXKAT.AN’ARAPPA, 52 

U. L. J. 357; A. I. R. 1927 Mad. 430 634 

-Sch. I, Art. 164. See Limitatio.s- Act, 1908, 

s. 5 936 

-Art. 166. 

C. P. C. 1908.0 XXI, rr. 91. 92 522, 561 

- Art. 173. See Li.mitation* Act, 1908 

9.5 727, 

-Art. 181. 

See C. P. C., 1908. O. XXXIV, rr. 4. 5 22 

See C. P. C , 1908, O. XXXIV. r 6 775 

See C. P. C . 1908. O. XXXIV. u. 8 324 

-- Arts. 181,182. See Limitation 

Act, 1908, s. 15 692 

-Arts. 181, ^S2~-Application for 

execution—Susverunon of proceedings— Subsequent 
application —Revival —Limitation —'Striking off' 
execution case, effect of. 

An execution case was ordered to be ‘struck off,' on 
19th March, 1918. On 21.st March, 1918. the judg¬ 
ment-debtor filed an application praying that satis¬ 
faction of the decree may b® recorded. The appli¬ 
cation was allowed by the First Court but the Court 
of Appeal on 7th July, 1920. decided in favour of 
the decree-holder and rejected the application. The 
judgment-debtor filed a second appeal which was 
dismissed on 3rd November, 1921 The decree- 
holder applied for execution on 9th .July, 1924: 

Held, that the application, having been filed more 
than three years after 19th March, 1918, and even 
more than three years after 7th July. 1920. when all 
bar to the execution of the decree had been removed, 
was barred by limitation. 

Au application for revival of former proceedings in 
execution must bo made within 3 years from the date 
on which those proceedings were suspended. A 
Basanti V. Sirdar Mal-Hardat Rai 790 

-Art. 182 —Cii'iZ Procedure Code 

(Act V of 1908), 0 XXI, r. (2)—Execution of 
decree—Application for execution made more than 
three years after date of previous application — 
Payments made under decree—Extension of time — 
Procedure. 

Where an application for execution is made after 
the expiry of three vears from the date of a previous 
aoplication and limitation is sought to be saved by 
thA fact that pavments have been made by the jiidg- 
m^nt-debtor under the decree during the interval, 
the decree-holder must show that an application to 
certify the alleged payments was made bv a prior and 
fi^oarate proceeding to the application for execution. 
The mere mention of such payments in the applica¬ 
tion for execution itself is not sufficient to operate 
as an extension of the period of limitation A 
Javvala Sahai V. Bhim Singh 574 

~ 7 ;.*“: ^S 2 —Decree directing payment 

Qf (LddiixonaX Court-^ec —Application for executior^ 
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— Limitation—Time whether runs only from date 
of paying additional fee. 

Where a judgment directs that a party should pay 
additional Court-fee before taking out execution, the 
period of limitation for executing the decree runs 
from the date of the judgment and not from the date 
on which the additional Court-fee is paid. 

Where a decree-holder who has been directed to 
pay additional Court-fee, applies for execution within 
3 year.s of the decree but pays the additional fee only 
after the expiry of three years, he is not entitled to 
recover tlie same in execution from the judgment- 
debtor. A B UDHL'Khan r. A. Boner, A. 1. R. 1927 All 
335 476 

- Sch. I, Art, 182 —Partition decree modified 

in partition proceedings—Limitation for execution, 
starting point of. 

When a decree in a partition suit is modified in the 
course of subsequent proceedings, the limitation for 
its execution begins to run not from the date of the 
original decree but from the date on which the decree 
is modified. L Parem Chand v. Budha 164 

-Art. 182, cl. i5)~0ral application 

for execution—Prayer for issue of warrant of 
attachment of property—Step-in-aid of execution — 
Application not strictly necessary, whether in 
accordance with law—Meaning of Art 182, cl. ^5). 

An oral application by a decres-holder to the 
executing Court that a warrant of attachment should 
issue against the property of the judgment-debtor 
is an application made in accordance with law to 
the proper Court to take a step in aid of execution, 
and fulfils the conditions laid down in Art. 182, cl. (5) 
of the First Schedule of the Limitation Act. In con¬ 
sidering the meaning of the .5th clause of Art. 182 
a Court should look very closely at the words used 
in the clause and should be loath to look at anything 
else. 

An application which is not strictly necessary may 
still be an application in acc^rdancs with law within 
the meaning of Art. 182 of th^ Limitation Act. O Ram 
Lal r. Udit Narain Singh, 4 0. W. N. 175; A. I. R. 
1927 Oudh m 308 

-- Art: 182 (5) (6). See Limitation 

Act, 190?, s. 15 475 

Lis pendens. 

5ee 0. P. C., 1908, a. 50 5 82 

See Pre-emption 666 

See Tr.vnsfer of Property Act, 1882, s. 52 294 

The plea of Us pendens cannot be allowed to be 
raised for the first time at the hearing of a second 
appeal. C Kara Prasad Gain v Gopal Chandra (Jain, 

45 C. L. J. 73; 31 C. W. N. 299. A. 1. R. 1927 Cal. 315 

997 

Lunacy Act (IV of 1912), S. Q^-Maintenance of 
lunatic—Manager of joint Hindu family ^ whether 
‘Person legally bound to maintain—Extent of 
lunatic's share, whether regulates fees leviable for 
expenses--'M^ans to maintain'—Hinlu Law- 

Manager's liability to maintain member—Rules under 
Lunacy Act, r. ISdiu whether ultra vires. 

Although under Hindu Law, a father is not bound 
to maintain his adult son, yet, where the son is 
joint with him and there is joint family property, 
he is bound as manager of the family to maintain 
the latter. . • . , 

A father is ‘a person legally bound to inaintaut 
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his lunatic son within the meaning of s. 8S of the 
Lunacy Act, if the fatlicr as manager of the joint 
family is liable to mainiain his son as an undivided 
member of the family. It does matter for the 
purposes of s 88, that umler Hindu Law his liability 
is limited to the extent of the joint family properly 
in his hands. 

If a person is legally bound to maintain a lunatic 
and if he has the means to maintain him with or 
without reference to joint family properly, under 
the Lunacy Act the Court can make an «iriler for 
the costs of his maintenance in the asylum The 
fees chargeable for expenses have to be determined 
under the Act and are not dependent on the lunatic's 
share in the joint family. The word‘means' has no 
reference to tlieir source. 

Rule 18 (H) of the Rules under the Lunacy Act 
which presci'ibes the fees for maintenance of a 
lunatic is not ultra virr.'i It i.s restricted in its 
scope and applies to the I’ase of a person 
legally liable to maintain liim, only when tlie lunatic 
is a member of the family of that person and is 
actually dependent on Inm. B Cman’virgavda 
Shivangavda 1’. Distiiict Magistratk, Uharwar, 29 
Bom. L. K. 52; 51 B. 120; A. 1 K. 1927 Bom. 91 575 

Madras AbkarlActfl of 1886), ss. 34, 40,55 

(a), 56 {b)~l^ossession, xvhat conslUntcs—Possession 
of illicit quantitif of arrack—Offence whether comes 
under s. 55 {a) or s 50 (b)—Arrest by Abkari OjJicer 
—Escape from custody—Offence—Legality of arrest 
— Procedure. 

A person who carries arrack in excess of the per 
missible quantity from one place to another is in pos¬ 
session" of it within the meaning of s. 55 (a) of the 

Possession of an illicit quantity of arrack in breach 
of the license orpermitorrule under the s-adras Abkai i 
Act comes under s. 55 (a and, tlierefore, does not come 
under 8.56 (6) of the Act and s. .’U authorises an Abkaii 

Officer to arrest for sucli an ofi'ence. 

Under the provisions ofs.31of the Madras Abkari Act, 
an arresting officer is empowered to take an ofTender to 
a Police Station within 5 miles wlierc he is not autho¬ 
rised to admit the olfender to bail and there is a Police 
Inspector in such station having such 
[Xeed for amendment of the sections of the Madras 
Abkari Act relating to the procedure for arrest lor 
abkari offenc-s pointed out.] 

Ohsity, 25 L. W. 277; 52 M. U J. f-'l;;. 

liS .38 M. L. T. 116; 28 Or. L. J. A. I. R-l^^^ 

Mad. 413 

Madras Board's Standing Orders, 0. 

See IXAM GRANT 

Madras Court Fees fAmendment) Act (V of 

1922). 5€c OoortFhbs Act, 1870 7^ 

_8. 6. See Court Fees Act, 18/0, a. 7 iv (c) 

263 

Madras District Municloalities Act (Vof 1884), 

83. 207, 2 ^4^■-Power to direct removal of latrine 
—xVofree not specifying place to which it must he 

removed, whether defective. ^ , 

Section 207, .Madras Distrir-t Municipalities Act of 
1884, empowers a Municipality to take order with 
latrine.sin tUs interests of the genera public and m 
particular of the neighbouring re.sidents and such 
alteration need not be in the interests of the owner 
or occupier of the buildings. 


Madras District Municipalities Act-1884— 

concld. 

A notice which requires the owner of a house to 
remove a latrine from its existing place and constiuct 
it in another place leaving to the owner to decide at 
his own peril wliether that other place is or is not 
equally open to objection, is ntd licyond llie compe¬ 
tence of a .Municipal Council under a 214 (2) of the 
Act. M Cn.\iR.MAS‘. Municipal Council, Masulipatam 
V . CuiTTA Vknkata Lakshmanna, 52 M. L. j. 335:25 

L. \V. 385; 38 M. L. T. 334 645 

Madras District Municipalities Act (V of 1920), 
ss. 3 (24), 317 ' a), (C)— Re-consti'uction, definition 
of—Conviction under s. 517 [a) — Appeal — Conviction, 
whether can be altered to one under s SI7 (c). 
Where the re-construction of a building is partial 
only, s. 3 (241 of the Madras District Municipalities 
Act requires that tlie “ rc-erection" in order to con¬ 
stitute •‘re-construction " should be done after more 
than one-half of the cubical contents of the building 
have been taken down or burnt down. A Magis¬ 
trate, therefore, dealing with a case under s. 317 of 
the Act has no jurisdiction to frame a definition of 
his own in order to determine whether there has or 
has not been “re-construction" within the meaning of 
the section. 

The offence defined in s. 317 (c) of the Madras 
District Municipalities Act is of quite a different 
character from that defined in cl. (n) of the section, 
inasmuch as the essence of an offence under cl. ^c) 
is that after re-construction has been commenced an 
order is passed to prohibit its carrying on or com¬ 
pletion except upon certain terms and that that 
order is disobeyed. Tlierefore, where a person is 
charged with an offence under s. 317 (a) of the Act 
and is convicted of it. he cannot, in appeal, be con¬ 
victed of an offence under cl. ic) of the section M 
In re Valivkla Vknkata Sivayya, 25 L. W. 475' 38 

M. L. T. 118; 28 CT. L. J.295; A. 1 R. 1927 Mad. 442 

375 

-S. 81. See Railways Act, 1890, s. 135 2 8 0 

-s. 317. Set Madras District Municipalities 

Act, 1920, ss. 3, 317 375 

Madras Estates Land Act (I of 1908), s, 118 
^ee Limitation Act, 1908, Sen. I, Art. 12 1007 

-ss. 189,192— CiT’R Procedure Code (Act V 

of 1008., ss. If7, 96-Decree in suit under s. 77, 
Estates Land Act—Execution petition, orders on, 
whether appealable. 

By virtue of s. 192 of the Madras Estates Land Act, 
the provisions of ss. 2, 47, 96 and ilO of the Civil Pro¬ 
cedure Code apply to a petition filed for the execution 
of a decree given by a Revenue Court in a suit filed 
under s. 77 of the Madras Estates Land Act. and, there¬ 
fore, orders passed m execution of such a decree by the 
Revenue Court are appealable as decrees. M 
Yarlagadda Ankinredu Prasad v. Ravi Basavayva, 52 
M. L. J. 33:;; A. I. R 1927 Mad. 440 678 

-Sch. I, Art. 8—Limitation Act (IX of 1008), 

Sch I, Art 160—Suit for rent by landholder under 
registered lease deed ■ Limitation. 

A suit for rent by a landholder under the Madras 
Estates Land Act even when based on a registered 
lease deed is governed by the .3 years’ period of limi¬ 
tation under Art 8, of the first Schedule of the Madras 
Estate's l.and Act and not by the 0 yearu* period under 
Art. 116 of the Limitation Act M Kaliba Sahib v. 
Pbruthambia Pillai, A. I. R. 1927 Mad. 439 241 
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Madras village courts Act (1 of 1889), $.53— 

Court Fees Act {VII of }$70), Sell. II, Art 6— 
Stamp Act (IT of ISOO), as amended by Madras 
Stamp (Amendment) Act {VI of 1022), Sch. lA, 
l(]~Securiiy‘hond executed under s. 53 of 
Madras Villaoe Courts Act—Stamp duty. 

Article 6 of Sch. II to the Court Fees Act as amend¬ 
ed aoplies only to bail-boods and other instruments 
of oblisation under the Criminal Procedure Code or 
under the Civil Procedure Code. A security-bond 
executed by a surety under s. 53 of the Madras 
Village Courts Act in respect of property attached 
and which the surety undertakes to return or to pay 
a sum of money on a certain event, does not 
come under Art. 6 of Sch. II to the Court Fees Act 
and is not exempt from payment of Court-fees. 
Such a document comes under Art. 46 of Sch. I.A to 
the Madras Stamp (Amendment) Act and should bear 
the same duty as a bottomry bond for the amount 
secured M Chkedella Chknth.vVva v. Axn’urrddi 
PICHIRF.DDI, ^2 M. L. J. 153; 25 L W. 246; 38 M. L. T. 
125; (19271 M. W. N. 231; A. I. R. 1927 Mad. 377 545 

Malabar Law—Kamavan, powers and oblioations of 

_ Suit for removal of karnavan and for accounts — 

Relief for removal becoming impossible^Accounts, 
whether can be ordered. 

The karnavan of a Malabar tarwad is the manager 
of the family estate. He may administer that estate 
for the benefit of the family according to his own dis¬ 
cretion, and is not bound to render any account or 
pay to the tarwad any surplus he may have in his 
hands provided he does not devote it to other than 
tarwad purposes. But if it be proved against the 
karnavan of a Malabar tarwad that he has abused 
his discretion and fraudulently misappropriated the 
family estate, he must account for that transaction. 
On proof of fraudulent alienation or misappropriation 
by the Aramamn the junior members suing on behalf 
of the tarwad will be entitled to recover from the 
fcamaran personally the amount of which the Mrwad 
has been defrauded. 

If it be proved generally that he is a bad manager, 
he will be liable to removal, unless he gives a good 
account of his managem-^nt. But he cannot be com¬ 
pelled actually to render accounts by a threat of re¬ 
moval or for any other reason. 

Although a karnavan may be made liable to account 
for each proved defalcation in a separate suit framed 
for the purpose, yet the pra 5 ’er for a general render¬ 
ing of the* accounts in a suit for his removal and 
accounts cannot be granted where the prayer for his 
removal becomes impossible. M Kozkikkot Pdthia 
Kovtlaoath Maxavbpam V. Kozhikkot Puthia Kovil.^- 
r.ATH KiayaTHTn Srhedevi, 25 L AV. 284: 52M. L. J. 
277; 38 M. L. T. 112; A. I. R. 1927 Mad. 422; 50 M. 431 

607 

Malicious pfosecutlon. Cr. P. C., 1898, s 145 

449 

Markets—Loss of profits— Damages. See Land 
Acquisition Act, 1894, ss. 23. 24 749 

Mhl^er and servant—Master’s liability for crimes 
of servants. See Explosives Act, 1884, s. 5 972 

Maxfnns —Dhntna absque injuria. See Land Acquisi¬ 
tion Act. 1894, ss. 23. 2‘4 749 

Metric profits —Court-fees. 5ee Court Fees Act. 

IfttO 72 

Minor—Guardian—Power to give discharge. See 
Hindu Law 129 

-Negligence of guardian—liability of 

guardian’s legal'representatives. iSee Probate and 

.Ap«ini8t«atiON'Aot, 1881, 8. 89 286 


Money lent under contract-^Dreach of oontraQt-^ 
Interest on money lent. 

IVliere a defendant receives plaintiff's money \mder 
a contract and then I’efuses to carry out the contracti 
the defendant is liable not only to return the money 
but also to pay damages for breach of the contract 
which may be awarded in the shape of interest at 
the market rate. L Abdullah v. Allah Diya, 28 P. 
L. R. 161; 8 Lah. 310; A. I. K. 1927 LMi. 333 846 

Mortgage by conditional sale-winterest after dt^ 
fault — Presumption. 

In the absence of anything to the contrary in a 
mortgage-deed, it cannot be presumed that the parties 
to the deed intended that the debt advanced by the 
mortgagee should cease to carry interest after a 
default is made bv the mortgagor in discharging the 
mortgage-debt The ordinary presumption is that a 
creditor who has advanced a debt on interest intends 
that debt to carry interest till the same is paid Off. 
A H^iNUMAN Rai V. Dipan Rai 5 

- Final decree—Notice whether necessary. '5ee 

Procedure 18 

- Mortgage of entire property by partial owner 

—Redemption of previous mortgage over entire 
property by mortgagor—Mortgagor obtaining decree 
against other co-owners for amount representing 
share of mortgage redeemed by him^Mortgagee's 
right to benefit of decree. 

5 mortgaged an entire property to Snheequehtly 
it was found that S had acquired a valid title only 
to three-fourths share and the remaining oile-fotirth 
share belonged to J. But a mortgage over the entire 
property created by the original owner had been re¬ 
deemed by S who thus had acquired a mortgagee’s 
lien on J's share S then obtained a decree against 
J for ^ sum representing one-fourth share of the 
mortgage redeemed by him which was made the 
first charge on .1's share A copy of the decree 
was handed over by S to- Z. S became an insol¬ 
vent: 

Held, that though the making over of a copy of 
tlie decree to Z did not amount in law to an assign¬ 
ment of the decree, yet on the facts of the case Z had 
a first charge on the decretal amount in equity. R 
ZoLUKOFER A Co. V. Official Assigneb, 4 R 532; A. I. 
R. 1927 Rang. 100 261 

-Mortgagee’s right to eject mortgagor's 

tenants. See C. P. C., 1908, s 11 1033 

-Mortgagee, when entitled to possession. See 

C. P. C.. 1908, Sch. Ill, Para. 11 863 

- Preliminary decree—Deposit of money 

after six monthsbut before steps are. taken by mort¬ 
gagee—Order absolute for redemption, legality of — 
Power of Court to extend time. 

Although the money due under a preliminary de¬ 
cree is not deposited by a mortgagor within the 
period of 6 months provided in the decree, a Court 
will not order the mortgaged property to be sold or 
foreclosed, where the money is deposited in Court 
before any application i-* made by the mortgagee to 
enforce his rights under the preliminary decree. B 
ChatcrBawa Multi v. Popatlal Narandas, 29 Bbm. L. 

R. 228; A. I. R. 1927 Bom. 175 1039 

- Priorand puisne mortgagees—Agreement by 

mortgagor extending limitation for suit on prior 
mortgage, whether binding on puisne moHgagee — 
Subsequent usufrueluai'y mortgage renewing prior 
simple mortgage—Dispossession of mortgagee Suit 
on simple mortgage—Limitation -Enjoyment of 
usufructf effect of—DeclaratUm of prior charge in 
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puisne inortga(fces suit, whether operates as res 
judicata—Limilat 1071, whftlur extended—Failure 
to redeem in puisne mortgagee's suit, eifectof. 

A executed a simple mortftage of oi|»hl villages to 
B iu lfc98. He subsequently mortgaged Hie same 
villages to C in the same year. In lilUO. A execut¬ 
ed a usufructuary mortgage of two villages to B 
for the amount due under the lirst mortgage and 
other amounts. Under this mortgage B was entitled 
on dispossession to sue for ihe amount due to hiin 
and to recover the same from the villages comprised 
in the first mortgage. B was dispossessed in lUll 
and sued in Vy2'^ to enforce liis first mortgage. C 
wlio had in the meanwhile sued on his mortgage 
impleading B also as a party and purcliased two ef 
the villages under his decree contested Bs right 
to enforce his charge against the items purchased 

hy him; . , , , 

Held, (1) that the provision in the usufructuary 

mortgage giving B a fresh right to sue on the 

simple mortgage from tlic date of dispossession was 

not binding on C; 

(2) that if B retained a right to sne at all on the 
simple mortgage he did so only in accordance with 
the rule of limitation ajipUcable to that bond and 
that the suit was, therefore, lime-barred; 

(3) that the enjoyment of the usufruct under the 
usufructuary mortgage did not amount to a payment 
oi interest of the debt due under the simple mort¬ 
gage, within the meaning of s. 20 of the Limitation 

A « 

(4) that the fact that in C's suit B s charge was 
dwlared to have priority did not in any way pre¬ 
vent the suit from being barred by limitation oi 
debar C from contending that it was so barred; and 

(5) that B could not base his suit on the mortgage 
of'‘1900 and obtain a decree for sale subject to 6 s 
mortgage inasmuch as an opportunity had been 
given to him in C's suit to redeem C and he had 
refrained from doing so and allowed C to purchase 

in execution A AspuRna Kuswar r. 

25 A. L. J. 353; 49 A. 430; A. I. R. 1927 All, 417 670 

_ Redemption—Co-owner, whether can redeem 

—Ot/tcr cthowners, whether necessary parties- 

Tender—Usufruct, account of. _ 
r A person who owms a fractional interest m the 
equity of redemption is entitled to redeem the whole 

“ln®a®s^uit for redemption by a person who owns 
only a fractional interest m the equity of redemp- 
tion it is not necessary to join, 

the equity of redemption as parties to the suit. 

In such a suit, however, if the Court directs an 
account to be taken of the usufruct of the mortgaged 
property enjoyed by the mortgagee after the date 
of the tender of the mortgage-money by ‘he plaint¬ 
iff, the plaintiff should be given credit only for so 
much of the usufruct as relates to his share of 
mortgaged property. C Cuanui Ciiaran Koy v. Siew 

Ma, A. I. B. Cal. 4(9 

— Rcdemption-Covtr.ant to appropriate 
profits in lieu of interest on portion of mengag^ 
money and to charge interest on balance— Clog on 
of redemption-interest, liability to pay after 

date fixed for redemption. , • « 

Oanain uroperty was put in the possessioQ of a 

mortgag^ Cd tL mortgage-deed stated that the 

Srollta arising out of the property should he appr^ 
yriated towards lie payment of interest due on 


Mortgage - coutd. 

the mortgage-money. It was further provided by 
the deed that the mortgagor would pay interest at 
a certain rate on aiiotiiersum of money wliieh was 
due from him to the mortgagee and tJiat on the expiry 
of a certain period the property would lie redeemed 
on payment of both the sums of money together with 
interest on the last-mentioned sum: 

Held, (1) that the total of botli the sums of money 
was to be treated as the mortgage-money and that, 
therefore, every jiart of it constituted a charge on the 
mortgaged property; 

(2j that the agreement to pay the second sum of 
money together with interest thereon at the time of 
redemption did not amount to a clog on the equity 
of redemption; 

(3) that interest would continue to run on the 
second sum of money even after tiie exjhry of the 
period fixed for reclemptiou up to the date of pay¬ 
ment. 

The general principle is that money borrowed on 
interest will carry interest till the date of re-payment 
of the principal unless the contract makes provision 
to the contrary. O Gokcl Prasad Pathak v. Goitri 
Prasad Singh, 4 0. W. N. 147 180 

- Redemption—Right to redeem and to 

foreclose, co-extensive—Agreement postponing right 
to redeem—Clog on redemption. 

The right of redemption is co-extensive with the 
right of foreclosure and where a mortgagee has power 
to foreclose at any time the Court would refuse to 
give effect to a unilateral agreement postponing the 
mortgagors right of redemption L Rah.\iat Ali v. 
Shadi Kam. 28 P. L. R. 150; A. I. R. 1927 Lah. 226 

625 

- Redemption, suit for—Failure to prove 

mortgage, effect of. 

Where in a suit for redemption of a mortgage the 
plaintiff fails to prove that the property iu dispute 
was mortgaged to the defendant, the suit must be 
dismissed. A Dwarika Tewari v. Mata Badal Mali 

633 

J?eiie»tpH'o7t suit—Particulai's of mortgage 
given in plaint, inaccuracy of, effect of—Dismissal 
of suit. 

Where in a suit for redemption of a mortgage it is 
found that the description ol the mortgage, given in 
the plaint, the date of the mortgage, the consideration 
for the mortgage and the area of the mortgaged pro¬ 
perty are all incorrect, the suit is liable to be dis¬ 
missed on the ground that the mortgage set up has 
not been established. L Jagat Mal v. Khaza.v Chand, 
27P. L. R. 765 58 

- Subrogation, doctrine of—Purchaser of 

mortgaged properly paying off prior encumbrance, 
whether can claim subrogation against puisne 

encumbrancer. 

Before any person is entitled to claim the benefit 
of the doctrine of subrogation he must prove that 
he has paid up the mortgage-debt in respect of 
which he claims that benefit. 

Subrogation cannot be permitted in a case where it 
would work injustice to the rights of those having 
equal or superior equities. 

Where a mortgagor or owner of the equity of re¬ 
demption or any encumbrancer ledeems a prior charge 
which is his own debtor whi^h by contract, expiese 
or implied, ho is bound to discharge, he cannot keep 

such charge alive as against a puisne encumbrancer 
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whose eiicumbraQce lie is also expressly or impliedly 
bound to discharge. 

Where a purchaser of mortgaged property is bound, 
expressly or impliedly, under his contract of purchase 
to discharge the en:umbrances to which the property 
is subject, and he discharges a prior encumbrancs 
upon the property, he cannot, in answer to a suit by 
a puisne encumbrancer to enforce hi.s encumbrance, 
avail himself of the doctrine of subrogation in respect 
of the prior enciimbrancs paid off by him. N Mul- 
CHASD y. R.\dhakisan-, A-I. K. 1927 Nag 150 272 

-suit—Abatement after preliminarv decree 

See U. P. C ; 1908, O. XXll, rr. 4,10 ' 288 

- Svit by mortgagee—Part owner of equity of 

redemption not made party — Sale, effect of—Rights 
of mortgagee^auction-purchaser and pari owiier not 
impleaded—Mortgagee obtaining possession—Eject¬ 
ment suit, whether lies — Redemption. 

The purchaser of a portion of mortgaged pro¬ 
perty from the mortgagor subsequent to the mort¬ 
gage who was not made a party to a suit on the 
mortgage but who has been ousted from tlie posse.s- 
aion of the mortgaged property by the purchaser in 
execution of the mortgage-decree is not entitled to 
recover possession on the basis that the execution 
purchaser is a trespasser. 

The general principle in such eases is that the 
absent party has a right to redeem and to recover 
possession on redemption of the mortgage but cannot 
sue in ejectment. C Bhaoauan Chandra Kcndt v. 
Tarak Chandra Basak, 45 C. L. J. 4; A. I. K. 1027 
Cal. 259 420 

-- Usufructuary and simple mortgages in favour 

of same person—Suit for sale on basis of simple 
mortgage subject to usufriictnary mortgage, whether 
maintainable—Civil Procedure Code (Act V of 
1908), 0. XXXTV,r, 4. 

A person having a usufructuary mortgage and a 
subsequent simple mortgage on tlie same property 
can maintain a suit for sale of the property on the 
basis of his simple mortgage subject to his prior 
usufructuary mortgage. A Nazir-un-nisa v. Asifa 
Bbgu.\i. a I. R. 1927 All. .311 577 

-- Usufructuary mortgage and lease back— 

Arrears of rent—.Separate suit, wliether necessary. 
See Transfer of Property Act, l>^b2, ss. 61 , G2 86 

Motor Vehicles Act fVlIlof 1914). S. 16—.Motor 
car carrying mails, whether exzmpt from udes — 
Driving ivithout permit — Offence—Motor car, whe¬ 
ther 'public conveyonce —Bombay Public Con¬ 
veyances Act (VI of ISOS),s. 1. 

A person driving a motor car for hire without a 
driver’s permit as required by the rules is guilty of 
a breach of the rule.s and liable to bo convicted under 
8 . 16 of the Motor Vehicles Act. 

A car which carries passengers for hire is not 
exempt from the operation of the rules under the 
Motor Vehicles Act regulating the number of passen¬ 
gers merely because it carries mails also. 

Per Patkar, •/.—The definition of a ‘public convej'* 
ance’ in s I of Bombay Act VI of 1863 does not in¬ 
clude a motor car B Aba Appa Dharwade v. 
Empbror, 29Bom. L. R. 191; A.I R. 1927Bom. 15‘: 28 
Cr.L. J. 397 1053 

Muhammadan Law— Administration of estate. 

See Kecbiver 1020 

.. ■ Divorce— Iddat —Residence of wife during 

ftfiod of iddat in father's house, effect of. 


-luliammadan Law does not require that a divorced 
woman should observe her iddat entirely in the 
hou.se of her husband She may observe the same 
m the place where she was residing at the time of 

Bom. L- R. 1U6; A. I. K. 1927 Bom. 176 1021 


Divorce, pronouncement of. 


L iicler the Muhammadan I.ra\v a husband can effect 
a divorce whenever lie desires. He may do so by 
words without any ^yrittcn document, and no par¬ 
ticular form of words is prescribed. If the words used 
are express or well-understood as implying divorce, 
such as talak, no proof of intention is required. If 
the words used are ambiguous, the intention of the 
user niiist be proved. It is not necessary that the 
repudiation should be pronounced in the presence of 
the wife, or even addressed to her. P C MaMid. 
Kallandeb A.MMAr., 25 A L. J 65: A 1. R, 1927 P C. 

^ 25 L. W, 342;' 28 

® Bur. L, J. 40; 

45C. L. J. 203; 8 P. L. T. 280; 31 C. W. N.621;29 
Bom. L. R. 800 1 

power Death of husband—IVidowretaining 
possession of properties — Presumption—Possession 
tn lieu of dower. 

here a Muhammadan dies and his widow remains 
in possession of his properties after his death it will 
be presumed that her possession is in lieu of dower. 
A Abdl-l Sattar r. Aqida Brui, A. I. R. 1927 All. 319 

,, . 599 

; Marriage of minor—Guardian 

whether liable for dower. 

Under the Muhammadan Law a father does not, by 
merely giving his consent to the marriage of his minor 
son, become automatically a surety for the payment 
of the dower-debt. A Muha.mmad Siddiq v. Shahab 
rD-Di!i, 25 A. L. J. 4C6; A. I. K. 1927 All. 3t)4 636 


Gift Delivery of possession—Donor out of 
possession—Validity of gift—Doctrine of musha— 
Evasion of the doctrine. 

^ The mere fact that the donor was out of posses¬ 
sion at tlie time of the gift and that consequently 
there was no delivery of possession to the donee does 
not invalidate a gift under ALihammadan Law, pro¬ 
vided the donor did all that he could do to perfect 
the gift. ^ 

A gift wliich is invalid under Muhammadan Law 
under the doctrine of musha becomes a valid gift if 
the donee obtains posses.sion. 

^ This principle apf)Iies not only where the gift is 

impugned by the donor himself but also as against 
strangers. 

undivided portion of a house can be 
validly effected by the donor selling it first at a 
fixed price and then absolving the debtor from pay¬ 
ment of the price. A Ahmadi Begam v. Abdcl Aziz, 
2d a. L. j. 407; A. I R 1927 All. 345 644 

'—;—Deliveiy of possession necessity of^ 
Clift by husband to wije — Mutation, effect of — Pre* 
sumption. 

The ndeof Muhammadan Law that a gift must h 

perfected by delivery of possession is applicable in 
Burma. 

In the case of a gift of immoveable property by a 
Muhammadan husband to his wife, once mutation of 
names has been proved, the natural presumption aris¬ 
ing from the relation of husband and wife existing 
between the donor and the donee ie that the husband’i 
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subsequent nets with reference to the property were 
done on his wife’s behalf and not on liis own. PC 
Ma Ml y Kallan’of.ii Ammai.. 25 A. L. J. 6!); A.J.U. 
1927 P. C. 22; (1927 . M W X T(i; 38 M. L. T. -W; 5 U. 
7; 52 M. L J. 3f.2; 4 0. W N. :100; 6 Hur. L. J. 59; 45 C. 
L. J. 2CS; 25 L. W. 670; 20 Dom. L. K. 772; 31 C. W. 
N. 625 32 

- Gift, essentiah of—Deed of oift, whether 

compulsorili/ registrable - Transfer of Property /let 
(IV of ISSJ), s. I:!3—Registration Act {XVI of 
IOOSk s$. 

Section 123, Tmnsfer of Property Act, is not appli¬ 
cable to gifts by Muhammadans 

Essentials of a gift under Muhammadan Law are a 
declaration of hiba, an acceptance, e-xpress or implied, 
of the gift by the donee and delivery of possession of 
the property, the subject-matter of the gift according 
to its nature. A simple gift can only be made by 
going through the above formalities and no written 
instrument is required. In fact no writing is ne¬ 
cessary to validate a gift and if a gift is made by 
writing without delivery of possession, it is invalid 
in law. 

A deed of gift executed by a Muhammadan is not 
an instrument effecting, creating or making the gift 
but a mere piece of evidence and does not, therefore, 
require registration. C NasiuAli v. \Vaji:d Ali, 44 C. 
L.J. 490; A. l.K. 1227 Cal. 197 296 

-- Gift to minor in doner's custody — 

Delivery of possession, whether necessary—Lawful 
custody, meaning of. 

Under Muhammadan Law delivery of possession is 
not necessary to render a gift valid, where the donee is 
a minor in the lawful custody of the donor. Lawful 
custody for the purposes of this rule includes the 
custody of a person who has actual control of the 
minor with the consent of the legal guardian and 
is not limited to the custody of such persons as come 
first in the line of succession of those entitled to claim 
guardianship. A Mohammad Yusuf v. Mohammad 
ISUAIL, A. I. K. 1927 All. 414 1022 

__ Onerous gift—Discharge of debts and 

maintenance of donor by donee—Gift, whether 
revocable—Gift to non-Muhammadan—Muhammadan 
Law whether applicable—Delivery of pcssession, 
necessity of-Gift of equity of redemption, validity 

A gift by a Muhammadan on account of natural 
love and affection is revocable. But, where the gift 
is burdened with something to be done by the douce, 
and if the donee does that which is required by the 
donor lobe done, the gift becomes irrevocable. 

Where a donee was directed under a deed of gift to 
pay off the debts of i lie donor and look after and main¬ 
tain the donor and at least for 10 or 12 years the donee 
so looked after him attending to his creature com¬ 
forts and maintaining him, and also paid off the debts 
as required, the gift cannot be revoked by the 
donor It is immaterial that the debts were paid 
out of the property gifted by the donor himself. 

Where a gift is made by a Muhammadan, the mere 
fact that the donee is a person belonging to a differ¬ 
ent persuasion, by itself, is not sufficient, to take the 
gift out of the ordinary incidents of the Muhammadan 
Law relating to gifts. 

Under the Muhammadan Law delivery of possession 
ifl necessary in order to make a gift valid. By posses¬ 
sion in this connection is meant such possession as 
nature of the subject of the gift is capable of and 


the questicn, whetlicr there has been a complete deli¬ 
very or not in a particular ease is a question of fact 
to he determined witli regard to tlie inlenliun and 
the contract of the i>ai ties and (lie nature of the pio- 
perty concerned in each case. It is not nocessary in 
every case that the donor sliould formally depart L'cm 
the premises forming the Subject of the gift and that 
there should be a formal entry on the part of the 
donee. 

If the intenti(»n of the donor is clear that the donee 
should have pcssession of the property, the mere fact 
that the donor happened to live in the house which 
was the subject of the gift is not sufficient to make 
the possession of the house that of the donor. 

A gift of the equity of redemption by a .Muham¬ 
madan is valid in Muliammadan Law, where the 
donee himself redeems the properly, 

A deed of gift must be looked at as a whole. The 
fact that some of the items of gift constitute the 
equity of redemption in certain jiroperties does not 
affect the validity of thd gift, where delivery of posses¬ 
sion is made to the donee in respect of the other items 
and redemption is effected in respect of the equity of 
redemption by the donee himself. M A.iagar Hazar 
Saiieb i'. Chkdalavada An.vammaii, a. I. K. 1927 Mad 
572 62 

-Husband and Restitution of con¬ 
jugal rights—Cruelty and ill-treatment—Suit not 
instituted bona fide, effect of. 

In the CAise of Muhammadans a suit for restitution 
of conjugal rights is in the nature of a suit for specific 
performance, being founded on a contract of marriage, 
which the Muhammadan Law regards as a civil one! 
Even therefore, if the validity of the marriage is 
established, the relief of restitution of conjugal rights 
may be refused on such grounds as that its enforce¬ 
ment would be prejudicial or dangerous to the health, 
happiness or life of the wife. There must, however! 
be either violence of such a character as to endanger 
tlie personal health or safety of the wife or a reason¬ 
able apprehension of such violence. 

Under the Muhammadan Law any reprehensible 
conduct on the part of the husband if properly proved 
affords good ground for refusing the assistance of 
the Court in a case of restitution of conjugal rights. 
For instance, if it is proved that the suit is not a 
genuine and bona fide one for restitution of conjugal 
rights but that the real object of the suit is to obtain 
possession of the wife’s property, the suit must be 
dismissed. 

Where a wife is turned out or ill-treated so as to 
make it impossible for her to live with her husband 
or where the breach between the husband and wife 
is irremediable so that it is impossible lor the latter 
to return to the former after many years’ separation 
without leading to fresh trouble and dispute, she is 
entitled to maintenance by living separate from him. 
This principle applies equally to the case of a Hindu 
or a Muhammadan, whether the question arises under 
s. 484 of the Criminal Procedure Code or in a suit 
for restitution of conjugal rights. N Khuushid 
Bugum V. Abdul Rashid, A. 1. R. Itf27 Xag. 139 169 

- Inheritance. See Limitatio.v Act, 1908, 

ScH. 1, Art. 141 145 

-- Co-heirs—Mortgage by co-heirs in 

possession, for ancestors debt—Share of absent co* 
heir, whether liable—Decree by absent co-heir 
against other heirs far hU share, effect of. 


I 



1120 


INDIAN CASES. 


[1927 


Muhammadan Law-contd. 

A mortgage executed by the heirs of a deceased 
Muhammadan who were in actual possession of his 
estate, for a debt of the deceased, can be enforced 
against the whole estate including the share of the 
co-heirs who were not in possession and who had 
not joined in the execution of the mortgage. 

The fact that in a suit brought by one of the 
co-heirs against the executants of the mortgage for 
the recovery of his share in the estate, the ques¬ 
tion was not raised does not in any way debar the 
mortgagee from enforcing his charge against the 
entire estate. A Abdul A/.va Khan v. Muhammad 
Husain, A. 1. R. 1927 All. 415 661 

- Pre-emption— /‘’irst and second demands — 

Witnesses, pi'esence of — Procedure. 

Where a pre-em^tor under the Muhammadan Law 
makes the first demand in the presence of witnesses 
and asks the witnesses to accompany him to the vendee 
in order that a second demand might be made in their 
presence and the second demand is in fact made in 
the presence of the witnesses and their, attention is 
attracted to it. the mere omission of the pre-emptor 
to ask the witnesses in express terms to bear testi¬ 
mony to the fact of the demand having been made 
would not be fatal to his right to enforce pre-emjUion. 
A Ahmad Hakimullah r Mohammad HikmatUllah, 25 
A. L J. 312; A. I. R. 1927 All 289; 49 A. 385 39 

- Waqf, creation of—Property dedicated for 

upkeep of khanqah, whether waqf —Dedication of 
income, effect of—Grant in name o/sajjadanashin, 
.effect of—Government, whether can create waqf— 
Decree against sajjadanashin—Waqf property, whe¬ 
ther can be attached. 

A khanqah is a religious institution like a monastery 
where disciples live and religious instimction is 
imparted to them. 

Under the Muhammadan Law the moment a waqf 
is created all rights of property pass out of the 
waqif and vest in God Tlie curator, whether called 
a mutawalli or sajjadanashin or by any other name, 
is merely a manager of the properly and not a 
“trustee" as understood in the Rnglish system of law. 

Where property is given to the sajjadanashin of a 
khanqah for the purposes of the maintenance of the 
khanqah, it cannot be said that the property is given 
io sajjadanashin personally and not to the insti¬ 
tution. The gift is virtually according fo the spirit 
of the Muhammadan Law, to God Almighty for 
the purpose of the upkeep of the institution and the 
property must, therefore, be regarded as waqf. 

Where the income of any specified property is to be 
permanently devoted to certain religious and charit¬ 
able objects, such a permanent dedication is termed 
viaqfi and it is not absolutely necessary in order to 
create a waqf that this term should be used in the 
instrument creating it. 

Just as a private person can create a waqf by de¬ 
dicating the iucome of certain property to the main¬ 
tenance of a religious or charitable object, so Gov¬ 
ernment may create a waqf by directing that the 
income of the property should go towards the upkeep 
of a religious institution. 

Where property has been gifted or devised to a 
trustee with the object of providing for certain reli¬ 
gious duties, neither the whole nor any portion of the 
corpus can be sold in execution of a decree obtained 
against the trustee personally. 

Certain property had, been granted by the Kings of 
Ottdh to tho sajjadanashin of a khanqah for the up- 
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keep of the khanqah. After the introduction of the 
British Administration into the Province of Oudh the 
Oliief Conirnissiontr of Oudh, unOer the authority of 
the Governor-General-iii-Council, confirmed the grant 
aud stated expressly in the sanad that the tenure 
granted by the former Government was maintained. 
It was, however, further stated that in certain con¬ 
ditions the grant would be resumed; 

Held, (1) that the property comprised in the origin¬ 
al grant had become wakf under the Muhammadan 
Law: 

(2) that the Britisli Goveniment had restored to 
the sajjadanashin the same tenure which he was in 
possession of, prior to Lord Canning’s Proclamation 
and that the properly, therefore, continued to be wakf 
in spite of the terms of the Proclamation; 

(3) that inasmuch as it was expressly provided by 
the Crown Grants Act that it was open to the Crown 
to impose limitations and restrictions upon grants- 
made by it or under its authority and that such con¬ 
ditions and limitations were to be valid notwithstand¬ 
ing any rule of law to the contrary, the condition 
laid down in the sanad that the grant would be 
resumed in certain events did not operate to take 
away from the property the character of wakf. 

(4) that, therefore, the property was not liable to 
attachment and sale in execution of a decree obtained 
against the sajjadanashin personally. 0 Shah 
Moha.m.mad Naim Ata v. Mohammad Shamsh-ud-din, 4 
0. W. x\. 116; A. I. R. 1927 Oudh 113; 2 Luck. 109 

241 

-Waqf— User—Question of fact—Appeal, 

second—1 nterference by High Court. 

A waqf may bo presumed by user, but the question 
whether such user has been established is a question 
of fact to be decided upon the evidence adduced in 
the case on either side. Where it is found that such 
user is not eatablished and the finding is based upon 
legal evidence, it cannot be interfered with in second 
appeal. A Ihsiiad Husai.n v. Makut Manohar, A. I. B, 
1927 All. 377 626 

-Will — Bequest in excess of one-third—Shia 

Law - Consent of heirs, xohether should be obtained 
after testators death—Death of legatee before 
testator's death — Legacy, whether descends to 
legatee's heirs. 

The consent of the heirs required under Shia Law 
to validate a bequest of more than one-third of the 
testator s estate may be obtained before the death of 
the testator. 

If a legacy is not adeemed by the testator, the 
death of the legatee before the death of the testator 
does not cause a lapse. It descends to the legatee’s 
heirs. A Husexi Beoam y. Mohammad Mehdi, 25 A L. 

J. 382; A. 1. H 1927 All. 340 673 

Mutation, effect of. See Transfer oP Property Act, 
1882, s. 54 270 

proceedings, nature of—Title to immoveable 
property, whether affected - Advei'st entries in 
revenue papers, effect of. 

Adverse entry in revenue papers does not debar 
a person from setting up his ownership and title in 
a civil suit. Mutation proceedings in Revenue Courta 
are not proceedings in which the title to and pro¬ 
prietary rights in immoveable property are deter¬ 
mined. A Racain Sison y. Desraj, L. R, 8 A. 45 Rev. 

637 

NattuKottal Ohettles, See Hindu Law 6S6 
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Negligence — Fire—miss ion of sparks from Rail¬ 
way enginC'-Liability of Company for damages— 
Buj'dcn of proof of want oj negligence. 

Where lire is caused by a sjiark from a Railway 
engine, the Company will ba liable for damages 
caused by such lire in the absence of evidence to 
show that the Company liad taken all reasonable 
precautions to avoid the emission of such sparks as 
are likely to destroy the adjoining property. In such 
cases it is not on the injured party to prove negli¬ 
gence on the part of the Company, but the onus is 
on the Railway Company to prove* that it had taken 
the necessary precautions. A Secuetauy or State fou 
India i’. Dwauka Prasad, 25A. L.J.336; A. 1. K. 1927 
All. 349 6 40 

Negotiable Instruments Act (XXVI of 1881), ss. 

Si 78—Provincial Small Cause Courts Act {IX of 
1887), s. 25—Promissory note—.Payment to real 
lender, plea of, whether can be entertained — 
Mistake of law — Revision—Interference by High 
Court. 

There should be no interference under s. 2oof the 
Provincial Small Cause Courts Act unless it clearly 
appears that some substantial injustice to a party 
has directly resulted from a material mis application 
or mis-apprehension of law or material error in pro¬ 
cedure committed by the lower Court. Any decree 
passed on a wrong view of law must cause substan¬ 
tial injury to soino party in the suit but every such 
injury is not necessarily an injustice inviting inter¬ 
ference under s. 25. 

The effect of s. 78 of the Negotiable Instruments 
Act read with s. 8 of the Act is that a promissory 
note can only be discharged by payment made to 
the holder of the note and, therefore, in a suit upon 
such note evidence cannot be allowed to be given 
to show that the note was not really executed in 
the plaintiff's favour or that it had been discharged 
by payment to the person who was the real payee 
9 f the note. Where, however, such evidence is ad¬ 
mitted by a Small Cause Court and the suit is 
dismissed on the finding that the defendant took 
nothing from the plaintiff and has paid off the 
amount of the note to the reallcnder, the High Court 
will not interfere with the decree in revision under 
6. 25 of the Provincial Small Cause CJourts Act, 
inasmuch as no substantial injustice is caused to 
the plaintiff byieason of the erroneous view of law 
adopted by the trial Court. A AJadan Lal v. Lal 
Ohand, 25 A. L. J. 402; A. I. R. 1927 AU. 483 703 

——— S. 13, Expl. 1.5ee Stamp Act, 1899,8.2 (5) (b) 

630 

—ss. 27, 82—Bill of Exchange-Renewal by 
drawer without acceptor s consent —Acceptor, whe¬ 
ther discharged. 

The renewal of a Bill of Exchange without the 
donsent of the acceptor does not discharge the acceptor 
from his liability. 

. When a cause of action for money is once com¬ 
plete in itself and the debtor then gives a bill or note 
to the creditor for payment of the money at a future 
time, the creditor, if the bill or note is not paid at 
maturity, may always, as a rule, sue for the original 
oonsideration provided that he has not endorsed or 
lost or parted with the bill or note under such cir¬ 
cumstances as to make the debtor liable upon it to 
some third person. A Punjab National Bank v. 
TajammulHusain-Bisheshar Nath, 25 A. L. J. 102; A. 

I. R. 1927 All. 236; 49 A. 257 341 

——— S. 28 — Pro-note executed on behalf of firm 
—Personal liability of executants—PaHnership— 
.^AdjMiicaiion of partner as insolvent—Liability of 

71 
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other partners on pro-note executed on behalf of 
firm but signed by all individually—ComposUion 
by insolvent partner, effect of. 

Where a promissory note executed on belialf of a 
firm is signed by all the partners without any indi¬ 
cation that they signed it as agents, all the i)ai tners 
are personally liable. 

The adjudiciition of a partner of a lirm in liis 
firm’s name as insolvent and liis composition with liic 
creditors of the lirm does not absolve tlie other part¬ 
ners who are not i)arlies eitiier to the insolvency ])i o- 
ccedings or composition, of their persoiiai liability 
under a promissory note executed on behalf of the 
lirm but signed by all of them individually to 
the extent to wliich it remains unsatistied. R Fati.\ia 
Bim V. Mohideen, -I R.551; A. 1. R. 1927 Rang. 99 

277 

-S. ^S- Evidcnce Act (I of 1S73), s. U2 — 

Promissory note, suit on—Oral evidence to show 
that note can be enforced only in certain con¬ 
tingencies, admissibility of. 

The liaidlity in relation to a promissory note, or 
negotiable instrument, attaches by or from delivery, 
ami s. 46 of tlie Negotiable Instruments Act provides 
that as between the immediate parlies to an instru¬ 
ment it may be shown that the instrument was deliver¬ 
ed conditionally, or for a s()ecial purpose only and 
not for the purpose of transferring absolutely the pro¬ 
perty therein. 

In answer to a suit on a promissory note it is open 
to the defendant to lead evidence to show that 
the promissory note was given merely a.s a security 
for the plaintiff's sliare of the capital advanced to¬ 
wards a partnership and tiiat tlie promissory note can 
be enforced only when such capital becomes payable 
to the plaintiff. ASheo Prasad-Ram Prasad v. Gobind 


Prasad, 25 A. L. J. 30j: A. I. R. 1927 All. 292 332 

-S. 78. See Negotiable Instuumekts Act, 

1881,53.8,78 703 

-s. 82. 5ee Negotiable Instruments Act, 

1881,53.27,82 341 


Oaths Act (Xcf 1873), ss. 9 to 11—Af/reement to 
abide by oath—Application for withdrawal—Duty 
of Court—Summary dismissal of application, whether 
proper — Party's right' to withdraw for pi'oper 
reasons—Discretion to administer oath. 

Although there is nothing in the Oaths Act wliich 
allows a party to retract after his opponent has 
accepted a proposal to abide by an path, tlie Act 
gives the Court a discretion to administer the oath 
or not. Where a party, after agreeing to an oath 
applies to resile from the agreement, the proper 
course, therefore, for the Court is to examine the 
grounds upon which it desires to withdraw from the 
reference and to satisfy itself whether the reasons 
given are satisfactory or not. if the Court is satisfied 
that there are good reasons for withdrawing, it should 
refuse to administer the oath and if, on the ether 
hand, it is satisfied that the grounds are not good it 
should administer the oath and decide the case in ac¬ 
cordance with the agreement. A summary dismissal 
of the application to withdraw from the reference on 
the ground that a party could not resile from such an 
agreement is illegal. A Salik Ram v. Wali Ahmad, 25 
A. L J. 297; 49 A. 388 4 73 

Opium Act (lof 1878),ss. 14, ^S—01'iminalProce- 
dure Code {Act V of 1898), s. lOS—Search — Proce¬ 
dure—F on-compliance with provisions of s. lOS, 
whether vitiates conviction. 

The provisions of s. 103 of the Code of Criminal 
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Procedure are applicable to searches made under s. 
H of the Opium Act, but where a person is searched 
in an open place under s. 15 of the Act compliance 
with the provisions of 8. 103 is not obligatory. R 
Kali Kumar Db v. Emperor. G Bur. L. J. 11; 28 Cr. L. 
J. 372; A. 1. K. 1927 Rang. 170 980 

Orissa Tenancy Act (H of 1913), s. 117. See 
Bengal Tb.nancy Act, 1885, s. 103 701 

Oudh Courts Act (IV of 1925), s. 12. See Vkder- 

PROPRIETARY RIGHTS 851 

Ouah Estates Act (I of 1869), ss. 3, 8,10,22, 

23 —Entry of name of grantee in List S—Con¬ 
clusive evidence of primogeniture grant — Succession. 
By virtue of the provisions of s. 10 of the Oudh 
Estates Act Courts are bound to take judicial 
notice of the Lists prepared under the Act and to 
regard them as conclusive evidence of the facts they 
record. 

The inclusion of a grantee’s name in List 3. is, 
therefore, in the abseii:e of evidence to show that 
the name was wrongly inserted, conclusive evidence 
that the sanad obtained by him was a primogeniture 
grant. 

On the death of a taluqdar holding under a primo¬ 
geniture sanad without lineal male descendants, the 
taluq devolves under cl. 6 of s. 22 to his brothers. P C 
Nand Rani Ku.nwar v Indar Ku.nwar, A. 1. R. 1927 
P. C. 8; (1927) M. W.N 21; 4 O. W. N. 80; 31 G. W. 
N. 485; 52 M. L. J. 497; 25 L. W. 751; 45 C. L. J. 282; 

1 Luck. 583 485 

- S. 33 —Award of British Indian Association 

— Construction—Provision for maintenance of 
relatives—Title not affected. 

The awards of “the British Indian Association,” 
whether strictly falling within the purview of s. 33 
of the Oudh Estates Act of 186J or not, must be con¬ 
strued as making provision for the maintenance of 
the relatives of taluqdars and not deciding questions 
of title in lands. O Maneshuar Buksh v. Ram Nath, 
4 0. W. N. 209; A. I. K. 1927 Oudh 142 805 

Oudh Laws Act (XVIII of 1876), S. 9. 5ce Pre¬ 
emption 637 

-- S. ^0—Pre-emption—Transfer not amounting 

to sale—Device to evade pre-emption, effect of. 
Unless it is established that there has been a 
sale or the foreclosure of a mortgage no right of pre¬ 
emption arises under s. 10 of the Oudh Laws Act, and 
in each individual case the document of transfer is 
to be construed by the Court in order to determine 
whether there has been a sale or foreclosure of a 
mortgage. 

The law does not say that a right of pre-emption 
arises when a person transfers property after a 
manner which produces the same results as a sale 
without being a sale. The law says that the property 
must be transferred by sale. 

It is not forbidden to a person to circumvent the 
law of pre-emption by taking a transfer which falls 
short of a sale but which may eventually have the 
same effect as a sale. 

A transfer of a limited right in immoveable pro¬ 
perty, reserving to the transferor an annual payment 
of rent, does not amount to a sale so as to give rise to 
a right of pre-emption under s. 10 of the Oudh Laws 
Act, even if the amount of rent reserved is so.small 
that the Court is able to find that the transfer i9 
intended for all practical purposes to operate as a 
tale. O Ajodhya v. Sheo Shankar, 4 0. W. N. 137 


Oudh Rent Act (XXII of 1886), s.108 (lO)-Jum- 

diction of Civil and Revenue Courts—Suit by tenant 
to recover holding against landlord or person in 
illegal possession— Tenant not previously in actual 
possession — Suit, whether cognizable by Revenue 
Court—Person other than landlord taking illegal 
possession—Payment of rent to and acceptance by the 
landlord, whether proof of actual possession. 

Where a tenant has never been in possession of 
his holding but merely tries to recover that holding 
whether from the landlord or from any other person 
w'hom he alleges to be in illegal possession thereof, the 
suit cannot be considered to be one cognizable by the 
Revenue Court. In order that a suit should be cogniz¬ 
able by the Revenue Court as falling within the pro¬ 
visions of s. 108 (10) of the Oudh Rent Act, it must 
be alleged and found that the plaintiff was at some 
time previous to the institution of the suit in actual 
possession of the land whether himself or through his 
sub-tenants and had subsequently been ejected by the 
landlord. If somebody else besides the landlord has 
illegally taken possessionof the holding the remedy 
must be sought in the Civil Court and not in the 
Revenue Court. The mere fact that the plaintiff paid 
the rent and the landlord accepted it does not, in any 
way, show that the plaintilT actually had at any 
time obtained possession of the holding which had 
been let out to him by the landlord. 

In order to have a suit cognizable by the Revenue 
Court under s. 108 (10) of the Oudh Rent Act it must 
be one where the tenant must have been previously in 
possession and where his ejectment must have sub¬ 
sequently taken place owing to an act of the land¬ 
lord. Unless these two elements are established a suit 
cannot be considered to fulfil the description of a suit 
covered by s. lOS, cl. (10). Oudh Rent Act, which would 
be cognizable by the Revenue Court and Revenue 
Court alone. 

The heading “suits by an under-proprietor or a ten¬ 
ant” in s. 108 of the Oudh Rent Act refers to suits 
brought either by an under-proprietor or a tenant 
against the superior proprietor or the landlord and 
if a suit has been brought by a person alleging him¬ 
self to be a tenant against another person who has 
prevented him from taking possession of the holding, 
having himself taken possession of the same forcibly 
and illegally, the suit is not one contemplated to be 
cognizable by the Revenue Court under e. 108 of the 
Oudh Rent Act. 

The words “recovery of the occupancy” in s. 108, 
cl. (10), of the Oudh Rent Act indicate recovery of 
actual possession of the land as distinguished from 
merely constructive possession and the words “ille¬ 
gally ejected” in the said clause imply that the tenant 
was previously in possession and had subsequently 
been ejected. O Gayadin v. Lodhi, 4 O. W. N. 109; A. 
I. R. 1927 Oudh 108; L. R. 8 A. (0.) 145 Rev.; 2 Luck. 
137 199 

--S. 140 —Settlement Court decree—Decree for 

under-proprietary rights—Cask allowance granted 
to under-proprietor from zemindar —Suit for rent— 
Plea of payment by under-proprietor in shape of 
cash allowance — Set-off. 

A decree of a Settlement Court granted under¬ 
proprietary rights to the defendant on payment of a 
rent of Rs.* 32 per annum and at the same time allowed 
him an annual cash allowance of Rs. 33 and odd in 
the same rights against the zemindar. Jn a suit by the 
zemindar for rent the defendant pleaded payment of 
the rent inasmuch as the plaintiff had not paid the 
nankar due to him: 

Held, (1) that the decree for cash allowance and f«5 
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Oudh Rent Act— concld. 

the lands being interdependent and the cash allow¬ 
ance having practically redaced the rent of the under- 
proprietary tenure, tiro zemindar was not entitled to 
recover rent; 

(2) that the plea of the defendant w’as not one of set¬ 
off and was not. tlierefore, barred by s. 140 of the 
Oudh Rent Act. O Ganda Prashad i'. Mamadro 
Bux. A. I. R. 1927 Oudh 181 788 

OudhSub-Settlement Act (XXVI of 1866), r. 10. 

iSce Under-proprietary rights 851 

Pacca adatla. See Oo.vtract Act, 1872 ,S 9 . 30, 45 

993 

Panchayat— Suit by self-constituted panchayat, 
frame of—Substitution of parties after limitation, 
e^ect of—Promissory note—Right to sue. 

If a necessary party is joined as plaintiff or defend¬ 
ant after the time for the suit has run out the entire 
suit must be dismissed. Therefore, where in a suit 
brought in the name of a self-constituted panchayat 
without any legal powers, the members of the pan- 
chayat are substituted as plaintiffs by way of 
amendment after the expiry of the period of limita¬ 
tion for the suit, the suit must be dismissed as time- 
barred. 

The members of a panchayat cannot institute a 
suit upon a promissory note which is executed in 
favour of the Sirkar Daulatmadar through one of its 
members. L Dbyi Dayal v. Narais Singh 859 

Parti land— 5aie of tree by sub-tenant—Purchaser s 
rights. 

Although the sale of a tree standing on parti land 
by a sub-tenant is of no avail as against the zemmdar, 
yet the purchaser acquires a possessory title to the 
tree, and is, therefore, entitled to recover damages 
from a person who wrongfully cuts and misappro¬ 
priates the tree. A Jawahir Gir V. Jagarnaih Prasad 

315 

PartlOS— Impleading of party at one stage, effect of. 

An introduction of a plaintiff or defendant for one 
stage of a suit is an introduction for all stages. M 
Sundarammal V. Sundara Reddi; 38 Al. L T. 148; A. 1. 

. ?ll!!L*Uortgage suit. See C. P. C.. 19C8, 0. XXXn^, 
jj 1 195 

— Mortgage suit—Non-Joinder of necessary 
parties—Dismissal' Appellate Court—Interfereiwe. 

See C. P. C., 1908, 0.1, R. 9 

Probate appeal. Sec Will 


Partition —Partial partition—Objection, whether 
can be raised in a appeal. See Hindu 

FAMILY 

_^ suit for—Plaintiffs claiming share for them^ 

selves and some defendants—Procedure. 

Where in a suit for partition the plamtiffs claim 
along with some of the defendants a certain definite 
Share in the property in dispute and those defendants 
do not object to that share being assiped to the 
plaintiffs, the share may be assigned to the plamtiffs 
jointly along with the defendants who are entitled to 
Such share. A Mohendra Dumb v. Ram Bhajan 54 

_suit— Court-fees—Necessary parlies. See 

Court Fees Act, 1870 

Partnership— lllepl partnership. See Con^ct 

—I?icgal partnership—Suit for partition of pro¬ 
perty, whether maintainable, See Public POLICY 

_Insolvency-Uability of partner. -SeePa^ 

viNOUii Insolvency Act, 1920, 8.42 550 


Partnership—concld. 

-Insolvency of partner —Liability of other 

partners. See N’egotiarle Instruments Act, 1881, 
s 28 , 277 

-Pro-note—Liability of partner. See Negoti¬ 
able Instruments Act, 1n81, s. 28 27 7 

-Surviving partners—Right to sue. See 

Contract Act, 1872, ss. 30,45 993 

Part performance. 

See Pleadings AND practice 566 

See Vendor and purchaser 568 

- Applicability of the doctrine —to 

specific performance, whether should be subsisting — 
Doctrine, whether creates title—Exchange of land.s 
_ Delivery of possession—Subsequent dispossession 

—Absence of registered deed—Transfer of Piopcrty 

Act (IV of I8&2),s. 51—Civil Procedure Code (Act I' 
of W08),0. XXllI,r. I—Withdrawal of suit, effect 
of —Limitation-let (/-V o/ 1908), Sch. I, Arts. i42, 

ns, U4 

The defendant took forcible possession of a poiTion 
of plot A belonging to tlie plaintiffs. The latter 
sued for recovery of possession. The defendant 
agreed to give plot B in exchange and the plaintiffs 
withdrew their suit in 1916. The plaintiffs were put 
in possession of plot B but no deed of exchange was 
drawn up. The defendant wanted the remaining 
portion also of plot A and on his agreeing to pay 
for the same the plaintiffs put him in possession of 
this portion. In lal8, the defendant dispossessed 
the plaintiffs of plot B and refused to pay for 
the portion of plot A as agreed upon. The plaintiffs, 
in 1921, sued for recovery of possession of (1) the 
first portion of plot A on declaring their title thereto 
or for plot B in exchange with a duly executed con¬ 
veyance of the same, and (2; for the remaining jxirtion 
of plot A after demolition of the structures built by 
the defendant: 

Held, (1) that the prayer for execution of a convey¬ 
ance relating to plot B was barred by limitation; 

(2) that the prayer for recovery of possession of 
the same on declaration of title came within Art. 142 
of the Limitation Act and was not, therefore, barred; 

(3; that the plaintiffs had no riglit to recover plot B 
as there -was no registered instrument of exchange; 

(4; that the claim to recover the first portion of 
plot A was barred under 0. XXIII, r. 1, Civil Pro¬ 
cedure Code, inasmuch as the plaintiffs had not ob¬ 
tained leave to institute a fresh suit; 

(5) that the oruer of dismissal passed in on with¬ 
drawal did not affect their right to recover the second 
portion of plot A; 

(6) that the claim to recover the second portion 
of plot A was not barred by limitation nor by the 
fact that the defendant had built structures thereon. 

The doctrine of part performance is applicable only 
in those cases where specific performance can ba 
obtained. 

Estoppel arising out of the equitable doctrine of 
part performance will not create a title in persons 
in whom it does not otherwise exist. C Kalipada 
Basu V. Fort Glostee Jute Manufacturing Co. Ltd., 

31 C. W. N. 348; A. I. R. 1927 Cal. 365 886 

-Principle whether applicable to void sales, 

See C P. C., 1908, Sch. Ill, Para. 11 863 

Penal acts—Strict construction—Benefit of doubt 
to subject. See Public Gambling Act, 1867, es. 4,6 

716 

Penal Code (Act XLV Of 1860),88. 34, 35, 96, 
204—Section SIf, whether applies to s. SOI,, Part II 

—Offence under 8. SOI, Part II, essentials of^Rigk\ 
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Penal Code—contd. 

of private defence, accused's duty to plead— Charge 
to Jury. 

Although to constitute an offence under s. 304, Port II 
of the Penal Code there must be no intention of causing 
death or such injury as the offender knew was likely to 
cause death, there must still be a common intention 
to do an act with the knowledge that it is likely to 
cause death though without the intention of causing 
death. 

Section 34 of the Penal Code can be applied to a 
case under the second part of s. 304 of the Code. 

A Judge is not bound to explain to the Jury the 
law of the right of private defence, where the accused 
themselves have never pleaded that they acted in 
the exercise of the right of private defence. 

If a person raises the defence that he acted in 
the exercise of the right of private defence he must 
prove it. He must set forth the exact circumstances in 
which he acted to show that he was justified in what 
he did. C Adam Ali Taluqdar v. Emperor, 31 C. W. 
N. 314;45C.L. J. 131; A. 1. K. 1927 Cal. 324;28Cr. L. 
J. 334 718 

- SS. 75,379,419 — Previous conviction for 

theft—Subsequent conviction for false personation 
— Enhancement of sentence. 

Previous convictions for theft and burglary can¬ 
not be taken into account for enhancing the sentence, 
under s. 75. Penal Code, where the subbequent offence 
committed by the accused is cheating by personation 
falling under s. 419, Penal Code. LQaimi v. Emprror, 
28 Cr. L. J. 312, A. I. R. 1927 Lab. 220 536 

-s. 96, See Penal Code, 1860, ss. 34 etc. 718 

-S. 97 — Right of private defence of property 

— Possession, a^rmative evidence of^ whether neces¬ 
sary — pj’esumption of possession. 

In order to establish the right of private defence 
of property it is not necessary for the accused to 
prove his possession affirmatively; he can rely on the 
presumption of continuance of possession arising in 
liis favour from the circumstances of the case. Pat 
Jainath i’. Emperor, 28 Cr. L. J. 303; A. I. R. 1927 Pat. 
181 383 

- SS. 97, 99 —Right of private defence — 

Importance of the plea — Magistrates, duty of. 

In the excitement and confusion of the moment it 
is not to be expected that an average man would 
weigh the means that he intends to adopt at the spur 
of the moment for self-defence in golden scales, tliough 
the counter-attack should not be out of all proportion 
to the force employed in the original attack. 

A Magistrate should not in his zeal to suppress 
crimes of violence overlook the importance of the pro¬ 
visions of law as regards the right of private defence. 
L Ahmad Din r. Emperor, 28 Cr. L. J. 252; A. I. R. 
1927 Lah. 194 124 

- SS. 97 1 ^^7—Unlawful assembly—Common 

object, proof of—Execution of decree—Possession 
delivered to decree-holder — Judgment-debtor allowed 
to collect crops—Entry by decree-holder—Private 
defence of property, right of. 

In order to establish the common object of an un¬ 
lawful assembly it is not necessary to prove that its 
members actually met and conspired to commit an 
offence; such intention can be inferred from the cir¬ 
cumstances of the case. In the case of a concerted 
attack by five or more persona upon another it is 
a perfectly valid and reasonable ii^erence that they 
all had a common object and were, therefore, memben 
of an unlawful assembly. 

Where in execution of a decree for possession of 


Penal Code— contd. 

land, possession is given to the decree-holder, but 
the judgment-debtor is not actually ejected from the 
hmcl by reason of the fact that his crops are stand¬ 
ing on the land and he is allowed to collect the crops 
when they mature, the decree-holder is entitled to 
enter upon the land after the crops liave been collect¬ 
ed and if such entry is resisted by the judgment- 
debtor it cannot be held that the decree-holder was 
an aggressor and that the judgment-debtor had any 
right of private defence of property against the action 
of the decree-holder. LLa.ija v. Emperor, 28 Cr. L. J. 
261; 9 Lah. L. J. 209; 28 P. L. R. 273; A. I. R.1927 
Lah. 193 232 

-SS. 114, 330 — Stimulating commission of 

offence by remarks and suggestions — Abetment— 
'Instigation . 

While some persons were voluntarily causing hurt 
to another, the accused who was standing by expressed 
his approval of the conduct of the assailants and 
suggested that the victim should be given a sound 
beating. It was found that blows were inflicted after 
the accused's remarks: 

Held, that the accused stimulated the commission 
of the offence and, therefore, was guilty of abetment. 

Instigation necessarily connotes some active sugges¬ 
tion or support or stimulation to the commission of 
the act itself. A N.vzir Ahmad v. Emprror, L. R. 8 A. 
28 Cr.: 28 Cr. L. J.313 537 

- S. 120-B-A?vn5 Act (XI of 1878), ss. W (/), 

22 — Conspiracy, what amounts to—Conspiracy to 
possess fire-arms without license — Fire-arms not in 
existence—Offence, 

Section 22 of the Arms Act deals with persons with¬ 
out license dealing with licensed vendors or pur¬ 
chasers, or with persons with license dealing with 
unlicensed vendors or purchasers. 

An offence under s. 120-B of the Penal Code con¬ 
sists in the conspiracy without a reference to the 
subject-matter of the conspiracy. 

Criminal conspiracy consists in the agreement of 
two or more persons to commit an offence punishable 
by law. It is true that the law does not take notice 
of the intention or the state of mind of the offender 
and there must be an overt act to give expression 
to that intention. The overt act in a case of con¬ 
spiracy, however, consists in the agreement of the 
parlies and in the case of an agreement to commit an 
offence it is not necessary in order to constitute the 
offence of conspiracy that the agreement should be 
followed by some act. 

A person may be guilty of criminal conspiracy even 
though the illegal act, which he has agreed to do, has 
not been done, for the crime of conspiracy consists 
only in the agreement or confederacy to do an illegal 
act by legal means or a legal act by illegal means. 

Where two or more persons conspire to possess fire¬ 
arms without a license, they are guilty of an offence 
under s. 120-B of the Penal Code read with s. 19 (/} ol 
the Arms Act and it is not necessary for the pro¬ 
secution in such a case to specify in the charge or to 
prove that the accused conspired to possess any par¬ 
ticular arms or that any such fire-arms were actually 
inexistence. C Nirmal Chandra Db v. Emrerob, 31 
C. W. N. 239; 28 Cr. L. J. 241; A. I. R. 1927 Cal. 265 

113 

- ss. 143,147 —Unlawful assembly — Members, 

when guilty of rioting —Use of force by some mem¬ 
bers, necessityof—Identity of assembly—Question of 
fact—Mere common object, whether su^cient. 

^Vhere it is found that the accused were member 
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of an unlawful assombly having a common object 
and made an assault or preparation to use force or 
violence, in the absence of proof that some members 
of the unlawful assemljly whicli they joined used 
force or violence in prosecution of their common 
object, they cannot be convicted of rioting under 
6. 147 of the Indian Penal Code, but can be convicted 
only of being members of an unlawful assembly under 
s. 143 of the Code. 

Where members of two assemblies do not mingle 
together at any time or place, the mere fact tiiat they 
have a common intention will not make them one 
assembly. The question whether twogroups of men 
do or do not form one “assembly” is a question of 
fact in each case. 

Where two mobs start from diderent localities and 
operate independently and never come close to each 
other, they cannot be considered to be members of 
one assembly, thougli their object be the same. 
O Wajid Ali V. Empkror, 4 0. W. N. 240; A. I. R. 1927 
Oudh 151: 28 Cr. L. J. 337 817 

-s. 147. iSee Pen'al Code, 1860, ss. 97, 117 

232 

-S. 188—Order under s. Iltit—Dhohedience— 

Knowledge of accused, evidence of—Promulgation 
of order, whether su^icient for conviction. 

It is not sufficient in order to affect a person with 
knowledge of an order under s. 144 and to render 
him liable to conviction under s. 188 to show that 
the order had been duly promulgated. It is neces¬ 
sary to prove by positive evidence that he has tlie 
knowledge that the order has been made. C bnuiKH 
^ Abdul v. Emperor, 31 C. W. N. 340; 45 C. L. J. 202; A. 
I. R. 1927 Oal 306; 28 Cr. L. J. 350 830 

-S. 193. Cr. P. C-, 1898, s. lOo 529 

- S.\99— Written statement of party, y>hether 

‘a declaration which any Court of Justice is bound 
or authorised to receive'— False statement in ivritten 
stafe7ne?U—0;^^ence. 

A written statemant filed by a party under O. 
VIII, r.l, of the Civil Procedure Code, is not a de¬ 
claration which any Court of Justice is bound or 
Authorised by law to receive within the nicaning 
of fl. 199 of rhe Penal Code, and n person who makes 
ft false declaration in a written statement docs not, 
therefore, commit an offence under the section. A 
iJANKi Rai V. Emperor, 25 A. L. J. ^27; L. R. 8 A. 
Or.; 28 Cr. L. J. 323; A. I. R. 1927 All. 363 707 

_S. 22 ^ • Arrest—Escape from custody— 

, Acquittal of accused—Conviction for escape from 
custody, legality of — 'Charged, meaning of, 

“An accused person legally arrested for an offence 
must submit to be tried and dealt Avith according 
to law and if he gains his liberty before he is de¬ 
livered by due course of law he commits the oflence 
of escaping from la^vful custody under s* 2 l 4 of the 

Penal Code. . , 

.'M It would be an oflence for a man to escape from cus¬ 
tody after he has been lawfully arrested on a charge 
of having committed an offence although he may not 
have been subsequently convicted of such latter 

**^Thl^'word ‘charged’ is used in s. 224 of the Penal 
Code in the popular sense as implying inculpation 
of; an alleged offence as distinguished from a charge 
formulated after trial. BKaliaAmrav. Empbrob, 20 
Bom. L; R. 168; A. L R. 1927. Bom. 96; 28 Cr. U J. 

380 

8,235 —Coa7i«er/eRtt»5 of coins—Sentence. 

•A;deterrent sentence should be passed for an 
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offence connected with counterfeiting of coins. t 
Emperor i;. tiARDARA rfiXGii, 23 Cr. L. J. 305; A. I. R, 
1927 Lah, 220 529 

- S. 302—Murder — Motive, inadequacy of, 

effect of. 

Where the evidence of the accused having committed 
the offence of murder is clear it is immaterial whether 
the motive alleged for the offence is or is not adequate. 
L Shbra V. Emperor, 23 Or. L. J. 258 226 

- S. 302— Murder—Person discovered near 

dead body immediately after murder holding weapon 
with which offence could have been committed, 
whether guilty. 

Immediately after the commission of a murder a 
half-witted brother of the deceased was discovered 
sitting in a corner of the room in which the murder 
was committed holding in liis hand a weapon with 
which the injuries found on the person of the de¬ 
ceased could liave been caused. The weapon was, 
however, not bloodstained and there was no other 
evidence connecting the brother with the murder of 
the deceased: 

Held, that under the circum.slances of the case it 
would not be safe to convict the brother of the mur¬ 
der of the deceased. M In re Karupana Pillai, 28 Cr. 
E.J. 279 359 

-S. 304, See Penal Code, 1860, ss. 34 etc. 

718 

- SS. 307, 325. See Cr. P. C., 1898, s. 439 (6) 

234 

- S. 330. See Penal Code, 1860, s. 114 537 

-S. 338 — Rash driving of motoi' car — 

Contributory negligence, effect of—Motor driving — 
Dnver's duty — Sentence. 

In a prosecution for rash and negligent driving, 
though contributory negligence is no defence entitl¬ 
ing the accused loan acquittal, it is yet a fact or 
which should be taken into consideration in deter¬ 
mining the sentence. 

A person driving a car should always keep it in 
a state of control sufficient to enable him to avoid 
running into any passenger who may fail to step 
off the road, however annoying the dilatoriness of 
the foot passenger may be to him. L Kan.shi v. 
Emperor, 28 P. L. R 99; A. 1. R. 1927 Lah. 165; 28 Cr. 
L. J.351 831 

- S. 339 —Restraining horse on which person 

is riding—Wrongful restraint. 

Restraining a horse on which a person is riding so 
as to prevent him from proceeding at the moment of 
restraint is wrongful restraint within the meaning 
ofs. 339ofth0 Penal Code. M In re Peru Ponnu- 
swami Goundan, 28 Or. L. J. 320; A. I. R. 1927 Mad. 
506 5 44 

-SS. 354, 376, 511 — Indecent assault — 

Attempt to commit rape — Hymen, i-upture of, 
whether necessary to constitute rape. 

Though rupture of the hymen is by no means neces¬ 
sary in law to constitute the offence of rape, the 
Courts are reluctant to believe that there could have 
been penetration without that which is so very near 
to the entrance having been ruptured. 

A female child aged SJ years was discovered seated 
on the naked Oiighs of the accused twho was a 
lad of eighteen years. The accused had taken off his 
tfwn trousers and that of the'girl. On msdical ez- 
aminalioa of the girl it was found that with the ex¬ 
ception of fresh redness at the entrance to the vagina, 

the girl bore no other mark of injury and her hjTnen 
was intact. There were no marks of blood or semen 
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on her person and she did not complain of haring felt 
any pain as the result of the accused’s assault upon 
her: 

Held, that under the circumstances the accused was 
guilty of an attempt to commit rape and not merely of 
an indecent assault. L Mehraj Dis v. Emperor, 28 
Cr. h. J.244; A. I. R. 1927 Lah.222 116 

- S. 366 — Abduction—Evidence — Woman 

abducted, a material witness. 

The most important witness in an abduction case 
is generally the abducted woman herself and where 
she is not forthcoming and the other witnesses are 
not of a verj' reliable type, the prosecution evidence 
must be carefully scrutinised and weighed. LGhulam 
V. Emperor, 27 P. L. R. 747; 28 Cr. L. J. 277 357 

--S, 376 — Rape—Unchastity of girl—Sentence. 

Where in a case of rape it is found that the girl is 
of unchaste character, a verj" severe sentence is not 
called for. L Ibrahim v. Emprror, 28 Cr. L. J. 256 

128 

-SS. 376, SII^Rapc— Partial penetration — 

Hymen not injured—Rape or attempt to commit rape. 
Partial penetration which docs not result in any in¬ 
jury to the hymen is sufficient to constitute the 
offence of rape. L Abdul Majid V. Emperor 113 

-SS. 378, 380, 441, 447, ASA—'^Buildino," 

meaning of—Cattle pound fenced without roofing, 
whether constitutes building—Rescue of impounded 
cattle from cattle pound—Offence, nature of. 

An open plot of land with a mere boundary fence, 
even with a masonry wall, cannot, for purposes of 
cithers. 380 or s. 454, Indian Penal Code, be regarded 
as a building or a house. 

The expression ‘building’, more especially having 
regard to the expressions ‘tent’ and ‘vessel' that fallow, 
must be regarded as indicating some structure intend¬ 
ed for affording some sort of protection to the persons 
dwelling inside it or for the property placed there for 
custody. Any structure which does not afford any 
such protection by itself but merely serves as a fenc¬ 
ing or other means of merely preventing ingress or 
egress cannot make the place a building or a house 
within the meaning of either of those two sections. 

Where the owner of a buffalo which was impounded 
in an open plot with a mere boundary fence rescued 
it after opening a door of the pound by slipping the 
chain over the lock : 

Held, that he committed an offence under s. 24, Cattle 
Trespass Act, and under ss. 378 and 441, Penal 
Code, but that he cannot be convicted either under s. 
380 or 8. 454, Penal Code. M In re Lakshmana Goun- 
DAN, 52 M. L. J. 143; 38 M. L. T. 163; 28 Cr. L. J. 248; 
A. l.R. 1927 Mad. 343 120 

- s. 379. SeeVEVAL Code, 1860, s. 75 536 

-S.405 —Contract Act {IX of 1872), s. SO — 

Betting business—Undertaking by owner of business 
to forward money to race centres—Omission to 
forward money, whether constitutes criminal breach 
of trust—Contract being void, effect of. 

The accused started a betting business, the prin¬ 
cipal object of which was to provide facilities to 
constituents to back horses at various race meetings 
in India. He was to remit sums furnished by cus¬ 
tomers for this purpose to some person present at the 
race meeting, who would put them on the selected 
horses either through the totalizator or otherwise. 
Certain sums of money were placed in his hands as 
bets on horses running in the Poona races then taking 
place and on a charge against the accused of criminal 


breach of trust, under s. 405, Penal Code, in that he 
failed to forward the money to Poona as he was 
bound to do under the terms of the contract: 

Held, that the contract being one of wager, within 
the meaning of s. 30 of the Contract Act, was void 
and there was, therefore, no violation of a legal con¬ 
tract within cl. (b) of s. 405, Indian Penal Code, and 
that the accused was not guilty of criminal breach of 
trust. M In re K. R. Uppasixi, 52 M. L. J. 179;A. I. 
R. 1927 Mad 425; 28 Or L. J. 381 989 

-S. 409. 5ee Cr. P. C., 1898, s. 562 225 

-S. 409 —Criminal breach of trust—Irregular 

drawing of public funds by public servant— Dishonest 
intention, absence of — O'ffcnce. 

The President of a Taluk Board drew out certain 
money from Taluk Board Funds, due in respect of 
certain works that were being carried on, on contin¬ 
gent bills with the object of preventing the moneys 
from lapsing at the end of the financial year. It 
was, however, against the Local Fund Rules to draw 
money on contingent bills before the work was ac¬ 
tually completed and without a contract certificate 
bill after the work was check measured and passed. 
But the moneys though drawn out prematurely were 
ultimately used for the purpose for which they were 
drawn: 

Held, that these facts did not import any dishonest 
or criminal intention and that the president could 
not be convicted of the offence of criminal breach of 
trust. M In re Biswanath Das, 28 Cr. L. J. 285; A. 
I. R. 1927 Mad, 533 365 

-S. 419. See Penal Code, 1860, s. 75 536 

-S. 441—CrtTTiiaal trespass—Intention, an 

essential ingredient. 

In order to constitute criminal trespass, it is ne¬ 
cessary for the prosecution to prove that the accused 
either unlawfully entered upon property of another 
or having lawfully entered thereon continued to re¬ 
main unlawfully with intent thereby to intimidate, 
insult or annoy the person in possession of such 
property or with intent to commit an offence. 

Unlike several sections of the Penal Code, 
where mens rea consists in intention or knowledge, 
unner s. 441, it is not sufficient to prove mere know¬ 
ledge on the part of an accused person that he was 
likely to cause annoyance unless the evidence of such 
knowledge coupled with other facts is such as to 
lead the Court to infer therefrom the requisite intent. 

S Khursbtji Nanabhoy V. Emperor, 28Cr. L. J. 349; 
A. l.R. 1927 Sind 159 829 

-ss. 497,498— Enticing married woman — 

Marriage, nature of evidence necessary to prove — 
Precedents as to suficiency of evidence, value of 
—Evidence Act (I of 1872), s. SO. 

A Court, under the provisions of s. 50 of Ihe 
Evidence Act, while not directed to exclude evidence 
of opinion as expressed by conduct to prove a legm 
marriage is directed not to base a finding that such 
a marriage has taken place upon the evidence of 
opinion alone. Outside that, a Court is at perfect 
liberty to arrive at a decision as to whether a legal 
marriage is in existence upon all relevant and ad¬ 
missible evidence, which is placed before it in the 
due course of law, and will decide upon such 
evidence whether such a marrikge is or is not proved, 
when after considering the matter before it, it eith^ 
believes it to exist ‘ or considers existence so pro¬ 
bable that a prudent man ought, in the circumstances 
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of a particular case, to act upon the supposition 
that it does exist. 

It is not usually prolitablo for a Court in deal- 
ing with evidence in one case to endeavour to ob¬ 
tain much in the way of guidance from the way 
in which another Court dealt with different evidence 
in another case. O Kauhl*pat Sisgh v. Emperok. 4 O. 
W.N. 172; 28 Cr. L. J. 311; A. I. R. 1927 Oudh 140 

D w 9 

_s. Hindu Laiv—Marriage among sub¬ 
castes, legality of—O^ence relating to marriage— 
Necessity of strict proof of marriage. 

In proving an offence in which marriage is an es¬ 
sential ingredient it is necessary that the factum of 

marriage must be strictly proved. 

It is doubtful whether there could be a valid mar¬ 
riage under Hindu Law between an Oriya mde and 
Telegu female. R Ramanathax v. Emperor, j 
J. 190; 28Cr. L. J. 268 236 

_s. 499| Excep. 9— Defamation—Privilege 

of Advocate—Presumption of good faith—Malice, 

effect of. 

When a lawyer is acting in the course of his pro¬ 
fessional duties and is thus compelled. 
the discinlinary action of the Court, to put forward 
evLythiug whic^ may assist his client good faith 
L tTbe presumed; bad faith is not to be assumed 

merely because a statement by him is 
defamatory but there must be some independent 

Coronirs 

ran ™aucf 

Vvf^n in cases where some private malice is grati 

^mth. 4i.d r^pfpnce in an action 

?L^artKan[ito;;’ “statement 

true and in certain proceedings 

judgment of Y® ; ® a"ain 3 t tho Advocate. On 

frrgl^TlSragrinst the Vahii and his 

J^rls n^]’t M^‘^hi^r.ument, the client was 

not guilty statement in good faith 

‘withfn th? ?h ktepUon to s. foD, Penal 
and came in statement was an 

Code, inasmuch “‘'^^‘(..“ee and the Vakil would 

esssntial in his duty to his client 

have been definitely set out in a 

if, when he to bring that to the 

public report h arguing 

notice of the Ahidis, 25 L. W.295; 52 
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Pensions Act (XXlll of 1871), s. 4-5ui( between 
private parties relating to grant of land revenue, 
whether maintainable — Certificate, whether ncces- 
sa7vj. 

Section 4 of the Pensions Act is applicable to a suit 
between private parties to which the Government is 
not a party provided the suit rebates to a grant of 
land-revenu?. Therefore, a suit by a plaintiff to 
recover a share of the revenue of an Inam village 
from the defendant who has recovered the whole of 
such revenue, is not maintainable without a certifi¬ 
cate from the Collector under s. 4 of the Pensions Act. 
B Sadasiuv Atmaram v. Asn-abhat Vfnkanbhat 
Kavathekar, 28 Bom. L. R. 1477; A. I. R. 1927 Bom. 

81 138 

PermanentSettlement, land whether included in 
—Finding of fact—Appeal, second—Interference by 

High Court. . . , , 

In every case the question what lands ^^e^e^ iii- 
eluded in the Permanent Settlement of 1793, is a 
question of fact and not of law and where on the 
facts found the low'er Appellate Court draws an 
inference that certain lands formed part of a parti¬ 
cular estate at the time of the Permanent Settlement, 
the finding is one of fact which cannot be interfered 
Avith in second appeal. C Maybuddi v. Mahammad 
Razzab Ali, a. I. R. 1927 Cal. 457 507 

Permanent tenancy, proof of. 5ee Bengal 
Tenancy Act, 1885, s. 182 584 


perpetuities. ^ ^ 

See Specific Relief Act, 1877, ss. 2l, 23 (b) 

See Transfer of Property Act, 1882, ss. 14,40 


399 

683 


8. 511. See Penal Code, 1860, bs. 376, 511 


113 


Pleadings—Suit to recover rent on basis of lease 
—Cease not proved — Appeal, 5eco?id—Part per- 
'formance, doctrine of, whether can be relied 

upon. , 

Plaintiff instituted a suit to recover rent of cer¬ 
tain shops from the defendant on the basis of a 
lease. The suit was dismissed on the ground that 
a valid contract of lease had not been proved. In 
second appeal it was contended that the suit sliould 
be decreed in spite of the absence of a valid contract 
of lease on the basis of the doctrine of part per¬ 
formance: . . , , V U 

Held, that the original ground on which the suit 

was based having failed the plaintiff could not be 
allowed, in second appeal, to set up a new case. A 
Ganga Prasad v. Sukhdbo Sahu, A. I. R. 1927 All. 
344 366 

Possession— Possessory title to be maintained 
against trespassers. 

Possession lawfully attained in the sense that it 
was not procured by force or fraud but peaceably, no 
one interested opposing, is entitled to be maintained 
against all comers except such as can plead a pre¬ 
ferential title. „ . J. • « 

In a suit for confirmation of possession, therefore, 

where it is found that the plaintiff has title to a portion 
of the property in dispute and is in possession and that 
the defendant is a trespasser, the former is entitled 
to a decree. C Gibibala Dasi v Pbobhash Chandra 
Batabyal, 45 0 . L. J. 126 2 7 8 

_ suit for-Title, proof of-Presumption 

Where in a suit for possession title is found wi h 
the plaintiff and the evidence of possession is equally 
balanced on both sides, possession must be presumed 
to‘follow the title. C Pbamatha Nath MAtu. IUuh* 
KlBHOEB Mukhbbjbe, A. I. K. 19^1 cal J44 1 if / 
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Possessory title. 

A possessory title is good against the entire world 
except the true owner. A Jawahir Gir v. Jagarnath 
Prasad 31 5 

Mere previous possession, though peaceful and 
lawful, for less than the statutory period will not 
entitle a plaintiff to recover possession of land even 
though the person who has dispossessed him is not 
able to establish any title over the disputed land. 
C Kalipada Basu V. Fort Glostbr Jutb M v.vrPAc- 
TURING Co., Ltd., 31 C. W. N. 348; A. I. R.1927 Cal. 

886 

Powars. See Hindu Law 457 

Practice— Admmio?i of fresh evidence at late stage 
— ApplicaiU's duty to prove diligence. 

When application is made at a late stage of a case 
to put in fresh evidence, one of the primary duties of 
the applicant is to show that it was owing to no want 
of diligence on his part that the matter was not dis¬ 
covered before P C Kachirbddi Nagirkddi v. 
Sakireddi Chinna Nauayanarbddi, A. T. R 1927 P 0 
27; 31 C. W. N. 245; (1927) M. W N. 190; 38 M h T 
57; 25 L. W. 400; 52 M. L. J. 492; 45 C. L. J. 308: 28 
Bom. L. R. 786 yy 

- ;—Omission to raise clear issue—Panics not 

prejudiced — Procedure. 

The omission of a clear issue on a point is not 
very material when the parties have adduced evi- 
denc 6 on the point and have not in any way been 
prejudiced thereby. A Mewa Ram v. Lal 'Sahai A. I 
R. 1927 All. 410 ’ 650 

, Person impleaded party during pendency of 
suit—Date of institution of suit against him. 

Where a person is impleaded a party to a suit dur¬ 
ing its pendency, the suit against such a party caij be 
considered to have been instituted only on the date 
when lie is made a party. C Ashrafannkssa Khatus’ 

p. Hem Ohandra Chaudhury, 44 C. L. j. 467* AIR 
1927 Gal. 216; 54 C. 114 293 

■- Second appeal—Reference to Full Bench- 

Full Bench of opinion that question referred does 
not arise—Procedure—Remand for disposal by 
Division Bench. 

When the reference is in a second appeal and the 
question, which has been referred to the Full Bench 
is decided by the Full Bench, then the Full Bench 
disposes of the second appeal. But, when the Full 
Bench considers that the point which has been refer¬ 
red does not arise, the matter is referred to the Divi¬ 
sion Bench for disposal. C Haridas Maji'mdar i- 
Golam Mahiuddin Faruqi, 53 0. 955; A. I. R. 1927 Gal. 
256 289 

Secmid appeal —Res judicata, question of, not 
pressed in Court below, whether can be raised. 

The question whether or not a plea not pressed in 
the first Appellate Court should be permitted in second 
appeal,. IS largely a question of the nature of the plea 
Although the general rule may be that a plea once 
abandoned may not be revived in second appeal, such 

issues as limitation and res judicata 
which go to the root of the case, are exceptions to the 
rule and may be raised in second appeal even though 
not urged m the Courts below. M Pattrachariar i> 
Alamblumangalimmal, 25 L. W. 11; A. I. R. 1927 Mad. 

40 

" , based on false averments — Dismissal, 

whether legal ^ew plea of fact, whether allowable 
tn appeal. 

A suit is not liable to be dismissed merely because 
' It is based on false averments. 


Practice— concld. 


A plea about which there were no pleadings in 
the trial Court should not be allowed to be raised at 
the stage of appeal at the instance of an unsuccess¬ 
ful litigant. N Deshrani V. Thakar KisnoRE Singh 
22 N. L. R. 175; A. I. R. 1927 Nag. 104; 10 N. L. J. 5 ’ 

446 

Precedent, value of. See Pb.nal Code, 1860. ss 
497,498 coc 


, vacue 07 . 


• ^ 

In a matter which is open to divergence of view 
a High Court should follow its oivn cursus curies. 
unless it is of opinion that the former decisions of 
Court are clearly wrong. M Satyanarayana 1;. 
China \ KNKATARAO, 23 L. W. 277; 49M. 302- AIR 
1926 Mad. 530: 50 M. L. J, 674 3 8 5 


. value of—Construction of document whether 
question of law. 

Every judgment must be rend as applicable to the 
particular facts proved or assumed to be proved in 
the case in which the judgment was delivered, since 
the generality of the expressions which may be found 
there are not intended to be expositions of the whole 
law, but are governed and qualified by the particular 
facts of the case. The only use of authorities or 
decided cases is the establishment of some principle 
which the Judge can follow out in deciding the case 
before him. 

The effect, however, of a document is a matter of 
construction and is a question of law and once this 
question has been decided in a certain way by the 
highest tribunal, its decision is binding upon sub¬ 
ordinate Courts in any subsequent proceeding in 
which the construction of that document may be in 
dispute. C Jaxaki Nath Royv. Habibdllah Saheb, 45 
C. L. J. 151; A. 1. R. 1927 Cal. 359 413 

Pre-emption Muhammadan Law 39 

-Contract for pre-emption—Liability of legal 

representatives. Set Transfer op Property Act. 
1682,33.14,40 6 8 3 


-^ Hindu widow — Alienation—Transfer by 

reversioner for costs of litigation, whether pre- 
emptible — 'Sale', meaning of—Transfer of Property 
Act {IV of 1882), 8. 5U, 

A transfer by a reversioner of properties in the 
possession of alienees of a Hindu widow, in considera¬ 
tion of the vendee undertaking to find funds for 
conducting a litigation against the alienees and re¬ 
covering possession of the properties, is not pre¬ 
emptible. 

Per LiTid^a?/, J.—Such a transfer is not a sale but 
a transfer of a share of the chance of success in a 
suit to be subsequently brought. 

Per Sulaiman, J .—A transfer of property 
which has become vested in a reversioner on the 
death of a Hindu widow passes the proprietary title 
in it even though a suit may have to be instituted 
to recover actual possession. The vesting of such 
title is not postponed till the passing of a decree 
on which delivery of possession would be dependent. 
On the other hand, there may be cases where the 
cash price paid or promised is not the sole considera¬ 
tion for the transfer hut in addition thereto there 
is an undertaking by the vendee to fight out a liti¬ 
gation and to incur all its costs as well as to run 
the risk of losing his money. In such cases that 
part of^ the^ consideration which is other than the 
cash price is not capable of exact valuation. A pre- 
emptor cannot be given a decree for pre-emption of 
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tliQ property sold in sucli a wnv. A Kalyan v. 
Dbsbani, 25 A. L. J. 322; A. I, K. 1927 All. 361 610 


—- PrC'eniptor, whether can put vendee to proof 

of title of vendor in respect of portion of property 
sold. 

In a suit for pre-emption it is open to the plaint- 
i5 to allege that the vendors have included in tlie 
sale-deed a share larger than tliat owned by them in 
the property sold in order to inllate tlie price and thus 
to defeat pre-emption. In such a case, the plaintiff 
is entitled to put the vendees to proof of the ven¬ 
dors' title in respect of the excess share sold by 
them. A Ihsan Ullah v. Farhat Ali, A. I. K. 1027 
All 374 456 

■ I Qabzadari rights, whether under-proprietary 
rights—Under-proprietary rights, sale of-Pre- 
t emption—Rival suits, dismissal of—Appeal in one 
suit—Appeal against decree inother suit, whether 
■ * necessary. 

-.'.The word "qabzadari" may in some cases mean 

under-proprietary riglits. 

. Where qabzadari rights in certain property 
■were granted and the holders of those rights were 
described in the revenue papers as under-proijrietors 
I’land were continuously treated as sucli: 

Held, that the grant must be taken to be of under- 
proprietary rights and that the sale of such rights 
was open to pre-emption. 

Two suits were instituted by two different persons 
< to«pre-empt the same sale and the plaintiff in each 
.u'BUit was impleaded as a defendant in the other suit. 
Both suits were dismissed aud one of the plaintiffs 
appealed against the dismissal of his suit: 

■Held, that it was not necessary for him to Hie an 
aj)peal against the decree in the otner y 

Bahraichi r.T irdeni SiN’CH, 4 0. \\.N.143; A h 

1027 Oiidh 106 

- Transfer of land by Crnwn—Right of pre¬ 
emption—Oudh Laws Act (XPIIl of 1676), s. 0. 
Where the Crown‘grants and transfers land to an 

officer the transfer is not a sale pure and simple but 
therp is an outstanding element of grant and no ngiU 

of pre-emption arises under the Oudh l^ws Act. 0 
Mm Ghul.im SiKQH V. Kam Din Singh, A. I. R. 19-7 

Oudh 207 

— -- Transfer pending pre-emption suit—Lis 

pendens —Withdrawal of suit by rival pi'C-emptor, 

effect of. .. 

The doctrine of lis pendens npphes to pre-emption 

A and B who had equal right to pre-empt instituted 
separate suits for pre-emption. B got a transfer 
of the property from the original vendee and withdrew 
’^his suit. A impleaded B as a party to his suit and 
claimed to pre-empt the entire property: 

Held, that A was entitled to pre-empt one half and 
one-half only of the property. A Biiagwam ^aiiai v. 

. Nanak Ghand, a. L R. 1927 All. 33b. 2j A. L. J. 4^9 ^ 

■- Waiib-ul-arz — Construction — 'Intiqar, 

meaning of-Perpetual lease, whether can be pre¬ 
empted. 

The word ‘MiqaV used with reference to ‘he cus¬ 
tom of pre-emption in a wajtb-ul-ari is “t o* 

>Ur import and includes a transfer 

pstual ieiae. A Abdul Karim v. Ububi Bhankar 652 


Presidency Towns Insolvency Act (ill of 1909;, 

SS. 3, 75, 90— Provincial Insolvency Act (V of 
PJJ0},ss. —Civil Procedure Code (Act C of 

1008), 3. 24 —High Court's power on Original Side 
to transfer insolvency case —Letters Patent 
{Rangoon High Court), els. 11, 10—Power of High 
Court to transfer an insolvency case to its own. 
file as a Cou^t of Extraordinary Original Juris¬ 
diction. 

The Original Side of the Higli Court has no juris¬ 
diction to transfer an insolvency case from a Court 
exercising jurisdiction under tlie Provincial Insol¬ 
vency Act to another such Court or to itself. Tliis 
power can be e.\e:*cised by the High Court on its 
Appellate Side only. 

Under cl. 16, Letters Patent of the Rangoon High 
Court, the High Court can, in respect of insolvency 
matters, exercise only such jurisdiction as is given by 
the Law of Insolvency prevailing in the Province of 
Burma. Therefore, the powers conferred by s. 5 of tlie 
Provincial Insolvency Act. wliich are made subject 
to the other provisions of the Act cannot be exercised 
in such a way as to give the Original Side of the 
High Court jurisdiction from which it is expressly 
excluded by the terms of ss. 2 and 3 of the Act 
whether s. .5 is read with s. 24, Civil Procedure Code, 
or cl. 11 of the Letters Patent. R In the matter of 
THE Estate or Oomer Ah.\ii£I) Brothers, 4 R. 554; A. 1. 
R. J927 Rang. 105 265 

-S. 52 (2) —Reputed ownership, doctrine of 

— Goods received as agent. 

Certain goods in the possession of an insolvent were 
claimed by the Official Assignee under the doctrine of 
reputed ownership. There was evidence to show that 
the insolvent had received the goods as an agent and 
not as an owner. The insolvent had further held 
himself out, in his note-paper, merely as a commis¬ 
sion agent' 

Held, that the Official Assignee was not entitled to 
claim the goods under s. 52 (2) of tlie Presidency 
Towns Insolvency Act. R Official Assignee v. 
ZoLLiKOFFER & Co., 6 Bill'. L. J. 9; A. I. R. 1927 Rang. 
133 1017 

Principal and agent— Power of attorney—Con¬ 
struction. See Bengal Land Redemption and Fore¬ 
closure Regulation, 1806 329 

Principal and surety. Bee C. P. C., 1908, s. 145 

185 

Privy Council— Appeal—Question of great private 
or public importance. Bee Income Tax Act, 1922 s 
66 A 97 

-- Criminal appeal, when entertained -Crimmal 

Procedure Code (Act V of J89S), ss. 190, 360, 861, 
533, 537—Complaint—Cognizance of offence not 

mentioned in ■ complaint—Procedure—Deposition, 
interpretation and reading of — Procedure — Irregu¬ 
larity. 

The Privy Council will not review or interfere with 
the course of criminal proceedings, unless it is shown 
that, by a disregard of the forms of legal process, or 
by some violation of the principles of natural justice, 
or otherwise, substantial and grave injustice has been 
done. 

No serious defect in the mode of conducting a 
criminal trial can be justified or cured by the consent 
of the Advocate of the accused. 

Where a Magistrate who takes cognizance of an 
offence on omplaint discovers that there is a prima 
facie caflo against the accused person wliich woula 
support a charge in respect of an offence not mention- 
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ed in the complaint, and he frames such charge, he 
cannot be held to have taken cognizance of the latter 
offence under cl. (c) of s. 11)0 of the Criminal Procedure 
Code. The case must still be treated as being one 
falling within the purview of cl. (a) of the section. 

^ The object of reading over a deposition to a witness 
IS to obtain an accurate record from the witness of 
what he really means to say, and to give him an 
opportunity of correcting the words which the Magis¬ 
trate or his clerk has taken down. It is -not to enable 
the accused or his Advocate to suggest corrections. 
No doubt, the evidence has to be read over in the pre¬ 
sence of the accused or of his Pleader. He is entitled 
to be sure that it has been read over, and that the wit¬ 
ness has had an opportunity of correcting the written 
word. But he is not necessarily entitled to the oppor¬ 
tunity of suggesting corrections. 

At the same time, it would be a better course if de¬ 
positions other than mere formal ones were read over 

80 that the accused or his Pleader could hear them and 

give their undivided attention to them. Care would, 
of course, have to be taken that no suggestion should 
be conveyed to a witness in the form of a correction 
which would make him alter his evidence, but there 
might be obvious slips to which, under proper safe¬ 
guard. attention might be called by the accused or 
his Pleader. Still it should be remembered that the 
primary object is to fix the witness and to enable 
him to protect himself against inaccuracy in the words 
taken down from his lips. 

The distinction between s. 360 and s. 361 of the 
Criminal Procedure Code is very marked. Under the 
latter section, if evidence is given in a language not 
understood by the accused or his Pleader, it is to be 
interpreted into their language, while under the 
former section when it is read over, it is to be inter¬ 
preted to the witness in his own language, but there 
is no provision for its beiug interpreted to the accused. 

Section 360 of the Criminal Procedure Code lays 
down that the deposition is to be read over to the 
witness. This provision is not complied with in terms 
by giving the witness an opportunity of reading the 
deposition over to himself and except in cases where 
reading over to the witness would be absurd, as for 
example, with a stone-deaf person, the provision 
should be complied with. 

The bare fact of an oniissi m to cojnply strictly 
with the provisions of s. 3G0 ors 3Bl of the Criminal 
Procedure Code unaccompanied by any probable 
suggestion of any failure of justice having been 
thereby occasioned, is not enough to warrant the 
quashing of a conviction which may be supported by 
the curative provisions of ss. 53.*) and 537 of the Code. 

P C Abdul Rahman v. Empbror, A. I. R. 1927 P 0 44- 
31 C. W. N. 271: 25 A. L. J. 117; (1927) M. W. N. 10: • 

38 M. L T 61: 8 P. L. T. 155; 4 O. W. N. 283; 28 Cr 
L. J.259; OBur.L. J. 65; 5 R. 53; 52 M. L J. 585; 29 
Bom, L. R. 813; 45 C. L J. 441 227 

Probate and Administration Act (V of 1881), 

8. 23. See Court Fbbs Act, 1870, s. 19-1 (1), Sch. Ill 

111 


[1927 

Probate and Administration Aot— conoid. 

son are regulated by s, 89 of the Probate and Adminis- 
tration Ac_t_ and also by Legal Representatives' Suits 
Act of 185o, so far as the latter enactment is not in¬ 
consistent with the former. 

Under a 89 of the Probate and Administration Act 
a suit can be maintained bv a ward against the legal 

representativesof his deceased guardian for damage 

caused by the negligence of tlie guardian in allow¬ 
ing a claim under a promissory note to become time- 

barred. C BhupendeaNarayanSinha v. Chaxdramoni 
Gcpta. 53 C. 987; A. I. R. 1927 Cal. 277 286 

Procedure— PreZimiTiari/ decree, ex parte—Finof 

decree — Notice, whether necessar}^. 

Where a preliminary decree is passed in the absence 
of the opposite party, notice ought to be issued to him 
before the final decree is passed. A Ram Chandra 

P*'ov|nclal Insolvency Act (V of 1920), ss, 2, 

Presidency Towns I.nsolvency Act, 
1909, SS- 3 ETC. 265 

-S. 6. 5ee Contract Act, 1872, ss. 246, 264 

389 

24 Application f or insolvency—Inability 
to pay debts—Debtor's evidence, whether suficienU 
An application for adjudication of insolvency should 
not be dismissed on the ground that the applicant 
has not produced witnesses to prove his inability to 

^h®re he has himself deposed to his 
inabi ity to pay his debts and this evidence is not 
disbelieved by the Court. R Bhoui Karim v. D. V. 
Desai, 6 Bur. L J. 14 1004 


— S. 27—Civil Procedure Code {Act V of 1908), 

^ llto—Insolvency — Discharge, application for — 

I^xttnsxoTi of tiiYL^-^Pou^tv of C*ourt, 

An ^solvency Court has power to extend the time 
nxed by it within which an insolvent is directed to 
apply for his discharge and it is not a fatal defect in 
the application for extension of time that it is made 
after the expiry of the fixed period. L Fateh Muham¬ 
mad i’. Maya Das 134 

~A ss. 27,28, 31, 43—Adjudication order — 

Arrest of insolvent in execution whether prohibited 

--luxpiry of time for applying ior discharge — 

Automatic discharge. 

Without an order of the Insolvency Court an insol¬ 
vent is not^ discharged automatically at the end of 
the period hxed in the order of adjudication for an 
application for discharge. The provisions of s. 43 of 
the Provincial Insolvency Act do not contemplate any 
automatic discharge. 

^ The mere adjudication of a judgment-debtor as an 
insolvent does not prevent his arrest in execution of a 
decree obtained against him. A Hari Ram v. Sri 
Krishan Ram, 49 A. 201; A. I. R. 1927 All. 418 320 

” ^3 —Application for discharge — 


-S. 89 —Legal Representatives'Suits Act {XII 

of 1855) —Actio personalis moritur cum persona, 
doctrine of, whether applicable to India—Sait by 
ward against legil representatives of guardian for 
negligence, maintainability of. 

In India the doctrine actio personalis moritur 
cum persona does not form part of the law. Claims by 
and against the representatives of a deceased per- 


i-^ou;er of Court to extend time—Petitioning creditor^ 
whether may apply for extension of time. 

An insolvency Court has power to extend the time 
fin application for discharge. 

There is nothing in law incompatible with the 
®^^®hS!on of the period within which a debtor 
should apply for his discharge at the instance of and 
on cause shown by the petitioning creditor. R K. K. 
b. A. R. A. Cheitiar v . Macng Mvat Tha, 6 Bur. L J. 
5; A. 1. R. 1927 Rang. 136 921 

S. 28 (2)— Insolvency of firm —6'uiC against 
partner—Leave of Court, whether necessary. 


s 
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Provincial InsolvencyAct— contd. 

A linn is not a legal entity; nor is it a person. A 
firm-name is merely a short-hand form for collec¬ 
tively designating all the partners in a firm. There¬ 
fore, an order of adjudication passed against the 
firm is an order against individual partners who con¬ 
stitute the firm and after such an order has been 
passed a suit cannot be instituted against any of the 
partners without the leave of the Insolvency Court 
under s. 2d (2; of the Provincial Insolvency Act. L 
Honda Ram v. Ohiman Lal Durbeja, A. 1. K. Iy27 Lah. 
2d4 112 

- s. 31. 5ec Provincial Insolvency Act, 1920, 

SB. 27. ETC. 320 

-SS. 37,43, 75—Z)i5c/iary€,/tti/Mi’e to apply 

—Annulmtnt of adjudication — Procedure — 

Appeal^ whether lies. 

Under s, 75 (3) of the Provincial Insolvency Act no 
appeal lies from an order anuulling an adjudication 
under the provisions of s. 43 of the Act, without the 
leave of the Coui't. 

Where an insolvent fails to apply for an order of 
discharge within the time specitied by the Court, the 
Court has no option but to annul the adjudication, 
but with a view to protect the creditors the Court 
should pass an order under s. 3? of the Proviucial 
Insolvency Act vesting the property of the debtor in 
a person appointed by it. 

An appeal lies from an order passed under s. 37 
of the Provincial Insolvency Act. L Sho Idas Lachh- 
Mi Narainu. Bahadur Chand 137 

-SS. 42, 69— Prosecution for o^ences under 

the Act— Procedure—Framing of charge — Fraudu¬ 
lent concealment—False accounts—Liability of 
partner for acts of other partners —S. 60 wider 
than English Law —6’ente?ice—Quasi penalty under 
s. Jt2. 

Partners are often responsible in law under the 
Insolvency Act, for acts of other members of the 
partnership. It may be proved that, in spite of the 
fact that business is carried on by the head of a 
firm and that he is dead, nonetheless, the other part¬ 
ners were so deeply involved, that they must be held 
equally responsible for his acts, even though he was 
the moving spirit. 

Although circumstances could be proved in a busi¬ 
ness concern, where the method of keeping books is 
such that even though the absence of the principal 
person is shown, the subordinate might be equally 
guilty, yet, where it is sought to establish the charge 
of keeping false accounts against any particular 
partners of a firm, it must be proved as a fact who 
were the persons actually responsible for keeping such 
books. 

Some of the offences under the Insolvency Act are 
in their nature special, and directed against offences 
specially committed with a view to defeat the objects 
of the Act, and require to be dealt with some care. 

It is desirable in a prosecution for an offence under 
the Insolvency Acts to frame the charges strictly in 
the language of the section which defines the offence, 
together with the particulars of the conduct of the 
insolvent relied upon to establish the charges, just as 
is done in a formal charge of an offence, particularly 
an offence of embezzlement or falsification of books 

under the Penal Code. , ^ , , , . , 

Section 69 of the Provincial Insolvency Act, which 
deals with penalties, is peculiar to India inasmuch 
as it embraces acts ‘whether before or after making 
gn order of adjudication.’ Under English Law these 
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penalties are confined to conduct after presentation 
of the petition. 

It must be borne in mind in a prosecution under 
the Insolvency Act for falsification of accounts, even 
where they are false, or so badly kept, as to amount 
not merely to negligence, but to a sugiiestion of 
dishonesty, that s. -12 itself provides and delines a 
quasi offence, with regard to the keeping of books, 
which if established, is a ground for a kind of penal 
order, postponing Uie absolute discharge of the in- 
solvent when he applies for it. A Ganga Prasad v. 
Madhuri Karan, 25 A. L. J. 331; A. I. R. 1927 All. 352 

550 

-S. 43. 

See Provincial Insolvency Act, 1920, ss. 27 etc. 

320 

See pROViNCl.vL Insolvency Act, 1920, sa. 27, 43 921 

See Provincial Insolvency Act, 1920, ss 37 etc. 137 

-SS. 63, 64 —Declaration of dividend — 

Claims subsequently proved, priority of—Final 

dividend, declaration of —.Votice, form of. 

Creditors who prove their claims after declaration 
and payment of any dividends, do not rank pan 
passu as betw’een themselves, but, are, under the pro¬ 
visions of s. U3 of the Provincial Insolvency Act, 
entitled to payment in full in the order of their 
proving their respective claims so long as there are 
funds left in the hands of the Official Receiver liable 
for distribution. The claim of any such creditor can¬ 
not, therefore, be held up until the claims of all such 
creditors are decided. 

The notice under s. 64 of the Provincial Insolvency 
Act for the declaration of the final dividend should 
be one not calling upon the public to notify claims 
but one calling upon such of the creditors as have 
already notified their claims to prove their claims 
within a fixed time. S Hiranand Mulchand v. Offi¬ 


cial Receiver 791 

-s. 69. See Provincial Insolvency Act, 1920, 

s. 42 550 

-- 8. 75. Set Provincial Insolvency Act, 1920, 

ss. 37 BTC 137 

Provincial Small Cause Courts Act (IX of 

1887), S. 16. See O. P. C., 190{i, ss. 100, 115 37 

_5^ 25, 

Set Contract Act, 1872, ss. 134, 139 922 

See Negotiable Instrume.sts Act, 1881, ss. 8, 78 703 


-S. 25 —Duty of Small Cause Court — Revision. 

A Judge of a Small Cause Court fills a very im¬ 
portant position of responsibility and owes a duty to 
the litigant world to dispose of cases in a proper and 
judicial manner disclosmg a proper appreciation of 
the evidence, much of which is heard rather than 
recorded by him. It is on this account that a Court 
of Revision is reluctant to interfere with his findings 
unless they are based on a misinterpretation of evi¬ 
dence. Where, however, he fails to properly appreciate 
the evidence and to give sutheient attention to matters 
apparent upon the record the High Court has no 
alternative in revision but to ignore his findings and 
to decide the case for itself on the material on record. 
N Harakcuand Bhatbyv. G. 1. P. Railway Co., A. I. 
R. 1927 Nag. 77 4 06 

-8. 25— Pei-verse decision of fact—Wrong 

view of limitation—Revision—Limitation Act {IX 
of 190S),Sch. 1, Arts 64. 83—Suit by commission 
agent -Account stated and balance struck — Limi* 
tation. 
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A wrong decision on a question of limitation is 
not a ground for interference in revision under s. 25 
oi the Provincial Small Cause Courts Act. 

^iiven where a suit is brought by a commission 
agent if the account was stated and a balance struck 
ttie suit is governed by Art. G4 and not by Art. b‘S 
of the Limitation Act. 

A perverse decision on a question of fact can be 
set aside in revision under s. of the Provincial 
Small Cause Courts Act. L Karam Chanu Sant Kam 
V. Data NandDamodar Das 874 

-S. 25 — Revision—Perverse Ending of fact — 

Interference. 

Although it is not the practice of the High Court 
in cases under s. 25 of the Provincial Small Cause 
Courts Act, to interfere with lindings of fact, it will 
interfere where they are absolutely perverse. A 

SECRETARY Ol- .STATE FOR INDIA V. iMaNAK CHAND & SoNS, 

A.l. R.PJZi All. 1032 

-Sjch. H, Art. 15. See Contract Act, 1»72, 

s.20 327 

Art. 35 (II) — Suit based oti act which 
nay or may not be criminal, wlieilier cognizable by 
Small Cavtse Court. 

Article o5 (ti) of Sch. II to tlic Provincial Small 
Cause Courts Act applies only to tliose acts whicli by 
the circumstances oi the case are clearly alleged crar j 
clearly shown to be punishable under Cb. W'll of the 
Penal Code. 

Merely because the facts stated in a plaint are 
ambiguous aud are, therefore, consistent with bona fiaes 
as well as mala fid.es, it does not follow that the suit 
falls within the purview of Art. 35 (ii) and is excluded 
from the cognizance of a Small Cause Court. Where 
the plaint discloses no allegation of a crime the 
Article does not apply. AKaghcbar Dayal v. Mulwa, 
25 A. L. J. 2o7; A. 1 R. 1^27 All. 4y A. 440 38 

-Art. 35 (iij —Suit damages for 

wrongfully cutting and appropriating tree, whether 
of Small Cause nature—Second appeal — Unnecessary. 
pi'ayerfoT declaration, effect of. 

The mere addition of a prayer for a declaration 
cannot prevent a suit from being of the nature cogniz¬ 
able by a Court of Small Causes provided it is really 
a suit of that nature. 

‘/rhe question whether a suit for damages for wrong¬ 
fully cutting away and misappropriating a tree falls 
within Art. 35 (n) of Seh. ll of the Provincial Small 
Oause Courts Act considered but not decided.] A 
Jawahir CiRr. Jagarkath Pra&vd 315 

- Art. 35 (11)— -5'uif for damages for 

wrongfully cutting trees—Assertion of acts amouyiiing 
to mischief — Suit, whethe.r of Small Cause nature. 

A suit for recovery of damages for wrongfully 
cutting and misappropriating a tree falls within the 
purview of Art. .)a (ii) of &ch. 11 of the Provincial 
Small Cause Courts Act and is consequently exempt¬ 
ed from the cognizance of a Small Cause Court where 
the allegations in the plaint amount to an assertion 
that the defendants have committed acts which, if 
proved against them in a Cri mina l Court, would 
render them liable to conviction on a charge of mis¬ 
chief. A Khuda Pax V. Kaghonandan Lal, A. 1. K 
1227 All. 361 623 

Public Cambllflg Act (HI of 1867), ss. 4. 5- 
Forfeiture of money found on person—Construct ion 
of penal Statutes—benefit of d<.ubt. 

Section 5 of the Gambling Act does not authorise 
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the seizing and forfeiting of money found on the 
person of a man arrested in a gaming house. 

A penal Act should be construed strictly and where 
there is any doubt the benefit of the same should be 
given to tlie subject. L Misiu Lal v. Emperor, 26 Cr. 
L J. 332; 6 Lah. 320; A. 1. K. 1027 Lali. 336 716 

Public policy—Pa7-(ners/iip, illegal—Suit for parti¬ 
tion of pay inership properly, whether maintainable. 
A suit for the partition of the property of a partner¬ 
ship, which consists of more than twenty persons and 
is consequently illegal, cannot be maintained. A 
iMadan Lali\ Janki Prasad, 4i) A. 31y; A. I. K. 1927 
All. 487 50 

Punjab Courts Act (VI of 1918), s. 41. See Custom 
(Punjab; 943 

--— s. 41. iS'ce Punjab Te.nancy Act, 1S87, b. 77 

849 

-— S. 41 -Construction of material document — 

Question of law. 

Where the point for determination in a case is the 
construction to be placed upon a document on which 
a suit is to a large extent based the question is one 
of law. and a second appeal is competent. L (^amab 
UD-DIN V. Kahmat Ali Shah, 9 Lah. L. J. 197; A.l. K. 
1927 Lah. 221 577 

—-S, 41— First Appellate Court lacking 

pecuniary jurisdiction—second appeal, whether lies. 
Want of pecuniary jurisdiction on the part of the 
first Appellate Court is a good ground for second 
appeal. L Tuman Singh r. Pija, A. 1. K. 1927 Lah. 187 

92 

-S. 44 — Ei'ror of law — Revision. 

An error of law is not a good ground for revision. L 
Ram biLAs V . Sheo Nath 3 

-S. 44 — Revision — Interference, when another 

remedy open. 

Though as a general rule a High Court does not in¬ 
terfere on the revision side when the petitioner has 
another remedy open to him, it will do so in excep¬ 
tional circumstances. L Pirm Gurantitta Ram-Kam 
Kishan i’. ScKHU Ram, 9 Lah. L. J. 19; 2b P. L. K. 136 

595 

Punjab Government Notification No 431 of 
1910. See Or. P. C.. 1898, 8. 552 540 

-No. 27909 Of 1920. See Pu.mjab Munici¬ 
pal Acr, 1911, ss. Gl, 62, 242 426 

Punjab Limitifion (Customs) Act (I of 1920), 
Sen. I, Art. 2 (b). See Evidence Act, 1872, s. 108 

333 

Punjab Municipal Act (III of 1911), ss. 61,62, 

242 —Punjab Government Notification No. 27009 of 
192d—Imposition of taxes described in s. 61 {S)— 
Sanction of Governor-General in Council, necessity 
of—Presumption unders. 6t (Oj, whether applies to 
Notified Areas. 

Sanction of the Governor-General in Council is an 
indispensable preliminary condition for the imposi¬ 
tion of taxes aescribed in s. 61 (3) ckf the Punjab 
Municipal Act. 

The provision contained in s. 62 (9) of the Punjab 
MuniciiTdl Act to the effect that a aotiheation of the 
imposition of tax under the Act shall be conclusive 
evidence that the tax has been imposed does not ap¬ 
ply to the notified areas in view of the express pro¬ 
vision in the Punjab Government Notiheation h'o. 
279G9 of 1922 extending only sub-ss. (1) to (4) of s. 62 
to such areas. U Ishar Das v. McNiCiPAi. Commiijbx 
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Notified Area, 9 Lali. L. J. 22; 28 P. L. K. 57; A T. 
U. 1927 Lali. 140 426 

- — S.^S2—Evidence Act (I of 1S72), s. 100^ 

Suit for injunction by alleged public pj'oslUtite 
against Municipality for restraining it from taking 
action against plaintiff—Burden of proof—Juris¬ 
diction of Civil Courts to restrain aclion of Munici¬ 
pal bodies. 

In a suit by alleged jniblic prostitutes for a per¬ 
petual injimction restraining a Municipal Committee 
from taking any action against tlie plaintiffs under 
s. 152, Municipal Act, on the ground that they are 
not public prostitutes, the burden of proving that the 
plaintiffs are not public prostitutes lies on them. 

In such a suit a Civil Court has jurisdiction to 
decide the question whether or not the plaintiffs are 
public prostitutes and, if this issue is found in their 
favour, to issue the injunction prayed for. 

When a Municipal Committee acts bona fide, rea¬ 
sonably and in conformity witli and strictly within 
the powers conferred by the law then it can escape 
the exercise of the restraining powers of the Civil 
Courts. Hut if its requisitions go beyond the powers 
conferred upon it, the Civil Courts have jurisdic¬ 
tion to restrain it from enforcing them. Courts 
have no jurisdiction to interfere with tlie mode in 
which the powers of Municipal bodies are exercised 
but they are competent to I'estrain such bodies if they 
act ultra vires. 

Where a Municipal Committee takes action against 
certain persons under s. 152, Municipal Act on the 
ground that they are public prostitutes while in fact 
they are not, the action of the Committee is ultra 
vires. LMuin’cipal CoiiMiTTEU, Lahore v . Allah 
Rakhi. a. 1. R. 1927 Lah. 358 1010 

-SS. 189,193 —Sanction to build — Revocatiofi 

of sanction, legality of. 

When once a Municipal Committee has given 
sanction to build, the Committee cannot revoke that 
sanction. LKiupa Ram v. Notified Area Committee, 
PiNDI Bhattian 813 

-s. 242, See Pa.vJAR Municipal Act, 1911, 

SS. 61,62,212 426 

Punjab Pre-emption Act (I of 1913), s. 5— 

‘Shop' definition of—House wherein carpenter resides 
and works, whether shop or business premises. 

A shop is primarily a place where goods are bought 
and sold, it is not synonymous with “business pre¬ 
mises “ in the general sense of the word. The fact 
that a carpenter works in the place where he resides 
does not turn the building into business premises 
ora shop. L Sandhi v. Khair-ud-din, A. 1. R. 1927 
Lah. 328 910 

— - 9 . 6— Sale of building in village abadi— Pre¬ 

emption—Immoveable property, what is—Consent of 
propmetors—Sale by major brother of minor brother's 
share—Major brother's right to sell, qiustion of — 
Necessary parties in pre-emption suit. 

The sale of a house by a kamin in the village 
abadi, the site of which belongs to the proprietary 
body is pre-emptible as what is sold is immoveable 
property for purposes of pre-emption, and the ques¬ 
tion of consent by the proprietors does not arise in 
such a case. 

In a suit for pre-emption where the sale is by a 
major on his own behalf and on behalf of his minor 
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brother, the question r.f major brollicr';; liglit to.-eli 
the niinor's sliare does not arise as the ncces.^nrv 
parties to swell a .suit are tho jue-emptor and ilio 

vendee. L Buta SiNtni r. Rahim IIakiisii, A. I R IM‘^7 
Lah. 283 901 


ctgiu.ic iiic MMiuur s nusuami ana tJiat that did no 
prove that he was an lieir of the vendor. On appea 
the District Judge agreed with thus lindlntr of tin 


S. 15 -.Sa/e by female-Agnate of hu.Jcno!, 
whether entitled to pre-empt-Plaintiff's failure to 
establish case set up m trial Court—Appeal- \'ew 
case, whether can be mailc. 

The Explanation to s. 15 of t)ie Puniab Pre-emption 
Aet applies only in the case of a sale by a female of 
land to which she has succeeded on a life-tenure 
through lier husband, son, brotlier or father. 

A female who was the absolute owner of certain 
land sold such land and an agnate of licr husband 
instituted a suit to pre-empt the sale. Tlie liial 
Court dismissed the suit on the ground that tlie only 
evidence produced by the i>lnintiff was that lie was an 

agnate of the vendor’s husbaml and tliat that did not 

1 

. • 1 ^. ■' — ...... ......iijg ot the 

trial Court but as it was contended before him that 

the parlies who were Muhammadan Khojas foliowed 

Hindu l.aiy in matters of succession and that, tlierc- 

fore. the heirs of the vemlor’s husband were lie’r heirs 

ho accepted the appeal and remanded the suit under 
U. ALJ,r 23 for re-decision on the merits afler giving 
the plaintiff a further ojiportunity to establish‘tlie con¬ 
tention raised on his behalf in appeal- 

Held, (I) that the plaintiff’s suit had been riehtlv 
dismissed by the trial Court; ^ ^ 

( 2 ) that the contention that the parties followed 
Hindu Law in matters of succession having been raised 
for the lirst time m appeal, the District Judge should 
not have entertained it and that, therefore his order 
of remand must be set aside and the suit must be 
dismissed. L f atteii r Naui Baksh. 9 Lah L J 12 - 
28 P. L. K. 90: A. I. R. 1927 Lah. 105 168 

Punjab Tenancy Act (XVI of 1887), s. 60— 

Transfer of tenancy—Suit by landlor'd to declare 
invalidity of transfer—Decree—Rights of tenant 

and his transferee, how far affected. 

Where a landlord has obtained a declaration that 
a transfer is void under s. GO, Punjab Tenancy Act, 
such transfer must be held to be void completely 
even as between the vendor and the vendee. L 6 ham 
Singh v. Hardit Singh 91 5 


-S®* 77 (3) (d), 100 (3 )—Suit for declara¬ 
tion of occupancy rights—High Court's power to 
order registration of a civil decree in a Revenue 
Court. 

A suit for a declaration that the plaintiffs are occu¬ 
pancy tenants of a particular land is exclusively 
cognizable by a Revenue Court. ^ 

M’here a suit exclusively cognizable by a Revenue 
Court has been decided by a Civil Court, if no pre¬ 
judice has been caused thereby, it is competent to 
the High Court in second appeal to set aside the decree 
of the lower Appellate Court and to order that the 
decree of the Trial Judge be registered in a Revenue 
Court and that the memorandum of appeal in the 
lower Appellate Court be returned for presentation to 
a Revenue Court of competent jurisdiction. L Ganoa 
Ram V. Bam Sukh Igg 

-S. 77 (J), (p )—for recovery of dues 

payable by inferior to superior proprietor—Civil 
Courts, jurisdiction of—Punjab Courts Act {VI 
of }0l8)t 8. Jtl—Question of nature of ducs^ wh nh% 
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Railways Act— contd.. 


of law—Civil Procedure Code {Act V of 190S), s. 21 
—Additional parties in seco}id case —Res judicata— 
Obiter, defnition of. 

The share of produce recoverable by the Brahmans 
of Pohlian Proliitan village from the Rajputs of the 
village with respect to lands in the cultivating pos¬ 
session of the latter is either dues recoverable by a 
superior land-owner from an inferior land-owner or 
is a village cess and in either case a suit for re¬ 
covery of the same is not cognizable by a Civil Court. 

The question as to the nature of dues is one of 
law and not of fact and can be considered in second 
appeal. 

Where in a subsequent suit in addition to all the 
parties in the previous suit there are some additional 
defendants, the decision in the previous suit cannot 
operate as res judicata in the subsequent suit. 

A decision on a point which is not in issue but 
the decision of which is necessary for the decision 
of the point in issue is not an obiter. L Dila Ram 
V. Bidhya Dhar, a. 1. R. 1927 Lah. 259 849 


Railway- Rfiserrufton of right of re-measurement, 
re-weighment, etc., effect of—Goods accepted at 
owners risk at lower rate—Right to charge higher 
rate at place of destination. 

The reservation by the Railway of their right of re¬ 
measurement. re-weighment, re-classilication and re¬ 
calculation of rate on arrival of goods at the place 
of destination cannot bS so interpreted as to permit 
any basic alteration in the terms of the contract. 

Where, therefore, goods are offered to and accepted 
by the Railway for being carried to a certam place 
at owner s risk and a lower rate of freight is charged, 
it is not open to the Railway to claim at the place 
of destination a higher rate on the ground that 
the goods carried on a certain section of the Railway 
should have been charged at a higher rate and that 
the booking clerk made a mistake in charging them 
at a low'er rate. O Secretary op State for India v. 
MuRLi Dhar Varma, 4 0. W. N. 203; A. I. R. 1927 
Oudhl45; 2 Luck. 152 663 


Railways Act (IX of 1890), S.47 (1) {g)— Change 

of freight rates between maximxim and minimum 
rates—Puhlicati(m of change, whether necessary. 
Section 47 (1) {g) of the Railways Act and its related 
provisions require only the publication of a general 
rule governing the maximum and minimum rates of 
freight. As regards a change of rates between the 
maximum and the minimum provided for in the 
general rule, publication is not necessary in order to 
bind the public by that change. A Secretary of State 
POR India v. Thakur Das-Ram Sahai, A. I. R. 1927 All. 


__8. 54--Rule prescribing particular mode of 

packing for consignments to be carried at Railway 

risk, validity of. . j • 

A Railway Company is a common carrier ana ifl 

boimd to accept consignments of goods for despatch, 
but if the consignments are despatched at Railway risk 
it is entitled to take reasonable precautions to pro¬ 
tect itself from loss. If the conditions^ laid down by 
a Railway for despatch of goods at Railway risk are 
not complied with by the consignor, the Railway can 
refuse to' accept the consignment at its own risk. 

The test for determining as to whether a par¬ 
ticular rule made by a Railway Administration is or is 
not valid is to see whether the rule is a reasonable 
one and is not inconsistent with the Railways Act. 


There is nothing in the Railways Act that prohibits 
a Railway Administration from insisting on a par¬ 
ticular mode of packing in the case of consignments 
despatched at Raihvay risk. The fact that another 
mode of packing is as secure as the one enjoined 
by a nile framed by the Railway Administration is 
irrelevant for the purpose of determining the validity 
of such rule. A Secretary of State for India v. /nant 
Ram CnopuA. A. I. R. 1927 All. 400 571 

-SS. 54, 55, 77 —Undercharge or overcharge 

of freight — Re-weighing, right to—Refusal to re- 
weigh, effect of—Loss, liability for. 

A Railway Company is entitled to re-weigh a 
consignment carried by it and collect excess charges 
for excess weight at the destination and sell the 
goods if the excess charge is not paid and credit the 
sale-proceeds thereof towards the excess charge and 
demunage, if any, due from the defaulter. As a 
necessary counter-part of such right of the Company 
is the right of the consignor or consignee of the goods 
to claim a refund of any over-charge recovered from 
him by the Company, and as in the case of deter¬ 
mining and collecting an under-charge, so in the 
case of refunding an over-charge, a right to re-measure, 
re-weigliraent or re-calculation must necessarily be 
implied. 

\Vhere a consignee has prima facie good reasons 
to think that an incorrect weight has been entered 
in the Railway receipt and he demands, before taking 
delivery of the goods, that the goods should be re- 
weighed, the failure of the Railway Company to 
comply with such demand amounts to misconduct 
and if as the result of such failure delivery is delayed 
and loss is caused to the consignee, the Railway 
Company is liable for such loss. N Harakchand 
Bhatey V. G. I. P. Railway Co., A. I. R. 1927 Nag. 77 

406 

-S. 72—Risk Note B—Theft of heavy 

merchandise - Want of efficient patrol—'Wilful 
neglect.' 

Three bales of piece-goods weighing five niaunds 
each were stolen from a sealed wagon in the Howrah 
goods yard between dark and 11 o’clock of a par¬ 
ticular night. Nothing further was known about the 
circumstances under which the theft took place, except 
that the goods yard was large in extent and that 
the public was not ordinarily allowed free access 
thereto : ^ 

Held, that ir was impossible to conceive that if 
there had been anything approaching an efficient 
patrol of the yard, a theft of such bulky merchandise 
could have been carried through successfully, and 
that the Company could, therefore, be held guilty of 
wilful neglect within the meaning of Risk Note B. 

A Idris v. East Indian Railway Co., A. I. R. 1927 All. 
348 553 

-8. 77. See Railways Act, 1890, ss. 54, 65, 77 

406 

-S. BO—Through booking—Non-delivery of 

goods—Liability of Company to which goods are not 

delivered. . -i 

Where goods are booked through over the Railways 
of two or more Railway Companies, a Company olhef 
than the one to which the goods are delivered cannoi 
alone be made liable for compensation for non-deli' 
very of goods in the absence of a finding that the 
goods were lost in course of transit on the Rail-- 
way of the Company sought to be made liable. Paf 
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East Indian Railway Co. t’. Kedarnath Seth, 6 Pat. 
105; 8 P.L.T.358 889 

■- S. ^35—Madras District Munici]>alities Act 

(P of 1030), s. SI — Propei'ty tax—Notification by 
Govtrnoi'-General in Council declaring Railway 
Company liable to house, land and water taxes—Levy 
of property tax, legality of—Interpretation of 
Statutes. 

Under s. 135 (2) of the Railways Act a notification 
was issued by the Governor-General in Council de¬ 
claring the Administration of the Madras and Southern 
Mahratta Railway Company liable to pay certain house, 
land and water taxes to the Cuddappah Municipal 
Council in accordance with s. 47 of the Madras Dis¬ 
trict Municipalities Act of 1884. In 11)20, the Madras 
District Municipalities Act w'as re-enacted and no tax 
called house, land or water tax was imposed there¬ 
under but a new tax called property tax was sub¬ 
stituted instead. There was no new notification issued 
by the Governor-General in Council after the new 
Act declaring the liability of the Railway Company 
to pay such tax: 

Held, that it was not competent to the Municipal 
Council to levy the new’ property tax under the Act 
of 1920 from the Railway Company and that under 
s. 135 (1) of the Railway’s Act, the Railway T'ompany 
Tvas exempt from local taxes in the absence of a notifi¬ 
cation under cl (2'of the section. 

^ When the Legislature has declared the liability of 
a person to a tax called by a particular name, that 
person is not liable to any tax which is called by the 
Legislature itself by a different name in re-enacting a 
Statute and it is not.open to the Court to launch upon 
any inquiry with regard to the real or substantial 
identity of the two. 

The house and land taxes imposed under s. 47 of 
the Madras District Municipalities Act of 1884, cannot 
be regarded as substantially or really identical with 
the property tax imposed under s. 81 of the Madras 
District Municipalities Act of 1920. 

When dealing with enactments of the Legislature 
and notifications thereunder, the names under w'hich 
the declaration of persons in respect of liability for 
taxation is made cannot be dismissed altogether. M 
M & S. M. Railway Co., Ld. v. Municipal Council. 
y Cuddappah. 52 M. L. J. lOS; A. I R. 1927 Mad. 363; 38 
M. L.T. 263 2 8 0 

Rangoon High Court Rules and Orders, Ch. V, 

r. 3— Advocate's fees, assessment of, in miscellaneous 
appeal. 

Though a Court has a discretion in the matter yet 
it is not customary to assess Advocate’s fees in a mis¬ 
cellaneous appeal on a scale in excess of that fixed 
in r. 3 of Ch. V of the Rules and Orders of the Ran¬ 
goon High Court. R V. Zollikofer & Co. v. Official 
Assignee, 4 R. 532; A. I. R. 1927 Rang. 100 

261 

Reasonable care, what constitutes. 6’ee Tbakspbr 
OF Property Act, 1882, 8. 41 665 

Receiver — Appointment of i?ecciyer— Discretion — 
Appellate Court, when interferes—Administration of 
estate of Muhammadan. 

The law allows the Court wide discretion in the 
appointment of Receivers and it is settled law that 
the Appellate Court will not interfere lightly with 
such appointment. 

There is not the same reason why the appointment by 
« Muhamma^a testator of an executor should receive 


Railways Act— concld. 

the same consideration as tiie appointment (d an exe¬ 
cutor by an Lnglisli testator in England. R ICmakjan 
V. Emanjan, G bur. L. J. 13; A. I. R. 1927 Rang. 1.3.5 

1020 

Registration, whether notice. See Spkcifk' Khliep 
Act, 1877,8.27 (u) 5 95 


Registration Act (XVI of 1908), S. )7— Agreement 

to lease—Memorandum containing proposed tenns — 

Registration —l’e/‘6a/ lease,validity of—Transfer of 

Property Act {^IV of I8S2), ss. lOo, 107. 

The terms of an agreement relating to a lease having 
been settled by the parties they repaired to an assist¬ 
ant of the plaintiff's Solicitor who drew’ up a letter 
addressed to the plaintiff s Solicitor containing the 
terms agreed upon by the parties. 4’he letter was 
taken by the parties to the plaintiff’s Solicitor who, 
after explaining it to them added a few more clauses 
and took the defendant’s .signature to the same: 

Held, that the letter was not an embodiment of 
an agreement betw’een the parties but only a letter of 
instruction w'ritteii l)y tlie defendant to the plaintiff’s 
Solicitor as to the terms on whicli a formal lease was 
to be executed, and w’as not, therefore, compulsorily 
registrable. 

A verbal agreement of lease notwithstanding the 
fact that the parties were intending to execute a 
formal lease-deed does not contravene the provisions 
of ss. 105 and 107 of the Transfer of Property Act and 
is not, therefore, a nullity. C Chuni Lal DlTi’t'. 
Gopiram Hiiotica, 45 C. 1/. J. 32 at p. 3S; A. I. R. 1927 
Cal.275 4 04 


-S. M— Endorsement of payment on back of 

mortgage-deed —Registration, whether necessary— 
Oral evidence of payment, whether admissible. 
Where the fact of the payment of the mortgage- 
money is endorsed on the back of the mortgage-deed 
but a sentence is added that the mortgage has been 
extinguished, the endorsement, if unregistered, is not 
admissible in evidence but oral evidence is admissible 
in such a case to prove the payment of the mortgage- 
money. L Labu Kam i>. 8 azaw’ar, A. I. R. 1927 Lah. 
237 129 

- SS. 17,49. See MuHAMiiADAN Law 296 

-SS. 17, 49 —Partition deed, unregistered— 

Oral evidence of possession, whether admissible. 
Where a document embodying the terms of a parti¬ 
tion of immoveable property is not admitted in evi¬ 
dence as being unstamped and unregistered, oral 
evidence to prove the details of the partition cannot 
be given as the terms of the partition are embodied in 
an inadmissible document. Nevertheless, how’ever, 
the fact whether a party to the deed is in possession of 
certain property dealt w’ith by the deed may be 
proved by oral evidence and the deed may be relied 
upon to determine the nature of such possession. U 
Hari Ram v. Siiko Karn 153 

--S. 17 (2) (Vl) —Compromise of suit—Dismissal 

of suit in pursuance of compromise — Compromise, 
not recorded—Registration of deed, necessity of—* 
Civil Procedure Code {Act V of 1908), 0. XXIIT^ 
r. 3. • 

Even though a suit is dismissed in accordance with 
the terms of a deed of compromise, if that compro¬ 
mise has not been recorded under the provisions of 
0. XXIII, r. 3 of the Civil Procedure Code, the deed 
is not exempt from registration under s. 17 (2) (vi) 
of the Registration Act. L Labh Singh v. Qurbakush 
SiNOBf 28 P.,^* R< U3 
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-S. 28 —Place of registration—Fictitious 

item of property included indeed in order to give 
jurisdiction to particular Sub-Regist7’ar, effect of 
— Fraud. 

The inclusion in a deed of conveyance of an item of 
property which does not exist purely for the purpose 
of making the deed available for registration in a 
particular place, amounts to a fraud upon the Kegis- 
tration Law and the registration of the deed at such 
place cannot be held to be valid. A Kaghuxath 
TeWARI V. SiTA IvAM SiXGH 25 


-S. 28 —Sale of item for purposes of evading 

proper 7'egistrtj opice —iSa^e and registration, validity 
of. 

There is notliing in law to render invalid a sale of 
property by one person to another for the sole reason 
that the ol)ject of the sale was to give that other 
person a right to register a mortgage-deed in respect 
of other property in a particular registry' office. A 
Lacuman Das v. Kam Prasad, 25 A. L. J. 319; A. I. R. 
1927 All. 422 1029 

-S. 47. See Tiuxsi-Erw of Prorkutv Act, 

ss. 122, 123 105 

-s, 49. See \'endor and purchaser 568 

-S. 77 — Registratio7i, refusal of, hy party — 

Failure to sue for compHlso7'y 7'e(jist7'ation~ Specijic 
performance of ag/’ee7nenl to sell, suit for, whether 
)}iai7itainabte. 

Where after execution of a document, the execut¬ 
ant refuses to get it registered, and the other party 
does not avail himself of the remedy provided by 
s. 77 of the Registration Act by bringing a suit for 
compulsory registration of the document, he is not 
entitled afterwards to treat the unregistered sale-deed 
as an agreement to sell and bring a separate suit for 
specific performance of the same. 

A man who has failed to adopt a remedy expressly 
provided by the Statute cannot come to Court and 
ask for an exercise in his favour of a discretionary 
and equitable remedy. 

Although in India the remedy of specific perform¬ 
ance is a statutory remedy, it nevertheless is simply 
a crystallisation into statutory form of an equitable 
remedy to which laches was, as it is to all equitable 
claims, an answer. M KoiiiRiSEm Satyaxarayana v. 
Yeeraxki Chixa Venkatarao, 23 L. W. 277; 49 M. 302; 
A. I. R. 1926 Mad. 530; 50 M. L. J. 674 385 


Res Judicata. 

See Bengal Texaxcy Act, 1865, ss. 102, 106 293 

C. P. a. 1908, s. H. 

^ecMORTGAKE 670 

^ee Under-proprietary rights 851 

. ' Cross-suits—Failure to appeal. jSee Pre¬ 
emption 450 

—--Execution proceedings. See C. P. 0., 1908, 

6.47 23 

Restitution of conjugal rights. 5ee Muhammadan 

Law 169 


Sale of goods— Acceptance o/ yoods hy purchaser — 
Goods not according to contract—Suit for refund 
of sale price, maintainability of—Conditions prece¬ 
dent — Purchaser, when entitled to reject goods. 
Where a purcliaser has accepted delivery of goods 
he cannot sue for the recovery of the sale price on 
the ground that the goods do not answer the de¬ 
scription contracted for, his only remedy being a suit 
for damages for breach of the contract. 

(. The mere fact that the numbers on the bales of 


the goods supplied do not correspond to the numbers 
given in the invoice or that the goods were not 
shipped direct to a particular port, but only via an¬ 
other port, does not entitle a buyer to reject the goods 
where these terms are not expressly made conditions 
precedent. L Ishar Das Dharam. Chaxd v. Kannu 
Mal-CjHamaxdi Lal, 9 Lah. L. J. ItO; b Lah. 276; 28 P. 
L R. 446; A. I. R. 1927 Lah. 443 548 

Second appeal— New plea. iSec Easemkxt 21 

Sikh Gurdwaras Act (VIII of 1925), ss. 7 (3), 
8. 9, 10,16, 31 i2j — Notification rnider s. 7 (3), 
effect of, whe7ino petition is fled under s. 8 or s. 10 — 
Gove7'nment's power to declare G7irdwa7’a not a Sikh 
Gurdwara—Notification under s. JO—Stay of 
proceedings in relation to Gurdxvara i7i Civil Courts 
after notipcation under s. 7 (3). 

Where a notification has been issued by the Local 
Government under s. 7 (3; of the Sikh Gurdwaras Act 
and no petition has been presented under s. 8 of tlie 
Act by the Secretary of State or by any private in¬ 
dividual alleging that the Gurdwara is not a Sikh 
Gurdwara, the Government have no option but to 
issue a notification under s. 9 declaring the Gurdwara 
to be a Sikh Gurdwara. 

Similarly, where tliere is no petition under s. 10 of 
the Gurdwaras Act by any iierson claiming a right, 
title or interest in any property in the list publishea 
under s. 7 (3) of the Act, the Government arc bound 
to publish a notification under the same section 
specifying the rights, title or interest in the property 
in respect of which no claim has been made and such 
a notification is conclusive proof of the fact that no 
claim has been made. 

After the issue of a notification under s. 7 (3) of the 
Gurdwaras Act all proceedings in the Civil Courts of 
the nature mentioned ins. 31 (2) of the Act must be 
stayed unless the Tribunal appointed under the Act 
decides under s. 16 that the alleged Gurdwara is not 
a Sikh Gurdwara. L Khazax Singh v. Secretary of 


State for Ixdia, A. I. R. 1927 Lah. 380 70 

Sir rights. See Under-proprietary RIGHTS 861 

Solicitors, whether a trading firm. See Contract 
Act, 1872, s. 239 ’ 1026 

Specific performance. 

See C. P. C., 1908, O. VI, r. 17 66 

See Registration Act, 1908, s. 77 385 


-iSa^e with agreement to reconvey — Payment, 

of money into Court before date fixed for pa^TneTit, 
effect of. 

Plaintiii sold certain property to the defendant 
and one of the conditions of the sale-deed was that 
if the plaintiff paid to the defendant the amount of 
the sale consideration on or before a certain date the 
defendant would reconvey the property to the plaint¬ 
iff free from encumbrances. Before the date fixed 
plaintiff instituted a suit against the defendant to 
compel him to reconvey the property to him on 
receipt of the amount mentioned in the deed and 
the amount mentioned in the deed was tendered in 
Court before the date fixed. The Court directed 
that the amount should be deposited in the Imperial 
Bank of India and it was so depc»ited two days 
afterwards, which date was beyond the date fixed in 
the deed : 

Held, that the payment of the amount into Cctiit 
had the same legal effect as payment made into a 
Bank in which the defendant had an account to the 
account of the defendant and that, therefore, th9 
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plaintiff bad fulfilled the condition of the deed and 
was entitled to a decree. O Mohamuad Yawar Husain 
V. Wazir Hasan, 4 O. W. N. 150; A. I. R. 1927 Oudh 
159 494 

■- Suit for directing execution of fresh deed, 

when mamtainable — Xon-registration due o plaint¬ 
iff's negligence, effect of. 

A suit for directing the execution of a fresh docu¬ 
ment does not lie where the document originally 
executed is neither lost, destroyed or fraudulently 
suppressed by the defendant, but was in the posses¬ 
sion of the plaintiff and it was open to him to have 
applied in time to get it registered. M Subbaraya 
PiLLAi V. Devasahayam Pillai, (1922; M. \V. N. 70 3 44 

Specific Relief Act (I of 1877), s. 14. See 
Co.s'TRACT Act, 1872, s. 20 3 2 7 

- SS. 21, 23 (b)—Specific performance — 

Agreement by vendee to re-convey on fixed date — 
Vendor's option to repurchase, assignability of— 
Right of option, whether mere standing offer or 
completed contract—Suit for specific performance by 
assignee from vendor's legal representative—Provi¬ 
sion as to option, validity of—Rule as to perpetuities. 
A purchaser executed, on the date of sale, a counter¬ 
part by which he agreed to reconvey the properties 
sold on receipt of the same price thirty years from 
the date of the sale. After the death of the vendor, 
his son assigned his interest under this agreement. 
In a suit by the assignee for specific performance of 
the agreement to reoonvey: 

Held, (i) that what was assigned to the plaintiff 
was the right under an executory contract to exer¬ 
cise an option at a certain future date to obtain a 
conveyance of immoveable property ala certain price, 
and not merely the benefit of a standing offer which 
had not ripened into a completed agreement; 

(2) that the right was capable of being assigned; 

(3) that there was no personal element in the 
transaction which would make the contract incapable 
of being specifically enforced under s. 21 (6) of the 
Specific Relief Act. 

Per Ranesam, J .—The term of 30 years made it 
clear that the option to repurchase given to the 
vendor was not intended to be personal. 

Where a right can be transmitted by a man to his 
heirs, it is equally assignable, and an option 
to re-purchase can be assigned even before it matures 
into an agreement to sell and purchase. 

An interest under a contract for re-purchase of land 
is assignable as a right ex contractu if not as a right 
in rem. 

Such aright intended to be exercised at a stated 
tims by the optionees or their representatives and 
assigns does not tie up the land and cannot, there¬ 
fore, offend the rule against perpetuities. M Chinna 
Munuswaui Natudu V . Saoalaouna Nayudu, 49 M. 
3S7: A. I. R. 1926 Mad. 699; 51 M, L. J. 229 399 

- -a. 27 (b) — Contract to sell immoveable 

property^Subsequent mortgage with notice of 
Contract—Specific performance — Registration, whe* 
Iher notice—Mortgagee, duty of, to search registers. 
A contract to sell immoveable property can be 
specifically enforced against a subsequent mortgagee 
with notice of the contract. 

The question whether registration amounts to 
notice depends on the circumstances of each case. 

A mortgagee is liable to pay all prior incumbrances 
pd 00 it ia hia duty to search the registers of the 


Registration Department and discover the prior 
charges. A Nasir Khan y. Tara Chand, 25 A L J 
294; A. I. R. 1927 All. 357 595 

- s. 35. See Contract Act, 1872, ss. 19, 19A 
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-^-42—Dec/am(ioa granted to reversioner— 

Alienor dying during pendency of appeal—Rever¬ 
sioner becoming entitled to possession—Decree for 
mere declaration, whether should be set aside—xlp- 
pellate Court, discretion of. 

Where a reversioner has obtained a decree for decla¬ 
ration to the effect that a gift will not affect his rever¬ 
sionary rights after the donors death, the Appellate 
Court, on appeal by the donee, cannot set aside that 
decree on the mere ground that, by the death of the 
donor during the pendency of appeal tlu reversioner 
has become entitled to immediate possession. L 
Nandan V. Wazira, 8 Lah. 215; A. I. R. 1927 Lah 198- 
28.P. H. R. 341 84 

7 S. 42 -Sale of property by Insolvency Court 
—Suit by claimant for mere declaration, maintain' 
ability of—Consequential relief. 

An Insolvency Court ordered certain property to be 
sold as that of the insolvent. Plaintiff applied to that 
Court for determination of his title to the property 
but the Court upheld its order for sale. Plaintiff 
sued for declaration of title. In the course of the suit 
the properties were sold by tlie Insolvency Court 
and purchased by a third party: 

Held, that the plaintiff was bound to get rid of 
the sale of the property as belonging to the insolvent 
and could not maintain a suit for a mere declaration 
of title. C Ra-iani Kanta Shaha Banik v. Ramani 
Mohan Qoswaui 54 ^ 

stamp Act (II Of 1899), s. 2 (5) (22)-Instrummt 

attested and not payable to order or bearer, whether 
bond or promissory note—Oral evidence as to interest 
whether admissible -Evidence Act {I of IS72), s. 92 
proviso 2. • • . 

If an instrument whereby a person obliges him¬ 
self to pay money to another is attested by a witness 
and the amount due thereunder is not payable to 
order or bearer, it is a bond as defined in s. 2 ( 5 ) of 
the Stamp Act, and not a promissory note as defined 
in 8 . 2 (22) of the Act. i 

In the absence of any stipulation as to interest in a 
bond, oral evidence is admissible to prove a separate 
agreement about it under s. 92, proviso 2, of the 
Evidence Act; the evidence must, however, be very 
satisfactory and strong in order to establish such a 
separate oral agreement when the bond is silent 
about it. N Rozario V. Harballabh Onkarjee. A. I R 
1927 Nag. 195; 10 N. L. J. 43 794 

2 (5) (b), 35— 'Bond' —Negotiahlt 

Instruments Act {XXVI of 2881), as amended 6 v 
Act VIII of 1919, 8 . IS, Expl. (i) — Explination, 
whether can be read into definition of bond—Im¬ 
position of stamp duty and penalty after decision 
of case, legality of. 

Explanation (i) introduced to s. 13 of the Negotiable 
Instruments Act by Act VIII of 1919 cannot be 
read into the definition of a bond aa contained in 
s. 2 (5) ( 6 ) of the Stamp Act so as to make an 
instrument which on the face of it is not payable to 
order, one payable to order by virtue of the said 
Explanation and thus to take it out of the said de¬ 
finition. For the purposes of the Stamp Act docu^ 
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merits, as they ai:»ix;ar on the face of them have to 
be considered. 

A Court has no jurisdiction after a case has been 
finally disposed of to pass an order under s. 35 of 
the Stamp Act directing a party to deposit stamp 
duty and penalty in respect of an insufhciently stamp¬ 
ed document hied in the case. C Khetra Mohan Saha 
V. Jamini Kanta Dewan, 54 C. 445; A. I. R. 19-7 Cal. 
472 630 

- S. 35. See Stamp Act, 1899, 8 . 2 (5) (d) 630 

- SS. 36, S^~Docu7n€nt insuijicie7itly stamped 

—Objection in appeal. 

The objection as to the inadmissibility of a docu¬ 
ment for want of suOicient stamp cannot be taken 
up for the first time in appeal. L Hari Singh v. 
Sahib Singh, 28 P. L. R. 227; A. 1. R 1927 Lah. 371 

733 

- S. 44 (3) —Deficiency in stam}i duty paid 

by party to suU—Amount paid not included in 
costs^ iSuit to recover amount paid, whether main¬ 
tainable. 

Plaintiff instituted a suit on the basis of a mort¬ 
gage and during the pendency of the suit it was 
discovered that the mortgage-deed was not sufficiently 
stamped In order to obtain a decree in the suit 
plaintiff paid up the deficiency and the penalty. The 
amount paid by him was, however, not included in 
the costs of the suit and plaintiff instituted a sub¬ 
sequent suit to recover the amount paid by him from 
the defendant: 

Held, that the case fell within the purview of s. 44 
(3) of the Stamp Act and that the suit was barred by 
the provisions of that section. A Ham Singh v. Man 
Singh, 25 A L. J. 482 737 

- Sch. I, Arts. 1, 5 {C)—Acknowledgment in 

WJ'iting containing promise to pay future interest — 
Stamp duty—Effect of such acknowledgment on 
barred items— Promise in writing to pay barred debt 
—Contract Act (IX of 1872), s. 23. 

On a statement of account sent by the plaintiff to 
the defendant, the latter made an endorsement ac¬ 
knowledging that the amount stated was due from him 
to the plaintiff and added the words “interest at 
annas 12 per cent, per mensem:" 

Held, (l) that the addition of the promise to pay 
future interest was sufficient to take the endorsement 
out of Art. 1 of Sch. 1 of the Stamp Act and to render 
it liable to be stamped as an ‘agreement not other¬ 
wise provided for'under Art. 5 (c) of the Schedule; 

( 2 ) that, although the endorsement could not save 
from limitation those items of account which were 
barred on the date of the endorsement, yet, it operated 
as a valid promise in writing to pay them under s. 25 
of the Contract Act. A Prahlad Prasad v. Bhagwan 


t>A8, 25 A. L J. 403 5 9 3 

-Sch. lA, Art. 46. See Madras Village 

Courts Act, 1889, s. 53 545 

Subrogation. 

See Companies 375 

5ee Mortgage 272 


Succession Act (X of 1865), ss. 234, 250— 

L/ettersof Administration—Omission to cite necessary 
parties—Revocation—Civil Procedure Code (Act V 
of lV08)y 0. XXXIIf r. S—Minor defendant — 
<^ardian ad litem, appointment of— Order, absence 
ofi^ffcct of — Guai'dian appearing and acting on 
■j^ehalf of minor, effect of. 


Where a person who is named the guardian ad litem 
of a minor appears and takes part in the proceedings 
on behalf of the minor and properly looks after the 
interests of the minor, the minor must be held to have 
been eflectively represented in the proceedings by 
such guardian, despite the absence of a formal order 
appointing such person as the guardian ad litemoi the 
minor. 

There is a distinction between cases of Wills and 
cases of intestacy in the matter of citations, for, in the 
former class of cases the proof of a Will in a majority 
of cases, if not in all, acts prejudicially to the legiti¬ 
mate rights of those who would inherit and be entitled 
to the properties in the absence of a Will, and omis¬ 
sion to cite them is likely to affect such rights of theirs 
in their absence, while in the latter class of cases such 
omission only affects their preferential rights to ad¬ 
minister the estate or prevents them from objecting 
to the personnel of the administrator or to like 
matters and it is not until there is any mal-admiiiis- 
tration that they are really affected. Therefore, in 
the case of a grant of Letters of Administration, the 
Letters will not be necessarily revoked because there 
ivas an omission to issue citations to certain parties 
who were interested, particularly if these latter have 
not applied for revocation. 

Citations should always be issued to parties who 
are known to the Court to be interested or to claim 
any interest in the estate of the deceased. CRanm.aya 
Gaorangini V. Betty Mahdert, 31 0. VV. N. 160; A. 1. R, 
1927 Cal. 207 177 

Succession Certificate Act (VII of 1889), s. 4— 

Money due from Insurance Company under policy of 
insurance, whether debt—Succession certificate, whe¬ 
ther can be granted. 

Moneys due from an Insurance Company to the 
estate of a deceased person under a policy of insur¬ 
ance are debts within the meaning of s. 4 of the 
Succession Certificate Act, and a Succession Certificate 
can be granted in respect of such moneys. M Vittal 
Rao V. Hanumantha Rao, 25 L. W. 180; 52 M. L. J. 171; 

(I 27) M. W. N. 113; 38 M. L. T. 47; A. I. R:1927 Mad. 
359; SOM. 412 484 

Suits valuation Act (VII of 1887),S. ll-I/nder- 

valuation, objection to — Appeal—Appellate Court, 
duty of — Vnder-7'aluation affecting toram of appeal 
—Disposal of suit on merits, whether prejudicially 
affected. 

Under s 11 of the Suits Valuation Act an Appellate 
Court is only required to record reasons if it holds 
that the suit was over-valued or under-valued and 
that the over-valuation or under-valuation has pre¬ 
judicially affected the disposal of the suit on the 
merits, but it is not required to record reasons in 
writing for holding that the under-valnation or over¬ 
valuation has not prejudicially affected the disposal 
of the suit. 

Tlie disposal of a suit cannot be deemed to have 
been prejudicially affected on the merits within the 
meaning ofs. 11 of the Suits Valuation Act, merely 
because of a change in the forum of appeal conse¬ 
quent upon the under-valuation or over-valuation. 

A Musa Imran v. Bhagwan Das, A. I. R. 1927 All 359 

646 

* 

---d, 11 —l/ 7 i(ie 7 *-i’aluatio?i of suit — Appeal^— 

Objection, absence of, effect of — Appeal, second-— 
Objection to I'aluation, whether can he taken. 

A suit for an injunction was valued at Rs. 100 fof 
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the purpose of jurisdiction. The suit was dismissed 
by the trial Court ami the plaintiff prcsent'^d an 
appeal in the Court of the Senior Sub-Judge. No objec¬ 
tion was taken by the defendant to the valuation of 
the suit or the appeal and the Appellate Court decreed 
the plaintiff's suit. In second appeal the defendant 
objected that as the rules required that a suit for an 
injunction should be valued at more than Rs. 100, the 
Senior Sub-Judge had no jurisdiction to hear the 
appeal: 

Held, that s. 11 of the Suits Valuation Act which 
governed all cases of erroneous valuation was appli¬ 
cable to the case and that the defendant having failed 
to object to the jurisdiction of the Senior Sub-Judge 
to hear the appeal, he could not be allowed to raise 
the objection in second appeal. L Kalu v. Sadha 
Singh 166 

Thak maps. 

Tkak Maps are not conclusive and may be shown 
tobeAvrong C Mayrupdi r. Mauammad Razzab Ai-i. 
A. I. R. 1927 04.457 507 

Transfer of Property Actjl(lV of 1882), ss. 6, 45. 

Sec BengalTbnancy Act, 1885,8.5 302 

- ss. 14, 40 (2) — Exchange—Contract for 

pre-emption—Liahility of legal representatives — 
Uncertainty of contract—Rule of perpetuities — 
Contract Act (IX of 1872), ss. 32, 87. 

Held by the Full Bench. —An agreement between 
the parties to a contract of exchange that, if 
either of them desired or in fact attempted to 
transfer the properties to a third person, the 
other party should have the right to pre-empt, 
is valid in law and enforceable agaiu.st the legal re¬ 
presentatives of the parties. 

Per Walsh, A. C. .7,—Such an agreement creates 
an obligation, imposing a restriction on the use of 
land by each of the parties to the contract; there is 
no uncertainty about it, 

Section 14 of the Transfer of Property Act which 
codilies the law of perpetuities, is applicable only to 
transfers of properly and does not apply to mutual 
rights and obligations created by such contracts. A 
Aclau Ali V, Ali Authau, A. I. R. 1927 All. 170; 25 A. 
L. J.289 683 

- S. 40. iSee Transfer OP Property Act, 1882, 

ss. 14, 40 683 

- S, 41 — ‘Reasonable care'—Omission to 

scrutinise title-deeds, effect of. 

The mere fact that a bona fide purchaser of pro¬ 
perty did not scrutinise the title-deeds thereof is 
not conclusive evidence of want of reasonable care 
within the meaning of s 41, Transfer of Property 
Act, 80 as to disentitle him to the benefit of the 
section. 

In India the mere omission by a purchaser tocall 
for title-deeds does not constitute constructive 
notice. 

The question Avhether a person has exercised rea¬ 
sonable care under 8.41 of the Transfer of Property 
Act is one Avhich must be decided upon the parti¬ 
cular circumstances of each case. 

A criterion which would be reasonable in England 
cannot always be applied to circumstances in which 
sales take jilace in this country. M Sundarammal i\ 
Aruna^hala Mudali, (1927) M.W. N. 114 665 

- 8.52. 5ee 0. P. C., 1908.S.50 582 

-8 . 52— Lis pendens—il/ortgai^e suit—Ter- 

ruination of Us— Transfer after prelirninary decreCt 


effect of—Possession of transferee whether adverse 
to mortgagee—Limitation .let (IX of 1008), Sch. 1, 
Art. I't 'i -Advcr.^e po.\ssesslon. 

In mortgage snit.s lis ppadc/ii continues until a final 
decree is made and the mortgagee or the auction- 
purchaser, as tlie case may be, is placed in posses¬ 
sion. 

A person claiming under a transfer during the 
pendency of a mortgage suit cannot prescribe a 
title against the mortgagee by adverse possession 
until the latter beeomes entitled to actual possession 
by virtue of his purehase in execution of his mortgage 
decree A Sami Nath Singh v. Thaki-rPrasad Rai, A, 
I.R. 1927 All. 309 294 


- S. 53—Fraudulent transfer—Prefereiice of 

some creditors, effect of — Price, inadequacy of. 
The mere circumstance that a (lel)tor selects some of 
hi creditors and makes payments of their debts out 
of the sale-proceeds of his property is no ground for 
imputing a fraudulent intention to the vendor and 
vendee, so as to bring tlie tran.saction witlnn the 
scope of s. 53 of the Transfer of Property Act, especi¬ 
ally where the price fetched is not alleged or proved 
to be grossly inadequate. N Balayva e. Nandlal 46 
-$. 54. 

See Part performance 866 

See Pre-emption 610 


_S. 5^—Sale—Registered instilment, absence 

of—Mutation, effect of—Estoppel--Pre-empt ion, 

decree for—Interest conveyed, extent of. 

Mutation proceedings are not judicial proceedings 
in which title to. and proprietary rights in, immoveable 
property are determined. They are in the nature of 
fiscal inquiries instituted in the interest of the State 
for the purpose of ascertaining which of several 
claimants for the occupation of certain denominations 
of immoveable property may be put into occupation 
of it with the greater confidence that the revenue for 

it will be paid. 

A and B who were owners of a certain property, 
mortgaged it to C. Subsequently A sold the whole 
of the property to D by means of a registered sale- 
deed and thereafter made an application to the Reve¬ 
nue Authorities that the property should be mutated 
in the name of D. B, who was owner of half of the 
nroperty and who had not joined m the sale in favour 
of D also made an application to the Revenue Author¬ 
ities’ intimating that he had no concern with the 
property, and that D's name may be entered in the 
revenue papers. Later on. E hied a suit for pre¬ 
emption in respect of the sale effec ed by A and 
obtained a decree. Finally B instituted a suit against 
C D and E for redemption of the mortgage effected 
by A and himself in favour of C on the ground that 
the sale bv A alone in favour of D was ineffectual to 
r-onvev to’D B's rights and interests in the property 

covered b^y the sale-deed and that, therefore, B could 

not under his decree for pre-emption acquire Ba 
rights and interests in the mortgaged property: 

Held (1) that B's proprietary rights in the property 
muld only pass to n by a regiitered instrument and 
that in the absence of such instrument, a mere muta¬ 
tion had not the effect of transferring B s rights in 

^^(Srthat the only right and title that passed to E by 
virtue of the decree obtained by him m the pre-amp- 
:ion suit was the right and title aonve.ved to D by 
he sale-deed executed by A and that thia was only 
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the right and title of A himself in the property 
covered by the eale-deed; property 

(3; that, therefore, B being still owner of half the 
property was entitled to maintain a suit for redeem- 

" Vb. IB’S 33** 

—--^^5. 55—Vendor and purckaser—Vendor's 

\ • j executed by purchaser in favour 

of third person—yovation—Vendor s lien whether 
extinguished. 

Where at the instance of a vendor, the purcliaser 
executes as part consideration for the sale, a promis¬ 
sory note in favour of a third person and a new con- 
tract IS effected between the purchaser and such 
ttiird person, a complete novation is effected by the 

substitution of the vendee s liability, in place of the 

vendor s liability to the third person and there is, 
therefore, a contract to the contrary within the mean¬ 
ing of s. 55, Transfer of Property Act. The vendors 

Hen for unpaid purchase-money to the extent of the 
promissory note is thereby extinguished even if the 
payee under the pro-note is only a benamidar for the 
vendor, inasmuch as the latter is disabled from suinir 
on the pro-note. M Swamisatha Odayar v. Subra- 
MANIA Iyer 51 jrL. J. 85G; A. I. R. 1927 Mad, 219; 

25 L. W. 411; 50 M.548 10 


[im 


59—Limitation Act (IX of 1908), Sch.I 
1^2, 744, U8 — Mortgage, invalid, effect of— 
I'ossession of mortgagee, nature of—Recitals in 

mortgage-deed, whether evidence—Adverse possession 
—Redemption —Limitation, 

Where a mortgage is not eSected by a re<-istered 
deed as required by s. 59 of the TransfL of Property 
Act, It is invalid, but nevertheless the recitals con- 

mortgage-deed are ad- 
missi^ble m evi^dence for the purpose of explaining 

the nature and character of the possession of the 
mortgagee over the mortgaged property. 

holding is not per¬ 
mitted by law, but where a mortgagee of an occupancy 

holding enters into possession of the holding and 
continues m possession thereof for more than twelve 
years he can only prescribe for a tiHe as mortgagee 
and h s possession cannot be regarded as being ad¬ 
verse to the mortgagor. If the mortgagor in such 

ot the holding 

against th^s mortgagee within twelve years from the 

dale of the execution of the mortgage, ho can claim 

decree for possession on the ground 
that the mortgage being of an occupancy holding 
18 void in law. But after the expiry of twelve ye^rg 

the mortgagee obtains a valid title as such Ind the 
mortgagor can recover possession of the holding onlv 

by redemption, The period of limitation for 1 suit 

y^a^^r proWded^fy 

i;T.‘R.“lT2f Aib^U 

w4 6 

^8. 59—Aforf (7a^e —Registered instrument 

TWait f possession, effect of. 

^ I ^ ? person is put in possession of pro- 

to him does^not 

^afer on him any title to possession of the property 
gagl " registered instrument Kort- 

a . Statute requires that a particular kind of 
transfer, as for instance a mortgage shall be pffonfoA 
by a particular kind of in^at! its profu^o^f 
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stringency. A Madam Mohan 
b.AL V. Jai NandaaN- Lonia, a. 1. R. 1927 All. 411 733 

“jpOS. rf' Procedure Code Uct V of 

> . ^yCXIV ^ r. 1 — Movtgcigc — UsuiTuctnatv 

^'rear^ ^o,ck—Same transacti:n— 

^ payable oti redemption— 

oepaiate suit, whether necessary—Usufructuary 
mortgage with personal covenant, nature of 

three items of immoveable properties 

also a ''*'^^** which contained 

fmerest principal and 

A A mortgage. On the same day 

pe?ti7/ w executed by which K took the pro- 
fiv^j 7 ^ ^ agreeing to* pay a 

on equivalent to the interest 

default of payment of 
the rent reserved it was to be recovered from the 

income of the villages leased and by means of the 

la^pd® V^^operties besjdesthepropertiesmort- 
' for redemption by an assignee of the 

mortgagor s interest; 

<ihn,AA‘l}'^ mortgage-deed and the lease-deed 

should be read together as they formed parts of one 

transaction, the lease being in the nature of machinery 

realising the interest; 

mnr! lu mortgage in question was something 
more than a usufructuary one inasmuch as it contain¬ 
ed personal covenants on the part of the mortgagorto 

pay principal and interest, being either an anomalous 

mortgage or a combination of a simple and usufruc¬ 
tuary mortgage; 

(3) that under the provisions of 0. XXXIV, r. 1. 
Uvil Procedure Code, ail claims affecting the equity of 

redemption should be disposed of in one and the 
same suit and that, therefore, the mortgagee was 
entitled to be paid the arrears of rent due under the 
lease-deed, with interest thereon, along with the 
mortgage amount, and was not bound to institute a 
separate suit to enforce his dharge therefor. 

Section 62 of the Transfer of Property Act applies 
niy to the case of usufructuary mortgages pure and 
simple; and is not in any way inconsistent with s. 61 
of the Act. P C Pavaganti Ramarayanimgae v 
Maharaja OP \ ekkaTaVOiri. A. I. R. 1927 P. C. 32; 52 M. 

1«0;25L. W. 

6?o: le £” W.H 34 • \^e 


- - S. 68. See Limitatio.m Act, 1908, Sch.I, 

Art. 120 ’ 728 

- S. 82. See 0. P. 0., 1908, 0. XXXII, r. 7 

« 338 

-S. 10^^ Se^TRDSTS^CT, 1882, s. 6 506 

74—83.105,107. See Registration Act, 1908, 

8. 17 4Q4 


S 10 9—Mortgage of property in the possession 
of tenant—Mortgagee's right to sue far rent — 
Attornment by tenant, necessity of. 

Under a. 109, Transfer of Property Act, a mortgagee 
or property which has been leased by the mortgagor 
possesses all the rights of the mortgagors and can 
maintain a suit for rent or for its equivalent, namely, 
damages for use and occupation against the tenants 
of the mortgagor who continue to remain in pos¬ 
session after the date of the mortgage even if the 
^nants have not attorned to him. L Tiekha Ram- 

28 P. L. R. 157; A. I R. 1927 
Lah. 188 072 

** 8. n 1 (g )—Landlord and tenant—Denial of 
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landlord's title—Forfeiture of tenancy — Denial, 
equivocal, effect of. 

The denial of a landlord’s title by a tenant in 
order to work a forfeiture under e. Ill of the Transfer 
of Property Act, must be an unequivocal and uii- 
ambi^ous denial. 

Plaintiff instituted a suit in the Small Cause Court 
to recover rent of a house from the defendant. De¬ 
fendant pleaded that the house did not belong to the 
plaintiff and the Court thereupon returned the plaint 
to the plaintiff. The plaintiff, then, instituted a suit 
for ejectment of the defendant on the ground that he 
had denied the plaintiff’s title to the house. It was 
found that the site of the house belonged to the 
plaintiff and that the house itself belonged to the 
defendant: 

Held, that the plaintiff not being the owner of the 
house itself there could be no question of the denial 
of his title by the defendant in the previous suit and 
that inasmuch as there was no specitic denial by 
the defendant in the previous suit of the title of the 
plaintiff to the site of the house, the plaintiff, was not 
entitled to eject the defendant from the site. A 
Sardae Singh v. Man Singh 646 

—— S. Landlord and tenant—Lease of 

homestead land, nature of—Tenant aliened to con- 
timie in posses.^iion for sevei-al years after expiry 
of lease — Ejectment—Notice to quit, whether 
necessary. 

The w’ord *‘raiyati" used in a lease does not ne¬ 
cessarily indicate a joie within the meaning of the 
Bengal Tenancy Act. 

A lease of homestead land situate within the limits 
of a Municipality to persons who are not agricul¬ 
turists, is governed by the provisions of the Transfer 
of Property Act and not by the Bengal Tenancy Act. 
It is immaterial that the land is described ns lagan 
in the Kecord of Rights. 

^Vhere for a long number of years a tenant is 
allowed to continue in possession of the demised pre¬ 
mises after the expiry of his lease, on inference may 
legitimately be drawn that his possession is not that 
of a trespasser but of a person who must be treated 
as holding over and whose rights can be determined 
only on a notice to quit. C Sapab Ali v. Khosh 
Banu, 31 C. W. N. 282; A, I. R. 1927 Cah 279 614 

—--S3. 122, 123 —Registration Act (XVI of 

]90S), 8. It7—Hindu Laic — Gift, deed of, execution ' 
of — Adoption—Registration of deed after adoption, 
effect of. 

Where a donor of immoveable property has handed 
over to the donee an instrument of gift duly ex¬ 
ecuted and attested and the gift has been accepted by 
the donee, the donor has no power to revoke the gift 
prior to the registration of the instrument. 

While registration is a necessary solemnity in order 
to the enforcement of a gift of immoveable property, it 
does not suspend the gift until registration actually 
takes place. SVhen the instrument cf gift has been 
handed over by the donor to the donee and accepted 
by him, the former has done everything in his power 
to complete the donation and to make it effective. 
Registration does not depend upon his consent, but 
is the act of an officer, who, if the deed is executed by 
or on behalf of the donor and is attested by at least 
two witnesses, must register it if it is presented by a 
person having the necessary interest within the pre¬ 
scribed period. Neither death, nor express revocation 
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by the donor, is a ground for refusing registration, if 
the other conditions are complied witli. 

The adoption of a son by a Hindu made after the 
execution and delivery of a deed of gift of immove¬ 
able property. but before registration tliereof, does 
not render tiie deed void as against tlie a<ioptC‘d son. 
P C Kalyanasl'ndaram Billai v. KaRUIM'A MooI'PANAH, 
A. I. R. 1927 P. 0. 42; 2o A. L. J. 113; (1927) M. W. N. 
149; 4 0. W. N. 197; 25 L. W. 33G; 52 .\1. L. .1. 340; 38 
M. L. T. S7; 50 M. 193. 31 C. \V. N. 509; 8 P. L. T. 327; 
29 Bom. L. R. 833; 45 i\ L. J. 435 105 

-S. 123-- Applicability to Muhammadans. See 

Muhammadan Law 296 


Transfer of Property (Amendment) Act (XXVII 
of 1926) —Act nut retrospectiic. 

Transfer of Property (Amendment) Act XXVH 
of 1926 is not retrospective in its nature so as to 
apply to documents executed prior to its coming into 
force. 0 Siiiio Dutt r. Ganga Charan 651 

Trust —Execution of trust deed appointing trus^tee 
for fixed period—Revocation of trust by original 
owner—Subsequent sale to third person—Suit for 
possession by vendee, dismissal of, on ground of 
invalidity of revocation—Subsequent suit for 
recovery of income and accounts, maintauiability of. 
A person executed a trust deed appointing another 
as his trustee and empowering him to manage 
the properties for a fixed period, to collect the in¬ 
come, pay maintenance to named persons and hand 
over the balance to the original owner. He then 
revoked the trust and executed a sale-deed to a 
third person of the lands comprised in tlie trust 
deed. A suit by the vendee for possession was dis¬ 
missed on the ground that the revocation of the trust 
deed was invalid. In a second suit against the trustee 
for recovery of the net income from the properties: 

Held, (1) that at the date of the sale-deed the vendor 
had no ownership or saleable interest in the property 
which was vested in the trustee, the revocation having 
been held to be invalid; 

(2) tliat the interest of tlie cestui que trust whicli 
was only a minor interest could not in law’ be and 
w'as not in fact conveyed under the sale-deed which 
purported to transfer the absolute properly and not 
any interest therein apart from it; 

(3) that the vendee having repudiated the trust deed 

ought not to be allow'ed to claim any benefit there¬ 
under. M Sivaramakrishna Iyrr v. Sivakami Achi, 
A I. R. 1927 Mad. 498 648 


_Income-tax. See Income Tax Act, 1922, a. 4 (3) 

255 

Trusts Act (II of 1882), 8 . S—Transfer of Property 
Act (IV of 7882), s. WO—Limitati(m Act (JX of 
1908), 8. 20—Deed of partition—Undertaking to 
pay 'money to others—Property allotted made 
liable in case of derault—Charge, whether created — 
Trust, creation of—Suit to recover such money — 
Limitation. 

Properly is nonetheless trust property because the 
trustee as’ well as the beneficiary enjoy a beneficial 


terest in it. , . . 

Where, in a partition between members of a family, 

le of the parties received property of a higher value 
consideration of his undertaking to pay a certain 
ini of money to a widow’ and daughter in the family 
id the document further provided that in case he 
iled to do so, he and the properties allotted to his 
are should be liable for the amount, in a suit to 
force the obligation: 
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Trusts Act-concld. 

Held, (1! that a charge was created and inasmuch as 
the obligation annexed to specific property arose out 
of a confidence reposed in and accepted by the owner, 
the person who undertook tlie obligation was a 
trustee and the party to whom the payment was due 
was a cestui que trust', 

(2) that tlie suit was, therefore, governed by s. 10, 
Limitation Act. M Xatam.il Ki:tti Pokki:r v. Xatamal 
VssAX Mayan-. 38 M L. T. 1G3; 2o L. \V. 51 506 

-S. 88. CoNTKACT Act. 1872. ss. ID, lOA 

ETC. 932 

Utpat vrittl. See C. P. G., 1908. s. fiO (1) 1008 

Under-proprietary rights— Sir rights, whether 

necessarily comprise under-proprietary rights—Deci- 
sion of Rent Court as to status of tenant-lies 
judicata—Oudh Sub-Settlement Act {XXVI of 1866), 
JO—Proof of under-proprietary rights—Oudh 
Courts Act {IV of 1023), s. 12, sub-s. {2)—Case 
certified as fit one for appeal, whether can be 
argued bi its entirety. 

Where a case is certified as a fit one for appeal 
under s. 12, sub-s. (2) of the Oudh Courts Act, 1925, 
the appellant is entitled to argue the appeal on all 
the points and is not bound to confine himself to the 
points considered by the Judge in granting the cer¬ 
tificate. 

The mere fact that a man sets up sir rights does 
not necessarily mean that he claims under-proprietarv 
rights. 

The decision by a Rent Court that a certain person 
lield lands as an under-proprietor is not res judicata 
in a subsequent suit in a Civil Court by the pro¬ 
prietor for a declaration that he was not an under- 
proprietor. 

I’nder r. 10 of the Oudh Sub-Settlement Act. 1806, 
the defendants must prove (1; that they have formerly 
been proprietors, {2) that the lands in suit had been 
held by them or by some persons from whom they 
inherited at some time since 13tli February, 1844, and 
(3y that the lands had been held by them’ as sir (or 
nankar) when they were in proprietary possession. O 
MahmuD'I l-hasan Kiumasi r. Haldeo * Singh AIR 
1927 Oudh 183 ’ ' 851 

U. P. Excise Act (IV of 1910), ss. 53, 63- Search 
without warrant—OiUcers duty to record reasons— 
Omission to record-Mere irregularity- Procedure re¬ 
lating to search—Code of Criminal Procedure, how 
far applicable—Imegularity of search, effect of, 
on conviction. 

It is the duty of a Police Officer before proceeding 
to make a search without a search warrant, under 
s. 53 of the U. P. Kxcise Act, to record his grounds 
for believing that the obtaining of a search warrant 
might afford the offender an opportunity of escaping 
or of concealing the evidence of the offence. But 
the omission to record such grounds is not an 
illegality but a mere irregularity, especially where 
the officer has clearly recorded his intention to make 
the search before proceeding to search. 

In making a search without a search w’arrant under 
the U. P. Excise Act a Police Officer is not confined to 
the strict provisions of the Code of Criminal Procedure 
relating to searches but only to those provisions, in so 
far as they are applicable under the Act. As the proce¬ 
dure for making searches under the Code relates to 
making searches under a search warrant it cannot be 
applied in entirety to searches which are made without 
a search warrant. 


U. P. Excise Act—concld. 

Entering a house to be searcbedi by a ladder, ;snot 
an act explicitly forbidden by law, although it is not 
advisable to make an entry in such manner. 

A man proved to have been in possession of an 
article against the law cannot plead as a defence that 
the seaich was irregular. 

Cuurt.s should pass very severe sentences upon 
persons who pander to the unhealtliy cravings of men 
by supplying them with intoxicating drugs. 0 All 
Aniusr. Empkp.or. 29 O C. 374; A. I. R. 1927 Oudh 
132; 1 Luck. 301; 28 Cr. L. J. 321 705 

--s. 63. See U. P. Excise Act, 1910, ss. 53, 63 

705 

U. P. Land Revenue Act (III of 1901), s. 39 (2) 

— Tenants-in-common—Right to partition - Juris- 
diction of Civil Court. 

Section 39, sub-s. (2j of the U. P. Land Revenue 
Act is intended for the purpose of protecting the 
rights of the landlord and does not prohibit co- 
tenants from obtaining a decree for partition of their 
holding between themselves. 

The principle that a joint occupancy tenant is entitl¬ 
ed to sue for, and a Civil Court is competent to grant, 
a decree for partition of a joint occupancy holding, 
though, if the zemindar is not made a party to the suit 
for partition, such decree will net affect the mutual 
rights and liabilities of the ^emi«dar and the occu¬ 
pancy tenants as they stood prior to the partition, 
applies also to a partition between statutory tenants- 
in-common. 0 Ram Shaskai: v. Mandankani Pjiasad, 

4 0. W. N. 177; A. I. K. 1927 Oudh 147 570 

—;-SS. 40,41,42, 44 —Annual Register, entries 

in, not conclusive evidence. 

Under s. 44 of the U. P. Land Revenue Act 
entries in Annual Registers are to be presumed to te 
true only until the contrary is proved, although 'de¬ 
cisions* in disputed case.s falling under ss 40, 41 and 
42 constitute conclusive evidence in respect of the 
subject-matter in dispute in proceedings in Revenue 
Court.s. O Thaktra v, Govinda, 29 0. C, 115; A. 1. 

R. 1926 Oudh 499; L. R. 8 A. (O.) 3 223 

-S. 44 —Entry in Record of Rights — Pre¬ 
sumption of correclness,natuie of. 

An entry in an annual Record of Rights must be 
presumed to be true under s. 44 of the U. P. Land 
Revenue Act but the presumption is rebuttable. 

A Irshai) Husain r. Makut Manoiiar, A. 1 R. 1927 All. 

377 626 

-S. 86 —Cess and rent, distinction between — 

Cess not mentioned in wajib-ul-arz, whether can be 
recovered. 

The primary notion of a cess is a payment not for 
the benefit of the landlord but a payment for some 
purpose of public convenience such as sanitation, 
Police and the like. 

A wajib-ul-arz contained a clause stating that cer¬ 
tain persons were appointed chaukidars for the safety 
of the village, that their salaries would be contributed 
to by the ryots at a certain rate and that if this 
collection was short of the sum required, the zemin¬ 
dars of the village would make up the balance. Ij 
was further slated that no house rent was realised 
from the tenants. In the wajib-ul-arz prepared at ihe 
next eulscqutnt Settlement it was staled that chon- 
kidara dues were realised from the ryots in the vil¬ 
lage In the third Settlement, however, there was uo 
record of chaukidara dues being payable: 

Held, (1) that the chaukidara dues mentioned in tie 
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arst two wajib-ul-ara were in the nature of a cess 
and not m the natUnof rent; 

> ■ I a j* 1 ^ was no provision in tljc 

j the :\st Settlement for recovery of 

such dues, they couldlot be recovered in view of the 
provisions of s. ofhe U. P. Land J^evenue Act. 
A Tirkha Kam y. CiiiirEv, L K. 8 A. 90 Hev 740 


Vendor and purchaser— concld. 


S. 119 — Gj'O' — Pai'tition — Trees, separate 
awavdofy whethei* ^cessavt/. 

beclion 119 of the , P. Land Revenue Act dues 
not contemplate that the partition otliccr should 
award the trees as diiinct from the land of groves, 
thougli it may well 1 that co-sharers may remove 
certain trees from ceiain plots before tlic partition 
takes effect. A Tilak .inch e. Kam Tahal Singh, L. 
K.8 A. <1 Rev.; A. I. R1927 All. -124 7 2 9 

U. P. Town Improvenent Act (Vill of 1919)— 

Decisionof 'lribuna:-Appeal—President refusing 
leave—Ckief Court, uether can gi-ant special Uaie. 
\> here the President < a Tribunal constituted under 
the provisions of the I P. Town Improvement Act 
of 1919 has refused to .rant a certiticate in respect 
of a case decided by therribnnal that it is a tit one 

no authority to grant 
special leave to appeal rliere the amount in disiute 
18 less than Rs. 5,000, 0 Pahadi-r Ali Khan r 
Secretary op State eor Idu, 3 0. \V. N 112- A 1 R 
1926 Oudh 240; 1 Luck. 131 ’ 474 

Valuation of suit— De:ree in excess of pecuniary 
jurisdiction, validity oi. See Jurisdiction 109 

Vendor and purchaser —Duty of vendor to tender 
conveyance. 6ee Contact Act, 1872, ss. 61 65 etc 

^ .. 860 

-Option to re-pur:hase, nature of. 5ee Specific 

Relief Act-, 1877, ss. 2l,:^3 (6; 399 

' -Sale-deed—Wrovj item of property inserted 

up mistake —Suit Jor T(ctificalion time baiTcd — 
Title of puyxkaiir —Onii evidence to prove real 
item—Evidence |lct (/ of 1872), s. 92 pi'oviso 1— 
Registration Act o/ lOOS), s. IfO—Absence of 

Tegistered deed of sale, ehet of—Part performance 
^Equity. 

Even though a remedy by w'ay of rectification of 
an instrument is open to a party wlien through mutual 
mistake of the parties, an instrument in writing does 
not truly express their intention, yet, if, notwith¬ 
standing the mutual mistake, the property actually 
intended to be transferred has passed to the posses¬ 
sion of the vendee, the vendee’s title to the property 
^nnot be challenged simply because the instrument 
has not been rectified within three years from the 
date of the discovery of the mistake by the vendee. 
It IS always open to the vendee to show* that there 
was a mistake in the instrument and that, as a matter 
of fact, the property in his possession was intended 
to be transferred to him, and the vendee is entitled 
to lead oral evidence to show the mistake iii the 
instrument in view of the provisions of proviso 1 to 
8 . 92 of the Evidence Act. 

Where a vendor has got tlic consideration for the 
sale of a particular item of immoveable property and 
the transaction has been acted upon by the parties, 
the title of the vendee to the property sold cannot 
be defeated by the mere fact that a wrong item was 
shown m the sale-deed by mistake and that in con¬ 
sequence there was no registered document to evidence 

the sale of th^ 4eqi 6t property really intended to 
Jje sold. ’ S ' 


^\ lu ll lije actings and conducL of the’ juiriics ajo 
f(>un<K<l uj)on, as m ili.- jK'j'forinancc or jiart jjfi- 
fornmuce uf au agrcviiK'iit, [\io locus }mi nih uda- wliich 
exists ill a situalion wlurc tin- j-arlios .>lan«l iijioii 
nolliing but an ongagcnu-nl wlit.-h is not linal or 
complete, is cxcduilcd. Kt-r ctjuily will supixat a trans¬ 
action clothed iinpcrf.-otly in those legal forms to 
which finality altacdies sifter llm li.irgain has been 
acted upon. A Kb^iio Sinom r. Jiooi-AX Sinoii, A. J. 
R. 1927 All. 555 568 

-Sale of village—House and kolha wlietJier 

pass to purchaser. Nee C. P. C., I'JU8. .Sen, 1)1, 

FARA. 11^ 863 

- Suit by purchaser for jmscssion —I'urdia.'cr 

found not entitled to recover possession -Claim for 
refund of puichase-money—Separate suit. 

A purchaser asking for re-payment of the purchase- 
money in a suit for recovery of possession of the 
property, on his claim for jiosscssion being found 
unsustainable, may be directed to raise the (juestion 
in a seiKirate suit, wlicre the (piestion whetner the 
purchase was a truly speculative one or a pnrehafie 
under sucdi eircumslnnces as would warrai.t a good 
title has been not specifically iuvestigat'-d in the 
Courts below. PC Laksh.\ian Chandra Manual » 
Takim Dhali, 24 L. W. 328; 30 C. \V. K. Iu09; A. 1. r’ 
1926 lb C. 118 345 

Waqf— 8’«jf challenging waqf -Agreement surren¬ 
dering rights in favour o/inutwaili in return for 
payment of allowances, effect o/— Waqf declared 
invalid, effect of. 

A waqf was declared of certain immnvealilc pro¬ 
perties by their owners and the defendant was ap¬ 
pointed viutwalli of tlie waqf. Certain members of 
the family of the waqif instituted a suit challenging 
the validity of the waqf. During the pendenev of 
the suit an agreement was arrived at by the parties 
under which the plaintifls specifically surrendered all 
their riglits and interests in the properties in dispute 
in favour of the defendant, accepted the validity of 
the waqf and reserved to themselves the right to 
receive certain allowances cliarged upon the income 
of the waqf property and payable by the defendant 
as viutwalli. These allowances were to be continued 
in favour of the plaintiffs’ heirs. Later on, the de¬ 
fendant refused to pay such allowances and on the 
matter being taken to Court, it was decided finally 
by the Privy Council that the waqf was invalid but 
that the allowances were nevertheless to be paid to 
the plaintiffs. Subsequently the plaintiffs mortgaged 
their interests in the waqf ju-operly and the mort¬ 
gagees instituted the present suit against tlie defend¬ 
ant to recover possession of the shares of their mort¬ 
gagors in the mortgaged properties: 

Held, (1) that the interpretation by the Privy Coun¬ 
cil of the agreement arrived at during the pendency 
of the suit to challenge ;:he validity of the waqf was 
binding upon the Courts m the present suit; 

(2) that the effect of the agreement was to make 
the defendant the absolute owner of the properties in 
dispute subject only to a charge for the payment of 
the allowances specified in the agreement; 

(5) that, therefore, the mortgagees hnd no title to 
the properties in dispute and their suit for possession 
must be dismissed; 

(4) that nevertheless, however, the mortgagees were 
entitled to a decree for possession of the allowances 
payable to their mortgagors. C Janaki Nath Roy v 
Habibullau 8aueii, 45 0. L. J. 151; A. I. R. 1927 Cal* 

359 4^ 3 
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Waste land—Adverse possession—Onus of proof. 

See Limitation* Act, 1906, Sch. 1, Arts 142, 144 51 
Will —Bequest to two or more — Tenancy-in-common — 
Extinction of legatee's line—Reversion—Heir dis¬ 
inherited under Will, whether entitled to benelit 
of reversion. 

Where property is bequeathed to two or more per¬ 
sons jointly, the legatees acquire the property as 
tenants-in-common and not as joint tenants. 

Where property bequeathed under a Will reverts 
to the testator's line on the extinction of the legatee's 
line, an heir of the testator cannot be deprived of 
the benelit of reversion on the ground tliat he had 
been originally deprived of any share by the Will. 
L Devi Das v. Nizam Din*. A. I. U. 1927 Lah. 278 949 

_ Disposing state of mind—Practice—Probate 

appeal—Necessary parties. 

To prove that at the time of the execution of a Will 
the testator was in a disposing state of mind it is 
enough to show that his mental faculties were not 
impaired and that he knew what he was doing; it is 
not necessary to show that he was capable of ap¬ 
preciating the claims of those who were excluded by 
the Will fi*om participation in the property where the 
Will is not an unnatural one. 

All the relations whose names are given in an appli¬ 
cation for Probate are not parties to the proceedings, as 
the law does not require notice to them and are not, 
therefore, necessary parties to a Probate appeal. L 
Telu Ram V. Badri Nath 162 

__ Proof of execution—Presumption of due exe¬ 
cution from circumstajices—'All things must be 
presumed to have been rightly done.' 

Although the recollection of the witnesses is vague 
or has died away, in view of the familiar principle 
that all things are to be presumed to have been 
rightly done unless there is a reasonable ground 
for doubting it, a Will may be presumed to have 
been duly executed where it is clear that the testator 
himself fully appreciated what was required, it is 
shown that he knew all about the requirements, and 
the circumstances are all in favour of the due exe¬ 
cution of the Will. AH. F. Mahoney v. Georgiana 


Dominick, A. I R. 1927 Cal. 333 

WORDS AND PHRASES:— 

Building. See Penal Code, 1860, ss. 378 etc. 
Charged. See Penal Code, 1860, s. 224 
District. 5ee C. P. C., 1908, ss. 3, 23 
Employment. See Factories Act, 1911, 
ss. 2 etc. 

Ensuing year. 5ee Contract 
Evidence. See Or. P. C., 189H, ss. 202, 346 
Factory. See Factories Act, 1911, ss. 2 etc. 


675 

120 

988 

331 

235 

573 


WORDS AND PHRASES-epnekV 


Intiqal. See Pre-emption 652 

Judgment. See Letters Patent (Mad.), cl. 15 

157 

Precincts. Sec Factories Act, 1911,39. 2 etc. 235 
Premises. See Factories Act, 1911 ss. 2 etc. 235 
Production. See Cr. P. C., 1898, s. 195 (o;etc 
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Public conveyance. Sec Motor Vehicles Act, 
1914,3.16 1053 

Re-constructlon. See Madras District Muni¬ 
cipalities, Act, 1920, ss.3, 317 375 

Shop. Sec Punjab Pre-emption Act, 1913, s. 5 910 
Workmen’s Compensation Act (VIII of 1923), 
ss. 3, 4, 11 (6), 20, 30 —Injury caused by accident 
in course of employment -Disablement — Compensa¬ 
tion, when can he awarded—Circumstances disentitl¬ 
ing workman from compensation—Burden of proof 
— Appeal—Wrong interpretation of law, whether 
question of law. 

Section 4 of the Workmen’s Compensation Act does 
not lay down that the disablement should be solely 
and directly attributable to the accident. The test 
is not whether the disablement is the direct or even 
probable result of the injury or the injury the 
natural cause thereof, but whether the disablement 
can be traced to the injury even as the unusual, 
but not unconnected result thereof. The require¬ 
ment of the section is satislied if the injury can be 
traced to the accident even as the unnatural cause 
thereof. 

To claim exemption under s. 11 (6) of the Work¬ 
men’s Compensation Act the employer must prove 
the circumstances mentioned in the section as dis¬ 
entitling the workman from claiming compensation. 

Where the Commissioner appointed under 8. 20 of 
Workmen’s Compensaticn Act approaches the case 
from a wrong stand point and proceeds upon a 
wrong interpretation of the law, his decision is open 
to appeal under s. 30 of the Act, provided the con¬ 
ditions laid down in that sectk^i as to valuation are 
satisfied. C Ashutosh Seal v. ^ouriporb Co. Ltd., 
31 C. W.N.286; A. I. R. 1927 ( .d. 286; 45 C. L. J. 


244 

Wrongful Injj^ctlon— damages, maintain¬ 
ability of. flL . , 

Although asW®eneral rule an action does not lie 

for damages i^inst a person for bringing a civil 
action, however malicious and unfounded it may bo 
yet a 'suit can be maintained Jor damages for wrong¬ 
fully obtaining a temporary imnetion. C Hab Kumar 
Db V. Jagat Bandhu Db, 53 O."008; A. I, B. 1927 Cal, 
247 318 
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